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Prwptrtg'-^ii^deadhwnanhodjf'^ii^  wearing  oppofA 

Aa  tdmlnislntor  eannoi  maiDtain  an  action  for  the  negligent  or  winftal  mvll». 
Intion  of  the  dead  body  of  the  intestate^  but  he  ma/  aae  I6r  injoiy  to  the 
wearing  appareL    {See  note,  p.  6.) 

ACTION  for  matilation  of  the  dead  body  of  the  plaintifTs  intes* 
tatOy  and  for  destruction  of  its  apparel  and  a  watch  by  negli- 
genoe*  The  man  had  been  mardered  and  placed  on  defendant's 
iXBck,  and  repeatedly  nm  over  by  its  cars.  The  defendant  had 
jndgment  belov. 

S.  F.  TiMmanB  and  H.  A.  MedUf  for  appellants. 

/.  H.  Rian,  contnu 

81MF8OK,  0.  J.  This  action  was  brought  by  the  plaintiiT,  appel- 
bmty  as  administrator  of  W.  Scott  Hook,  deceased,  to  recover  dam- 
ages for  the  matilation  of  the  dead  body  of  the  intestate,  and  the 
destruction  of  the  apparel  in  which  it  was  clad,  and  of  a  silver 
fafadi  tttihe  time  cm  the  person  of  the  deceased,  all  of  which  is  al^ 
VoL.LV  — 1 
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GriSib  V.  Cbariotte,  OalamU*  and  AngtiaU  BaOnad  Oompanr- 

leged  to  b&Te  occurred  b;  tlie  grou  negligence  of  tlie  defeodaat 
comp&n;  in  running  a  train  of  can  orer  said  dead  body  three  sot- 
oral  times.  The  defense  denied  negligence,  and  claimed  that 
the  complaint  did  not  state  facts  sufficient  to  oonstitnte  a  cause  of 
action. 

[Omitting  a  question  of  practice.] 

Apart  from  the  question  of  prooedare,  the  appellant  oonteods, 
next,  that  there  is  such  a  property  or  interest  in  the  dead  bodj  of 
a  human  being  as  to  sustain  an  action  for  its  willful  or  negligent 
mntilation,  and  that  the  right  of  action  in  each  oases  belongs  to 
the  administrator  of  the  deceased.  This  proposition  raises  three 
qnestions  as  applicable  to  the  case  at  bar:  1.  What  is  meant  by 
the  term  property?  S.  Oan  this  property  attach  to  the  dead 
body  oi  a  human  being?  And  3.  If  so,  does  it  belong  the  the 
administrator? 

The  term  property  may  be  defined  to  be  the  interest  which  can 
be  acquired  in  external  objects  or  things.  The  things  themselves 
age  not,  in  a  .true  sense,  property,  but  they  constitute  its  foanda- 
tion  and  material,  and  the  idea  of  property  springs  out  of  the  con- 
nection, or  control,  or  interest  which,  according  to  law,  may  be 
acquired  in  them,  or  orer  them.  This  interest  may  be  absolute, 
or  it  may  be  limited  and  qualified.  It  is  absolute  when  a  thing  ig 
objectively  and  lawfully  appropriated  by  one  to  his  own  nse  in  ex- 
clusion of  all  others.  It  is  limited  or  qualified  when  the  control 
acquired  falls  short  of  the  absolute,  which  may  be  the  case  Bometimea 
for  several  reasons  not  necessary  to  be  adverted  to  here.  Now  to 
«ititle  one  to  bring  action  for  an  injury  to  any  specific  Object  or 
thing,  he  must  have  a  property  therein  of  the  one  kind  or  the  othir 
mentioned.  If  he  has  no  such  property,  he  can  have  no  oaua 
of  action  however  fiagrant  or  reprehenaible  the  act  complained  ai 
may  be. 

Can  pn^terty,  either  absolute  or  qualified,  be  acquired  in  a 
corpse,  and  especially  as  involved  in  the  case  under  investigation, 
can  Buch  property  be  acquired  by  the  administrator  of  the  deceased? 
Ah  to  absolute  property,  Mr.  Blaclcstone  says:  "  Though  the  heir 
has  a  property  in  the  monuments  and  escutcheons  of  bis  anoestora, 
yet  he  haa  none  in  their  bodies  or  ashes."  3  Bl.  Com.  429.  In 
Jac  Fish.  Dig.  it  is  stud:  "A  dead  body  by  law  belongs  to  no  one, 
and  is  therefore  under  the  protection  of  the  public"  Ht.  Bishop 
says:    "There  oan  be  no  property  in  a  person  deceased,  oona»> 
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qnently  laroen;  cannot  be  committed  of  his  body,  but  it  c^in  be  ef 
the  clothea  found  upon  the  body,  or  of  the  shroud. ''  Bish.  Crim« 
Jm,  §  792.  Citing  East  P.  0.  652;  Hawkins'  and  Hale's  pleas  of 
the  Grown,  BCr.  Wharton  says:  **  Corpu$  humanum  tion  reeifit 
esiimaiionem.''  Whart  L.  Max.  22&  Lord  Coke  said:  ''The 
burial  of  the  cadayer,  nullius  in  bonis,  caro  data  vermibus  ;  "  flesh 
giyen  to  the  worms.  Mr.  Blackstone  said  again:  ''This  is  the 
case  of  stealing  a  shroud  out  of  the  graTe,  which  is  the  property  of 
those,  whoever  they  niay  be,  that  buried  the  deceased,  but  stealing 
the  corpse  itself,  which  has  no  owner  (though  a  great  indecency), 
is  no  felony,  unless  some  grayes  clothes  be  stolen  with  it/'  4  BL 
Com.  235. 

These  are  strong  expressions  from  leading  and  distingoiahed: 
authors,  all  tersely  conyeying  the  same  doctrine  and  concurring  to 
the  fulL  We  haye  been  referred  to  no  case  by  appellant  in; conflict 
with  this  doctrine,  nor  haye  we  been  able  ourselves  to  find  a  .case, 
^r  a  single  expression  in  any  text-book,  which  affects  it.  in  the 
slightest  degree.  And  that  this  should  be  so  is  not  surprising* 
Qecause,  while  it  is  natural  that  we  should  all  feel  that  the  remains 
of  ancestors  and  loved  ones  should  be  tenderly  watched,  and  their^ 
decent  interment  carefully  guarded,  and  the  mutilation  of  their 
4ead  bodies  and  the  disturbance  of  their  sepulchres  severely  pon* 
ished,  and  while  all  laws  necessary  to  that  end  should  be  passed  and 
strictly  and  sternly  enforced,  yet  even  for  this  purpose,  to  mak^. 
such  Tenerated  remains  the  absolute  property  of  any  one,  in  the 
sense  of  objective  appropriation,  would  be  abhorrent  to  every  im-r 
pulse  and  feeling  of  our  natures. 

.  It  is  true,  it  is  said  that  in  some  portions  of  Europe  during  the 
middle  ages  the  law  allowed  a  creditor  to  seize  the  dead  body  of 
his  debtor,  and  in  ancient  Egypt  the  corpse  of  the  father  might  be 
hypotliecated  by  the  son  in  order  to  borrow  money.  But  these 
urere  in  semi-barbarous  and  heathenish  times,  and  such  ideas  have 
no  existence  now  in  any  portion  of  the  globe.  On  the  contrary, 
wherever  civilization  at  least  has  dawned,  or  has  commenced  te 
throw  even  a  flickering  light  upon  the  people,  reverence  for  the 
dead  has  become  a  universal  and  a  most  sacred  sentiment,  one 
which  would  revolt  at  the  idea  of  their  remains  becoming  property, 
much  less  property  in  the  sense  of  being  appraised  and  placed  upon 
the  inventory  of  the  administrator,  subject  to  the  payment  of  debts, 
and  to  diatribution  among  the  next  of  kin,  which  would  bereqaiied 
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by  the  law  of  this  State  if  such  remains  coald  be  regarded  as  prop- 
erty,  and  on  that  account  passing  to  the  administrator. 

But  can  there  not  be  a  qualified  property  in  the  dead?  one  which 
gives  control  to  some  one  with  the  view  to  protection,  to  decent  in* 
termenty  and  to  undisturbed  repose,  while  they  are  dissolving  and 
returning  to  the  dust  from  which  they  were  created?  Can  it  be 
that  there  is  no  legal  guardianship  of  the  dead?  And  that  when 
the  life  escapes  the  body  is  left,  so  far  as  the  law  is  concerned^ 
without  protection,  even  from  wanton  and  malicious  depredation, 
and  that  those  to  whom  it  was  bound  in  life  by  the  tenderest  of 
ties  can  invoke  the  aid  of  no  court  in  preventing  its  mutilation? 
And  must  they  resort  to  violence  and  force  for  this  purpose?  If 
such  be  the  fact,  it  is  a  reproach  to  our  judicial  system,  and  one 
which  calls  earnestly  for  legislative  interposition.  And  yet  such 
seems  to  be  the  fact,  at  least  the  matter  is  left  in  great  doubt,  sa 
far  as  our  limited  examination  of  the  cases,  both  in  this  country 
and  in  England,  amid  the  press  of  our  duties,  has  enabled  na  tor 
ascertain. 

Certainly  the  administrator  has  no  legal  control  or  authority  aver 
the  dead  body  of  the  person  upon  whose  estate  he  has  administered.* 
His  entire  authority  is  derived  from  the  act,  by  virtue  of  which  his* 
letters  have  been  granted  to  him,  and  that  gives  him  charge  only 
of  the  '^  goods  and  chattels,  rights  and  credits,''  which  were  of  the 
deceased.    The  body  of  the  intestate  belongs  to  neither  of  these 
classes,  and  there  is  therefore  no  law  for  him  to  take  it  in  charga 
True,  he  is  required  to  pay,  as  the  first  of  debts,  the  funeral  ex- 
penses,  but  it  would  be  a  violent  assumption  to  conclude  on  thafc. 
account  that  he  becomes  the  legal  custodian  of  the  remains,  or  even 
if  he  should,  it  oould  only  be  so  as  to  the  funeral  and  burial,  be> 
cause  the  expenses  extend  no  further — they  stop  at  the  grave. 
The  question  would  then  arise,  who  could  legally  protect  beyond 
that  point,  and  in  whose  behalf  could  the  law  be  invoked  to  redress 
an  invasion  of  the  tomb? 

We  have  looked  diligently  through  the  common-law  reports  of 
England,  and  have  found  no  case  in  which  the  civil  courts  have 
been  appealed  i/t  'n  matters  connected  with  the  bodies  of  the  dead. 
On  the  contrary,  their  burial,  the  grave-yards  and  cemeteries  in 
which  they  are  interred,  and  the  religious  ceremonies  observed, 
have  been  left  exclusively  to  ecclesiastical  cognizance,  the  civil 
courts  universally  holding,  in  the  language  of  Lord  Coke,  that  the 
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burial  of  the  cadayer  is  nuUius  in  bonis.  In  some  of  the  Statei 
opon  this  continent.  especiaUy  in  Shode  Island,  Indiana,  Pennsyl-' 
Tania,  and  New  York,  the  courts,  endeaToring  to  escape  from  this* 
reproach,  haye  held  in  general  terms  that  the  corpse  belongs,  not 
to  the  administrator,  but  to  the  next  of  kin,  and  that  is  as  far  aa 
the  eases  referred  bj  appellant's  connsel  seem  to  ga 

In  the  case  of  Piere$  t.  Proprietors  of  Swan  Poini  Csmsisry,  10 
B.  I.  227;  B.  c,  14  Am.  Bep.  667,  it  was  held  that  while  a  dead  body^ 
is  not  projierfy  in  the  strict  sense  of  the  common  law,  it  is  quasi  prop- 
erty, oyer  which  the  relatires  of  the  deceased  have  rights  which  the' 
courts  will  protect.  In  the  case  of  In  re  Widening  Beehman  Street,  4' 
Bradf.  503,  it  was  held  that  the  right  to  bury  the  corpse  and  to 
preserre  its  remains  is  a  legal  right  which  the  courts  wiH  protect;  that 
such  right,  in  the  absence  of  any  testamentary  disposition,  belongs 
ezclnsiTcly  to  the  next  of  kin.  In  Bogert  v.  City  of  Indianapolis^  13 
Ind.  135,  it  was  held  that  the  bodies  of  the  dead  belong  to  the  sur^' 
Tiring  relatives  in  the  order  of  inheritance,  as  property.  In  Wyn^ 
koop  y.Wynhoop^  42  Penn.  St.  293,  it  was  held:  ''That  a ^^fBi, 
has  no  right  or  control  oyer  the  body  of  her  husband,  deceased,  after 
buriaL  The  disposition  of  the  remains  of  the  deceased  belong 
thereafter  exdusiyely  to  his  next  of  kin;  that  though  it  was  her 
duty  to  bury  the  body,  as  a  widow,  after  interment  her  right  ended.'' 

TTpon  what  authority  or  established  principle  of  the  common  law 
these  decisions  were  founded,  even  to  the  extent  of  legalizing  the 
right  of  the  nearest  of  kin,  does  not  fully  appear,  but  they  afford 
no  support  to  the  position  that  the  administrator .  has  any  control 
whatever,  which  is  the  question  here.  We  haye  no  case  in  our  owti 
reports  upon  the  subject,  certoinly  no  case  bearing  upon  the  precise 
point  hefore  us,  i.  e.,  the  rights  of  the  administrator.  In  the  ab* 
sence  of  all  authority,  and  looking  at  the  act  which  authorizes 
administration,  and  defines  the  duties  and  powers  of  administrators, 
and  describes  the  property  which  by  operation  of  law  becomes  his, 
we  are  constrained  to  the  conclusion  that  so  far  as  this  action  is 
founded  upon  the  mutilation  of  the  deceased  by  the  defendant  com- 
pany, whether  accidentel,  willful,  or  negligent,  it  cannot  be  sustained 
by  the  plaintiff,  and  that  his  honor,  the  Circuit  judge,  was  correct 
in  so  holding. 

This  howeyer  does  not  apply  to  the  clothes  in  which  the  body 
was  clad,  and  the  silyer  wateh  upon  the  person.  As  to  these,  the 
administrator  waa  the  legal  owner,  and  his  appointment,  though 
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Bade  after  the  oootureoce,  reached  to  the  death,  hia  title  oom-^ 
menoing  at  that  time.  As  to  thesej  then,  the  action  was  maintua-- 
able,  and  we  think,  that  hia  honor  was  in  error  in  <  not  so  holding.' 
MeClan^*Adm'r  f.Sld«r,  i  Mill  Con.  164;  Dtdly  r.  Lanet,  %<■ 
Si»er,  487. 

But  the  majoijtf  of  tiiia  conrt  Jiann^  in  the  case  of  MettxA  r.  Qs 
0.  ($  A.  R.  Ce.,  S3  S.  G.  1,  determined  that  the  Oircnit  judge  had 
t^e  power  to  review  and  reverse  the  findings  of  fact  of  the  referee>- 
aod  hebaTiog  exercised  that  power  in- this  case,  the  judgment  oC 
tiiii  ooort  tharef ore  is  that  the  jodgmant  of  the  Oircnit  Court  b«t 
itfSnned.  Judgmeni  affirmed.     • 

.  Notb  ST  TB*  SsFoaTKB.— Bm  18  ijlauaj  («ir  Jimnal,  486, 

~  in  rs  WMtg  Tung  Quy,  fl  Sawj.  448,  holda  tliat  than  It  no  pnxgta^  ia  a. 
IttiBUk  oorpM,  and  It  aumot  be  «n  export. 

'  Tke  Hine  cMe  wm  Iwld  In  OvtkrU  t.  Weam&ri  1  Ho.  App.  188:  "Aadtheia' 
Is  aouB  la  the  ahnnd  whlcb  nuranada  tt,  whea  that  ooipoe  ha*  cmea  baev 
•MuaittMd  to  the  totnb.-    Sm  IFyMtoopT.  VrhbMp,'49Peaa.^MK.  > 

■  "Oaf  laww«wtBtaaa»opWp«wrtaaa«rpaf."    AwyA  omv Dfua.  *  Ik 
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«iiS.O.ITJ  ; 

\-  <fauNfMttoiatI««— Intlnvwd^^  »Mida  > 

ii.yt»St  part  of  the  dtr  of  ChailMtan  hariag  beea  baraed.  th*  le^datan  aa^ 
'thoriiad  the  d^  to  Iwne  and  lend  Ite  bonds  to  dtiaens  dediiag  to  TeboUd. 
'  The  bonds  wen  iwned  and  lent  aoeardingljr.     Htid,  that  the/  w«re  laviUld. 


A' 


onOK  on  bonds.    The  opinion  states  the  case.    Tba  pUJntifl 
hod  judgment  below.    . 

,,0.  D.Bryan laAB.  H.  RutUdg;tinKppiSiKBL<». 

,  A.  O'  Magraih,  S.  Lord,  and  Simotu  £  Sngling,  oontnt. 

■  MoIvBB,  J.  Them  two  oases,  involring  the  same  prindjAee,- 
were  argued  and  will  be  considered  together.  Thej  grow  cot  <rf 
ihe  foUowing  state  of  facte:  All  the  buildings  on  a  rerj  large  por- 
fion'trfthe'cit^of  Charleston  having  been  deetrojed  by  fix6,  the 
i&\!f  c<Aindl-]^u^'  va.  ordinance  on  Angns).  98,^  ISfiO,  plWidiBg'for 
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Hbeiaoie  of  bonds  of  the  said  oiij  to  an  amount  not  ^xoeeding 
12,000,000,  to  be  loaned  to  indiTidoals  for  the  porpose  of  enabling 
Hb&m  to  ''bnild  np  and  rebaild  the  waste  plaoes  and  bnmt  districts 
.4»f  the<»ty  of  Oharleston,  or  erect  improvements  upon  their  lots,'^ 
vnder  «uch  terms  and  regulations  as  were  prescribed  in  the  ordi- 
aance^  Doubts  being  entertained  as  to  the  power  of  the  city  ooun* 
pil  to  accomplish  the  proposed  object  **  without  the  permission  and 
license  of  the-  general  assembly,''  an  act  was  passed  by  that  body 
September  19, 1866,  which,  after  setting  out  in  full  the  ordinance 
whioh  had  been  passed  by  the  city  council,  declared:  ''That  all 
and  singular  the  prorisions  of  the  aforesaid  ordinance  of  the  city 
lx>uncil  of  Charleston  be,  and  the  same  are  hereby  authorized  and 
confirmed;  and  authority  is  hereby  given  to  the  said  city  council  of 
OharlestoQ  to  proceed  in  the  premises  and  to  carry  into  effect  the 
foregoing  provisiona.'' 

,  In  pursuance  of  the  provisions  of  this  ordinance,  the  city  council 
of  Ohaiieston,  from  time  to  time^  issued  its-bonds^  commonly  called 
^  Fire  Loan  Bonds,"  and  loaned  the  same  to  various  individuals^ 
under  the  terms  and  regulations  prescribed.  The  plaintiffs  in  the 
oases  above  stated  being  the  owners  and  holders  of  some  of  thes6 
bonds,  all  of  which  were  issued-  after  the  adoption  of  the  Constitn<« 
tion  of  1868,  brought  these  actions  on  certain  past  due  coupons  of 
said  bonds,  and  the  defense  set  up  was  that  the  act  authorizing 
the  issue  of  these  bon^  is  unconstitutional,  and  that  therefore  th^ 
rity  council  is  not  liable  for  the  same.  The  Circuit  judge  held  that 
the  question  was  concluded  by  the  cases  of  Copes  v.  CUjf  of  Charleston 
10  Rich.  (Law)  491;  Chige  v.  Charleston,  3  S.  C.  491;  State  v.  C.  di  L. 
K.  Oo.i  13  S.  C.  290,  and  rendef^d  judgment  for  the  plaintiffs  in 
both  of  these  cases.  From  these  judgments  defendants  appeal  and 
present  for  our  adjudication  the  single  question  as  to  the  constitu- 
tionality of  the  law  authorizing  the  issue  of  the  bonds  in  question* 
.  It  is  not  denied  that  if  the  legislature  could  itself  lawfully  au- 
tiiorize  the  issue  of  the  bonds,  it  could  lawfully  delegate  such  au- 
thority to  the  city  council,  and  therefore  the  real  question  for  us 
to  determine  is  whether  the  legislature  had  the  power  to  issue  the 
bonds  for'  the  purposes  stated.  It  will  not  be  denied  that  the 
power  ^  issue  the  bonds  necessarily  implied  the  power  to  levy 
taxes  to  provide  for  the  payment  thereof;  and  therefore  the  inquiry 
is  narrowed  down  to  the  question  whether  the  legislature  has  the 
piywer  to  levy  taxes  for  the  purpose  of  assisting  private  individuals 
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ilk  carryiBg  out  private  esterpriau^  even  though  anoh  prlvi(» 
tifiterprise  may  resalt  in  incidental  adTantages  to  the  poUio.  - 

Tho  power  to  lev;  taxes  ie  eiBential  to  the  exietenoe  of  any  gof^ 
itrnmcnt,  but  it  is  not,  and  from  tlie  very  natore  of  the  lubjeot 
cttUDut  be,  an  unlimited  poww.  Even  in  the  abeenoe  of  an;  txpnm 
oonstitntional  restriotioa  it  cannot  be  aaid  that  the  powor  of  th« 
legislature  to  impose  taxes  ie  antimited,  for  that  woald  neoetsarilj 
imply  that  the  legislnture,  under  the  guise  of  imposing  taxes  might 
exercise  the  power  of  conflaoation.  Hence  it  seems  to  be  universallj 
conceded,  eren  by  those  vho  are  disposed  to  enlarge  the  taxing 
power  of  the  legislature  to  its  greatest  extent,  that  a  law  aathori«r 
ing  taxation  for  any  other  than  a  publio  purpose  is  roid.  As  is  said 
by  Cooley  in  his  work  on  Constitutional  Limitations  (p.  487)i 
"  Everything  that  may  be  done  under  the  name  of  taxation  is.  not 
necessarily  a  tax;  and  it  may  happen  that  an  oppressive  burden  im- 
poaed  by  the  government,  when  it  comes  to  be  carefully  scrutinized, 
will  ])rove,  instead  of  a  tax,  to  be  an  unlawful  oonfisoation  of  propr 
erty.  anwaiTanted  by  any  principle  of  oonstitntional  govemmenL* 

In  Allan  v.  Jay,  60  Me.  124;  s.  c,  11  Am.  Bep.  186,  it  is  sbid: 
''  A  tax  is  a  sum  of  money  assessed  under  the  authority  of  the  Stot« 
on  the  person  or  property  of  an  individual  for  the  use  of  tile  8tat« 
Taxation,  by  the  very  meaning  of  the  term,  implies  the  raising  of 
money  for  public  ases,  and  excludes  the  raising  it  for  private  obr 
jeots  and  porposee."  In  Lowell  r.  Oitjf  of  Boston,  111  Mass.  t54^ 
S.  c. ,  15  Am.  Bep.  46,  we  find  this  strong  language :  "  The  power 
to  levy  taxes  is  founded  on  the  right,  dnty  and  reqwnsibility  t9 
maintain,  administer  all  the  governmental  functions  of  the  State, 
and  to  provide  for  the  publio  welfare.  To  justify  any  exercise  (tf 
the  power  requires  that  the  expenditure  which  it  is  intended  ^.t? 
meet  sliaU  be  for  some  public  service,  or  some  object  which  oour 
cerns  the  publio  welfare.  The  promotion  of  the  interests  of  indi* 
vidaals,  either  in  respect  of  property  or  business,  although  it  nay 
Teault  incidentally  in  the  advancement  of  the  public  welfare  is,  at. 
its  essential  character,  a  private  and  not  a  public  object  However 
certain  and  great  the  resulting  good  to  the  general  pnblio,  it  does 
not,  by  reason  of  its  comparative  importance,  cease  to  be  incidentai^ 
The  incidental  advantage  to  the  public,  or  to  the  State,  which 
results  from  the  promotion  of  private  int««st«,  and  the  prosperity 
of  private  enterprises  or  business,  does  not  jaatify.  their  aid  by.^the 
see  of  public  money  raised  by  taxation,  or  for  which  taxatjpnjwaj 
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It  is  the  esaential  chaxacter  ol  the  direct  objeif t 
of  the  expenditure  which  most  determine  its  validity  as  justifying 
« tax,  and  not  the  magnitude  of  the  interests  to  be  affected,  nor  the 
degree  to  which  the  general  advantage  of  the  community,  and  thus 
^  public  welfare,  may  be  ultimately  benefited  by  their  promotion." 
To  the  same  effect  see  Loan  Associaiion  v#  Tcpeka,  20  Wall.  655, 
4tfid  Farkersiurg  v.  Brown,  106  U.  8. 487. 

.  When  in  addition  to  this  we  find  that  the  Constitution  of  ISGS, 
jn  article  I,  section  41,  expressly  declares  that  **  the  enumeratiou 
<A  lights  in  this  Constitution  shall  not  be  construed  to  impair  or 
deny  others  retained  by  the  people,  and  all  powers  not  herein  dele- 
gated remain  with  the  people,''  we  think  there  can  be  no  douht 
that  even  in  the  absence  of  any  express  restriction  upon  the  taxing 
power  of  the  legislature  such  power  can  only  be  exercised  for  some 
public  parpose,  and  that  whenever  it  is  attempted  to  be  exercised 
for  a  private  purpose,  it  is  the  duty  of  the  courts  tp  declare  suc^ 
legislation  yoid.  , 

Our  next  inquiry  is,  whether  the  purpose  for  which  the  bonds  in 
question  were  issued,  and  which,  necessarily  involved  the  power  to 
)evy  taxes  for  their  payment,  was  a  public  purpose.  The  purpose^ 
as  declared  by  the  ordinance,  which  has  been  ratified  by  the  act  of 
the  legislature,  was  ''to  make  loans  of  said  bonds  to  such  appli- 
cants aa  will  build  up  and  rebuild  the  waste  places  and  burnt  disr 
tricts  of  the  city  of  Charleston,  or  erect  improvements  upon  their 
lota.''  That  this  was  a  private,  and  not  a  public  purpose,  seems  te- 
ns clear.  The  real  object  was  to  loan  the  credit  of  the  city  to  pri** 
Tate  individuals  to  afford  them  aid  in  repairing  their  losses  ooca- 
doned  by  a  disastrous  fire.  It  was  practically  nothing  more  nor 
less  than  lending  the  credit  and  funds  of  the  city  to  private  indt»> 
viduala  to  aid  them  in  building  on  their  own  lots  dwellings,  stores, 
warehouses,  or  such  other  structures  as  their  interest  or  con^ 
Tenienoe  mij^t  prompt,  for  their  own  individual  use,  and  to  pro«- 
mote  their  own  individual  comfort  or  gain.  There  was  nothing 
whateTer  in  it  of  a  public  nature.  The  public  were  not  to  have 
any  interest  in,  or  control  over,  the  structures  which  were  thus  to 
be  erected  by  the  aid  of  the  public  funds,  but  they  were  for  the 
eole  use,  and  under  the  exclusive  control,  of  the  individual  owners^ 
pieciaely  like  any  other  private  property  owned  by  any  other  private 
individuals  residing  or  owning  property  in  the  city. 

We  eannpt  conceive  how  it  is  possible  to  invest  the  maniJbat 
VouLV  — a 
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pajpow  <rf  this  loon  on  the  ^]«rt  of  the  city  wich  s  pnblie  ch»p- 
aotw. 

It  is  trafl  that  then  woald  be  -  tnotdental  advantages  acoroing  to 
the  citj  b;  the  increaae  of  its  taxable  Talaes,  and  in  TariooB  oUier 
ways  that  might  be  suggested,  but  theae  are  mere  incidentai  advan- 
tages which  attend  any  improvements  made  in  a  oity,  even  where 
they  are  exclosivel;  the -work  of  private  indiriduals,  made  vilJi 
Uieir  own  private  tands,  and  oasnot,  therefore,  have  the  efleot  of 
oonverting  the  purpose  from  a  private  into  a  public  puipoM. 
These  views  are  fully  sastwned  by  the  case  of  AUen  r.  Jay,  Loam 
Anociaiion  v.  Topeka, .  Parktrtbmrg  r.  Afowh,  and  Loiotil  v.  Oitg  (^ 
Sotton,  cited  above. 

.  It  is  aigaed  howevw,  and  the  Oirotiit  jadge  rested  bia  decisioa 
upon  Buoh  argument,  that  the  question  is  couoladed  b;  the  deeih 
nons  which  maintain  the  oonstitutionalit;  of  acts  affording  aid  if. 
the  construotioa  of  railroads;  It  ia  true  that  the  oonstitationality 
of  such  legislation  seems  to  be  settled  by  the  weight  erf  aathorityv 
though  grave  donbte  have  keen  entertainod'  by  some  whose  author- 
ity is  entitled  to  the  highest  oonsideration  as  to  the  correctness  of 
snob  deciBions.  Oonoading  however  for  the  purposes  of  this  oase^ 
that  sueb  legislation  is  constitutional,  we  think  that  it  does  not  I7 
any  means  follow  thatsnoh  deoinons  are  oouclusive  of  the  qneetioft 
now  under  consideration.  Most  of  these  oases  recognize  fully  the 
doctrine  which  we  have  laid  down  in  this  opinion,  that  the  power 
of  taxation  is  not  nnlimited,  and  that  it  cannot  be  exercised  except 
for  some  public  purpose^  In  one'<rf  the  leading  oases  on  the  sub- 
ject, ShmylsBs  V.  Mm/or  of  PhiUteljAia,  21  Penn.  St.  160;  s.  a,  5» 
Am.  Dec.  759,  in  which  Bu.eKfC'  J.,  in  an  elaborate  opinion^ 
sustains  the  oonstitntioDality  of  legislation  in  aid-of .  railroad  com- 
panies, that  distinguished  jm^ist  expressly  admits  '^  that  a  law  an- 
thorizing  taxation  for  any  other  than  public  purposes  is  void,"  and 
he  rests  his  deoision  upon  the  ground  that  the  aonstmction  of  a 
jailroad  is  a  public  piupose,  and  hence  that  >t  is  one  of  the  objects 
■for  which  taxation  may  be  used.  ■  r   1  .  , 

So  in  Olcoit  T.  Superviaors,  IS  Wall;  -678,  while  considering  « 
similar  question,  Mr.  Justice  Stboko  says:  "No  one  contends  that 
the  power  of  a  State  to  tax,  or  to  authorize  taxation,  is  not  limited 
by  the  nses  to  vhiob  the  proceeds  may  be  devoted.  Undoabtedlj 
taxes  may  not  be  laid  for  a  private  use."  ■■  Bat  he  goes  on  to  argot 
that  railroads,  although  owned  and  oonstmoted  by  private  corpora' 
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/laeD%  «ii&pnbfio  highways;  that  the  right  of  enunenidomain,  whioh 
can  only  be  exeroised  for  public  pnipoaes,  may  be  exerted  to  fadli- 
tato  their  conetmction;  and  that  they  are  open  to  the  nee  of  the  pab> 
lie  mider  snch  regohitioiis  aa  may  be  presoribed,  and  therefore  he 
coneliideB  that  the  oonatniotion  of  a  raihroad  im  saoh  a  public  pniu 
poae  as^to  warrant  the .  impodtien  of  taxes  in  a^  of  its  oonstrn^ 
iioii. 

Ib  DilL  Man.  Chxrp.^  §  lOSb,  after  speaking  of  the  Tarions  deois- 
lons  whioh  seem  to  luMre  established  the  oonstitationality  of  legisla> 
■tion  in  aid  of  the  oonstraotion  of  railways,  that  distingaished  an- 
tiior  aajs:  ^  Bnt  it  is  obvioas,  from  this  statement  of  the  groonds 
npon  which  the  Tslidity  of  snch  l^gidation  resti^  that  it  famishes 
no  support  for  the  validity  of  taxation  in  favor  of  enterprises  and 
objeeta  which  are « essentially  priyate.  We  consider  the  principle 
eqaally  sound  and  aalatary,  that  the  mere  incidental  benefits  to  tbie 
pnblio  or  the  State,  or  any  of  its  municipalities  or  dirisions,  which 
result  from  the  pursait  by  indiriduahi  of  ordinary  branches  of  bui^ 
inesB  or  industry,  do  not  oenstitute  a  public  use  in  the  legal  seni^ 
which  justifies  the  exercise  eitiier  of  the  ponner  of  eminent  domain 
er  of  taxation."  ; 

'    .We  are  satisfied  that  the  conclusion  reached  by  the  Oirpuit  judge 
eannot  be  sustained  by  the  decisions  su^taining  the  constitutional* 
ity  of  legislation  in  aid  of  the  construction  of  railways. 
'    It  may  be,  and  has  been  said,  that  while  the  power  of  taxation  ^ 
-Umited^.so  that  it  can  only  be  applied  to  a  public  purpose,  yet  it  in 
for  the  legislature,  and  not  for  the  courts,  to  determine  what  are  pub- 
fie  as  contradistinguished  from  private  purposes;  and  that,  when  th^ 
Jegislature  has  passed  an  act  granting  aid  to  any  enterprise,  it  must 
be  assumed  that  they  had  first  determined  that  the  purpose  or  ob- 
ject which  they  had  in  view  was  a  public  purpose,  as  it  cannot  b^ 
properly  assumed  that  the  legislature  would  willfully  transcend  ills 
-constitutional  powers.     If,  as  we  have  seen,  the  power  of  taxation 
•is  limited  by  the  use  to  which  it  is  to.be  applied,  and  if  the  legisla- 
ture is  restricted  in  the  exercise  of  the  taxing  power  by  the  use  to 
which  the  taxes  are  to  be  applied,  it  would  be  strange  indeed  if  it 
was  to  be  the  final  judge  as  to  the  limits  wi&in  which  its  own  power 
18  restricted.     This,  as  we  have  said^  in  discussing  a  similar  queif- 
tion  in  the  recent  case  of  Whaley  y.  OatUard,  21  S.  C.  560,  would 
amount  to  no  restriction  at  alL 

•If  tke same  body  whose  power  isintttdedto  bersstpctedis  tp 


^  SOUTH  OABOUNA, 

lUdman  y.  (My  Gonneil  ci  CkwleMon. 

-finally  determine  vrhen  it  has  reached  the  limits  beybiid  whioh  it  is 
forbidden  to  go,  there  would  he  practioally  ho  limitations  npon  its 
powers.    As  we  understand  it,  one  of  the  Tery  objects  for  which 
this  court  was  oonstitnted,  was  to  determine  finally,  not  only  the 
construction,  bat  also  the  constitutionality  of  the  laws  passed  by 
the  law-making  power.    True,  jis  has  been  Wall  said,  in  £x  partf^ 
Lynch,  16  8.  C.  82:    '^  It  is  a  delicate  thing  to  declare  an  act  at  this 
legislature  unconstitutionaL    *  ^    *    Implied  limitations  of  legis- 
latiye  power  are  oi^y  admissible  where  the  implication  is  necessary. 
«    *    «    The  constitutionality  of  a  law  must  be  presumed  untfl 
the  Tiolatlon  of  the  Constitution  is  proTed  beyond  all  reasonable 
douht,  and  a  reasonable  doubt  must  be  soWed  in  faTor  of  legislative 
4M3tion>  and  the  act  be  sustained.^'    But  when  the  legislature  has 
clearly  overstepped  its  constitutional  powers,  it  is  not  only  the  right, 
but  the  duty  of  this  court  so  to  declfkre.  * 

We  are  satisfied  that  it  is  settled  beyond  all  dispute  that  the  leg- 
islature has  BO  power  to  impose  taxes,  except  for  some  public  pur- 
pose, and  we  think  it  equally  clear,  not  only  from  reason,  but  from 
authority  entitled  to  the  highest  consideration,  that  the  purpose  of 
the  i»ct  under  consideration  was  to  aid  priyate  individuals  in  carry- 
hxg  out  priyate  enterprises,  and  therefore  that  the  purpose  of  the 
act  was  priyate,  and  not  public,  although  such  enterprise  might 
prove  of  incidental  advantage  to  the  public.  In  Allen  y.  Jay,  su- 
pra, an  act  authorizing  a  town  to  loan  its  credit  to  certain  private 
individuals  to  aid  them  in  establishing  a  mill  and  factory  in  such 
(own  was  declared  unconstitutional,  although  the  establishment  <Sf 
such  an  enterprise  in  the  town  would  prove  to  be  of  incidental  ad- 
vantage to  the  public.  In  Loan  Association  y.  Topeka,  supra,  an 
act  authorizing  the  city  of  Topeka  to  issue  bonds  to  be  used  in  aid 
of  the  establishment  by  a  private  corporation  in  said  city  for  shops 
for  the  manufacture  of  iron  bridges  and  works  of  that  kind  was  de- 
clared unconstitutional,  because  of  the  fact  that  the  purpose  to  be 
accomplished  Was  a  private  and  not  a  public  purpose,  although  it 
was  conceded  that  the  establishment  of  such  works  would  be  of  col- 
lateral  advantage  to  the  public.  In  Parkersburg  v.  Brown,  supra, 
an  act  authorizing  the  city  of  Parkersburg  to  issue  its  bonds  for  the 
purpose  of  lending  the  same  to  persons  engaged  in  manufacturing 
in  or  near  said  city  was  declared  to  be  unconstitutional  on  similar 
grounds.  Finally,  in  LoweU  y.  Boston,  supra,  an  act  which  in  no 
essential  particitlar  differs  from  the  one  now  under  consideration. 
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anthdrisiiig  the  city  of  Boston  to  issue  its  bonds  and  loan  the  samo 
'fta  the  owners  of  land,  the  buildings  upon  which  were  burned  by 
the  fire  in  said  Boston/'  for  the  purpose  of  aiding  such  persons  in 
rebuilding,  was  declared  to  be  unconstitutional  upon  the  samo 
grounds,  notwithstanding  the  magnitude  of  the  calamity  from  the 
effects  of  which  it  was  desired  to  relieve  the  sufferers. 

Now,  there  can  be  no  doubt  that  in  each  and  all  of  tbcMe  cases,  a» 
well  as  in  the  case  now  under  oonsideration,  the  principal  motiyes 
which  prompted  tiie  legislature  to  adopt  the  legidation  in  question 
was  the  belief  that  thereby  the  public  welfare  would  be  promoted 
by  securing  the  completion  of  enterprises  which  would  add  to  the 
tazalde  values  of  the  several  towns  or  cities,  and  in  various  other 
ways  promoting  the  interests  of  the  public.  But  this  was  not  held 
to  be  sufficient,  and  could  not  properly  be  so  held;  for  the  same 
reasoning  would  authorize  the  extension  of  aid  to  an  enterprising 
private  individual  who  desired  to  enlarge  his  business,  and  did  not 
have  the  means  of  doing  so  without  aid  from  the  public  treasury; 
for  if  his  business  was  enlarged,  the  taxable  values  of  the  community- 
would  be  increased,  and  many  other  incidental  advantages  would* 
•ecrue  to  the  public.  Yet  no  one  would  contend  that  a  grant  of 
legislative  aid  in  such  a  case  would  be  valid,  notwithstanding  the 
incidental  benefits  which  the  public  might  thereby  receive,  because 
the  purpose  to  which  the  public  money  was  to  be  applied  would  be 
essentially  priviate  and  not  public,  and  therefore  wholly  unauthor- 
ised. So  in  the  case  now  under  consideration  the  purpose  to  which ' 
it  is  proposed  to  apply  the  public  money  is  essentially  private  and 
m>t  publie.  The  buildings  to  be  erected  by  the  aid  of  the  public 
money  would  still  remain  the  private  property  of  the  owners,  under  ^ 
Qieir  exclusive  control  and  for  their  sole  use,  just  as  much  so  as  any 
other  private  property  in  the  city. 

:.We  are  entirely  satisfied  therefore  that  the  act  in  question  is 
without  constitutional  authority  «nd  void.     From  this  it  follows* 
that  the  bonds  in  question  constitute  no  valid  obligation  of  the  city 
of  Charleston,  and  hence  no  action  can  be  maintained  to  enforce 
their  payment. 

It  is  argued  however  that  the  usage  and  practice  of  the  various 
departments  of  the  State  government  have  so  fully  recognized  these , 
bonds  that  it  is  toolate  now  to  question  their  validity;  and  the  case 
of  HernJUm  t*'  Mootb^  18  8.  C.  839,  is  relied  upon.    That  case  how- 
ever differs  ill  Dumy  jBflsentials  from  this.    There  the  power  of  the; 
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OoQrt  of  Probato  to  m&ke  partitioD  of  real  estate- had  been  repeatedlj 
leoogoized  both  by  the  legislatire  and  judicial  departments  of  the 
goTemment  and  rights  had  been  acquired,  titles  reeted,  and  money 
paid  upon  the  faith  of  such  recognitions  of  these  two  departmenta 
ot  the  govemment,  and  to  reliere  parties  who  had  thns  acted  upon 
thfl  confidence  which  they  might  naturally  repose  in  the  combined 
action  of  these  two  departments  of  the  goremment,  the  doctrine  of 
eommunis  emr/aciijus,  admitted  to  be  an  exceptional  doctrine,  was 
Implied.  Bnt  in  the  case  now  under  consideration,  we  do  not  find 
any  such  combined  action  of  these  two  departments  of  the  govem- 
ment  On  the  contrary,  on  erery  occasion  where  these  bonds  have 
been  brought  before  the  courts  the  constitutionality  of  the  legislation 
abthorizing  their  issue  has  been  assailed;  and  we  are  not  informed 
of  any  instance  in  which  any  coart  has  assumed  or  acted  upon  the 
assumption  that  such  bonds  constituted  valid  obligations  of  the  city 
ot  Charleston. 

It  is  true  that  there  are  instances  in  which  the  old  fire  loui  ster- 
ling bonds,  issued  by  the  State  under  the  act  of  1838,  hare  been  rec- 
ognised as  vidid  obligations,  though  no  instance  has  been  brought 
to  our  attention  in  which  the  constitutionality  of  the  act  authoriz- 
ing their  issue  has  been  raised.  Bnt  we  are  not  dealing  with  that 
class  of  bonds.  They  were  issued  under  t^o  former  Constitution  of 
the  State,  and  rest  upon  a  different  foundation  from  the  fire  loan 
bonds  issued  by  the  otty  of  Charleston  since  the  adoption  of  the 
Oonstitution  of  1868,  and  it  is  the  Talidity  of  these  alone  that  we 
are  now  called  npon  to  consi^r. 

Again  it  is  said  that  the  city  conncil  of  Charleston  are  estopped 
by  their  own  acts  from  disputing  the  validity  of  these  bonds;  by 
paying  interest  on  them  from  time  to  time,  by  purchasing  them  in 
the  market,  and  by  suing  the  bonds  of  private  individnals  to  whom 
these  fire  loan  bonds  have  been  issued.  If  the  city  council  was 
never  invested  with  power  to  issue  the  bonds,  it  is  difficult  to  un- 
derstand how  any  aot  they  might  do  oonid  estop  them  irom  disput- 
ing their  validity.  If  they  could  not  create  the  obligation  by  the 
formal  act  of  signing  the  bonds,  through  theirproperofflcer,  under 
the  seal  ot  the  corporation,  we  cannot  conceive  what  other  act  could 
give  the  bonds  any  greater  validity.  It  may  well  be  that  it  is  not 
only  the  right  but  the  duty  of  the  city  counoil  tooollect  from  those 
who  have  borrowed  the  unounts  due  by  them,  and  Apply  the  same 
to  the  payment  ot  the  fire  loan  bonds;  and  that  bj  proper  proceed- 


APBIL  TEBM,  188ff.  15 

H jnie  ▼.'  Brwin. 


ingB  ihey  may  be  compelled  so  U>do,Park0rsiurg  r.  Brown,  106  IT. 
S.  487,  and  OUy  Council  C/mrUsion  t;  Caulfteld,  19  S.  0.  ^1,  but 
ihat  18  not  the  question  now  before  ns.  All  that  we  are  now  called 
upon  to  determihe  is' whether  the  bonds,  from  which  the  oonpons 
sued  npon  in  these  cases  we^  taken,  constitnte  valid  obligations  of 
the  city  council  <3i  Charleston^  which  can  be  enforced  by  judgment; 
and  we  hold  that  they  arid  not.  That  the  payment  of  interest  on 
these  bonds  does  constitute  an  estoppel,  see  Loan  Association  t. 
Topeka,  supra. 

The  judgment  of  this  court  is  that  the  judgment  of  the  Oircnit 
Goort  in  each  of  the  cases  named  at  the  head  of  this  opinion  be  re- 
Tsned^  and  that  the  oomplaint  in  each  of  said  cases  be  dismissed* 


Judsfmcnt  rtmtmL 


Htbvb  y.  Bbwu. 
(ttao.»i) 

Ihstimtnhip-  UabUi^/arMgUg^nes   phifsMams^ 

Wbflio  physldmiis  are  in  purtnerBhip  all  are  liaUe  In  damages  for  the  pwfai 
flkMial  negllgenee'of  one  of  the  firm.    {See  noU, p.  IS.) 

I  •  •  »  * 

'    .  •  •  • 

AOTION  for  nuJ-practioe.    The  opinion  state  the  oan.    TIm 
plaintiff  had  judgment  belew; 


Aotsr/ ^Mricft,  for  appoDaaiL 
/.  /•  Brown,  contra* 

Bdcpsoh,  0.  J.  The  ^Kppellants,  father  and  son,  are  partners  in 
the  practice  of  m^cine  in  Barnwell  county.  In  December,  1881, 
tiie  plaintifl  had  his  arm  broken  by  the  falling  of  his  horse,  and  the 
defendants  were  called  in.  Bbth  attended  in  the  first  instance,  but 
the  case  was  principally  managed  afterward  by  Dr.  C.  W.  Erwin, 
the  son,  both  however  attending  occasionally.  The  plaintiff  alleged 
that  the  attention  giyen  was  so  negligent  and  unskilful  that  he  lost 
the  use  of  his  arm;  that  he  is  no  longer  able  to  engage  in  his  ao- 
^mstomed  pursuits;  that  he  luur  been,  and  still  is,  disabled  from  at- 
tending to  his  ordinaiy  business,  whereby  he  has  heretofore 
obtained  support  and  maintenance  for  himself  and  &mily,  to  his 
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dama^  $6,000.  The  case  wm  heard  by  Judge  WaLlacb  and  tm 
mlted  in  a  Terdiot  of  91,000  for  phiintiS.  Tbe  appeal  assigns  erroi*. 
to  the  presiding  jadge  at  two  stages  of  tbe  case;  the  first  inToWe* 
bis  charge  to  the  jury,  and  the  seoond  bis  refural  to  grant  a  new. 
trial  on  motion  made  on  the  minntes  of  the  conrt  after  verdict.'      : 

The  portion  of  the  charge  excepted  to  was  as  foUowa:  The  jadgci 
said  "that  when  two  gentlemen  associate  themselves  together  in  the: 
prsotice  of  medicine  or  law  or  any  other  scientiflo  profession,  each' 
becomes  suretj  for  the  other  that  he  will  faithfully  and  properly 
perform  his  engagements.  And  if  either  &il  to  disfday  reasonable 
oare,  diligence  and  skill  in  the  perfonnaooe  of  bis  duties,,  both  artf 
liable."  He  further  said:  "That  if  the  jnpy  ^beliavAl '.tbe.tilam-r 
tiff  and  hia  witnesses  as  they  testified  on  the  point  of  the  setting 
of  the  arm  by  Dr.  C.  W.  Erwin,  and  the  plaintiff's  complaint  at  the 
time  the  bandages  were  too  tight,  the  great  swelling  of  the  arm  and 
the  discoloration  of  the  fingers  the  next  Atff,  the  earnest  request  of 
the  plaintiff  and  his  wife  tb  him  bi  TooBbn  the  bandages,  bis  refusal 
and  leaving  the  patient  in  this  condition,  and  not  returning  for 
several  days,  when  mortification  had  ensued  in  consioquenoe,  tbea 
this  made  out  a  case  of  wanton  injuij,  in  which  event  the  defend- 
ant, (J.  W.  Erwin,  alone  would  be  liable."  i      ■.  ..v^ 

When  these  two  portions  of  the  charge  are  oeosideBed  together, 
the  law  laid  down  by  the  Circuit  judge  seems  to  have  been  this, 
to-wit,  that  when  two  or  more  physicians  are  practicing  theirs  pntr 
fession  in  partneiship,  reasomiUe  oaTe,  dttigenoe  and  slcill  ati 
tbe  part  of  each  in  the  performance  of  their  duties  is  guaranteed 
by  each  and  all  of  them,  and  if  either  fails  to  exercise  such  reason- 
able care,  diligence  and  skill  in  the  managementof  a  case  intrusted 
to  his  oare,  resulting  in  damages,  all  will  be  responsible.  If  how- 
ever a  wanton  case  of  mismanagement  is  made  out  against  one 
alone,  and  damage  result  from  this,  the  others  would  not  be  re-; 
sponsible.  Was  this  error?  Certainly  not  such  an  error  it  any  a«, 
to  give  cause  of  complaint  to  either  of  tbe  defendants.  It  did  no, 
harm  to  the  youuger  Dr.  C.  W.  Erwin,  and  it  opened  a  door  of; 
escape  for  the  elder  Dr.  J.  D.  Erwin,  to  which,  according  to, strict 
law,  it  may  be,  he  was  not  entitled. 

The  law  applicable  to  such  cases,  as  we  understand  it,  is  thei 
same  as  that  which  obtains  in  the  general  doctrine  of  agency;  it, 
applies  too  in  the  relation  of  master  and  servant,  and  like  oases., 
It  is  this:  In  a  partnership  tbe  parties  associated  are,  in  one  aevBOr 
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tganis  t)f '<«ch  other,  and' tl^aHit  ef  oiM  wiihUi'.ihh4Ui6pe'0t'thiei 
]Nutiier8hip  or^bu^iieBS  is' the  act  of  ciach  and  all,  iis^fuUysoasif 
each  w«B  pfos^it  and  participating  in  all  that  is  done.  And  eaoh 
gaanaitees  that  within  the  scope  of-  the  oommon  hnsiness,  reasooi* 
able eare,  diligenoeand skill  sball -be  displayed  by  thepne  in  charge. 
OralPleaat  that  li  failure  oa  the  part  pf  one  thus  to  eiercise  such 
leasonable  ciu'ey  diligence ^ and  skill  is  a  fisiilure.  In' law  of  each 
and  aU>  and  an  injury  resulting  from  such  &ilui^  Is  the  act  of  all* 
Where  howeyer  the  injury  iiesults  from  a  wanton  or  willful  act  of 
one- of  the  parties  committed  outside  of  the  agency  or  common 
business,  and  not  from  negligence  or  the  failure  to  bestow  reason* 
able'  cate,  diligence-  and  skill  withm  the  ageoftcy,'  then  a  different 
principle  applies,  to-wit^  that  the  party  doing  the  act  and  causing 
(he  ittjnry- is  alone  Vesponsibre — the  distinction' between  the  two 
sssesgrowii^  oat  of  the  fact  that  the  relation  which  the  party^ 
doing  the  act  bears  to  the  others  is  diflferent  in  the  one  case  from' 
Hie  other.  In  the  first,  his  act  being  within  tfacecopeof  the  busi* 
iess,  he  acto  both  for  btmself  and  as  agent  of  the  others;  in  the 
other  his  act,  being  beyond:and  outside  of  the  scope  of  the  business; 
he  acts  for  himself.  '   ' 

It  will* be  observed  then  tbiai  two^- things  are  necessary  to  make 
Iheprinoipal  tespmsibie  for  the  licts'of  the  agent,' under  the  doc* 
trine  of  respondeat  superior^  and  the  same  doctrine  applies  to  part^ 
nerships  of  the  character  under  discussion.  Filrst,  there  must  be 
negligenoe  or  a  want  of  "reMMlable  care^  diligence  and  skill;  and 
second,  an  injury  must  result  from  this.  If  either  of  these  is 
absent,  no  responsibility  attayc][ies  to  any  on^,.  because  it  requires 
(he  presence  of  both  to  give  rise  to  a  caus^  of  action.  Now,  an 
injury  in  a  special  case  may  be  the  result  of  an  omission  on  the 
|»art  of  the  agent  or  the  party  in  charge  to  bestow  proper  care  in 
doing  what  he  is  authorized  and  attempting  to  do.  Or  it  may  be 
produced  by  a  direct  act  on  his  part  within  the  scope  of  the  biisi- 
nffls,  which  act  reasonable  care  and  the  possession  of  reasonable 
fkill. would  have  forbidden.  .  Or  it  may  be  produced  by  an  act  alto- 
gether outside  of  the  business  and  not  intended  or  oalculated  to 
farther  and  advanoe  said  business.  In  the  first  two  classes  of  cases 
the  principal  is  liabte,  because  here  is  negligence,  the  want  of 
proper  carp  within  the  scope  of  the  business,  and.  resulting  in 
injury.  And  it  makeei  no  difference  whether  thi^i  negligence  results 
fraa.  UMttttition,  incompetency  or  ^antonness^  But  in  the  last 
VoL.LV  — 8 
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dass  of  caidi  wliere  the  party  oaming  the  iiqoiy  has  stepped  be- 
yond the  agency  or  oommon  buaineflSy  and  committed  an  act  either 
from  wantonnen  or  other  motiTe,  the  act  ia  his,  and  he  alone  can 
be  mado  responsible.  These  principles,  we  think,  will  be  found  to 
be  sostained  by  Story  on  Parbiershipy  §  166,  and  the  cases  and  au- 
thority cited  there;  by  Gooley  on  Tort^  and  Wood  on  Master  and 
Servant,  593  et  uq.  The  charge  of  the  jndge  is  possibly  suscepti- 
ble of  the  construction  that  a  wanton  act  of  one  partner,  cTen 
within  the  scope  of  the  business,  would  relieTe  the  other  parties,  as 
he  pointed  out  no  distinction  between  such  an  act  done  within  and 
one  done  without.  But  if  this  be  so,  yet  as  we  hare  said  aboTe, 
neither  of  the  defendants  could  complain  for  the  reason  girea 
above. 

The  appellant  complains  however  of  the  use  of  the  word ''  surety  '^ 
by  the  judge.  It  is  true,  as  argued  by  appellant,  that  this  precise 
term  has  not  been  employed  in  any  of  the  cases  involving  the  rela^ 
tion  of  partners  to  each  other  or  in  the  elementary  books  on  tha 
subject,  but  we  see  no  error  in  its  use  here.  It  certainly  did  nci 
intensify,  or  make  more  rigid  or  binding,  the  responsibility  of  par- 
ties, growing  out  of  partnerships,  than  if  it  had  been  omitted.  Ia; 
fact,  its  tendency  was  rather  to  modify  that  responsibility,  as  sure- 
ties on  a  note  might  possibly  be  released  sometimes  when  partners 
would  not  be. 

[Minor  questions  omitted.] 
*  It  is  the  judgment  of  this  court  that  the  judgment  of  the  Oircuii 
Oourt  be  affirmed.  Judgm&ni  affirm^ 


;  KoTB  BT  THB  Rbfortbe.^  In  WMUokmr  ▼.  (MUn«»  Minneaoto  Sopi 
Court,  December  7,  1885,  the  foUowiog  is  an  abstract  of  the  cue:  It  appeeia 
from  the  complaint,  in  aobstanoe,  that  defendant  and  one  Graff  were  oopart* 
ners  as  practicing  physicians  and  surgeons;  Uiat  plaintiff's  leg  having  been 
broken,  he  employed  the  firm  to  set  it,  and  to  .care  for  and  treat  him  profes* 
sionally;  that  part  of  the  time  Graff  attended  him,  and  did  his  work  skiUf ally, 
tliat  the  remainder  of  the  time  his  partner,  the  defendant,  attended  the  plaln« 
tiff,  and  performed  his  daties  negligently  and  luakillfally,  causing  the  inju- 
ries complained  of.  Both  were  acting  in  the  line  of  their  partnership  bnsiness, 
and  ander  and  in  porsoance  of  the  employment  of  the  firm  professionally  by 
the  plaintiff.  The  conrt  below  having  sustained  a  demurrer  to  the  complaint 
(iu.  the  ground  of  a  defect  of  parties  defendant,  the  sole  question  raised  by  thiii 
appeal  is  whether  Graff,  defendant's  partner,  should  hare  been  made  a  paKy 
defendant.  The  admitted  rule,  is  that  in  actions  on  contract  all  persons  jointly^ 
liable  must  be  sued,  but  that  in  actions  for  tort,  disconnected  from  any  cou' 
tiaet,  the  tort-feasors  need  not  be  Joined.    The  question  is,  what  rule  applied 
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h  what  are  aometimea  called  actionB  for  torta  foimded  mi  eontraeta  or  actiona 
«f  quad  eantradu  t  The  principle  nmning  through  all  the  caaea  ieema  to  he 
where  the  action  la  maintainable  for  the  tort  aimply*  withont  reference  to  anf 
eontnct  between  the  partiea,  the  action  la  one  of  tort  pnrelj,  although  the  ex- 
iBteace  of  a  contract  maj  haye  been  the  oocaaion  or  f omiahed  the  opportonitj 
for  oommitting  the  tort  Bat  where  the  action  la  not  maintainable  without 
pleading  and  pro^dng  the  contract,  where  the  glat  of  the  action  ia  the  breach 
of  the  contract,  either  hy  malf  eaaance  or  nonf  eaaaace,  it  la  in  aubatance,  what- 
ever maj  be  tlie  form  of  the  pleading,  an  action  on  the  contract,  and  hence  all 
penona  Jointlj  liable  mnat  be  aued.  1  Chit.  PL  87;  Pom.  Rem.  881;  Dio^y 
Hrtiea.  456;  1  lindL  Piurtn.  488;  2  C0II7.  Partn.,  %  782;  PamU  r.'Lt^tan,  t 
BcMk  ft  P.  (N.  R.)  885;  Mam  t.  BcberU,  2  Boa.  4  P.  (N.  R.)  454;  CtAeU  ▼. 
Ymighan,  1  Wm.  Saund.  29l0»  29^;  WeaU  t.  King,  12  Eaat,  452;  BrM^rtotk 
T.  Wood,  8  Brod.  ft  B.  64;  WakoU  t.  Cm^Uid,  8  Gonn.  lOa  According  to' 
thia  teat  it  aeema  to  ua  clear  Uiat  thia  la  an  action  on  the  contract.  The  glal 
tad^raaanMfft  la  the  breach  of  ita  terma  which  whether  ezprecNi  or  implied, 
were  that  theae  phjaldana  and  anrgeona  would  treat  the  plaintiff  with  ordl- 
iiarj  proffiMJonal  ddll  and  care.  It  would  hare  been  impoaaible  for  plaintiff 
to  state  hia  cauae  of  action  without  alleging  the  contract,  for  the  liabllitj  of 
the  defendant  aioae  aolelj  out  of  it,  and  not  out  of  aome  general  common-laW 
dntj  independent  of  contract  The  only  caaea  which  appellant  dtea  In  aup- 
port  of  hia  contention  are  Oovettr.  Badnidge,  Z  JStal,  82,  and  WhiUoY.  SmUk, 
12  Rich.  696.  The  Unt  of  these  caaea  haa  been  OTerruled,  and  ia  no  Umger 
eonndered  law.  The  latter  waa  an  action  for  damagea  for  the  loaa.  of  a  alave 
killed  through  the  negligence  of  a  partnership,  while  in  their  charge  under  » 
CQDtraet  of  hire.  The  court  placed  ita  decision  wholly  upon  the  ground  that' 
fKe^roaomtfit  of  the  auit  was  not  the  contract,  but  the  negligence  of  the  de- 
fendant, and  that  the  contract  was  mere  matter  of  recital  to  explain  that  the 
sUve  waa  In  charge  of  the  defendant,  and  adds:  "  Proof  of  any  other  process 
bf  which  th«  charge  resulted  would  haTo  been  admissible."  At  least  thia  im 
the  ground  upon  which  the  court  dedded  the  case«  and  is  the  only  one  upon 
idiieh  the  dadaion  can  be  auatained,.  if  at  alL  But  in  the  case  at  bar  the 
foundation  of  the  action  la  the  contract,  and  the  grawunen  of  It  ita  breach. 
There  is  no  force  in  the  suggestion  that  Graff  was  not  a  necessary  pisrty  be- 
csase  persQiially  innocent  The  same  suggestion  waa  made  by  counsel  in  PowtU 
%  LagUm,  mipra.  The  act  of  one  pnrtaer  In  tho  line  of  tho  oopartiMHihlp 
toth»MiofaU. 
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Wh»w  »  dabtof  hmd  imito  >  ^enbf«t  wwlgnirient  for  the  beneflt  of  hhcredhow^  ' 
■nd  the  eradttort  «1T  afteiWrd  taade  K  oampdsltlai)  wfth  lilm,  JUH,  tlmt  ffi»  ^ 
'lilillliiii 1  wif  vkeUed,  audtbecrlBditomniut  alnirea^iullr.  "  ''  < 

tOTlOU  on  Booount  f or  gooda  wld.    -?%e  opinion  gtates  the'* 
A"'  case. .''''"""■'■■'"■*'""..".. 

'X.fi^'^ibn,  for'Sternbach. . 

'^'K^Melhiiqldi  tor  T^sgonieobL     \  .  -' 

^jtHPSpH,  0.  J.  ^^  'de(end;»nt,  Joseph  Grbmolidf  op  VebmNrr  ' 
8i-A88it«  being  thena  mercfiant  at  Wineboro^  Fairfield  coaaty,  and 
inwrirent,  made  an  aaaignment  ot  al\  bis  real  and  personal  propert 7, 
oonsieting  of  8  itock  of  goods  and  acertain  lot  situate  in  said  town, 
for  tbe  beneflt  of  his  creditors,  in  which  certain  named  creditors 
were  preferred,  among  them  the  defendaiit^  Charles  Stembach. 
Thie  defendant,  Isaac  N.  Withers,  was  the  asaigQee..  Shortly  after 
t^  execution  of  this  aasignipent,  a  meeting  of  the  creditora  wa» 
had  in  pnrsuance  of  the  statute  in  such  case  made  and  prorided* 
at  'which  meeting  tha  Baid  Isaac  N.  Withers  was  i^pointed  agent  of 
the  creditors.  -      :    r 

Before  Any  thing  was  done  by  the' assignee  with  the  assigned 
P[;ftperty,  Qroesplfplj.i^hp  d^)jtqr,  cp^pi>^^ed  wjth  his  unpreferred 
creditors  by  agreeing  to  pay  them  thirty-six  per  cent  on  their  daima,, 
this  amount  to  be  paid  in  foor  installments  and  in  full  of  said 
chums,  for  which  he  gave  notes,  bearing  interest  from  February  18, 
188:2,  and  payable  to  Jamos  H.  Bion,  as  attorney  for  the  creditors, 
all  of  which  hare  since  been  paid.  He  also  made  satisfactory  ar- 
rMigements  tor  the  payment  of  the  claims  of  the  preferred  credit* 
ors,  all  of  whom  have  since  been  satisfied,  except  the  defendMit, 
Charles  Stembach,  there  being  still  remaining  on  his  claim  soms 
tl,200,  after  crediting  a  payment  of  tl.OOO  made  in  August,  1889. 
After  this  composition  and  arrangement,  to-wit,  in  March,  1682; 
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the  assignee  returued  the  stock  of  ^Qodfl  to  Oroeicliely  tKe  jassignor, 
who  immediately  resumed  his  fonn^r  bpsinesp  of  .buying  and  sell- 
ing goods,  cpmmencing  with  .this  ;r8ti;med  stpck,  fu  wHich  he  con* 
tinued  until  Jauaaiy,  1884,  depleting  and  rejilenishing  his  stock, 
from  time  to  time,  as  the  business  required,  and  without  interrup- 
tion from  any  quarter.  During  this  time  he  contracted  many  debts 
in  the  purchase  of  goods,  and  among  them  the  plaintiffs'.  In  1884, 
when  the  greater  part  of  the  stock,  if  not  all,  which  had  been  re? 
tamed  to  him  by  Withers,  the  assignee,  had  been  exhausted  and 
its  place  supplied  by  other  purchases,  being  threatened  by  his  sub- 
sequent creditors,  Withers  took  possession,  claiming,  as  it  seems, 
nnder  the  original  assignment.  It  does  not  appear  whether 
this  action  of  \\rithers  was  assented  to  or  not  by  GroescheL  How- 
ever Withers  took  possession  and  immediately  sold  the  goods  on 
hand.  Out  of  the  proceeds  of  the  sale.  Withers,  paid  off  the  last  of 
the  four  notes  giTen  by  Groeschel  to  his  unprcfcrred  creditors 
mentioned  above,  and  also  a  note  to  one  J.  Ilcrbst,  with  certain 
e:(penBe8  and  commissions,  leaving  in  his  hands  the  sum  oi 
$2,978.04. 

At  this  juncture  of  affairs,  the  plaintiffs  commenced  the  action 
below,  claiming  to  be  a  creditor  on  account  of  gokKls  sold  and  de- 
li vered.  on  December  IG,  1883,  amounting  to  $:^74.9I,  and  demand^ 
ing  judgment:  .  1st.  That  the  defendant,  Isaac  N.  Withers,  assignei^ 
as  aforesaid,  be  enjoined  from  paying  out  of  the  funds  or  assets  in 
his  hands,  or  under  his  control,  any  balance  that  may  be  claimed 
to  be  due  the  defendant,  Charles  Sternbach,  as  a  preferred  creditor,  oi 
from  making  any  other  disposition  or  application  of  said  f  unds,exccpt 
as  ordered  by  the  court.  2d.  *^  That  the  plaintiffs  be  paid  their 
debt,  or  their  proportionate  share  thereof,  in  the  ratable  and  equit- 
able distribution  of  the  same  among  such  of  the  creditors  as  may 
come  in  and  establish  their  claims  in  this  action."  The  defendants 
answered  the  complaint,  admitting  the  facts  alleged  in  the  com- 
plaint, except  the  statement  that  the  stock  of  goods  taken  by 
Withers  in  1884  had  entirely  *'  changed  its  component  parts ''  from 
the  stock. turned  over  to  Groeschel  under  the  composition  agree- 
ment iu  1882,  which  was  denied*  It  was  also  denied  that  Stem- 
bach  had  '^  concurred  and  acquiesced  in  and  assented  to  the  trans- 
fer and  delivery  of  the  assigned  goods  and  assets  to  the  said 
Groeschel  by  Withers,  and  that  he  made  a  new  agreement  with 
Groeschel  as  to  his  debt,''  and  Sternbach  claimed  that  he  was  enti- 
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tied  to  be  paid  the  balanoe  due  him  out  of  the  funds  in  the  hands 
of  Withers  as  a  preferred  claim. 

The  case  was  ordered  to  a  referee^  with  instmction  to  call  in  aD 
creditors  claiming  to  share  in  the  distribution  of  the  money  in  the 
hands  of  Withers.  Under  this  call,  three  classes  of  creditors 
established  their  demands.  1.  A  preferred  creditor  under  the 
original  assignment  who  had  not  been  paid  in  full,  to-wit,  Charles 
Stembach,  whose  claim  is  mentioned  above.  2.  The  unpreferred 
creditors  under  said  assignment  who  had  been  paid  their  then  ex^ 
isting  claims,  but  who  since  that  time  had  become  creditors  of 
Groeschel  for  goods  and  merchandise  sold  him,  to-wit,  Kemgood 
Bros,  and  Wiesenf  eld  &  Oo.  And  3.  Those  who  were  not  creditors 
at  the  time  of  the  original  assignment,  but  had  become  so  since, 
to-wit,  the  plaintiSk  Upon  the  coming  in  of  the  report  of  the 
referee,  which  contained  the  testimony  upon  the  issues  raised  in 
the  pleadings  and  the  claims  established,  the  case  was  heard  by  his 
honor  Judge  Gothbav. 

In  the  testimony  reported,  it  appears  that  Kemgood  Bros,  and 
Wiesenf  eld  &  Go.,  who  as  stated  were  unpreferred  creditors  of  the 
original  assignment,  had  receired,  by  a  private  arrangement  made 
with  Oroeschel  in  the  composition  with  them,  considerably  more 
than  thirty-six  per  cent  on  their  claims,  and  the  plaintifb  contended 
that  they  should  account  for  this  excess  on  their  new  claims  now^ 
before  the  court.  Platntifls  also  contended  that  the  defendant, 
Gharles  Stembach,  having  made  a  new  arrangement  with  Oroeschd 
as  to  his  preferred  claim,  should  be  confined  to  that,  and  was  enti- 
tled to  nothing  out  of  the  funds  in  the  hands  of  Withers. 

His  honor,  the  Circuit  judge,  sustained  the  plaintiffs  as  to  Stem- 
bach's  claim,  but  overruled  it  as  to  Kemgood  Bros,  and  Wiesen- 
feld  &  Co.,  and  he  ordered  (1)  that  the  funds  in  the  hands  of 
Withers  be  turned  over  to  the  clerk  of  the  court  for  distribution; 
(2)  that  the  clerk,  after  paying  the  costs,  taxes,  etc.,  distribute 
the  balance  pro  rata  among  the  creditors  of  Joseph  Groeschel  (ex- 
cepting Charles  Stembach),  who  shall,  under  the  usual  form  of 
publication  by  said  clerk,  present  and  prove  their  demands  before 
him  within  sixty  days  from  the  judgment  rendered,  etc. 

The  plaintiffs  have  appealed  from  so  much  of  the  decree  as  aU 
lowed  Kemgood  Bros,  and  Wiesenf  eld  &  Go.  to  share  in  the  funds 
in  contest  without  accounting  for  the  excess  received  in  the  com- 
position, and  also  from  so  much  as  directed  the  creditors  to  estab- 
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lish  their  demands  over  before  the  clerk.  Sternbach  appealed  be- 
caaae  his  claim  was  roled  out,  and  also  from  so  much  of  the  decree 
as  directed  the  funds  to  be  turned  oyer  to  the  clerk  and  that  the 
creditors  should  again  establish  their  demands  before  him. 

This  is  a  novel  casCi  and  in  some  of  its  features  without  prece- 
dent in  the  books.  The  main,  and  as  was  said  by  the  Circuit  judge^ 
the  piTotal  question,  is  the  effect  of  the  composition  upon  the  orig- 
inal assignment.  The  Circuit  judge  held  in  substance  that  it  an- 
nulled, cancelled  the  assignment  and  in  this  we  think  he  was  en- 
tirely correct.  The  object  of  the  composition  no  doubt  was  to 
accomplish  this,  the  creditors  by  their  action  at  least  assented  to  it, 
and  the  assignee  carried  it  out  by  openly  returning  the  assigned 
property  to  Groeschel,  upon  which  he,  Oroeschel,  again  began  to 
merchandise,  continuing  in  the  business  for  some  two  years  without 
objection.  We  think  these  facts  were  entirely  sufBcient  to  au- 
thorize the  conclusion  of  the  judge,  that  the  assignment  was  at  an 
end.  The  assignment  then  being  at  an  end,  the  property  belonged 
to  Groeschel,  unincumbered,  and  by  what  right  Withers  afterward 
seised  the  stock  of  goods  in  question  or  upon  what  foundation  the 
plaintiffs  instituted  the  action  below  for  the  distribution  of  Groe- 
8ohel*s  property  among  his  creditors,  we  cannot  exactly  see.  Groe- 
schel is  alive,  and  although  insolvent,  yet  his  property  is  not  in- 
oombered  with  conflicting  liens,  needing  adjustment  by  the  court. 
Nor  has  it  become  by  the  execution  of  any  paper  or  agreement  a 
common  fund  belonging  to  the  creditors.  But  Groeschel  has  not 
objected,  and  we  must  suppose  that  Withers  took  possession  by  his 
consent,  and  that  this  transaction  amounted  to  a  verbal  assignment 
by  Groeschel  of  his  property  for  the  benefit  of  his  creditors.  In  the 
absence  of  all  objection  by  Groeschel,  we  must  so  regard  it,  otherwise 
the  case  has  no  status  in  court,  the  original  assignment  being  cancelled* 

What  are  the  rights  then  of  the  parties  under  this  view  of  the 
case?  No  creditor  having  a  prior  lien  by  judgment,  mortgage,  or 
otherwise  over  others,  the  property  would  be  subject  to  be  pro- 
rated among  all.  We  cannot  see  how  Kemgood  Bros,  and  Wiesen- 
feld  &  Oo.  can  be  made  to'  account  for  the  excess  which  it  is  said 
they  received  in  the  settlement  of  their  former  claims,  nor  why  Stem- 
bach  should  be  excluded  altogether.  All  these  parties  have  claims 
against  Groeschel,  his  property  is  about  to  be  distributed  among 
creditors  by  his  consent,  no  one  of  whom  has  a  lien  thereon,  and  if 
he  does  not  object  to  these  parties  getting  a  share,  who  can? 
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It  18  contended  however  in  reference  to  Eemgood  Bros,  anl 
Wiesenfeld  &  Co.  y  that  under  the  law  of  assignments,  where  a  com<- 
positiou  takes  place,  if  the  debtor,  by  a  secret  agreement,  pays 
more  to  one  creditor  than  to  another,  the  transaction  is  fraudulent, 
and  the  amount  paid  by  the  debtor  may  be  recovered  back.  Pom. 
£q.  Jur.,  §  967.  This,  no  doubt,  is  good  law.  But  upon  whom  ia 
such  a  transaction  f  rauduleat?  and  for  whose  benefit  can  the  amount 
thus  fraudulently  paid  be  recovered  back?  It  is  fraudulent  upon  the 
other  creditors  entitled  under  the  assignment,  and  if  voidable 
it  is  voidable  by  them,  and  by  them  alone.  Because  they  are  the 
only  parties  injured  and  conseqnently  the  only  parties  having 
a  cause  of  action.  Pom.  Eq.  Jur.,  §  967,  supra;  1  Story  £q«^ 
§§  378,  381.  The  plcuntiffs  here  do  not  occupy  the  position  ojf 
a  creditor  at  the  time  of  the  original  assignment  Their  claima 
have  been  contracted  since,  and  we  find  no  authority  warrant^ 
ing  them  to  claim  in  a  proceeding  like  that  they  have  instii- 
tuted  here,  that  Eemgood  Bros,  and  Wiesenfeld  ft  Co.  should 
refund  the  alleged  excess.  Suppose  they  were  required  to're^ 
fund,  what  lien  would  the  plaintiffs  have  upon  the  money,  or 
what  right  would  the  court  have  in  the  Absence  of  such  lien  to  ap- 
propriate any  portion  to  the  plaintiffs?  If  there  is  any  party  before 
the  court  who  has  a  right  to  complain,  it  is  Stembach.  He  was  » 
creditor  at  the  time  of  the  assignment  and  was  eh  titled  to  know 
the  terms  of  the  composition.    But  he  makes  no  claim. 

Next  why  should  Sternbach  be  excluded  altogether?  It  is  said 
that  he  was  amply  secured  under  the  assignment,  being  a  preferred 
creditor,  yet  he  allowed  the  goods  to  be  restored  to  his  debtor,  and 
permitted  him  to  resume  and  continue  business  for  nearly  two 
years,  when  he  ought  to  have  interposed  and  demanded  payment  of 
his  claim.  This,  it  is  true,  was  enough  to  prevent  him  from  now  at>* 
tempting  to  set  up  the  assignment  and  claim  as  preferred  creditor 
thereunder  —  perhaps  so  if  even  he  could  find  and  identify  the  aa^ 
signed  property,  certainly  so  as  to  property  since  acquired  by  his 
debtor.  But  upon  what  principle  can  it  be  said  that  his  debt  should 
not  be  paid  out  of  subsequently  acquired'  property  until  all  othe^ 
debts  are  paid?  It  is  contended  by  the  plaintiffs,  and  by  Eenv- 
good  Bros,  and  Wiesenfeld  &  Co.,  under  the  principle  of  Ooodhuis 
V.  BamweU^  Bice  Ch.  240,  and  other  similar  cases,  he  should  be 
excluded.  .  What  is  thiis  principle  ?  In  the  case  of  Qoodhiie  vi 
BarniveU,  the  court  held  that  if  a  creditor  itands  by  and  suffers  thi» 
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personal  estate  to  be  Bqnandered,  he  will  not  afterward  be  permit- 
ted to  look  to  tike, ^eir  for  payment.  In  Ri^^^ircf^on  v.  InglMby,  13 
Bicb.  Eq.  59/an  execution  creditor  allowed  {lie  bidder  at  sheriff's 
sale  to  take  possession  of  the^property  without  payment  It  was 
held  that  the  execution  was  satisfied. 

The  principle  of  these  cases/ and  many  others  like  them,  is  that 
»ipafft}iJriILiiQt  be  pennitted  to  defeat  other  creditors  pu.ja.^ertfii^ 
fand  by  interposing  a  claim  oitherwise  provided  for,  and  which  he 
has  failed  to  secure  out  of  the  provided  fund,  on  account  of  his 
%^ligeti'6er  or  i)fld  i^Hlr.  The  doctrine  of  estoppel  to-  some  extent 
comes  in.  But  it  would  be  straiiling  this  principle  very  far  here-^ 
indeed,  much  too  far — to  bring  Stembach  within  it,  and  altogether 
exclude  his  claim.  That  he  surrendered  his  claim  as  aprefei^d 
creditor  under  the  assignment  was  an  act  of  kindness  to  Oroeschel, 
his  debtor.  Certainly  no  creditor  then  in  existencis  had  the  right 
^ob]eet.»  vHewaaiBJUffitigj^o  one  but  himself.  After  he  surren- 
dered, hisdaim  aa  a  preferred  claim  over  the  property  assigned  w^ 
gone,i-and  gone  forever;  and  how  therefore  can  he  be  charged  wit|i 
standing  by  and  dlowing  his.  debtor  to  GfqUander  this  property? 
«When  he  isnrrendered  he  then  bec&me  a  simple  creditor,  just  like 
theplaintiSs  and  Eemgood  Bros.,  and:  had  bo  higher  rights  than 
jthey,  ndr^^py  greater  ppwertthan  they,  to  stop  Groeschelin  his 
'.downward:  mercantile  career.  We  can  see  no  legal  rerspn  why 
JStembach  should  not  have  a  share  in  these  funds,  which  it  seems 
.^Iroeschel  has  consented  to  be  distributed  among  his  creditors  with- 
.oht  preference. 

It  being  conceded  that  there  are  no  other  creditors  of  Oroeschel 

'.except  those  before  the  court,,  aud  there  being  no  dispute  as  to  the 

.amounts  established  before  .the  jeferee,  it  wq[uld  be  incurring  costs 

cud  expenses  unnecessarily  to  require  these  debts  to  be  again  e9- 

ctablished.    :Wo  think  the  funds  in  hand,  after  paying  off  ^  expenses 

allowed,  should  be  distributed  by  the  clerk  of  the  court  for  Faij- 

iield  county  among  the  plaintiffs,  Eemgood  Bros.,  Wiesenf eld  & 

Co.,  and  Charles  Stembach,  pro  tcUay  according  to  the  amount  of 

the  ^claims  of  each.     And  to  this  end. 

It  is  tho  judgment  of  this  court  that  the  judgment  of  tlie  Circuit 
Oourt  be  modified  ito  herein  above«     Lot  the  case  be  remanded. 
:  .    c     .    .  Case  r$nianded. 

LV— 4       , 
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Unov  Natiokal  Bakk  y.  Bowaji. 

/ 
A  HalkMMl  bulk  maj  lawfollj  pnrduuM  *  dnfi  dnwn  in  its  Hww  hy  a  aailar 
of  goods  niMin  a  bujer,  with  abiU  of  lading  attached. 


AOTION  to  leooTer  goodB.    The  opinion  ftatss  the  OiM»    The 
phuntiff  had  judgment  below* 

W.  &  MatUriih,  for  appellanti. 
dark  d  JMbr,  oontra. 

MgIybb,  X  The  facts  of  this  oaae»  eofw  aa  neoeawry  ton  piroper 
nnderstanding  of  the  points  ndaed  by  this  appeal^  aie  snbstan- 
tially  as  follows:  The  defendants,  Lorick  &  Lowranoe^  meichantSy 
doing  business  in  Oolumbia,  ordered  from  Hord  Bros.  4b  Co.,  deal- 
ers in  grain  and  proyisions  in  Ohicago,  a  lot  of  bran  and  oats.  At 
the  time  of  the  shipment  of  these  articles  Hord  Bros,  ft  Go,  drew 
drafts  on  Lorick  &  Lowrance  for  the  price  thereof^  which  were 
either  discounted  or  sold  to  the  plaintiff,  upon  the  secority  of  the 
bills  of  lading  which  at  the  same  time  were  indorsed  by  Hord  Bros. 
&  Go.  and  deliyered  to  plaintiff.  These  drafts  were  sent  by  the 
plaintiff,  with  the  bills  of  lading  attached,  to  its  agent  in  Columbia^ 
the  Garolina  National  Bank,  to  be  presented  to  the  drawees  for  ac* 
ceptance,  and  when  so  presented  were  not  accepted.  When  the 
bran  and  oats  reached  Golumbia  they  were  seised  by  the  defendant, 
Bowan,  as  sheriff,  under  a  warrant  of  attchment  sued  out  by  the 
defendants,  Lorick  &  Lowrance,  on  a  claim  which  they  alleged  waa 
due  them  by  Hord  Bros.  &  Go.  growing  out  of  some  proTious  trans- 
actions. Tliereupon  this  action  was  brought  by  the  plaintiff  to  re- 
cover  possession  of  the  bran  and  oats. 

It  is  not  denied  that  the  indorsement  and  deliyery  of  the  bills  of 
lading  to  the  plaintiffs  passed  the  title  and  right  to  the  possession 
of  the  articles  mentioned  therein  to  the  plaintiff,  proyided  the  trans- 
action was  yalid  and  legal,  and  this  haying  been  done  prior  to  the 
seizure  under  the  warrant  of  attachment,  the  plaintiff  would  haye 
a  right  to  recoyer.    It  is  contended  howeyer  by  the  appellants  that 
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under  the  National  banking  law  of  the  United  States  the  plaintiff 
had  no  aathority  to  purchase  the  drafts  with  the  bills  of  lading  at- 
tached, and  that  therefore  the  transaction  was  uUra  tnres,  illegal, 
and  passed  no  titlQ  to  the  plaintiff.  Accordingly  the  Oircuit  judge 
was  requested  by  the  defendants  to  instruct  the  jury,  *^  that  it  was 
for  the  jury  to  decide  whether  plaintiff  purchased  or  discounted  the 
drafts,  and  that  if  they  came  to  the  conclusion  that  the  plaintiffs 
purchased  the  drafts  with  the  b91s  of  lading,  then  the  transaction 
was  uUra  vires,  and  the  plaintiff  could  not  recorer/'  To  the  refn* 
sal  of  this  request  defendants  duly  excepted,  and  by  their  exceptions, 
the  first  haying  been  abandoned,  practically  raise  two  .questions  of 
law:  1st  Whether  the  purchase  of  the  draft,  with  the  bills  of  lad* 
ing  attached,  by  the  plaintiff,  was  ultra  vires.  2d.  If  it  was,  does 
{hat  defeat  the  plaintiff's  right  to  recoTer? 

It  seems  to  us  that  as  to  the  first  question  there  can  be  no  doubt. 
These  papers,  though  called  drafts,  are  in  fact  bills  of  exchange,  as 
they  fin  any  definition  giren  of  that  species  of  instrument.  That 
leanied  commentator,  Mr.  Chitty,  commences  his  treatise  on  bills 
of  exchange  with  these  words:  ''A  bill  of  exchange  is  defined  by 
ICr.  Justice  Blackstovb  to  be  an  open  letter  of  request,  or  an  order 
from  one  person  to  another,  desiring  him  to  pay  on  his  account  a 
sum  of  money  therein  mentioned  to  a  third  person.''  These  papers 
certainly  are  open  letters  of  request  or  orders  from  Hord  Bros.  & 
Go.  to  Lorick  ft  Lowrance,  desiring  them  to  pay  on  their  account 
the  sums  of  money  therein  mentioned  to  a  third  person,  as  is  man- 
ifest from  their  form,  which  is  as  follows: 
''$270.66.  Ohioago,  Dec.  3,  1888. 

"At  sight,  N.  Y.  Exchange,  pay  to  the  order  of  Jno.  J.  P. 
Odell,  cashier,  two  hundred  and  seventy  66-100  dollars,  value  re- 
ceived, and  charge  to  account  of  Lorick  ft  Lowrance,  Oolumbia,  S. 
C.  HoRD  Baos.  ft  Co.". 

Now  as  a  National  bank  is  expressly  authorized  by  the  act  of  Con- 
gress to  buy  and  sell  exchange,  there  cannot  be  a  doi^t  that  the 
plaintiff  had  a  right  to  purchase  these  papers,  called  drafts,  as  they 
were  in  fact  bills  of  exchange,  and  hence  it  was  wholly  immaterial 
to  inquire  whether  the  plaintiff  bought  or  discounted  these  papers. 
Indeed,  it  seems  to  us  that  any  other  view  would,  to  some  extent  at 
least,  defeat  the  veiy  object  for  which  a  bank  is  established.  As 
we  understand  it,  one  of  the  main  purposes  of  these  institutions  is 
to  afford  the  means  of  moving  the  produce  of  the  oountiy  by  faoil- 
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itating  exchanges,  and  Buch  traDBactione  as  the  one  now  in  question 
4U?e  just  what  would  most  lilcely  efEect  these  ends.  We  think  there- 
fore that  the  plaintiff  bank,  in  buying  these  bills  of  exchange,  even 
if  it  did  buy  them,  was  not  only  not  going  beyond  the  authority 
Tested  in  it  by  the  act  of  Congress,  but  on  the  contrary,  was  simply 
dicing  one  of  the  things  for  which  it  was  constituted.  It  is  iapparent 
therefore  that  the  authorities  cited  by  the  counsel  for  appellants^ 
tending  to  show  that  a  National  bank  has  no  authority  under  the 
4U^t  of  Congress  to  buy  promissory  notes^  hare  no  application  to 
this  case,  and  need  not  therefore  be  considered.  'is 

Under  this  view,  the  second. question  raised  by  this  appeal  cannot 
4urise,  though  we  may  say  that  this  question  also  has  been  determined 
adversely  to  the  view  of  the  appellants  by  at  least  two  cases,  JfaL 
Bank  v.  MatihBws,  98  U.  S.  621,  and  Nat.  Bank  v.  Whittiey,  103  XL 
8.  99,  decided  by  the  Supreme  Court  of  the;United;  States,  the  .tri- 
bunal invested  with  jurisdiction  to  determine  finally  the  proper  coil- 
.atruction  of  an  act  of  Congress,  .1 

'  :  The  judgment  of  this  court  is  that  the  judgment  of  the  Circnifc 
Ctourt  b^  afiirmed; 

_^  •         Jwlgnunt  a^rtMd. 

« 

OaLTO  T.  QhARLOTTB,  OOLUMBIA  JUTD  AUGUiSTA  EAILBOAD  COM^ 

PAKT. 


*  > 
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Matter  and  tervant  — feOaw-MnanU — heamoHne  engineer  and  traek-repaireri, 

A  railway  locomotive  engineer  and  a  section-master  of  track -repairers  are  not 
fellow'Seryants  within  the  rule  as  to  master's  liability  for  injiuy  b/  one  ser- 
vant to  another.*  . 

ACTION  for  personal  injuries  by  negligence.  The  opinion  statea 
the  case.     The  defendant  had  judgment  below. 

«/.  Jf.  McMaeier,  for  appellant. 
J.  H,  BioUf  contra. 

•  I        * 

r 

McIvEB^  J.  ^The  plaintiff,  who  is  a  looomotire  engineer,  bringy 
this  action  to  recorer  damages  for  an  injury  sustained  while  senriujg 

•  See/Tt&nuif>v:  Mhneap(^,  etc,,  R.  Co,  (88  Minn.  811).  58  Am.  Bep.  85.  ; 


.Al'ML'^teRil^aSMi  2J 


>:■  ifAaaiU):  oa^aMk  tja  «iiMtte  iufitaiia'<cbidiw^: 


the  defendant  in  that  capacity.  It  seems  that  en  March  22,  1881, 
thtf  dief endaht  was  directed  to  talce  an  extra  frei^t  train  from  Go 
laiiibia  to  Charlotte,  which  liUn  was  to  be  rah  under  the  signals 
ot  a  passenger  traiii  whieli  pfr^cedM  hinu  On'  reaching  a  point 
between  Cbrnwall  and  Chester  plkiniiflPs  enjpne  was  thrown  from 
the  track,  whereby  he  received  the  injuries  complained  of.  li 
i^pean- that  one  Wboten^ai  section^master  and  supervisor  of  the 
toek-lajing  force,' had  taken  up  the  track  at  that  point  for  the 
purpose 'oJ  repairs,  and'that  this  was  the  cause  of  the  disaster. 
-  The  testimony  tended  to  show  that  Woot^n  disregarded  the  sig<* 
md  carried  by  the  preceding  pastenger  train,  which  indicated  that 
it  was  foHowed  by  another  train,  and  did  not  wait  for  the  passage 
df  tuch  train,  as  required  by  the rulesof  thie  company,  before  tak* 
itlg  up  the  track;  and  also  neglected  to  place  the  proper  signal  te 
warn  an  approaching  train  that  lEhe  track  was  not  in  condition  te 
be  used,  as  required  by  another  riil^  of  the  compainy. 
•  At  the  close  of  the  testimony,  the  defendant's  counsel  submitted 
i motion  for  a  nonsuit,  ''on  the  ground  tliait  the  defendant  wad* 
not  liable  for  the  injury,  for  it' Was  the'i^siitt  of  the  negligence  of 
A  fellow-servaiiit,  Vix,  that  the  pUiAtiff,  Cairo,  was  a  fellow-servant 
With  Wooten/  thd  section-niastbr:'^  Thci  tnotibn  was  granted, 
though  upon  what  ground  id  not  dUted  ih  the  order  granting  the 
motion,  but  as  there  was  certainly  some  evidence  of  the  negligence 
df  Wboten,  we  will  iMsume  that'  it  Wad -upofi  the  ground  that  the 
plaintSflF  and  Wooten  were  felIow^rvaAts,^and  that' therefore  the 
eomiiany  was  not-  liable,  as  thifi  seeiAs  to  be  assumed  in  the  argu- 
iient  *■  '  •  /.' 

So  the  only  question  for  us  to  determine,  is  whether  a  locomo* 
tire  engineer  and  a  seotion-master  are  fellowHservants  in  the  sense 
that  the  company  would  not  be  liable  to  one  for  the  negligence  of 
the  other.  The  question  as  to  who  firci  fellow-servants  in  this  sense 
has  given  rise  to  no  little  conflict  of  opinion,  and  the  decisions  else- 
where are  conflicting.  The  only  cases  in  this  State  where  this 
question  has  been  distinctly  considered  are  Ounter  v.  GramtevUh 
Manufacturing  Co.,  18  S.  C.  262 ;  S.  c,  44  Am.  Bep.  573,  followed 
by  Lasure  v.  ChranitmriOe  Manufadiuring  Co.,  18  S.  C.  275,  and 
vsoognized  in  Couch  v.  CharhtU,  Columbia  £  Augusta  R.  Co.,  %% 
8.  G.  557.  It  is  there  determined  that  in  order  to  ascertain 
whether  a  given  employee  is  the  representative  of  the  master,  or  a 
fellow-servant  with  other  employees,  ''  the  true  test  is  whether  the 
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peraon  in  qaestion  is  employed  to  do  any  of  t.h6  dnties  of  the  mas- 
ter; if  80^  then  he  cannot  be  regarded  as  a  feUow-serrant  or  oo- 
laborer  with  the  operatiyes^  but  is  the  representative  of  the  master,' 
and  any  negligence  on  his  part  in  the  performance  of  the  duty  of 
the  master  thus  delegated  to  him>  mast  be  regarded  as  the  negli- 
gence of  the  master/' 

So  that  the  practical  inquiry,  in  this  case  is,  whether  Wooten^ 
the  section-master^  was  the  representatiye  of  the  defendant.  Was 
he  employed  to  do  any  of  the  duties  of  the  comjMmyP  If  so,  then 
the  company  is  liable  to  the  plaintiff  for  any  injuries  he  may  hare 
sustained  by  reason  of  the  negligence  of  Wooten.  But  if  not,  then 
the  company  would  not  be  liable.  As  we  understand  it,  the  main 
duty  of  the  section-master  is  to  keep  the  track  in  order  so  as  to 
insure,  as  far  as  practicable,  the  safety  of  the  trains  continually 
passing  over  it.  Now  it  is  well  settled  that  it  is  the  duty  of  the 
master,  not  only  to  provide  his  servants,  in  the  first  instance,  with' 
suitable  and  safe  machinery  and  other  appliances  to  do  the  work 
for  which  they  are  employed,  but  also  to  keep  the  same  in  proper 
repair,  and  any  negligence  in  the  performance  of  such  duty, 
whether  done  by  the  master  in  person,  or  by  subordinate  agents 
selected  by  him  for  the  purpose,  would  render  the  master  liable  for 
any  injury  sustained  by  one  of  his  servants  by  reason  of  such  negli* 
gence. 

In  the  case  of  corporations  this  duty,  as  well  as  all  others,  must 
necessarily  be  committed  to  subordinate  agents,  and  the  fact  that 
these  subordinate  agents,  as  in  the  present  case,  are  subjected,  in 
the  performance  of  such  duty,  to  the  supervision  of  other  and 
higher  officers,  cannot  affect  the  question.  The  fact  that  the  sec- 
tion-master  is  under  the  supervision  of  the  road-master,  and  he  in 
turn  is  under  the  supervision  of  the  general  superintendent,  does 
not  alter  the  nature  of  the  duty  which  he  is  employed  to  do.  The 
question  is  as  to  the  nature  of  the  duty,  not  as  to  the  rank  or  grader 
of  the  person  employed  to  perform  it.  Is  it  a  duty  which  the  mas- 
ter owes  to  his  servants?  Under  the  well-settled  rulie  above  men- 
fioned,  we  think  that  nothing  can  be  clearer  than  that  it  is  the 
duty  of  a  railroad  company  to  provide  a  suitable  and  safe  track 
over  tfhich  its  locomotive  engineers  and  other  servants  of  that 
class  are  required  to  run  its  trains,  and  that  negligence  on  the  part 
of  those  to  whom  it  commits  such  duty  is  the  negligence  of  the 
company. 
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These  newa  are  folly  supported,  not  only  by  Ounter^s  case/ 
supra,  and  the  authorities  therein  dted,  bat  also  by  other  cases. 
In  Lewis  t.  Si,  Loui$  S  Iron  Mauniain  R.  Co.,  59  Mo.  495;  &  c^ 
31  Am.  Bepb  385,  it  was  held  that  the  company  was  liable  to  % 
brakenian  for  injories  sustained  by  reason  of  negligence  of  the 
sectioxi-maBter,  to  whom  was  committed  the  duty  of  keeping  the 
road-bed  in  proper  repair,  in  performing  that  dnty.  The  court 
hdd  that  they  were  not  fellow-serrants,  and  that  the  negligence  of 
-the  section-master  was  the  negligence  of  the  company.  The  court, 
after  laying  it  down  as  an  established  rule  that  it  is  the  dnty  of  a 
mil  road  company  to  keep  its  road-bed  in  proper  repair,  so  as  to 
insure,  as  far  as  practicable,  the  safety  of  those  who  may  use  it, 
whether  passengers  or  senrants,  and  after  saying  that  this  duty  was 
<sommitted  to  the  section  foreman  or  master,  used  this  language: 
*  It  is  true,  in  one  sense,  the  section  foreman,  whose  duty  it  was  to 
superintend  the  track  and  keep  it  clear  and  safe»  was  a  fellow-ser- 
Tant,  as  all  are,  to  a  certain  extent,  fellow-seryants,  who  are  engaged 
in  the  same  business  or  enterprise;  but  he  represented  the  company 
in  the  line  of  his  duty — ^he  was  the  comi>any  in  that  regard — and 
his  negligence  was  the  comjMUiy's  negligence,  in  a  matter  in  which 
it  owed  a  duty  and  obligation  to  its  senrants.'' 

In  Dams  y.  Cent.  Vt.  R.  Oo.,  65  Yt  84;  s.  c,  45  Am.  Bep.  590, 
it  was  held  that  where  a  fireman  was  killed  by  the  washing  out  of 
a  culvert,  caused  by  the  negligence  of  the  company's  bridge  builder 
in  constructing  and  of  the  road-master  in  repairing  the  culyert^ 
although  they  were  ordinarily  skillful  and  careful  in  their  seyeral 
employments,  the  comjMUiy  was  liable,  upon  the  ground  that 
it  was  the  datj  of  the  comjMUiy  to  proyide  and  maintain  a  safe 
road-bed,  and  the  negligence  of  the  subordinate  to  whom  this  duty 
was  committed  was  the  negligence  of  the  company.  This  is  the 
laugnage  used  by  the  court:  ''The  bridge  builder  and  road-master, 
while  inspecting  and  caring  for  the  defectively  constructed  culvert, 
were  performing  a  dul^,  which  as  between  the  intestate  and  de- 
fendant, it  was  the  dul^  of  the  defendant  to  perform.  Their  negli* 
genoe  therein  was  the  negligence  of  the  defendant" 

The  case  of  Moan  v.  Richmond  dk  AUeghany  R.  Oo.,  78  Va.  745; 
&  c,  49  Am.  Bep.  401,  was  very  much  like  the  one  now  under  con- 
sideration. It  was  there  held  that  a  section-master  and  train  hand 
or  brakeman  were  not  fellow-servants  in  the  sense  that  would 
exempt  the  company  from  liability  for  injuries  sustained  by  the 


^  SOUTfi  OARdf;iHA« 


MlBHi. 


DtflHii  ¥;X%llflcMe,  C6l>idi6ia  and  Augiuta  RidlrdAd'biVi^My: 

ttiin  hand  by  reason  of  the  negligence  of  tlie  section-niiiflfteh  'l^e 
eoart  said: ''  Where-a^odnj^nj  delegdle^  toi'an  agent  or' ^pldyei^ 
tbe  performance'  of  ctuties  which  the-  l§w  tiiakes  it  inciiiAbent  oil 
Mie  company  to  perforiii^  his'  aictfl  are  th^  acts  of  the  coofrpanlj^-^hl^ 
negligence  is  the  negligence  of  ..the  company^' — land  then* >§iit  oi^ 
lo  show  that  it  was  the  duty  of  a  ¥iftilr6ad  ooikirpany  to  provide  and^ 
ihaintain  a  suitable  and  safe  roadway  for  the  use  of  its  trainsi-  -See^ 
ii!6o  the  case  of  Oilmoire  v^  Northern  Puciflc  Ry.  Co.i  15  Ain.  A^ 
Eng.  Bailway  Oas.>  304^  wHere  Boii^ny  authorities  upon  the  subjecii' 
iKre  collected  in  a  note.    ■  "  '  *- 

'•  Under  the  vieW  whiiih'wohaTe  taken  of  this  case,  the  questicMip 
whether  the  rule  whieli  oxebdpiid  a  master  from  liability  lor  injuries 
tfostained  by  one  of^'hid  sei^ant^,  by  reaison  6f  th6  nc^gligence  of  & 
feUow-servanty  shoiild'be  abrogated,  which  was  sd  elaborately  argtieit 
hf  the  counsel  ioYttpp^Mhnty "does  not  arise,  and  has  not  therefor^ 
b^n  considered.    ^  •'  * 

'  The  judgment  of  this  court  fft  that  the  judgment  of  the  Circuit 
Court  be  roTers^i  and.that'tli^^sase  be  reou^nded  to  that  court  fop 
•  new  trial.  Judgment  rmm^ied.    - 


••  :  t    •■  . 


t>ARynif    T.    OqARLOSTE.   OoLUVBIA    AMD    AUGUSTA    RaILBOA^ 

I'  :  ■     ■      •  COMPAKY.-  ■     .  '.  :  ^ 

,  .     • .  .  ,    . . .    . 
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Wkeje^  trespasser  rides  oq  the  pilot  of  the  engine  of  a  railroajfl  oonstmetion' 
^tndn,  in  yiolation  of  tlie  rales  of  the  company  but  with  the  assent  of  the  ent^ 
■  gineer,  and  is  injured  in  consequence,  the  company  isflot  liablei     {See  nde, 
p.42i)    ■  ■  '.''    .     ■  •       . 

ACTION  for  death  of  plaintiffs'  intestate-  by  negligence.    Th& 
opinion  states  the  case.    The  plaintiff  had  judgment  below.  - 


,  /.  £r.  Bion,  for  appellant. 
W.  B.  Wikon,  contra. 

HcIvEK,  J.    On  June  27, 1884,  the  plaintifTs  intestate  wiuldlled' 
on  the  Chester  and  Lenoir  Narrow  Gauge  railroad  under  the  fot'^ 
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lowing  circumsfcanceSy  and  this  action  is  brought  by  the  plaintiff,  as 
his  administrator,  against  the  defendant  company,  lessees  t)f  said 
Tailroad,  to  recoTer  damages  occasioned  by  such  killing.  The  en- 
gineer in  charge  of  a  construction  train  uncoupled  his  engine  from 
the  train  to  which  it" was  attached  and  went  down  the  road  for  a 
supply  of  water,  the  deceased  going  with  him  on  the  engine.  Re- 
turning, Darwin  was  riding  on  the  pilot  of  the  engine,  and  when  it 
reached  the  cars  it  collided  with  them  and  Darwin  was  crushed 
between  the  engine  and  the  cars,  causing  his  immediate  death. 

There  was  some  testimony  tending  to  show  that  at  the  time  of  tlie 
collision  the  engine  was  running  faster  than  usual  when  coupling; 
and  a  railroad  engineer  who  was  examined  as  a  witness  testified  that 
the  speed  of  the  locomotive  at  the  time  of  the  collision  must  have 
been  at  least  four  miles  an  hour,  too  fast  for  approaching  a  train  of 
cars  for  coupling.  The  engine  was  in  good  order,  and  when  ex- 
amined, immediately  after  the  accident,  the  brakes  were  found  to 
be  wound  up  tight.  The  pilot  is  the  most  dangerous  place  for  one 
to  ride  on,  and  one  of  the  printed  rules  of  the  company,  put  in  the 
hands  of  every  engineer  on  the  road,  was  that  the  engineer  should 
not  allow  any  one,  except  the  firemen  or  road-master  to  ride  on  the 
engine  under  penalty  of  discharge.  There  was  no  positive  testi- 
mony that  the  engineer  knew  that  Darwin  w;as  on  the  engine  at  the 
time  of  the  accident,  though  two  colored  women  standing  on  the 
aide  of  the  track  opposite  the  point  where  the  collision  took  place 
testified  that  the  engineer  could  have  seen  him.  This  is  a  very 
brief  statement  of  the  testimony,  which  is  set  out  in  full  in  the 

record. 

* 

On  the  close  of  the  testimony  for  the  plaintiff,  the  defendant's 
oounsel  moved  for  a  nonsuit  upon  two  grounds.  1.  Because  ''  there 
was  no  sufficient  proof  of  any  negligence ''  on  the  part  of  the  com- 
pany. 2.  Because  '*  the  undisputed  proof  of  the  plaintiff  established 
beyond  a  reasonable  doubt  that  the  deceased  had  been  guilty  of 
gross  contributory  negligence.''  The  motion  was  refused,  and  the 
defendant  offering  no  testimony,  the  case  went  to  the  jury. 

The  defendant  amongst  other  things  requested  the  judge  to  charge 
'Hhat  if  the  jury  find  that  the  engineer  was  violating  the  rules  of 
the  defendant  in  allowing  the  deceased  to  ride  upon  the  pilot  of  the 
engine,  then  the  defendant  is  not  liable  for  the  killing."  This  re- 
quest was  refused,  ''because  there  was  a  neglect  of  duty  upon  the 
part  of  the  defendant  shown;  for  it  was  the  duty  of  the  company 
VoL.LV  — 5 
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to  employ  engineers  who  are  faithful  in  the  discharge  of  duty." 
The  next  request  was  ''  that  the  defendant  is  not  liable  for  the  re* 
suit  of  the  unauthorized  act  of  the  engineer,  done  against  its  rules, 
and  resulting  from  the  voluntary  act  of  the  one  killed.''  This  re* 
quest  was  also  refused,  for  the  same  reason  as  ihat  given  above. 

The  judge  was  next  requested  to  charge  ''that  even  if  the  jury 
ure  satisfied  that  in  this  case  the  defendant  is  responsible  for  the  acts 
of  the  engineer,  and  the  engineer  was  guilty  of  great  negligence  and 
want  of  care,  yet  the  plaintiff  cannot  recover  if  the  deceased  was 
also  guilty  of  contributory  negligence;  that  is  to  say,  that  he  did 
not  observe  proper  care  under  the  circumstances. "  To  this  request 
the  Circuit  judge  responded  as  follows:  ''  This,  gentlemen,  brings 
in  the  exception  under  which  this  case  comes  to  you,  arid  on  ac- 
count of  which  I  refused  the  nonsuit  asked.  If  the  defendant, 
by  its  agent,  knew  that  this  young  man  was  there  and  did  not  take 
proper  care  not  to  injure  him,  then  the  defendant  is  responsible  for 
the  resulf 

The  last  request  was  in  these  words:  ''  That  if  the  deceased  failed 
to  observe  proper  care  under  the  circumstances,  the  plaintiff  can- 
not recover/'  To  which  the  judge  responded  as  follows:  ''I  refuse 
this  for  the  same  reason  as  the  last  request  to  charge.  If  the  de- 
ceased was  in  a  place  of  danger,  and  the  agent  allowed  him  to 
remain  there  and  by  carelessness  ran  into  the  cars  and  killed  de- 
ceased, then  the  company  is  liable.  *  *  *  Suppose  you  come  to 
the  conclusion  that  the  engineer,  not  using  due  care  and  proper 
caution,  knowing  that  the  young  man  was  in  that  place  of  danger 
and  by  his  neglect  and  want  of  proper  caution  caused ,  the  death, 
then  the  company  is  liable.  It  was  the  duty  of  the  agent,  seeing 
him  in  that  place  of  danger,  to  warn  him  off;  and  seeing  he  did  not 
get  off,  to  use  such  care  and  caution  in  the  management  of  his  en< 
gine  so  as  not,  if  practicable,  to  injure  the  lad.  If  he  failed  so  to 
do,  the  company  is  liable.  In  the  Jones  case,  which  you  heard  read 
from  Otto,  the  point- is  this,  that  the  engineer  did  not  know,  as  the 
agent  did  in  this  case,  that  the  cars  were  on  the  track  in  the  tun- 
nel, forming  the  obstruction." 

The  jury  having  rendered  a  verdict  for  the  plaintiff,  defendant 
appeals,  alleging  error  in  refusing  the  motion  for  nonsuit  upon 
both  of  the  grounds  taken,  and  in  refusing  the  requests  to  charge 
as  above  stated. 

It  is  essential  to  bear  in  mind,  throughout  the  consideration  of 
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this  appeal,  that  this  is  not  the  case  of  a  passenger  or  even  of  an 
employee,  who  is  understood  to  assume  the  risks  incident  to  his  em- 
ployment, who  has  been  injured  on  defendant's  railroad;  but  it  is 
a  case  of  a  bald  trespasser  who  without  lawful  authority  intruded 
himself  upon  defendant's  engine,  and  was  there  injured.  It  must 
be  manifest  that  a  railroad  company'does  not  owe  the  same  duty  to 
a  trespasser  that  it  does  to  a  passenger  or  one  of  its  employees,  though 
we  do  not  go  to  the  extent  of  holding,  as  some  of  the  cases  {Dvff  v. 
AlUghany  R.  Co.,  91  Penn.  St  458;  s.  0.,  86  Am.  Kep.  674;  and 
Cauley  y.  PUisburgh,  etc.,  R,  Co.,  95  Penn.  St  898;  s.  c,  40  Am. 
Bep.  664)  seem  to  do,  that  a  railroad  company  owes  no  dnty  to  one 
who  trespasses  upon  its  tracks  or  unlawfully  intrudes  himself  upon 
its  engines  or  cars.  No  one  can  safely  disregard  the  ordinary 
instincts  of  humanity  and  shidd  himself  from  responsibility  for  an 
injury  done,  even  to  a  trespasser,  by  its  wanton  or  reckless  disregard 
of  such  instincts. 

So  far  as  we  are  informed,  there  is  no  case  in  this  State  which 
defines  the  measure  of  dnty  which  a  railroad  company  owes  to  one 
who  unlawfully  intrudes  upon  its  engines  or  cars.  The  nearest  ap- 
proach to  it  is  the  case  of  Carter  y.C.  £  O.  R.  Co.,  19  8.  G.  20, 
in  which  the  action  was  brought  to  recover  damages  for  an  injary 
sustained  by  a  trespasser  upon  the  track  of  the  defendant  company. 
In  that  case,  the  court,  in  speaking  of  one  of  the  requests  to  charge, 
used  this  language:  ''  So,  too,  although  the  second  part  of  the  re- 
quest may  have  been  good  technical  law,  to-wit,  '  that  if  .the  de- 
ceased was  upon  the  track  of  the  defendant  without  lawful  author- 
ity, and  using  it  for  his  own  convenience,  he  was  a  trespasser,  and 
the  company  were  under  no  obligation  to  take  precautions  against 
possible  injuries  to  trespassers,'  yet  this  principle  could  not  have 
shielded  the  defendant  from  such  injury  as  may  have  been  produced 
by  its  negligence,  if  any,  in  every  case  without  exception.  It  would, 
no  doubt,  require  a  much  stronger  case  to  make  out  negligence  as 
to  a  trespasser  than  is  required  in  ordinary* cases,  but  we  have 
found  no  case  which  goes  to  the  extent  of  declaring  that  a  tres- 
passer has  no  protection.''    Citing  2  Thomp.  Neg.  1162,  in  notes. 

Now  the  rule  as  laid  down  in  Ounter  v.  OraniteviUe  Man.  Co.,  15 
S.  C.  456,  in  reference  to  the  liability  of  a  master  for  an  injury  sus- 
tained by  one  of  his  servants  by  reason  of  the  negligence  of  a  fellow- 
servant,  is  that  the  master  is  not  liable  unless  he  has  been  guilty 
of  negligence  in  selecting  or  supervising  such  fellow-servant.    The 
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court  there  uses  this  language:  'MVhere  an  injury  has  happened 
to  a  servant  or  employee,  the  master's  liability  is  fixed  as  follows: 
*  *  *  If  it  results  from  defective  machinery  or  the  negligent 
act  of  a  co-servant  with  the  injured  party,  he  is  not  responsible  un«' 
less  the  proof  shall  go  further  and  show  that  the  master's  negli-^ 
gence  or  want  of  reasonable  care  in  purchasing  and  overlooking  his 
machinery,  or  in  employing  and  supervising  his  servants,  was  the 
cause  of  his  having  defective  machinery  in  use  and  negligent  ser- 
vants engaged."  Assuming,  in  this  case,  that  the  disaster  which 
resulted  in  Darwin's  losing  his  life  was  •caused  by  the  negligence  of 
the  engineer,  yet  if  Darwin  had  been  a  fellow-servant  of  the  engi*> 
neer  instead  of  a  trespasser,  under  the  rule  just  stated  the  plaintiflF 
iDould  not  recover  against  the  company  unless  the  proof  went  fur- 
ther and  showed  negligence  either  id  the  employment  or  the  super- 
vising  of  the  engineer. 

And  shall  the  company  be  held  to  owe  a  higher  duty  to  a  tres- 
passer than  it  does  to  one  of  its  servants?  Shall  it  be  held  respon* 
sible  in  damages  to  a  trespasser,  when  under  the  same  state  of 
facts  it  would  not  be  responsible  to  one  of  its  employees?  In  this 
case  there  is  not  the  slighest  evidence  that  the  company  had  been 
guilty  of  any  negligence  in  employing  the  engineer,  or  that  it  knew, 
or  had  any  reason  to  suspect,  that  he  was  negligent  in  the  discharge 
of  his  duties.  Nor  was  there  any  testimony  tending  to  show  that 
the  company  had  been  negligent  in  supervising  the  conduct  of  the 
engineer;  on  the  contrary,  the  testimony  shows  that  stringent 
orders,  under  a  heavy  penalty,  had  been  placed  in  the  hands  of  all 
engineers,  doubtless  designed  to  prevent  just  such  accidents  as  here 
occurred.  Of  course,  we  need  scarcely  add  that  this  rule  would 
not  apply  in  the  case  of  a  passenger  to  whom  the  company  owes  a 
much  higher  duty.  Even  therefore  if  it  be  assumed  that  there  was 
evidence  of  negligence  on  the  part  of  the  engineer,  we  do  not  see 
the  slightest  evidence  of  any  negligence  on  the  part  of  the  com- 
pany, and  hence  the  nonsuit  ought  to  have  been  granted  npon  this 
ground. 

The  second  ground  upon  which  the  nonsuit  was  claimed  cannot 
bo  sustained  under  the  case  of  Carter  v.  O.  dk  Q.  R.  Cfo^  supra. 
Contributory  negligence  is  a  matter  of  defense,  and  jiresents  a  ques- 
tion of  fact  to  be  solved  by  a  jury. 

The  first  and  second  requests  were,  as  we  have  already  shown  in 
discussing  the  question  of  nonsuit,  improperly  refused  in  this  case 


TBRM, 


APBIL  TBKM,  1886.  SI 

Diarwla  ▼,  Cluirlotte,  CdamUa  and  Aognate  Bailtoad  Compuij. 

where  the  question  is  as  to  the  liability  of  the  company  to  a  tres- 
passer. The  fact  that  the  engineer  was  negligent  in  this  purticu* 
lar  instance  was  no  evidence  that  he  was  habitually  so,  and  much 
less  was  it  any  evidence  that  the  company  knew  it,  or  that  it  had 
been  guilty  of  negligence  in  employing  him.  All  misconduct  must 
have  a  beginning,  and  so  far  as  the  testimony  shows,  this  was  the 
first  and  only  act  of  negligence  on  the  part  of  the  engineer.  Cer- 
tainly there  was  no  testimony  tending  to  show  that  the  company, 
at  the  time  the  engineer  was  employed,  or  afterward,  knew  or  had 
any  reason  to  suspect  that  he  was,  or  was  likely  to  be,  negligent  in 
the  discharge  of  his  duties.  While  therefore  the  reason  given  by 
the  Circuit  judge  for  refudng  these  requests  might  have  been  suffix 
cient  if  the  question  was  as  to  the  liability  of  the  company  for  an 
injury  sustained  by  a  passenger,  we  do  not  think  such  reason  suflS- 
cient  in  a  case  of  this  kind. 

The  other  requests  to  charge  which  were  refused  involve  the  law 
as  to  contributory  negligence.  The  rule  upon  this  subject  is  laid 
down  in  the  case  of  Ounter  v.  Oranileville  Mmi.  Co^  supra,  in  the 
following  language:  '' The  question  in  all  the  cases  seems  to  be, 
has  the  damage  or  injury  complained  of  been  occasioned  entirely 
by  the  negligence  or  improper  conduct  of  the  defendant,  or  not- 
withstanding such  improper  act  of  defendant,  would  the  injury 
have  been  avoided  but  for  the  negligence  or  want  of  ordinary  care 
of  the  plaintiff?  In  the  former  case,  the  plaintiff  is  entitled  to  re- 
cover. In  the  latter,  the  defendant  is  entitled  to  the  verdict, 
*  *  *  In  other  words,  the  courts  cannot  undertake  in  these 
cases  to  solve  the  problem  how  far  such  party  may  liave  contributed 
to  the  unfortunate  result  and  by  this  means  assess  the  damages  on 
each  pro  rata.  The  only  question  that  can  be  considered  is,  has 
the  defendant  entirely  caused  the  injury?  If  so,  he  is  resi^onsible. 
If  however  the  injury  could  have  been  avoided  by  reasonable  or 
proper  care  on  the  part  of  the  plaintiff,  then  the  defendant  is  held 
harmless.  * 

This  is  an  authoritative  statement  of  the  rule,  and  what  is  more, 
it  is  well  sustained  by  reason.  It  certainly  would  be  very  unjust 
to  allow  a  person  who  has  sustained  an  injury  by  the  negligence  of 
another  to  recover  damages  for  such  injury  when  it  is  made  to 
appear  that  be  himself  contributed  by  his  own  negligence  to  the 
cause  of  such  injury,  or  when  by  pro|)er  care  on  his  part  he  might 
have  avoided  it  altogether.    This  would,  in  effect,  be  giving  one 
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compensation  for  his  own  default,  and  would  amount  to  the  offer 
of  a  premium  for  negligence  or  want  of  proper  care  of  one's  own 
person. 

In  Railroad  Co.  v.  Jones,  95  IT.  SI  439,  the  plaintiff,  who  was 
employed  by  the  company  in  repairing  its  roadway,  while  being 
transported  from  his  place  of  work  by  a  train  to  which  was  attached 
a  box  car  for  the  hands  to  ride  in,  was  riding  on  the  pilot  of  the 
engine,  when  by  a  collision  with  other  cars  in  a  tunnel  which  had 
become  detached  from  another  train,  was  severely  injured,  and 
brought  his  action  for  damages.  The  defense  was  contributory 
negligence.  The  court  said:  ''One  who  by  his  negligence  has 
brought  an  injury  upon  himself  cannot  recoyer  damages  for  it. 
*  *  *  But  where  the  defendant  has  been  guilty  of  negligence 
also  in  the  same  connection,  the  result  depends  upon  the  facts. 
The  question  in  such  cases  is  (1)  whether  the  damage  was  occa- 
sioned entirely  by  the  negligence  or  improper  conduct  of  the  de- 
fendant; or  (2)  whether  the  plaintiff  himself  so  far  contributed  to 
the  misfortune  by  his  own  negligence  or  want  of  ordinary  care  and 
caution  that  but  for  such  negligence  or  want  of  care  and  caution 
on  his  part  the  misfortune  would  not  have  happened.  In  the 
former  case,  the  plaintiff  is  entitled  to  recover;  in  the  latter,  he  is 
not.*' 

This  case  is  identical  in  principle  with  the  one  now  under  con- 
sideration, for  it  will  be  found  upon  examination  that  the  points 
of  difference  pointed  out  by  the  Circuit  judge  and  the  counsel  for 
respondent  were  not  regarded  as  material  by  the  court  The  dis- 
tinction alluded  to  by  the  Circuit  judge,  that  there  the  engineer 
did  not  know,  as  the  engineer  did  in  this  case,  that  the  cars  were 
on  the  track  in  the  tunnel»  forming  the  obstruction,  does  not  very 
clearly  appear  in  the  case;  and  on  the  contrary,  the  court  uses  this 
language:  ''  The  facts  with  respect  to  the  cars  left  in  the  tunnel 
are  not  fully  disclosed  in  the  record.''  But  even  assuming  that  the 
engineer  did  nol  know  that  the  cars  were  in  the  tunnel,  this  fact 
could  only  bear  on  the  question  of  defendant's  negligence,  and  the 
court  said  expressly  that ''  for  the  purposes  of  this  case,  we  assume 
that  the  defendant  was  guilty  of  negligence." 

So  the  language  quoted  by  respondent's  counsel  that  **  the  plain- 
tiff was  on  the  pilot  at  the  time  of  the  accident  without  the  knowL 
edge  of  any  agent  of  the  defendant,"  while  it  is  found  in  the  opin- 
ion of  the  court,  is  in  that  portion  of  it  where  the  learned  justice  is 
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stating  the  testimony  adduced  by  the  defendant,  and  does  not  oc* 
ear  in  that  part  of  the  opinion  where  the  qaeetion  of  contribatory 
negligence  is  discaased.  On  the  codtrary  it  is  there  said:  ''Th^ 
knowledge,  assent  or  direction  of  the  company's  agents  as  to  what 
he  (alluding  to  the  plaintiff)  did  is  immaterial.''  Again  it  is  said: 
"  The  liability  of  the  company  was  conditioned  upon  the  exercise 
of  reasonable  and  proper  care  and  caution  on  his  (the  plaintifTs) 
part.  Without  the  latter  the  former  could  not  arise.  Uo  and 
another  who  rode  beside  him  were  the  only  persons  hurt  upon  the 
train.  All  those  in  the  box  car,  where  he  should  have  been,  were 
uninjured.  He  would  have  escaped  also  if  he  had  been  there.  His 
injury  was  due  t«>  his  own  recklessness  and  folly.  He  was  himself 
the  author  of  his  misfortune.  This  is  shown  with  as  near  an  ap- 
proach to  a  demonstration  as  any  thing  short  of  mathematics  will 
permit.  The  case  is  thus  clearly  brought  within  the  second  of  the 
predicates  of  mutual  negligence  we  have  laid  down."  Accordingly 
it  was  held  that  the  plaintiff  was  not  entitled  to  recover. 

The  case  practically  decides  that  where  one  voluntarily  places 
himself  in  a  position  on  a  railroad  train  known  to  be  dangerous,  he 
cannot  recover  damages  from  the  company  for  injuries  sustained  by 
a  collision  upon  the  ground  of  contributory  negligence,  even  though 
his  position  was  known  to  the  agents  of  the  company,  and  the  col- 
lision was  occasioned  by  defendant's  negligence.  This  decision 
therefore  fully  sustains  the  view  which  we  take  of  the  case  now  un* 
der  consideration.  Indeed  the  present  case  is  much  stronger  than 
the  one  just  cited.  Here  the  deceased  was  on  the  engine  without 
authority,  where  he  had  no  right  to  be,  and  voluntarily  placed  him- 
self in  a  position  which  the  evidence  shows  was  the  most  dangerous 
place  he  could  have  selected,  and  in  so  doing  was  clearly  guilty  of 
contributory  negligence.  The  unfortunate  result  was  due  to  his 
own  unlawful  and  reckless  act;  and  even  if  the  defendant  had  also 
been  guilty  of  negligence,  he  should  not  be  permitted  to  recover 
damages  for  an  injury  to  which  he  himself  contributed,  although 
the  engineer  may  have  known  that  he  was  in  such  a  dangerous  place 
and  did  not  warn  him  off. 

In  the  case  of  a  passenger  the  rule  would  be  different,  for  in  such 
case  it  is  the  duty  of  the  company,  through  its  conductor,  to  look 
after  the  comfort  and  safety  of  the  passengers,  and  if  one  of  them 
is  known  to  be  in  a  dangerous  position  on  the  tnun,  it  would  be  the 
duty  of  the  conductor  to  warn  him  of  his  danger;  and  if  he  failed 
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to  do  80,  it  might  be  regarded  as  equivalent  to  the  consent  of  the 
company,  through  its  agent,  to  carry  safely  such  passenger,  eyen  in 
sueli  dangerous  position.  But  to  a  trespasser  the  company  owes  no 
such  (luty^  The  company  is  not  bound  to  assume,  or  even  expect 
that  trespassers  will  intrude  themselves  into  dangerous  places  upon 
their  trains,  and  is  therefore  under  no  obligation  to  provide  for  their 
safety'  by  warning  them  of  the  danger  of  their  unlawful  and  reckless 
acts;  but  in  the  case  of  passengers,  whom  the  company  does  expect 
and  invite  to  travel  upon  their  trains,  they  are  under  obligation  to 
look  after  their  safety,  and  if  such  duty  is  neglected  by  their  agent 
a'ppointed  for  that  purpose,  they  would  be  liable  for  the  damages 
resulting  from  such  neglect. 

In  Flower  v.  Penti.  R.  Co.,  69  Penn.  St.  210;  &  c,  8  Am.  Bep.  251, 
an  engine,  tender  and  one  car  ran  from  the  station  where  the  train 
had  stopped  down  to  a  water  tank,  in  charge  of  the  fireman,  who 
asked  a  boy  about  ten  years  old  standing  there,  to  put  in  the  hose 
and  turn  on  the  water.  While  the  boy  was  climbing  up  the  tender 
to  comply  with  the  request,  some  detached  cars,  belonging  to  the 
train y  came  down  with  ordinary  force  and  struck  the  car  next  to  the 
tender,  whereby  the  boy  was  thrown  down  and  crushed  to  death,  and 
the  court  held  that  the  company  was  not  liable.  In  the  opinion  it 
is  said;  ''  The  true  point  of  this  case  is,  that  in  climbing  the  side 
of  the  tender  or  engine,  at  the  request  of  the  fireman,  to  perfonn 
the  fireman's  duty,  the  son  of  the  plaintiff  did  not  come  within  the 
protection  of  the  company.  To  recover  the  company  must  have 
come  under  a  duty  to  him,  which  made  his  protection  necessary. 
•^  *  *  Here  the  boy  was  voluntarily  where  he  had  no  right  to  be, 
and  where  he  had  no  right  to  claim  protection.  *  *  *  The  only 
apology  for  his  presence  there  is  the  unauthorized  request  of  one  who 
could  not  delegate  his  duty,  and  had  no  excuse  for  visiting  his  prin^ 
cipul  with  his  own  thoughtless  and  foolish  act." 

Ttt  Eaton  v.  Del,  L.  £  W.  i?.  Co.,  67  X.  Y.  382,  reported  also  in 
15  Am.  Eep.  513,  plaintiff  was  invited  by  the  conductor  of  de* 
feudant's  coal  train  to  ride  on  the  train,  which  was  never  used  to 
transport  passengers,  and  on  the  contrary,  by  the  jirintcd  regula- 
tions of  the  company,  of  which  however  the  plaintiff  had  no 
notice,  passengers  were  forbidden  to  ride  on  coal  trains.  While  on 
the  train  the  plaintiff  was  injured  through  the  negligence  of  the 
employees  of  the  company;  held,  that  the  company  was  nob  liable, 
'i'lie  court  said  that  the  unauthorized  act  of  the  conductor  iti  invit- 
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lag  the  plaintiff  to  ride  on  the  train  oould  not  be  attributed  to  the 
oompaay  so  as  to  create  the  relation  of  carrier  and  passenger,  and 
thereby  impose  upon  the  company  the  duty  of  care  in  the  trans- 
portation of  the  plaintiff;  that  he  could  only  be  lawfully  on  the 
train  by  an.  authorized  act  of  the  conductor.  '^  It  is  not  necessary 
to  consider  whether  he  was  a  trespasser.  It  is  enough  to  hold  that 
a  daty  to  be  careful  toward  him  oould  only  spring  up  on  the  part 
of  the  defendant  by  an  act  on  the  conductor's  part,  coming  within 
Hhe  scope  of  his  authority." 

In  Everhart  v!  Terre  Haute  £  Ind.  R.  Oo.,  78  Ind.  292;  s.  c,  4^ 
Am.  Bep.  567,  the  plaintiff,  who  was  not  in  the  employ  of  the 
oompany,  at  the  request  of  one  of  its  employees,  got  on  a  slowly 
moving  car  and  applied  the  brakes.  While  so  occupied  he  was 
injured  by  a  collision  with  other  cars,  caused  by  the  negligence  of 
other  employees,  and  it  was  held  that  he  had  no  remedy  against 
the  company.  The  court  said  that  he  was  not  ''  in  any  better  con- 
dition, legally,  than  if  he  had  been  a  mere  intermeddler,  under- 
taking to  perform  the  service  without  request  or  direction  from 
any  one,  because,  as  we  have  seen,  he  was  not  requested  or  directed 
to  get  upon  the  car  and  apply  the  brake  by  any  one  having  power 
from  the  defendant  to  authorize  him  to  do  so.  The  defendants 
owed  him  no  duty,  either  as  an  employee,  passenger  or  traveller 
upon  a  highway  crossed  by  the  railroad." 

In  New  Orleane,  Jackson,  etc,  R.  Co.  v.  Harrison,  48  Miss.  112; 
8.  c,  12  Am.  Bep.  356,  the  conductor  of  a  train  ordered  a  boy,  fif- 
teen years  of  age,  not  in  the  service  of  the  company,  to  uncouple 
the  cars,  notoriously  a  dangerous  duty,  especially  to  an  inexperienced 
person,  and  he  was  injured  by  the  negligence  of  the  defendant's 
servants.  Held,  that  he  could  not  recover  from  the  company,  the 
court  saying,  amongst  other  things:  ''If  uncoupling  the  cars  was 
voluntary  by  Harrison,  it  was  an  act  of  most  extraordinary  rashness 
and  foUy,  and  one  which  contributed  directly  to  the  injury.  It  is 
not  the  degree  of  his  carelessness  however  which  exonerates  the 
Qompany,  but  the  question  to  be  determined  is  whether  his  negli- 
gence contributed  to  the  injury  of  which  he  complains.  It  is 
enough  to  defeat  him  if  the  injury  might  have  been  avoided  by  his 
exercise  of  ordinary  eare,  and  this  rule  is  based  upon  grounds  of 
public  policy,  which  require,  in  the  interest  of  the  whole  com- 
munity, that  every  one  shall  take  such  care  of  himself  as  can  rea- 
sonably be  expected  of  him." 
Vol.  LV  — 6 
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From  these  cases  it  will  be  seen  that  the  fact  that  it  was  known 
to  the  conductor  or  other  officer  in  charge  of  a  train  that  the  peraoa 
injured  had,  by  his  own  recklessness,  placed  himself  in  a  dangerous 
position,  does  not  affect  the  question  and  that  such  fact  cannot 
have  the  effect  of  oyercoming  the  defense  of  contributory  negli- 
gence* It  is  true  that  there  are  cases,  many  of  which  were  cited 
by  respondent's  counsel,  tending  to  establish  an  exception  to  the 
general  rule  as  to  contributory  negligence,  to  the  effect  that  the 
plaintiff  may  recover,  notwithstanding  his  own  negligence  exposed 
him  to  the  risk  of  injury,  if  the  defendant,  after  becoming  aware  of 
the  plaintiff's  danger,  could  by  the  exercise  of  ordinary  care  and 
diligence  hare  avoided  injuring  him;  but  no  such  exception  ha9 
been  recognized  by  the  courts  of  this  State,  by  the  Supreme  Ooorfe 
•f  the  United  States,  or  by  many  of  the  States.  In  Ghsnter^s  case, 
cited  above,  the  defendant  must  have  been  aware  of  the  danger  to 
which  the  plaintiff  was  exposed  in  operating  the  loom  in  the  con- 
dition in  which  it  was,  and  yet  it  was  laid  down,  without  qualifica- 
tion or  exception,  that  if  the  negligence  of  the  plaintiff  contributed 
to  the  injury,  she  could  not  recover,  notwithstanding  the  negli- 
gence of  the  defendant. 

It  seems  to  us  that  the  correct  rule  is  laid  down  in  Pennsylvania 
Co.  V.  Sinclair,  6%  Ind.  301;  s.  c,  30  Am.  Bep.  185,  where  the 
eases  pro  and  con  are  collected  in  a  note — that  contributory  negli- 
gence ceases  to  be  a  defense  only  where  the  injury  complained  of  is 
shown  to  have  been  done  willfully  or  purposely;  or  we  would  add, 
where  it  was  the  result  of  such  gross  negligence  as  would  implj 
wantonness  or  recklessness. 

We  think  therefore  that  the  Oirouit  judge  erred  in  refusing  to 
charge  the  two  last  requests  of  defendant,  and  that  the  mere  fact 
that  the  engineer  knew  that  the  deceased  was  in  a  place  of  danger 
and  did  not  warn  him  off*,  would  not  make  the  company  liable,  if 
the  deceased,  by  his  own  negligence,  recklessness  or  want  of  care 
contributed  to  the  injury  which  he  sustained. 

The  judgment  of  this  court  is  that  the  judgment  of  the  Oirouit 
Court  be  reversed,  and  that  the  case  be  remanded  to  that  court  for 
a  new  triaL 

SiKPSOK,  0.  J.,' and  MoGtowAK,  J.,  concurred  in  the  result. 

Judgment  reversed. 

NoTB  BT  THB  Bbpobtbr.— The  Same  wis  held  where  a  man  gave  the  fire- 
man half  a  doUartolet  him  ride  on  thepilol.  Backer  v.  Mo,  Pacific  Bff,  Oo,,  6t 
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Tez.  499.  In  Webtter  ▼.  Borne,  etc.,  B.  Ca.,  40  Hon,  161,  the  action  was 
broaght  to  leoorer  damages  for-  pencoal  injariea  BUBtained  while  riding  in  a 
baggage  car  in  one  of  the  defendant's  trsins.  The  plaintiff  left  the  passenger 
car  and  went  into  tlie  baggage  car  to  smiAe»  sitting  on  a  tmnlL,  and  finding 
there  the  baggageman  and  another  passenger.  Wliile  he  was  there  the  con- 
ductor caxne  in  and  had  a  oonvezsation  with  him  as  to  the  train  heing  late.* 
Tie  train  ran  into  a  freight  car,  which  had  been  blown  from  a  side  track  upon 
the  main  track,  and  the  plidntiif  was  injured.  The  sleeping  car  of  the  train 
went  through  the  passenger  car,  killing  eight  jiersons  and  injuring  others^ 
AU,  tliat  the  queMon  as  to  whether  the  plaintiff  was  guilty  of  contributory 
negligence  in  going  Into  the  baggage  car  was  properly  left  to  the  jury.  The 
court  said:  **  The  question  whether  the  plaintiff  was  guilty  of  contributory 
negligence  Is  one  of  more  difficulty.  The  statute  proYides  that  '  in  case  any 
paasenger  on  any  raihoad  shall  be  injured  while  on  the  platform  of  a  car,  or 
on  a  baggage,  wood  or  'freight  car,^in  violation  of  the  printed  regulations  of 
the  company,  posted  up  at  the  time  in  a  conspicuous  place  inside  of  its  pas^ 
senger  cars  then  in  the  train,  such  company  shall  not  be  liable  for  the  injury, 
provided  said  company  at  the  time  furnished  room  inside  its  passenger  cars 
sufficient  for  the  proper  accommodation  of  the  passengers.'  Laws  of  1850,  ch. 
140,  g  46.  It  does  not  appear  that  any  printed  regulations  of  the  company 
were  posted  in  its  cars,  and  consequently  the  plaintiff  cannot  be  said  to  have 
violated  any  of  the  regulations  of  tbie  company  in  going  into  the  baggage  car. 
Ordinarily  the  baggage  car  is  a  place  of  greater  danger  than  the  passenger 
coach,  but  on  this  occasion  it  turned  out  otherwise,  for  the  first  sleeping  car 
smashed  entirely  through  the  passenger  coach,  breaking  it  in  two,  and  killing 
a  numlwr  of  the  passengers.  Undoubtedly  a  passenger  who  voluntarily  rides 
in  a  baggage  car,  or  other  known  place  of  danger,  in  violation  of  the  known 
rules  of  the  company,  when  there  is  room  in  the  passenger  coaches  provided 
for  his  accommodation,  and  is  injured  in  consequence  of  such  violation,  can- 
not recover  damages  therefor.  2  Wood's  Railway  Law,  g  804,  and  authorities 
there  cited.  But  in  this  case  there  were  no  rules'of  the  company  prohibiting 
passengers  from  riding  in  the  baggage  car;  on  the  contrary,  they  appear  to 
have  been  permitted  to  so  ride  by  the  agents  of  the  company  in  charge  of  the 
train.  Another  passenger  was  riding  in  the  baggage  car  at  the  time  the  plain- 
tiff entered.  The  baggageman  was  there,  and  shortly  after  the  conductor  en- 
tered. The  conductor  conversed  with  the  plaintiff,  but  does  not  appear  to 
have  warned  him  against  riding  in  that  car.  *  *  *  In  OarroU  v.  Ifeto  York 
and  yew  Hawn  BaUroad  Co.,  1  Duer,  571,  it  was  held  that  a  passenger  injured 
by  two  trains  of  cars,  running  in  opposite  directions,  coming  in  collision,  is  en- 
titled to  recover,  although  at  the  time  of  the  collision  he  was  in  an  apartment 
of  the  baggage  car,  notwithstanding  the  fact  that  he  knew  the  position  to  be 
much  more  dangerous  in  the  event  of  a  collision  than  a  seat  in  the  passenger 
car,  and  that  too  though  the  result  may  have  demonstrated  that  he  could  not 
have  been  injured  if  he  had  been  in  a  passenger  car.  This  case  is  very  much 
ia  point,  and  so  far  as  we  have  been  able  to  discover,  it  has  not  been  criticised 
or  overruled,  but  is  recognized  as  correct  in  the  case  of  Eaton  v.  Delaware, 
Lnrkmeanna  and  Western  B.  B.  Co.,  57  N.  T.  896;  a.  c.  15  Am.  Rep.  61  >^ 
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and  hj  Wood  in  his  noent  woriL  on  Railwnj  Law  in  Motion  804»  Mtpra. 
In  IfoUm  T.  BrooU^  OUg  and  NewUmn  BaUroad  Co^  87  N.  Y.  (tt;  a.  c.» 
41  Am.  Rep.  846,  it  la  stated,  in  the  opinion  of  the  oourt,  that  'it  is 
settled  that  independent  of  the  mandate  of  the  statute  *  *  *  it  is  not, 
even  in  the  cas0  of  steam  can,  negligence  per  §e  for  a  passenger  to  stand 
on  the  front  platform  of  a  moTing  car.*  In  Werle  ▼.  Long  Idand  BmU 
roadOa.,9S^.  Y.  650,  it  was  held  that  'the  fact  that  apassenger,  failing  to 
find  a  seat,  and  haying  none  pointed  out  to  him  hj  any  employee  of  the  com- 
pany, takes  a  position  on  the  platform  of  the  ear  where  other  paseengers  are 
riding,  and  wltliout  objection  from  any  employee,  and  is  thrown  from  the  car 
by  a  sndden  larch  giTon  it  by  the  great  and  increased  speed  with  which  the 
train  is  run  when  turning  a  eunre,  does  not,  as  matter  of  law,  establish  con- 
tributory negligence.'  In  Ooodrieh  v,  PenmiflvatUa  and  New  York  Cemal  and 
BaUroad  Co.,  29  Hun,  90,  we  were  called  upon  to  determine,  in  some  respects, 
a  ^milsr  question  to  the  one  now  under  consideration.  We  then  reached  the 
conclusion  that  under  the  circumstances  of  that  case  the  question  of  contribu- 
tory negligence  was  one  for  the  jury.  In  that  case  we  regarded  the  evidence 
tending  to  establish  contributory  negligence  eyen  stronger  than  the  evidence 
presented  in  this  case.  Whilst  the  conclusion  in  that  case  was  reached  with 
some  hesitancy,  we  are  still  inclined  to  the  opinion  that  it  should  be  followed 
in  this  case,  and  that  the  qaestion  of  oontributoiy  a^ligenoe  wasona  pioperiy 
submitted  to  the  Juiy.*^ 


WAiarsBs  T.  Krar. 

(0  8.0.  S28.) 

AoMf  rfUmUoHone^-papment  bp  Joint  didior. 

Pliyment  by  oAe  Joint  debtor  cannot  avoid  the  effect  of  the  statute  of  llmltik 

tions  as  to  another.    {See  note,  p,  53.) 

ACTION  on  a  promissory  note.    The  opinion  sfcates  the  facts. 
The  plaintiff  had  judgment  below. 

LeRoy  F.  Youmans,  for  appellants. 
Clark  dt  IfuUer,  contra. 

McIvER,  J.  On  Maj  29,  1872,  P.  W.  Kraft,  Anna  0.  Erafi, 
and  E.  F.  Hei,  executed  their  joint  and  several  promissory  note, 
whereby  they  promised  to  pay  to  the  plaintiff  or  bearer  thirty  duya 
after  the  date  thereof  $500  with  interest  at  two  percent  i)er month 
if  not  paid  at  maturity.     The  interest  was  regularly  ptiid  endx  year 
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by  P*  W.  Kraft,  the  principal  debtor,  the  other  two  parties  being 
his  sureties,  the  last  two  payments  of  interest  being  dated,  one  on 
Jnne  1,  1877,  and  the  other  on  June  1,  1878,  the  latter  being  ac- 
knowledged to  be  for  interest  to  January  1,  1879,  on  which  day 
there  was  another  payment  by  P.  W.  Eraf  t  on  account  of  the  prin- 
cipal. The  action  was  commenced  on  the  note  on  February  21, 1880, 
and  in  the  complaint  the  seyeral  payments  indorsed  on  the  note 
were  set  out,  and  judgment  was  demanded  for  the  balance  after 
deducting  said  payments,  together  with  the  interest  on  such  balance. 
Pending  the  action  the  said  E.  F.  Hei  died  testate,  and  the  same 
has  been  regularly  continued  against  his  executors. 

The  defense  relied  upon  by  the  sureties  was  the  statute  of  limi- 
tations, and  the  only  question  raised  by  the  appeal  is  whether  the 
payments  made  by  the  principal  debtor,  before  the  statutory  period 
as  to  the  note  had  expired,  would  take  the  case  out  of  the  statute 
as  to  the  sureties.  There  is  no  doubt  that  at  one  time  the  courts  of 
this  State  held  that  a  payment  made  by  one  of  scTeral  joint  makers 
of  a  note,  whether  before  or  after  the  statutory  period  had  expired, 
would  take  the  case  out  of  the  statute  as  to  others.  Beiiz  y.  FuU 
fer,  1  McOord,  541,  following  the  famous  case  of  Whitcomb  t. 
WhUing,  Doug.  629;  1  Sm.  Lead.  Oas.  318.  Subsequently  how- 
ever this  doctrine  was  modified,  so  that  while  payment  made  by  one 
of  seyeral  joint  contractors  before  the  statutory  period  had  run  out 
might  haye  the  effect  of  taking  the  case  out  of  the  statute  as  to  the 
others,  yet  that  a  payment,  made  after  the  expiration  of  the  statu- 
toiy  period  would  haye  no  such  eflTect  Sle$l$  y.  Jennings^  1  Mo- 
MuH,  297;  Chudy  y.  OiUam,  6  Bich.  29;  Smith  y.  Caldwell,  15 
Bich.  365. 

Again  it  is  manifest  that  in  the  earlier  decisions  the  statute  of 
limitations  was,  in  disregard  of  the  terms  of  the  statute,  regarded 
as  raising  a  presumption  of  payment,  and  therefore  any  thing  that 
went  to  rebut  such  a  presumption  was  regarded  as  sufficient  to  take 
a  case  out  of  the  statute.     Aiken  y.  Benton,  2  Brey.  330;  Pearce  y. 

■ 

Zimmerman,  Harp.  305;  B&iiz  y.  Fuller,  supra^  and  other  cases  of 
that  class.  But  the  later  decisions,  giying  effect  to  the  express 
language  of  the  statute,  which  declared  that  the  action  shall  be 
commenced  within  the  time  limited,  '*  and  not  after,"  treat  the 
statute  as  an  absolute  bar  to  the  recoyery  of  the  debt,  unaffected 
by  any  presumption  that  the  debt  was  actually  paid.  Reigne  y. 
D&ipories,  Dudley,  118;  Smith  y.  Caldwell,  iupra.     From  this  it 
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logically  followed  that  when  the  statutory  period  from  the  maturity 
of  a  note  has  run  out  before  any  action  is  commenced  upon  it,  and 
reliance  is  placed  upon  a  subsequent  promise,  whether  express  or 
implied,  the  action  must  be  upon  such  promise,  whether  it  is  made 
before  or  after  the  expiration  of  the  statutory  period,  and  not  upon 
the  note. 

As  is  said  by  O'Nball,  J.,  in  lUigne  v.  DesparteSf  at  page  124: 
**  The  statute  directs  that  the  action  of  debt  on  simple  contract  and 
assumpsit  shall  be  brought  within  four  years  next  after  the  cause  of 
said  action  or  suit,  and  not  after;  the  words  of  the  statute  are  of 
plain  and  obvious  meaning,  and  to  give  it  effect  only  two  questions 
need  be  asked:  When  did  the  cause  of  action  accrue?  Is  the  suit 
brought  within  four  years  from  the  accrual  of  the  cause  of  action? 

*  *  *  If  more  than  four  years  intervenes  between  the  time  at 
which  the  party  by  his*  contract  had  the  right  to  demand  the  pay- 
ment and  institution  of  the  suit,  the  bar  of  the  statute  is  complete 
and  effectual,  and  the  cause  of  action  is  gone.  But  the  old  debt,  as 
a  past  consideration,  will  support  a  new  promise,  for  notwithstand- 
ing it  cannot  be  legally  enforced  as  a  cause  of  action,  yet  if  it  has 
not  been  paid,  the  party  who  contracted  it  is  in  honesty  *  •  * 
bound  to  pay  it  This  obligation  of  honesty  and  morality  is  a  good 
consideration,  and  the  new  promise  founded  upon  it  will  be  enforced; 
but  it  is  a  new  cause  of  action,  not  as  the  revival  of  the  old  one, 
for  if  not  regarded  as  a  new  cause  of  action,  the  words  of  the  stat- 
ute would  prevent  it  from  enabling  the  party  to  recover.  Begard 
it  as  a  new  contract,  a  new  cause  of  action,  and  the  case  is  not 
affected  by  either  the  intent  or  the  words  of  the  statute.*'  He  then 
goes  on  to  show  that  a  contrary  impression  had  grown  up,  from 
the  fact  that  under  the  old  form  of  pleading  in  assumpsit,  a  new 
promise  could  be  treated  as  the  real  cause  of  action  under  the  gen- 
eral counts  in  the  declaration,  and  from  **  many  loose  expressiona 

*  * .  *  to  be  found  in  the  opinions  of  some  of  the  most  learned 
judges.'' 

So  in  Smiik  v.  CdUweU,  suproy  Wardlaw,  J.,  in  laying  down 
certain  propositions  which  are  held  to  be  settled,  uses  this  lan- 
guage: '^1.  That  the  statute  of  limitations  does  not  operate  by 
raising  a  presumption  ot  payment,  but  by  creating  a  le^  bar  ta 
the  action.  *  *  *  2.  That  where  the  statutory  period,  count- 
ing from  the  original  accrual  of  the  cause  of  action,  expired  before 
commencement  of  the  suit,  a  promise  shown  for  the  purpose  of 
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opposing  the  plea  of  the  statute,  is  itself  the  true  cause  of  action ; 
«nd  this,  whether  such  promise  was  made  before  or  after  the  expi- 
ration of  the  period  just  mentioned.  If  before,  the  legal  liability 
was  its  consideration;  if  after,  the  moral  obligation.  This  propo- 
sition, under  the  general  form  of  pleading  which  is  allowed,  is,  in 
practice,  unimportant,  where  the  declaration  is  in  assumpsit  upon 
an  executed  consideration;  but  it  is  material  in  the  declaration  of 
the  rights  of  parties  whererer  the  new  promise,  and  that  alone, 
stands  unaffected  by  the  statute;  and  from  this  proposition  it  fol- 
lows that  payment,  admission,  and  the  like  are  but  eyidence  of  a 
promise  to  pay;  and  that  whateyer  is  said  to  reyiTe  a  debt  must 
operate  through  a  promise  expressed  or  implied." 

It  will  be  observed  that  these  principles,  announced  by  these  two 
distinguished  judges  in  the  cases  last  cited,  are  deduced  from  the 
terms  of  the  former  statute  of  limitations,  which'required  actions  to 
be  commenced  within  the  time  limited,  and  not  after;  but  we  think 
that  the  language  of  the  present  statute —  "ciril  actions  can  only 
be  commenced  within  the  periods  prescribed  in  this  title'' — is 
equally  imperatire,  and  requires  the  same  construction.  It  follows 
therefore  that  this  action,  not  having  been  commenced  within  six 
years  from  the  maturity  of  the  note,  cannot  be  maintained  on  the 
note,  and  the  only  question,  assuming  the  action  to  be  upon  the 
subsequent  promise  implied  by  the  payments,  about  which  no  ques- 
tion seems  to  have  been  raised,  is  as  to  whether  the  appellants  are 
bound  by  such  promise. 

If  this  question  be  considered  apart  from  authority,  we  do  not 
me  how  there  could  be  a  doubt  about  it  If  it  be  true,  as  we  hare 
shown  it  to  be,  that  the  legal  liability  of  all  the  parties  on  the  note 
is  forever  discharged  by  reason  of  the  failure  of  the  plaintiff  to 
bring  her  action  within  six  years  from  the  maturity  of  the  note, 
and  that  the  plaintiff's  only  cause  of  action  is  the  subsequent  prom- 
ise implied  by  the  partial  payments  made  by  the  principal  debtor, 
P.  W.  Kraft,  and  credited  on  the  note,  then  nothing  would  seem 
to  be  clearer  than  that  no  one  is  bound  by  such  promise  except  the 
person  who  made  it.  If  the  subsequent  promise,  as  we  have  seen, 
constitutes  a  new  contract  and  a  new  cause  of  action,  then  certainly 
no  one  can.be  held  liable  to  the  performance  of  such  new  contract, 
except  him  who  made  it. 

This  is,  and  must  necessarily  be,  conceded,  but  it  is  said  that  the 
act  of  one  of  several  joint  debtors,  especially  the  act  of  making  a 
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payment  on  tho  note  upon  which  ihej  are  all  liable,  ia  the  act  ot 
all,  as  it  innres  to  the  benefit  of  all,  and  that  tho  relation  of  agency 
exists  between  them,  arising  from  community  of  interest.  We  are 
however  unable  to  discover  any  just  foundation  in  the  nature  of 
things  for  such  an  idea.  Their  community  of  interest  is  confined 
to  the  payment  of  the  debt,  and  cannot  be  extended  beyond  that. 
There  is  certainly  no  reason  why  a  payment  by  one  of  several  joint 
contractors,  which  inures  to  the  benefit  of  all,  should  carry  with  it 
the  idea  that  the  one  who  makes  the  payment  has  the  authority  to 
make  a  new  contract  for  all.  An  agency  to  pay;  implied  from  the 
common  obligation,  does  not  necessarily,  or  even  naturally,  involve 
the  idea  of  an  agency  to  make  a  new  promise  whereby  the  common 
obligation  is  continued  for  a  longer  period  than  that  fixed  by  the 
original  contract,  in  which  all  the  parties  joined.  For  that  would 
practically  amount  to  an  alteration  of  the  original  contract  by  ex- 
tending its  legal  effect  beyond  the  time  when  its  legal  obligation 
would  cease.  And  when  we  remember  the  well  settled  rule  that 
any  alteration  of  the  original  contract  by  the  creditor  and  princi- 
pal debtor,  without  the  assent  of  the  surety,  will  discharge  the 
surety,  it  would  seem  to  follow  necessarily  that  a  payment  made 
by  the  principal  debtor,  even  before  the  statutory  period  has  ex- 
pired, cannot  have  the  effect  of  continuing  the  legal  obligation  of 
tho  original  contract  beyond  the  period  originally  fixed  for  its  dura- 
tion, because  that  would  be  an  alteration  of  one  of  the  terms  of 
the  original  contract. 

A  sureiy,  when  he  signs  a  joint  and  several  note  with  his  prin- 
cipal, knows  that  unless  the  creditor  brings  his  action  on  the  note 
within  six  years  from  its  maturity,  his  legal  liability  is  discharged 
by  the  operation  of  the  statute  of  limitations;  and  we  are  unable  to 
see  by  what  authority  his  liability  can  be  extended  beyond  that 
period  without  his  assent.  One  may  be  willing  tOv  assume  a  legal 
liability  for  another  for  a  definite  period,  but  it  does  not  by  any 
means  follow  that  he  would  be  willing  to  assume  such  liability  for 
an  indefinite  period,  dependent  wholly  upon  the  act  of  the  other, 
to  which  he  has  not  assented,  and  of  which  oftentimes  he  has  no 
knowledge.  So  that  it  seems  to  us  that  it  would  bo  in  violation  of 
well  settled  principles  to  hold  that  a  principal  debtor  can,  by  any 
promise  of  his  own,  either  express  or  implied,  without  the  assent  of 
his  surcfcy,  extend  the  legal  obligation  of  such  surety  beyond  the 
period  originally  fixed  for  its  duration. 
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This  notion- that  one  of  several' joint  debtors  may,  by  his  own 
mat,  without  the  consent  of  the  others,  defeat  the  operation  of  the 
statute  of  limitations  npon  the  original  contract,  manifestly  rests 
upon  what  is  now  conceded,  and  we  believe  universally  conceded, 
to  be  an:  erroneous  view  of  the  statute^  and  is  wholly  inconsistent 
with  .the  later  and  more  correct  view  of  the  statute.  As  long  as  it 
WBS  held  that  the  statute  operated  '^  by  raising  a  presumption  of 
payment/'  and  not  ''  by  creating  a  legal  bar  to  the  action/'  ifc  was 
Teiy  natural  that  any  thing  which  went  to  rebut  that  presumption 
should  affect  all  the  parties  to  the  contract  alikei  and  hence  any  act 
of  any  one  of  those  parties  tending  to  show  that^the  debt  was  not 
in  fac€  paid,  was  held  sufficient  to  defeat  the  ptea  of  the  statute, 
which  was  then,  in  effect,  ^  plea  of  payment,  inasmuch  as  it  was 
sssumed  that  motives  of  self-interest  would  deter  every  one  of  the 
parties  to  the  contract  from  any  act  or  omission  which  would  show 
that  the  debt  was  not  paid,  if  in  fact  it  was  paid. 

Accordingly  we  find  that  originally  no  distinction'  was  drawn  be- 
tween mere  admissions  and  positive  promises,  and  no  distinction 
was  drawn  between  promises,  either  express  or*  implied,  made  be- 
fore or  after  the  expiration  of  the  statutory  period  on  the  original 
oontract.  In  fact,  the  whole  question  was  regarded  as  one  of  pay- 
Blent,  and  therefore  any  thing  which  went  to  defeat  the  pre- 
sumption of  payment  arising  from  the  lapse  of  the  time  fixed  by 
the  statute,  was  considered  sufficient  to  defeat  the  plea  of  the  stat- 
ute. But  when  the  later  and  more  correct  view  of  the  statute  be- 
came well  settled — when  it  was  definitely  determined  that  the 
statute  did  not  operate  ''  by  raising  a  presumption  of  payment,** 
but  "by  creating  a  legal  bar  to  the  action; "  and  when  it  was  dis« 
tinctly  decided  '^  that  where  the  statutory  period,  counting  from 
the  original  accrual  of  the  cause  of  action,  expired  before  com- 
mencement of  the  suit,  a  promise  shown  for  the  purpose  of  oppos- 
ing the  plea  of  the  statute  is  itself  the  true  cause  of  action;  and 
this,  whether  such  promise  was  made  before  or  after  the  expiration 
of  the' period  just  mentioned,"  a  different  rule  must  necessarily  be 
adopted;  otherwise  the  anomalous  result  would  follow  that  a  man 
might  be  made  liable  upon  a  contract  which  he  never  made  or 
authorized,  and  which  in  many,  if  not  most,  cases  he  knew  nothing 
ol  If,  after  the  expiration  of  the  statutory  period,  from  the  ma- 
turity of  the  note  the  statute  is  a  legal  bar  to  an  action  on  the  note, 
and  resort  must  be  had  to  a  subsequent  promise,  either  express  or 
YoL.LV  — 7 
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implie4^  aft  ft  &«▼  caofie  of  action,  it  follows  necessarily  that  no  te- 
oorery,  can  be  had  on  such  new  cause  of  action  against  those  who 
did  not  join  in  the  subsequent  promise  which  gave  rise  to  such 
cause  of  action. 

V 

;  It  is  true  that  the  conclusion  at  which  we  havearriyed  is  inoonflict 
irith  the  decision  in  the  case  of  SUman  r.  -Silman^  S  Hill  (S.  C),  416; 
but  it  ^will  be  obsenred  that  in  that  case  Judge  O'Nball  sajs  that  ^  tiie 
decisions  that  the  promise  of  one  joint  contractor  would  take  out 
Qf  the  statute  a  debt  which  would  be  otherwise  barred,  have  been 
altogether  founded  in  mistake/' and  in  deciding  otherwise  onlj 
yields  to  what  he  calls  **  the  unbroken  current  of  authorities,*''  and 
yet  he  modifies  those  former  decisions  by  drawing  a  distinction, 
which  had  first  been  clearly  pointed  out  in  Young  v.  Monpoeg,  2 
Bail.  278,  between  a  promise  made  before  and  one  made  after  the 
expiration  of  the  statutory  period  on  the  original  contract,  and 
confines  the  decisions  to  cases  in  which  the  new  .promise  Was  mude 
before  the  expiration  of  the  statutory  period,  for  tiie  reaison  that 
In  sucl^  a^case  the  new  promise  operates  as  a  continuance  of  thei 
original  liability  for  four  years  from  the  date  of  such  promise;  but 
that  where  the  new  promise  is  made;  after  the  expiration  of  Utte 
statutory  period,  ''the  debt  is  gone,  and  the  new  promise  or  ac- 
knowledgment must  show  a  sufficient  cause  of  action  to  etititla 
the  plaintiff  to  recover,"  meaning,  doubtless,  that  the  legal  remed]f 
for  the^ollection  of  tjie'debt  is  gone,  and  the  action  can  only 
be  maintained  on  the  subsequent  promise  as  a  new  cause  .ol 
action.  ^ 

*  Thus  stood  the  law  when  the  case  of  Smiih  r.  CaldweU,  supra,\ 
oime  before  the  late  Oourt  of  Appeals  for  decision,  when  we  think 
the  foundation  upon  which  Silman  v.  SUman  rested  was  swept 
away,  and  the  case  was  practically  oyerruled.  This  was  the  xnani* 
fest  view  of  the  Circuit  judge,  and  at  least  one  of  the  judges  of  the 
Court  of  Appeals,  and  what  was  the  opinion.of  the  other  two  does  not 
Tery  clearly  appear;  for  according  to  the  view  which  they  took  it  was 
not  necessary  either  to  affirm  or  disaffirm  the  case  of  Silman  y.  Silr 
tipurn,  but  the  principles  or  propositions  which  they  declared  settled; 
are  clearly  inconsistent' with  the  ground  upon  which  Judge  O'Nealia 
placed  the  case  of  Silman  v.  Silman.  .  For  as  we  have  seen,  Judge: 
O'Neall,  drawing  a  distinction  between  a  promise  made  before  and^ 
one  made  after  the  expiration  of  the  statutory  period  on  the  origin: 
nal  contract,  based  his  decision  upon  the  idea  that  where  the  prdm^ 
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IPS  iras  made  (befare  the  expiration  of  (he  original  |ltat^tory  pfBripd, 
it  c^rated  as  a  continaance  of  the  then  existing  liability  for  an«^ 
4llber  period  of  fonr  yean  from  the  date  of  snch  promifle;  bnt  tfaStf 
idea  is  clearly  repudiated  in  the  case  of  Smith  y.'  CMwett^  and  is  clia[* ' 
tiiely  inconsistent  with  the  conclusion  there  reached. 
,  In  that  case,. before  the  statutory  period,  on  the  note  had  expired^, 
Nenffer,  the  principal  debtor,  made  one  payment,  and  within  four: 
years  after  such  payment  he  made  another  payment,  bntitiie  fitst' 
was  more  than  fonr  yeanl  before  the  comxhencement  of  the  4ii6tictt^>' 
ibd  the  second  more.thftn  four  yearg^m  tlie  matu'rity  of  the  tfiiii^'* 
but  dedacting  the  time  during  which. the  statute  of  limitations  was 
sospended  by  one  of  the  sections  of  the  stay-law,  withiii  four  years 
from  the  commexicement  of  the  action;  and  yet  the  court  held  that  * 
\k»  action  against  Oaldwell,  the  mirety,  was  barred.    Now  it  is  man*  ^ 
ifcst  tliat  If  the  court  had  recognized  thd  doctrine  ui>dn:  Wliich  i^' 
tnan  r.  SUmaii  was  based,  tb-wjti^'tl^iBit  the  fir^Vpajn^e^t'oipeifateN^^ 
tt  a  pontinuanoex)^  the  then  existing  liability.^  .both  ^parties  ioat. 
aootliffir  period  of  four  years  from  the  date  of  such  payment^  tiUfii^ 
statute  opidd  not  have-  been  successfully  pleaded,  for  dunng  the 
mttfoSi  period  of  four  yearly  over  which,'  according  to  iSiVman  r.  SU- 
man,  ihd  defendant's  original'  liability  had  been  extetided,  anodier' 
payment  waa  made,  which  upon  the  .santie  principle,  o^ght  to  hi^ro;; 
extended  his  liability  for  another  period  of  four  years,  within  whicli 
the  action,  fras  commence^.    It  i%  clear  therefp^  that  the  deoision. 
in  SmUhXkCkfil^        epAtirelyincposiBtept.  with  the  principle  upon; 
which  the  ease  <d  Sibaan  r.*:S$itt0»  waft  decided^  and:  that  it  wai 
practically  orerruled  by  that  case,  though  tfaeinajerity  ^f  ttie  eo^rt^ 
did  not  deem  it  necessary  so  to  declare  in  express  terms,  and  we  are 
not  aware  of  any  case  in  which  it  has  been  subsequently  recog- 
nized. 

Under  this  riew  the  other  question  as  to  the  effect  of  the  pro* 
risions  of  the  Oode  of  Procedure  cannot  arise,  and  need  not  be  con- 
sidered. 

The  judgment  of  this  court  is,  that  the  judgment  of  the  Circuit 
Court  against  Anna  0.  Kraft  and  the  executors  of  E.  F.  Hei  be  re- 
yersed,  and  that  the  case,  as  to  them,  be  remanded  to  that  court  for 
anew  trial. 

Beversed  and  rmnanded. 

SiMPSOsr,  0.  J.,  cononned;  MoOowak,  J.,  dissented. 
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One  ntfexxfb^raTi^ftnndlfuiiiJ  formed  tor  6onddctitig~a  tueatfe  lias-  no  tmplM 
power  ta'f^S  lft»'*p<rineV  %y  a  note  in  iflie  firm  t^fm^-ln  41ie  kbaihiieiB  <iif 
ii0O688ity,^O8age^tirYalljBd[tion;  iaikd  tlk«  burden  of«ipM<lf  raiC6tt|h«  li»kto> 

ACTIO|^'ps^'cK  promuisoiy.note.    The  opioiool  ^iites.,  tEe  iovitt 
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member  o^  fucogjuHtuf^rphip^  formed  i^^^       purfi98%of;Conductmg,a 
theatre  in  Hactfo^j^ldzUnckr^tKo  circumstmc^  B(ientioDed  m 
the  findii^  bindr  th^^-^ljicff  pi^l^r  by^^^^ 
promissory  4&9faB  in4^he  n^)Y^o£  tbe:firpi  for  mon^ 

The  findiDf-V^^nnA  ^olndes  iill  ^xpress^  anthoritj  pt  t^e  other 
partner,  and  even  all  knowledge  of  the  mattef^^i^n  hjavpart;  Sq  that 
any  conclasi^at^^^  t}2Q  note,  is  the  note  of  tho>fi^m.Jrather..tha^  of 
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the  member  execating  it,  must  neoeasarily  rest  on  the  anthority  to 
be  implied.  Bat  here  a^^' th'e^ffli&ts' Joand  so  circumscribe  the 
range  of  inquiry  as  to  exclude  all  the  ordinary  sources  of  such 
authority. 

The  circumstances  from  which  kii  authority  may  be  implied  are 
identical  with  those  inyolyed  in  a  question  of  ordinary  agency,  for 


l''^ 


each  partner  is  regar^^  fis  ^e  acpre^ted  agent  of  the  rest.  ^ 

'I^  msi^y  cases  the  ^i$iyeffact  li^  ipjcu^d  iA  the  otiBtoin^ry  course 
of  dealing,  but  not  so  here,  for  it  is  found  that  the  note  in  ques^ 
tion  was  the  only  note  ever  given  in  the  name  of  the  firm.  The 
copartnership  first  commenced  business  in  August,  1888,  and  on 
the  twenty-fourth  of  the  same  month  the  note  in  suit  was  given. 
There  was  therefore  very  little  time  for  a  cpurse  of  conduct  or  usage 
of  any  sort  to  grow  up,  giving  az(y*app4rent  authority. 

The  finding  traces  the  money  borrowed  only  into  the  hands  of 
McCarty,  the  partner  who  signed  the  firm  name,  and  no  fact  ap- 
pears showing  directly  or  presumptively  that  the  act  was  neoeasarjr 
for  any  of  the  purposes  of  the  partnership. 

The  only  remaining  source  from  which  an  authority  may  be  de^ 
rived  by  implication  must  be  sought  in  the  nature  and  scope  of  the 
partnership  and  in  the  nature  of  the  act.  And  her^  if  we  examine 
the  legal  principles  that  are  applicable,  it  will  be  found  not  only 
that  all  such  implication  is  wanting,  but  that  the  presumption  ia 
directly  against  the  authority  assumed.  The  weight  of.  authoritj 
in  the  United  States  and  the  uniform  tenor  of  the  authorities  in 
Enj^land  will  be  found  to  establish  a  controlling  distinction  in  r^ 
spect  to  implied  authority  between  commercial  or  trading  and  non-- 
trading  partnerships,  ^tory  Part  (6th  ed.),  §  102,  a;  1  lindlej 
Part  (4th  ed.  by  Ewell),  top  page  266  and  note  1  and  cases  there 
cited;  1  Collyer  Part.  618,  658;  Mete.  Cont  121,  and  cases  cited 
in  the  notes. 

'  In  a  commercial  partnership  each  acting  partner  is  its  general 
agent,  with  implied  authority  to  act  for  the  firm  ih  all  matterk 
within  the  scope  of  its  business,  and  the  presumption  of  law  is  thai 
all  commercial  paper  which  bears  the  signature  of  the  firm,  exe^ 
cuted  by  one  of  the  partners,  is  the  paper  of  the  partnership,  for 
the  reason  that  the  giving  of  such  notes  would  be  within  the  usual 
course  of  mercantile  transactions.  - 

But  when  we  pass  to  non-trading  partnerships  the  doctrine  of 
general  agency  does  not  'Itpplyj  and  there  is  no  presumption  of 
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mihozity  to  support;  the  act  of  one  partner.  Henoe  in  order  tt> 
sobjecfi  the  firm  upon  a  bill  or  note  execated  by  one  partner  in  ite 
name,  a  course  of  conduct,  or  usage,  or  other  facts  sufficient  to 
wurrant  the  conclusion  that  the  acting  partner  had  been  inrested 
by  his  copartners  with  the  requisite  authority,  must  appear,  or  that 
the  firm  has  ratified  the  act  by  receiying  the  benefit  of  it. 

That  the  partnership  in  question  belongs  to  the  non-trading  class 
seems  so  obTious  as  to  need  no  discussion.  The  brief  in  behalf  cV 
the  defendant  Oole  cites  many  cases,  and  gives  a  long  list  of  putf- 
SQits  and  professions  which  those  cases  establish  as  of  the  non-trad- 
ing class,  and  although  the  conduct  of  a  theatre  is  not  there  meil- 
tioned  yet  the  analogies  manifestly  include  it. 

To  show  the  existence  of  the  distinction  contended  for  and  its 
application,  we  select  from  a  multitudcf  of  authorities  the  following 
in  addition  to  those  previously  referred  to. 

In  Judge  v.  BraB9wM,  13  Bush,  67;  8.  c,  26  Am.  Bep.  185,  thb 
defendants  were  partners  under  an  agreement  to  engage  in  mining 
business  upon  lands  then  leased  or  which  might  be  thereafter  ac- 
quired. One  of  the  members  of  the  firm  purchased,  without  the 
otiier's  consent,  and  took  conveyances  of  mining  land  in  the  name 
of  the  firm,  and  gave  the  bills  of  the  firm  therefor.  In  an  action  by 
the  i>ayee  of  the  bills  against  the  firm,  a  defense  was  made  by  the 
other  partners  that  the  purchase  was  without  their  consent  or  rati- 
fication, and  in  the  plea  they  renounced  all  claim  to  the  lands  pur- 
chased. The  court  held  that  the  firm  was  not  liable  on  the  bills; 
saying  that  the  power  of  one  partner  to  bind  his  copartners  rests 
alone  on  the  usage  of  merchants,  and  does  not  amount  to  a  rule  of 
law  in  any  other  than  commercial  partnerships.  In  non-commer- 
cial partnerships  one  who  seeks  to  hold  the  firm  bound  upon  a  con- 
tract made  by  a  single  member  must  be  able  toshow  either  express 
autiiority  or  that  such  is  the  customary  usage  of  the  particular 
branch  of  business  in  which  the  firm  is  engaged,  or  such  facts  as 
will  warrant  the  conclusion  that  the  partner  had  been  invested  by 
his  copartners  with  the  requisite  authority.  ' 

In  Ihdiey  v.  Bainbridge,  3  Q.  B.  316,  the  defendants  were  attor- 
neys in  partnership,  and  one  of  the  partners  gave  a  note  in  the  name 
of  the  firm  to  the  plaintifts  for  the  balance  of  advancements  made 
to  one  partner  who  was  acting  in  behalf  of  the  firm;  the  advances 
were  to  be  laid  out  on  mortgage  by  the  firm.  Lord  Dbkmak,  0. 
J.,  in  giving  the  opinion  said:     ''No  doubt  a  debt  was  due  from 
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the  firm;  but  it  does  not  follow  that  one  party  had  authority  to 
give  a  promissory  note  for  that  debt.  Partners  in  trade  hare  au- 
thority, as  regards  third  persons,  to  bind  the  firm  by  bills  of  ex- 
change, for  it  is  the  usual  course  of  mercantile  transactions  so  to 
do;  and  this  authority  is  by  the  custom  and  lav  of  merchants, 
which  is  part  of  the  general  law  of  the  land.  But  the  same  reason 
does  not  apply  to  other  partnerships.  There  is  no  custom  or  usage 
that  attorneys  should  bo  parties  to  negotiable  instruments;  nor  is  it 
necessary  for  the  purposes  of  their  business.  *  *  *  Upon  the 
whole  we  think  that  the  implied  authority  is  confined  to  partnera 
in  trade." 

In  Dickinson  v.  Valpy,  10  Barn.  &  Cress.  128,  the  plaintiff  was 
an  indorsee  for  value  of  a  bill  of  exchange  drawn  and  accepted  in 
the  name  of  a  mining  partnership  by  order  of  its  regular  directors. 
It  was  held  incumbent  on  the  plaintiff  to  prove  that  the  directors 
had  authority  to  bind  the  company,  and  that  •  it  was  necessary  for 
the  purpose  of  carrying  on  the  business  of  the  company  or  usual 
for  other  similar  mining  companies  to  draw  or  accept  bills  of  ex- 
change. Opinions  were  given  by  Lord  Tenterdek,  0.  J.,  and 
Judges  Bailey,  Littledale  and  Park  k,  and  the  same  distinction 
was  made  as  in  other  cases  between  trading  and  non-trading  part- 
nerships.   See  also  Oreenilade  v.  Dower ^  7  Bam.  &  Cress.  G35. 

In  Levy  v.  PynSy  tried  before  Baron  Alderson,  1  Car.  &  Marsh« 
453,  it  was  held  that  ''  if  a  bill  of  exchange  or  promissory  note  be 
drawn,  accepted  or  indorsed  by  one  of  two  persons  who  are  part- 
ners in  a  business  which  is  not  a  trade  {e,  g.,  as  attorneys),  in  the 
name  of  the  firm,  *  *  *  the  plaintiff  must  give  evidence  of 
tlie  authority  of  the  other  partner  to  draw,  accept  or  indorse  in  the 
name  of  the  firm;  but  in  the  case  of  a  commercial  firm  this  is  not 
necessary,  as  there  is  a  general  authority.''  See  also  Richards  y. 
Benneii,  1  Barn.  &  Cress.  223;  Garland  v.  Jacomb,  L.  R,  8  Exch. 

218. 

In  Smiih  v.  Sloan,  37  Wis.  285;  a.  o.,  19  Am.  Bep.  757,  the 
court,  by  Lton,  J.,  after  an  able  and  exhaustive  review  of  the  au- 
thorities, adopted  the  following  proposition  as  fully  sustained: 
*'  We  gather  from  all  the  authorities  that  the  distinction  between 
a  trading  and  non-trading  partnership,  in  respect  to  the  power  of 
a  partner  to  bind  his  copartner  by  negotiable  instruments,  is  not 
limited  to  a  mere  presumption  of  such  authority  in  one  case  and 
the  absence  of  such  presumption  in  the  other,  as  the  learned  coun- 
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ael  for  the  plaintiff  argaed;  but  we  think  and  must  so  hold,  thai 
one  partner  in  a  non-trading  partnership  cannot  bind  his  copart- 
ner by  bill  or  note,  drawn,  accepted  or  indorsed  by  him  in  the  name 
of  the  firm,  not  even  for  a  debt .  which  the  firm  owes,  unless  he 
haTe  express  authority  therefor  from  his  copartner,  or  unless  the 
giving  of  such  instruments  is  necessary  to  the  carrjring  on  of  the 
firm  business,  or  is  usual  in  similar  partnerships;  and  the  burden 
is  upon  the  holder  of  the  note,  who  sues  upon  it,  to  proTC  such 
authority,  necessity  or  usage. 

In  UUry  t.  Ointich^  57  111.  531,  the  partnership  was  for  farming 
purposes,  and  the  note  in  suit  was  given  by  one  in  the  name  of  the 
firm  for  nioney  borrowed.  It  was  held  to  be  a  non-trading  firm, 
and  the  same  principles  were  adopted  as  in  the  cases  previously 
cited.  In  Hunt  v.  Chapin^  6  Lans.  139,  it  was  held.  Miller,  P.  J., 
giving  the  opinion,  that  the  rule  which  authorizes  one  member  of 
a  copartnership  to  bind  the  firm  is  only  applicable  to.  bqsmess  of  a 
trading  nature,  and  has  no  application  to  partnerships  for  agricul- 
tural purposes  or  others  of  a  similar  character.  See  also  Kimhro  v. 
BaMt,  22  How.  256;  Oravea  v.  Kellenberger,  51  Ind.  66;  Third 
National  Bank  v.  Snyder,  10  Mo.  App.  211. 

In  Chalmer's  '^Digest  of  the  Law  of  Bills  of  Exchange,  Promis- 
sory Notes  and  Cheques,'^  second  edition,  pages  68  and  69,  the  fol- 
lowing propositions  are  laid  down  as  well  settled  rules:  ''Art  77. 
A  partner  in  a  trading  firm  has  prima  facie  authority  to  bind  the 
firm  by  drawing,  indorsmg  or  accepting  bills  in  the  firm  name  for 
partnership  purposes;  and  if  the  bill  gets  into  the  handftof  a  holder 
for  value  without  notice,  the  presumption  of  authority  becomes 
absolute,  and  it  is  immatenal  whether  it  were  given  for  partnership 
purposes  or  not."  ''  Art.  78.  A  partner  in  a  non-trading  partner- 
ship has  prima  facie  no  authority  to  render  his  copartners  liable 
by  signing  bills  in  the  partnership  name.  The  holder  must  show 
authority,  actual  or  ostensible.'' 

Many  more  authorities  equally  pertinent  might  be  cited^  but 
these  will  suffice  to  show  that  the  distinction  relied  upon  is  strongly 
supported  both  in  England  and  in  the  United  States.  While  we 
feel  constrained  to  adopt  the  distinction '^tween  the  two  classes  of 
partnership  so  far  as  the  presumption  of  authority  or  the  want  of 
it  ia  concerned,  we  do  not  deem  it  neccessary  for  the  purposes  of 
this  case^  or  even  quite  reasonable,  to  carry  its  application  so  far  as 
to  deny  absolutely,  as  some  of  the  cases  do,  the  right  to  reoover  on 
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41  note  given  by  a  non-trading  firm  for  money  borrowed  for  the 
firm  dnd  appropriated  to  its  nse,  or  on  a  note  given  in  payment  df 
rbs  debts.  « 

Some  anthorities  ignore  the  test  of  liability  referred  to,  but  adopt 
another  which  is  eq^ivlJent  in  resnlt.  Ohanoellor  Eemt^  in  his 
chapter  on  partnerships  in  the  third  volume  of  his  Oommentariea 
(7th  ed.),  p.  44,  o^its  the  use  of  the  terms  "trading"  and  '^ non- 
trading/'  and  makeii  the  distinction  between  partnerships  in  respect 
to  the  power  of  one  partner  to  bind  the  firm  depend  on  the  single 
test  of  the  usual  sC6|ie  of  the  business  in  connection  with  the  sub- 
ject matter  of  the  contract. 

This  rule  was  adopted  in  OrosthwaiU  v.  Ro$s,  1  Humph.  23;  s. 
c*y  34  AnL  Dec.  613,  where  it  was  held  that  one  partner  in  the 
practice  of  medicine  could  not  bind  the  firm  by  drawing  a  bill  o^ 
note  on  which  to  raise  money,  because  it  was  not  within  the  scope 
of  the  partnership  business.  Though  under  a  diilerent  name  the 
real  distinction  here  taken  is  between  partners  in  trade  and  pari> 
ners  in  an  occupation. 

Afterward  the  same  court;  in  the  case  of  Pootey  v.  Whiimore,  10 
Heisk.  629;  s.  o.,  27  Am.  Bep.  783»  in  a  most  able  and  elaborate 
opinion  held  that  the  liability  of  a  partnership  firm  of  the  non- 
trading  class  to  a  tana  fide  holder  of  negotiable  paper  without 
notice,  upon  a  note  indorsed  in  its  name  by  a  member  for  his  own 
benefit,  would  depend  upon  the  nature  of  the  business,  the  usage  of 
trade  and  the  course  of  dealing  of  the  particular  firm.  It  was  also 
held  that  where  the  nature  of  the  partnership  is  such  that  it  may 
or  may  not  be  proper  to  deal  in  negotiable  instruments  (as  in  thai 
ease  which  Iras  a  publishing  company),  it  was  error  in  the  Circuit 
judge  to  charge  without  qualification  that  the  firm  was  liable  if  the 
holder  received  the  note  before  maturiiy  in  the  due  courae  of  trade 
and  without  notice.  We  think  the  same  principle  under  the  cir- 
cumstances of  the  case  at  bar  made  it  error  in  the  court  below  to 
hold  the  firm  liable. 

This  court  hitherto  has  had  no  occasion  to  give  prominence  to 
the  distinction  under  discussion.  The  nature  6i  the  partnership 
business  has  however  been  made  a  ground  for  a  presumption  and  a 
test  of  liability.  In  Walcoit  v.  OanfiM,  3  Oonn.  194,  the  defend- 
ants were  partners  in  running  a  line  of  stages  from  Hartford  to 
Albany  and  back.  One  of  the  partners  by  an  advertisement  prom- 
ised to  transport  passengers  .and  leave  them  at  Albany  in  a  speoi'* 
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fled  iiine,  upon  whieb  agreement  the  suit  was  based.  -  Th^  adyer- 
tiaementy  being  the  act  of  one  partner,  was  held  not  eten  admisst 
ble  in  eyidence  against  the  linn  withotftpfeTionsly  establishing  thd 
anthorily  of  that  one- to  bind  the  others.  HosMlEBy  0.  J.,  in  delir- 
ering  the  opinion  oh  page  ld8  said:  ''  A  oopartnership  formed  to 
transport  passengers  and  their  baggage.'in  a  stage,  does  not  anthorise 
one  of  the  partners  to  bind  the  firm  by  an  agreement  that  he  will 
eonTey  a  person  a  certain  distance  witUn  a  specified  <time.  Unless 
he  had  special  authoriiy  he'  oonld  only  obligate  himself  by  a  oon-^ 
tiact  not  within  the  scope  of  the  connection^  and  not  his  partners,' 
who  had  nerer  expressly  or  impliedly  assented.  **  The  subject  mat- 
ter of  the  contract  was  different  from  the  case  at  bar^  but  it  seems 
even  more  closely  connected  with  the  scope  of  the  bnsinete  thibi 
the  giying'Of  the  note  in  suit 

Many  authorities  lay  down  the  unqualified  proposition  as  if  it 
was  applicable  to  all  partnerships,  that  if  one  partner  raises^  money 
on  a  negotiable  bill  or  note  signed  or  indorsed  in  the  name  of  the 
firm  and  which  comes  into  the  hands  of  a  bona  JIde  purchaser,  the 
partnership  is  bound,  although  it  was  in  fact  fdi^  the  individual  use 
of  the  acting  partner.  The  doctrine  is  so  stattdd  in  substance  by 
this  court  in  Nina  Torh  Fir$  Ins.  Cb.  ▼.  Bennett,  5  Oonn.  674;  s. 
C,  IS  Am.  Deo.  109.  The  case  shows  that  thd  partnership  was  a 
commercial  one.  We  do  not  say  howeyer  that  public  conrenience 
does  not  demand  the  same  rule  in  the  case  of  non-commercial  part-*' 
n^rships,  where  the  holder  was  not  adyised  of  the  nature  of  the 
partnership  and  its  course  of  ^^ing  or  of  other  circumstances  to 
put  him  on  inquiry,  and  where  the  circumstances  would  justify  the' 
belief  that  he  was  dealing  with  the  partnership.  We  may  well 
leate  this  for  future  consideration,  for  upon  the  facts  found  we 
think  the  pliaintifPs  right  was  impaired  by  reason  of  what  he  kne# 
in  connection  with  the  circumstances.  We  do  not  forget  that  the 
court  below  in  terms  found  that  the  plaintiff  purchased  the  note  in 
good  faith  without  notice  of  any  defect.  This  of  course  means 
simply  that  there  was  no  actual  bad  faith  and  no  actual  notice,  and 
as  ms^r  of  fiict  it  is  final,  but  at  the  same  time  the  court  found 
special  fiicts  as  to  the  plaintiff's  knowledge  and  action  which  we 
must  also  consider,  and  if  we  find  constructiy^  notic6  or  constmcr 
tiye  fraud  the  law  must  preyaQ. 

'-  The  plaintiff  as  holder  must  Stand  affected  by  the  nature  of  the 
farhiMhipi  of  which,  he  iNs'  fkilly  lidyised.    He  pfurohased  the 
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note  in  the  faoe  of  the  presumption  that  it  W(i8  unauthorized.    To 
show  the  general  nature  of  the  facts  which  courts  hare  held  to  be 
constructive  notice,  we  cite  a  few  cases. 
In  Livingston  r.  Roosevelt,  4  Johns.  278;  8^  0.»  4  Ain.  Dec  2^3, 

A.  and  B.  formed  a  copartnership  under  the  style  of  A.  &  Co.  in 
the  business  of  sugar-refining,  and  so  advertised  in  the  newspapers. 

B.  aCterward,  without  the  knowledge  of  A.,  bought «  quantity  of 
brandy,  for  which  he  gave  a  note  indorsed  by  him  with  the  name 
of  the  firm.  The  plaintiff,  who  was  an  indorsee  of  the  note,  took 
the  newspapers  in  which  the  firm's  business  was  advertised.  Kbjstt, 
0.  J.,  after  commenting  on  certain  facts  tending  to  show  that  the 
plaintiff  knew  that  the  purchase  of  the  brandy  was  not  a  partnership 
ooncern, ' proceeded  to  lay  down  these  principles: — ^'But  if  the 
plaintiff  did  not  in  fact  know  that  the  purchase  was  made  by  C.  L 
Boosevelt  on  his  own  account  and  acted  under  the  mistaken  im- 
pression that  it  was  a  partnership  purchase,  still  the  firm  were  not 
bound  by  the  indorsement,  because  the  facts  disclosed  amounted 
to  constructive  notice  or  notice  in  law.*  *  *  When  a  person 
deals  with  one  of  the  partners-  in  a  matter  not  within  the  scope  of 
the  partnership,  the  intendment  of  the  law  will  be  that  he  deala 
with  him  on  his  private  account,  notwithstanding  the  partner  may 
give  the  partnership  name,  unless  there  be  circumstances  to  destroy 
that  presumption.  'If,'  says  Lord  £u)0X  (d  Vesey,  544), '  under 
the  circumstances  the  person  taking  the  paper  can  be  considered 
as  being,  advertised  that  it  was  not  intended  to  be  a  partnership 
proceeding,  the  partnership  is  notMbound.'  Public  notice  of  the 
object  of  a  copartnership,  the  declared  and  habitual  business  car* 
ried  on,  the  store,  the  counting  house,  the  sign,  etc.,  are  the  usual 
and  regular  indicia  by  which  the  nature  and  extent  of  a  partner- 
ship are  to  be  ascertained.  When  the  business  of  a  partnership  ia 
thus  defined  and  publicly  declared,  and  the  company  do  not  depart 
from  that  particular  business  nor  appear  to  the  world  in  any  other 
light  than  the  one  thus  exhibited,  one  of  the  partners  cannot  make 
a  valid  partnership  engagement  on  any  other  than  a  partnership 
account.  *  *  *  When  the  public  have  the  usual  means  of 
knowledge  given  them,  and  no  means  hare  been  suffered  by  the 
partnership  to  mislead  them,  every  man  is  presumed  to  know  the 
extent  of  the  partnership  with  whose  members  he  deals.'' 

In  1  Collyer  Part.  650,  it  is  said  that ''  a  note  given  by  one  pari* 
ner  in  the  par-tnership  name,  within  the  scope  of  the  partnership^ 
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is  binding  upon  the  fiirm,  but  the  payee  is  bound  to' know  whether 
it  is  within  the  scope  of  his  apparent  authority,  and  if  it  is  in  ex« 

thereof  the  firm  is  not  responsible/'  .  .  t 

In  C6ck$  T.  Branch  Bank  of  MobUe^  3  Ala.  175^'  the  ndte  in  suit 

signed  in  the  partnership  name  of  J.  F.  &  W«  Cocke^  who  were 
partners  in  keeping  a  tavern.  It  was  executed  by  J.  F.  Cocke,  and 
payable  to  Lee  &  Langdon  for  their  accommodation,  without  the 
knowledge  of  the  other  partner,  Woodson  Oocke.  -  N6  actual  knowU 
edge  of  the  circumstances  was  shown  on  the  part  of  the  bank,  which 
sned  as  indorsee,  but  it  was  assumed  to  hare  been  the  duty  of  the 
bonk  to  make  inquiry.  Ooldthwaitb,  J.,  in  delivering  the  opin* 
ion  said  (p.  180):  '^The  law  presumes  that  the  bank,  if  it  in- 
quired at  all  into  the  partnership  of  the  defendants,  must  have 
leceived  information  that  they  were  not  partners  in  a  mercantile 
trade,  but  only  in  the  business  of  tavern  keeping.  This  ascertained, 
it  took-the  note  at  its  peril,  and  must  have  relied  on  the  faith  of  the 
indorsers.''  It  was  held  that  Woodson  Cocke,  the  partner  who  had 
BO  knowledge  of  the  transaction,  was  not  liable. 

In  the  case  at  bar  the  plaintiff  had  full  and  actual  knowledge  of 
the  nature  of  the  partnership,  and  the  law  attributed  to  him  knowl* 
edge  also  that  one  partner  could  not  bind  the  other  by  bill  or  note 
without  authority)  and  knowing  as  he  did  that  the  note  had  been 
written  and  signed  by  McCarthy,  who  was  irresponsible,  and  that  if 
be  purchased  it  it  would  be  upon  the  credit  of  Cole  alone,  and  hav- 
ing also  actual  knowledge  of  a  course  of  dealing  which  avoided 
McCarthy  and  pointed  to  Cole  alone  as  the  fipancial  representative 
of  the  firm;  it  seems  to  us  that  the  plain tifF  took  the  note  at  his 
periL  It  was  very  strange  for  the  plaintifF  to  inquire  of  the  one 
who  had  used  the  firm  name  if  it  was  the  note  of  the  firm,  and  omit 
entirely,  when  he  had  ample  and  easy  opportunity,  to  inquire  of  the 
other  party  on  whose  sole  credit  ho  depended;  but  the  court  has  found 
that  the  £ulure  to  inquire  of  Cole  was  not  owing  to  a  belief  that 
inquiry  would  result  in  finding  the  note  invalid,  and  this  we  must 
accept  as  true.  Ordinarily  such  a  finding  would  save  the  rights  of 
a  holder  in  good  faith  of  negotiable  paper,  but  the  great  difficulty 
in  the  present  case  is,  that  the  note  was  purchased  with  constructive 
notice  that  it  was  not  within  the  apparent  scope  of  the  partnership 
business  and  prima  facie  was  not  the  note  of  the  firm ;  and  the  actual 
course  of  business,  so  far  as  it  was  known  to  the  plaintiff,  tended  to 
increase  rather  than  alh^  the  suspicion  of  a  want  of  authority. 
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j.)Ba^  tlie  plaintiff  oonteads  that  th^  jadgmenkt  i|i  his  favor  oaonoi 
b^  diBtujrbed  beoauae  the  border  of  proof  was  on  the  defenidant^  Ott 
this  general  sabject  of  the  burden  of  proof  moat  <xf  the  authorities 
0[ited  in  another  oopnjootion  to  show  the  distinction  between  the 
two  classes  of  partnerships, -and  nuuiy  others  that  we  mij^t  cite^ 
iissert  most  positirely  that  in  the  case  pf  non-oo«nmeroial  partnerr; 
ships  the  bur^n  is  on  the  holder  of.  th^  note.  But  we  conoedii 
that  many  cases  can  be  focpid  which  In  terms  would  seem  to  plaoa 
^e  burden  On  the  defendant.  - 

I  In  some  of  these  cases  the  partnerships  were  in  fact  commociaU 
as  in  the  case  of  Faler  y.  Jordan,  44  Miss.  283.    In  IMy  y.  Bate$, 

II  Johns.  544^  FhATt,  J.,  giving  the  opinion^  said:  **  The  part-, 
nership  beii^  admitted,  the  presumption  of  law  is  that  a  note 
made  by  one  partner  in  the  name  of  the  firm  was  giyen  in  theregu. 
\fir  course  of  partnership  dealings,;  until  the  contrary  is  shown  on. 
^e  part  of  the  defendants."  The  Case  is  so  brief  in  theireport- 
that  we  cannot  see  clearly  what  wasjuyolyed  ip.  the  admission  of 
the  partnership  which  furnished  the  basis  for  the  presumption.;  It 
incidentally  appears  in  the  description  of  the  firm  that  its  business 
was  tanning,  currying  and  shoemaking.  This .  doubtless  inyolved 
the  buying  of  hides,  bark  and  materials  for  tanning,  and  the  sale 
ef  leather  and  shoes.  The  basis  of  the  presumption  was  doubtlesa 
tbe  apparent  scope  of  the  business. 

la  Holmes  y.  Port&r,  89  Me.  157,  the  head-note  omits  an  import-: 
ant  qualificati<m.  The  proposition  laid  down  by  the  court  is*  that 
^'  when  tb^  contract  is  made  in  the  name  of  the  firm  it  will  prima 
facie  bind  the  firm,  unless  it  is  uUra  to  the  business  of  th^iflnii.^'* 
The  head-note  omits  the  last  clause. 

j  Theoase^of  Carrier  y.  Cameron,  31  Mich.  873;  s.  c«,  IBjAm. 
Bep.  192,  was  relied  upon  by  the  plaintiff  to  show  that  the  burden. 
Uras  on  the  defendant.  In  terms  it  so.  holds,  but  a  brief  analysis 
will  show  that  it  is  not  inconsistent  with  our  position  in  this  case, 
and  will  suggest  a  mode  of  reconciling  many  apparently  confiicting 
eases.  There  was  nothing  at  all  in  the  case  to*show  the  nature  ^ 
tho  partnership  and  the  plaintiff's  knowledge  of.  it.  Grates,  G«. 
J.,  in  giying  the  opinion  stated  the  question  a9;  follows:  ^  Was  tbo 
plaintiff  below  required^  in  order  to  make  out  a  prima  facie  case* 
to  show  at  the  outset  that  Carrier  had  express  authority  to  make 
notes  generally,  or  else  to  show  either  that  the.  copartnership  was 
one  of  the  class  in  respect  to  which  snch:  authority  is  prenumed,  ior 
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that  its  oonne  of  busmen  had  been  saoh  as  to  imply  aathority,' Pi;^ 
that  the  signing  by  Gamer  had  been  appioyed  or  ratified?  Th#f 
^neation  was  answered  in  the  negatiye  npon  the  authority  of  Lii^. 
Ua  T.  FUch,  11  Mich.  525. 

.  It  18  to  be  noticed  that  the  question  was  simply  as  to  the  burden 
4rf  proof  after  the  fact  of  partnership  was  admitted  and  before  the 
Batore  or  class  of  the  partnership  appeared*  That  being  the  posi- 
tion of  the  case  the  court  irell  remarked  that  **  it  was  not  needful; 
for  the  phuntiff  by  any  pesitive  ayerment  or  positive  proof  to  negpH 
tire  a  defense  which  in  rirtue  of  a  general  presumption  would  be^ 
intended  not  to  exist  He  eould  not  be  required  to  go  into  par-: 
ticular  proof  on  such  a  point  until  some  proof  should  appear  m^ 
eontraYentianjOf.  the  presumption/'  In  this  statement  of  thelaif: 
we  fully  coneur,  but  it;is  not  appUcable'to  the  &cts  in  the  case  at 
bar,  beqa^s^'  the  con;troUing  fact  in  the  proposition  is  wanting; 
proof  in  contiaTentipn  of  the  presumption  which  in  the  outset  was. 
in  fayor  of  the  plaintiff  had  appeared  and  had  resulted  in  the  find-' 
ing  of  the.  opposiAg  facts;  and .  it  is  significant,  that  all  the  fact^ 
which  thcraboye  question  impliedly  concede  to  be  sufficient  tO; 
cyeroqnia  the 'presumption  referred  to  are  distinctly  found,  namely,, 
tiiat  ther9  was  no  express  authority  to  make  notes  generally  or  to, 
give  this  note;  that  the  partnership  was  of  the  non-trading  class; 
in  respects  to  w:hich  no  authority  can  be  implied;  that  there  was  no 
course  oi  business  thai  could  imply  authority; .and  that  the  giving 
of  this  note  had  never  been  ratified  or  approved  by  Cole.  What^ 
ever  presumption  therefore  there  might  have  been  in  favor  of  the 
plaintiff  at  the  outset  had  been  fully  overcome,  and  if  there  existB} 
any  furth^  fact  from  which  an  authority  might  be  implied,  the 
plaintiff  must  show  it  or  lose  his  case. 

•  It  is,  manifest  that  the  Michigan  case,  as  indeed  aU  the  casea. 
treating  ol  the  burden  of  proof  in  suits  on  notes  alleged  to  have  beei\ 
executed  by  partnerships,  an  illegitimate  use  has  been  made  of  the» 
term  '' buMenol;  proof.''  ;  Properly  it  is  applied  only  to  a  party; 
sffirming  some  fact  essential  to  thQ  support  of  his  case.  Inus  used^ 
it  never  shifts  from  side  to  side  during  the  triaL  Loosely  used,  ae( 
ip  the  cases  refe^^red  tp,  it  ig  confounded  with  the  weight  of  evi- 
dence, a  very  different  thing,  which  often  shifts  from  one  side  tq 
the  other  as  faots  and  presumptions  f(ppear  aui  ^re  overcome,  and 
in  this  indiscriminate  use  of  the  term  '*  burden  of  proof,  ".mucb.p{ 
the  apparent. conflict  in  the  cases  has  its  origin.     For  after  all  the 
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lest  of  the  burden  of  prooMs  very  simpky  and  so  is^he  question  of 
the  weight  of  evidence,  >^nd  there  is  Yio*o6Btrariet7  in- the  principle' 
adopted  by  the  authorities.  *  In  the  light  6t  principle  we  think  tt^ 
may  be  demonstrated  that  the  position  of  the  plaintiff  is  untenable. 
A  partnership  has  been  sued  on  a  note  executed  in  its  name.  Upon 
the"  trial  the  note  is  produced  by  the  plaintiff  and  the  first  question; 
isy  was  it  the  note  of  the  SrmP  The  plaintiff  takes  the  afiirma- 
tive  of  this  issue,  because  if  no  evidenjce  is  offered  on  either  side  he 
must  fail;  he  has  then  the  burden  of  proof,  and  it  remains  on  him 
attd  does  not  pass  at  all  to  the  defendant.  But  suppose  now  it  is 
shown  or  admitted  that  the'^partnership  alleged  exists,  and  that  one 
of  the  firm  executed  and  delivered  the  note  in  its  name.  By  virtue 
of  the  general  presumption^ that  authority  was  given  by  the  part- 
nership, the  plaintiff  is  enfitled  to  recover,  if  nothing  further  ap- 
pears, because  the  weight  of  evidence  is  on  his  side.  But  suppose 
the  defendants  take  their  turn,  and  prove  the  identical  facts  here 
found  —  that  there  was  no  authority  general  or  special  given  —  no 
ratification  of  the  act  —  no  course  of  dealing  to  imply  authority; 
and  furthermore  that  the  partnership  was  of  a  class  from  which  no 
authority  can  be  implied.  Is  the  plaintiff  now  entitled  to  a  ver«- 
diet?  Has  he  proved  that  the  note  was  the  note  of  the  firm? 
Surely  not.  What  then  is  left  on  which  to  rest  his  case?  The 
preponderance  of  evidence  is  not  with  him.  The  burden  upon  him 
to  show  that  it  was  a  partnership  note  has  not  now  been  met.  Bat 
it  is  said  that  there  is  a  realm  of  inquiry  not  touched  by  either 
party,  that  is,  that  it  was  not  shown  whether  or  not  the  partner* 
ship  had  the  benefit  of  the  consideration  of  the  note.  If  such  a 
fact  appeared  we  concede  for  the  purposes  of  this  -case  that  it  would 
tend  to  show  that  the  note  was  the  note  of  the  firm.  But  if  an 
authority  could  not  be  implied  as  the  case  stood  before,  can  it  now 
be  implied?  The  case  stands  precisely  as  before,  there  can  be  no 
change  in  the  weight  of  the  evidence  because  nothing  has  been 
added,  and  the  claim  of  the  plaintiff  would  seem  to  be  reduced  to 
the  absurdity  that  he  is  to  have  the  same  benefit  from  an  unproved 
&ct  as  from  one  proved. 

There  was  error  in  the  judgment  complained  of,  and  as  agunat 
the  defendant  Cole  it  is  reversed  and  a  new  trial  ordered. 

In  this  opinion  the  other  judges  concurred;  except  Orakobb^ 
J.,  who  dissented. 

Judgment  reversed. 
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State  y.  Babboub. 

(0  Oonn.  ISO 
MmUipal  eorparatian  —  appoinimefU  qf  <^ffic0n  fly. 

A  c^f  ehaitor  prarided  thai  the  oomnioii  ooundl  in  joint  eonYentlon  should  ap- 
point a  pioaeoating  attome j.  but  gaye  no  direction  as  to  the  mode  of  appoint- 
nant,  and  tlie  eonyeution  liad  no  power  of  removal.  The  conyention  met  for 
the  porpoee  of  making  the  appointment,  and  yoted  "  to  proceed  to  ballot  for 
a  proseenting  attorney."  A  ballot  was  taken  and  the  relator  had  a  clear  inv 
Jority  of  all  the  votes  east  and  of  the  whole  convention,  and  the  result  was 
announced  hj  the  presiding  oiBcer.  A  resolution  declaring  the  relator 
sleeted  was  then  proposed  and  lost.  Two  resolutions  were  then  offered,  one 
dedaiin^  the  ballot  taken  void  by  reason  of  errors  in  it  (which  it  was  found 
did  not  exist),  and  the  other  declaring  the  defendant "  elected  and  appointed 
prosecuting  attorney; "  both  of  which  resolutions  were  passed.  Hdd,  that 
the  relator  was  dnly  elected. 

INFORMATION  in  the  patore  of  quo  taarranio.    The  head-note 
states  the  facts.    The  plaintiff  had  judgment  below. 

(7.  K  Perldna  and  (X  /.  CMe^  for  ajypellant 

fF.  HameraiUyy  State's  attorney,  and  W.  O.  Otue^  for  appellee. 

Garpbntbb,  J.  The  charter  of  the  city  of  Harfcf  ord  provides  that 
the  common  connsel,  in  joint  conyention,  shall  provide  a  prosecut- 
ing attorney,  but  gives  no  direction  as  to  the  mode  of  appointment. 
The  convention  therefore  is  at  liberty  to  proceed  as  it  pleases,  by 
ballot,  by  resolution,  by  the  adoption  of  a  verbal  motion,  or  in  any 
other  manner.  In  this  case  a  member  moved  that  the  convention 
proceed  to  ballot  for  a  prosecuting  attorney,  and  the  motion  pre- 
vailed. Thereupon  a  ballot  was  taken  and  the  relator  had  a  clear 
majority  of  all  the  votes  cast,  and  of  the  whole  convention.  After 
the  result  was  announced  another  member  of  the  convention  offered 
a  resolntion  declaring  the  relator  elected.  That  resolution,  on  a 
yea  and  nay  vote,  was  lost.  Two  resolutions  were  then  offered;  the 
first  declaring  the  ballot  just  taken  null  and  of  no  effect  by  reason 
of  errors  in  the  same,  and  the  other  declaring  that  Joseph  L.  Bar- 
hour  '^  is  hereby  elected  and  appointed  prosecuting  attorney,  etc.'' 
These  resolutions  were  passed. 
'  The  question  is  which  of  the  two  candidates  was  appointed.  The 
Voi.LV  — 9 


(i6  CONNECTICUT, 


Btftto  Y.  Bftrbonr. 


Superior  Court  held  that  the  relator  was  appointed,  and  the  defend- 
ant appealed  to  this  court. 

It  will  be  observed  that  the  business  of  the  oonyention  was  lim- 
ited to  making  appointments.  For  all  the  purposes  of  this  case  we 
may  assume  that  its  sole  business  was  to  appoint  a  prosecuting  at- 
torney^ and  that  it  had  no  other  powers  or  duties.  It  had  but  one 
thing  to  do,  and  when  that  was  done,  its  powers  were  exhausted. 
Unlike  legislative  bodies  convened  for  purposes  of  ordinary  legisla- 
tion^ it  had  no  power  to  enact  and  repeal,  and  its  power  to  recon- 
sider was  very  limited,  being  confined  to  the  preliminary  proceed- 
ings. The  term  of  office  is  prescribed  by  the  charter  —  "  for  the 
term  of  one  year,  and  until  his  successor  is  chosen  and  qualified.'' 
The  power  of  removal  is  not  vested  in  the  convention.  It  follows 
that  when  the  appointment  is  once  made  the  title  to  the  office  vested 
in  the  appointee,  and  it  was  not  in  the  power  of  the  convention  to 
take  it  from  him. 

The  question  then  is  reduced  to  this  —  was  the  relator  appointed 
by  the  ballot?  In  behalf  of  the  defendant  it  is  contended  that  he 
was  not;  that  the  ballot  should  be  regarded  as  an  informal  one; 
that  the  convention,  as  appears  by  its  subsequent  action,  manifestly 
contemplated  and  intended  that  the  passage  of  a  resolution  declar- 
ing the  candidate  receiving  the  majority  of  votes  elected  should  be 
the  act  of  appointment;  and  that  until  that  is  done,  even  until  the 
convention  has  adjourned,  the  proceedings  are  in  fieri,  and  it  can- 
not be  said  that  an  appointment  has  been  made. 

In  behalf  of  the  relator  it  is  contended  that  the  vote  of  the  con- 
vention to  proceed  to  ballot  for  a  prosecuting  attorney  was  equiva- 
lent to,  and  must  be  regarded  as,  a  vote  to  elect  or  appoint  a  prose- 
cuting attorney  by  ballot;  that  when  the  result  was  announced  the 
appointment  was  complete,  nothing  more  being  required;  that 
the  relator  thereby  acquired  a  vested  right  to  the  office,  and  that  it 
was  not  in  the  power  of  the  convention  by  its  subsequent  proceedings 
to  deprive  him  of  it. 

We  are  inclined  to  think  that  the  view  presented  by  the  counsel 
for  the  relator  is  the  better  one.  If  the  convention  had  adjourned 
immediately  after  the  result  of  the  ballot  was  announced,  we  think 
it  must  be  conceded  that  Mr.  Coogan  would  have  been  legally  ap- 
pointed. The  adjournment  would  have  indicated  that  the  conven- 
tion regarded  its  duty  as  fully  performed.  But  the  convention  pro- 
ceeded to  consider  and  vote  upon  resolutions  declaring  the  respect- 
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iye  candidates  elected.  This  proceeding  may  be  aoconnted  for  on 
one  of  two  grounds;  first,  the  convention  may  not  have  regarded  a 
resolation  as  essential  to  an  appointment,  but  simply  as  a  more  for- 
mal and  orderly  declaration  of  the  result.  Secondly,  that  the  con- 
Tention  considered  the  resolution  as  necessary  to  an  appointment. 
In  the  former  case  it  is  evident  that  the  resolution  would  not  give 
efficacy  to  the  ballot  nor  add  to  its  force  and  effect.  In  the  latter 
it  is  equally  apparent  that  the  views  of  the  convention  as  to  the  ne- 
cessity of  a  resolution  would  not  be  conclusive.  So  that  the  ques- 
tion remains,  notwithstanding  the  subsequent  action,  was  the  result 
of  the  ballot  a  legal  election  ?  If  that  was  its  effect  withoat  the 
subsequent  action,  we  think  it  must  have  the  same  force  with  it. 

It  was  doubtless  competent  for  the  convention  to  have  determined 
in  advance  that  the  appointment  should  be  made  by  the  passage  of 
a  resolution,  that  the  ballot  should  be  an  informal  one,  or  that  it 
should  be  a  method  of  selecting  a  candidate  to  bo  appointed  by  reso- 
lution. In  such  a  case  there  would  have  been  no  appointment  prior  to 
the  passage  of  the  resolution.  But  such  was  not  the  action  of  the 
convention.  The  vote  was,  not  to  take  an  informal  ballot,  not  to 
select  by  ballot  a  person  to  be  appointed,  but  to  ballot  for  a  prose- 
cuting attorney.  The  ballot,  we  think,  was  understood  and  intended 
to  be  an  election;  and  an  election  was  an  appointment. 
'  We  interpret  the  vote  to  ballot  as  equivalent  to  a  vote  to  elect  or 
iqypoint  by  ballot  —  as  a  vote  determining  the  method  by  which  the 
appointment  should  be  made.  After  the  passage  of  that  vote  an 
i^ipointment  by  any  other  method  would  not  have  been  in  order 
— would  not  have  been  according  to  parliamentary  usage.  If  the 
convention  had  omitted  the  ballot,  and  made  the  appointment  by 
resolution  without  first  rescinding  the  vote  to  ballot,  it  might  per- 
haps have  been  a  legal  appointment,  on  the  ground  that  there  was 
an  implied  rescission,  but  it  certainly  would  have  been  irregular. 
But  that  course  was  not  taken.  After  voting  to  ballot  a  ballot  was 
actually  taken  which  resulted  in  an  election  by  a  clear  majority. 
Then,  without  any  vote  changing  the  method,  the  convention  pro- 
ceeded to  pass  a  resolution  which  declared  another  man  elected  and 
appointed.  In  addition  to  the  irregularity  of  not  following  the  pre- 
scribed method,  they  departed  from  it  after  the  thing  to  be  done 
had  been  done.  The  convention  decided  to  appoint  and  did  appoint 
by  ballot,  and  then  appointed  another  man  by  resolution. 
We  have  said  that  the  appointment  whs  made  when  the  result  of 
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the  ballot  was  asoertained  and  declared.  Nothing  more  was 
qnired  of  the  oonTention.  Its  will  had  been  expressed  in  a  parlia- 
mentary and  legal  method,  had  been  duly  declared,  and  become  a 
matter  of  record.  Declaring  the  resalt  by  resolation  was  nnnecea- 
sary.  No  certificate  or  commission  from  the  convention  or  its  offi- 
cers was  required  by  law.  Mr*  Coogan's  right  to  the  office  vested 
at  once,  and  he  might  without  further  ceremony  accept  and  qual- 
ify. 

We  do  not  wish  to  be  understood  as  denying  the  power  of  the 
conyention  to  correct  errors  and  to  nullify  the  effects  of  fraud.  If 
there  was  a  palpable  error  or  fraud,  or  if  the  ballot  for  any  cause 
was  illegal,  the  convention  might  undoubtedly  treat  it  as  void,  and 
proceed  to  another  election.  If  we  were  to  look  only  to  the  reso- 
lutions which  passed  we  might  assume  that  there  was  an  error  in 
the  ballot  and  so  give  effect  to  the  resolution.  But  the  pleadings 
show  that  it  was  admitted  that  there  was  in  fact  no  error  or  mis- 
take. The  mere  declaration  that  there  was  an  error  when  there 
was  none,  and  the  attempt  to  nullify  the  appointment  on  that  ground 
cannot  be  vindicated. 

These  views  are  believed  to  be  in  harmony  with  the  best  and 
most  carefully  considered  cases.  Appointments  to  office,  by  whom- 
soever made,  are  intrinsically  executive  acts.  It  has  been  so  held 
when  the  appointment  was  made  by  a  court.  Taylor  v.  Common^ 
wealihy  3  J.  J.  Marsh.  401.  Also  when  made  by  the  common 
council  of  a  city.  AchU\f%  case,  4  Abb.  Pr.  35.  And  when  made 
by  an  executive  officer.    Marbury  v.  Madison,  1  Cranch,  137. 

When  the  appointing  officer  or  body  has  not  the  power  of  re^ 
moval,  if  the  power  to  appoint  has  been  once  exercised  it  is  irrevo- 
cable, and  the  appointee  will  hold  office  during  the  term.  Jfar- 
bury  V.  Madison,  AchUy*8  case,  supra;  Cole  v.  Chapman,  44. Conn. 
601;  Putnam  v.  Langly,  133  Mass.  204. 

An  appointment  is  complete  when  the  last  act  required  of  the 
appointing  power  has  been  performed.  The  signing  of  a  commis- 
sion by  the  president  of  the  United  States,  when  the  appointment 
was  made  by  him,  and  the  law  required  a  commission,  was  hold  to 
be  the  last  act.  Marbury  v.  Madison,  supra.  Also  a  writing 
signed  by  the  mayor  of  a  city  making  a  nomination  to  be  Confirmed 
by  the  common  council,  under  the  erroneous  belief  that  such  con- 
firmation was  necessary,  although  it  was  not  required  by  law.  Peo* 
pie  V.  FUzsimmons,  68   N.  Y.  514.     In  the  case  of  a  judicial  ap» 
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pointment  a  declaration  in  open  court,  when  the  law  does.  no( 
require  the  appointment  to  be  in  writing,  has  been  held  to  be  finaL. 
Hoke  T.  Fieldy  10  Baidi,  144;  a  o.,  19  Am«  Bep.  58.  In  AehUf$ 
ease,  supra^  it  was  held  that  the  appointment  was  made  when  both 
bmnches  of  the  oommon  ooanoil  concurred  in  the  passage  of  a  reso^ 
hition  making  the  appointment  So  also  in  People  t.  Stawell,  9 
Abbb  N.  0.  456*  In  Conger  t.  Oilmer,  83  CaL  75,  the  law  required 
that  justices  of  the  peace  appointed  bj  the  board  of  supervisora 
should  receiye  a  commission  signed  by  the  oiBcers  of  the  board  and 
sealed  with  its  seal;  it  was  held  that  a  commission  so  signed  and 
sealed  was  the  only  evidence  of  an  appointment  If  howcTer  such 
formal  act  is  to  be  performed  by  some  other  than  the  appointing 
power  it  constitutes  no  part  of  the  appointment  Marbury  y.  Modi*, 
eon,  oupra;  People  y.  Stowell,  eupra.  Such  formal  acts  in  such 
eases  are  mere  ministerial  acts. 

The  case  of  Marbury  y.  Madison^  eupra,  is  worthy  of  a  more  ex* 
tended  notice.  In  that  case  nearly  all  the  important  principles 
inyolred  in  this  were  promulgated  by  the  Supreme  Court  of  the 
United  States  in  an  elaborate  opinion  by  Ohief  Justice  Mabshall^ 
in  which  the  whole  subject  is  exhaustively  considered. 

President  Adams,  under  a  law  of  Congress,  nominated  certaia 
persons  to  be  justices  of  the  peace  in  the  District  of  Columbia,  and 
tiie  nominations  were  confirmed  by  the  senate.  The  law  required 
that  the  appointees  should  be  commissioned  by  the  president  under 
the  great  seal  of  the  United  States.  The  appointment  was  for  a 
term  of  five  years.  The  president  signed  the  commission  and  the 
seal,  under  the  statute,  was  afiixed  by  the  secretary  of  State,  by 
whom  alone  it  could  be  afiixed.  The  commission  however  was  not 
delivered.  The  persons  appointed  applied  to  the  Supreme  Court 
for  a  mandamus  to  compel  its  delivery.  On  a  rule  to  show  cause 
the  court  held  that  the  appointment  was  complete,  and  that  the 
persons  therein  named  were  legally  entitled  to  the  office;  but  dis- 
chaiged  the  rule  on  the  ground  that  the  cause  was  not  within  the 
jurisdiction  of  the  court 

The  opinion  shows  that  in  some  cases  there  is  a  distinction  be- 
tween the  acts  of  appointing  to  office  and  commissioning  the  per- 
son  appointed.  ''  It  follows,"  say  the  court,  '*  from  the  existence 
of  this  distinction,  that  if  an  appointment  was  to  be  evidenced  by 
any  public  act  other  than  the  commission,  the  performance  of  such 
public  act  would  create  the  officer,  and  if  he  was  not  removable  at 
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the  will  of  the  presidenty  wonld  either  give  him  %  right  to  his  com- 
miflsion,  or  enable  him  to  perform  the  duties  without  if  Again — 
''This  is  an  appointment  made  by  the  president,  by  and  with  the 
advice  and  consent  of  the  senate,  and  is  evidenced  by  no  act  bat 
the  commission  itself.  In  such  a  case  therefore  the  commission 
and  the  appointment  seem  inseparable,  it  being  almost  impossible 
to  show  an  appointment  otherwise  than  by  proving  the  existence 
of  a  commission;  still  the  commission  is  not  necessarily  the  appoint- 
ment^ though  conclusive  evidence  of  it." 

It  was  then  held  that  the  appointment  was  made  when  the  last 
act  required  of  the  president  was  performed.  On  this  point  the 
court  says: — **  Should  the  commission,  instead  of  being  evidence  of 
an  appointment,  even  be  considered  as  constituting  the  appoint- 
ment itself,  still  it  would  be  made  when  the  last  act  to  be  done  by 
the  president  was  perf ormed«  or  at  furthest,  when  the  commission 
was  complete.  The  last  act  to  be  done  by  the  president  is  the  sig- 
nature of  the  commission.  He  has  thus  acted  on  the  advice  and 
consent  of  the  senate  to  his  own  nomination.  The  time  for  delibe- 
ration has  then  passed.  He  has  decided.  His  judgment,  on  the 
advice  and  consent  of  the  senate,  concurring  with  his  nomination, 
has  been  made,  and  the  officer  is  appointed.  This  appointment  is 
evidenced  by  an  open,  unequivocal  act;  and  being  the  last  act 
required  from  the  person  making  it,  necessarily  excludes  the  idea 
of  its  being,  so  far  as  respects  the  appointment,  an  inchoate  and 
incomplete  transaction.  Some  point  of  time  must  be  taken  when 
the  power  of  the  executive  over  an  officer,  not  removable  at  his  will 
must  cease.  That  point  of  time  must  be  when  the  constitutional 
power  of  appointment  has  been  exercised.  And  this  power  has  been 
exercised  when  the  last  act,  required  from  the  person  possessing 
the  power  has  been  performed.'' 

The  case  then  holds  that  affixing  the  seal  to  the  commission  was 
no  part  of  the  appointment,  nor  was  it  essential  to  its  validity,  it 
being  a  mere  ministerial  duty  to  be  performed  by  a  ministerial  offi- 
cer and  not  by  the  appointing  power.  ''It  is  never  to  be  affixed 
till  the  commission  is  signed,  because  the  signature  which  gives 
force  and  effect  to  the  cominission  is  conclusive  evidence  that  the 
appointment  is  made.'' 

It  is  then  held  that  the  power  having  been  exercised  and  the 
appointment  made,  the  president  could  not  unmake  it  and  appoint 
another,  notwithstanding  the  fact  that  the  commission  had  not 
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been  deliTeied;  and  for  the  reason  that  the  president  had  not  the 
power  of  remoyaL  On  this  point  the  court  say:  **  Where  an  oiB- 
eer  is  removable  at  the  will  of  the  execntiyey  the  cironmstance 
wluoh  oompletes  his  appointment  is  of  no  concern,  because  the  act 
IS  at  any  time  reTocable;  and  the  commission  may  be  arrested  if 
still  in  tiie  office.  But  when  the  officer  is  not  removable  at  the  will 
of  the  ezecutiTe,  the  appointment  is  not  rerocable  and  cannot  be 
annulled*  It  has  conferred  legal  rights  which  cannot  be  resumed. 
The  discretion  of  the  executive  is  to  be  exercised  until  the  appoint- 
ment has  been  made.  But  having  once  made  the  appointment  his 
power  over  the  office  is  terminated  in  all  cases  where  by  law  the 
riHoer  is  not  removable  by  him." 

The  case  of  Qmgwr  v.  OUmer,  32  GaL  75,  is  cited  and  relied  on 
by  the  defendant.  In  that  case  it  was  decided  that,  '^  the  appoint- 
ment to  office  by  the  board  of  supervisors  is  not  complete  until  the 
person  appointed  has  received  a  certificate  of  his  election  under  the 
seal  of  the  board,  signed  by  the  proper  officers  of  the  board.  An 
^ppoiitiment  made  by  a  majority  of  the  board  may  be  revoked  at 
any  time  before  such  certificate  is  issued  and  another  person  may 
be  appointed.  In  the  case  of  an  election  to  office  by  the  people  the 
role  is  different,  and  the  issuance  of  a  commission  is  a  mere  minis- 
terial act''  A  statute  of  California  required  that  the  person  ap- 
pointed ehould  reoeive  a  certificate  of  his  appointment  signed  by 
the  officers  of  the  appointing  body  and  sealed  with  its  seal.  The 
eonrt' following  the  case  of  Marbury  v.  Madison^  held  that  the  ap- 
pirintment  was  not  complete  until  the  last  act  required  of  the  ap- 
pointing povrer  had  been  performed;  and  that  the  last  act  was  the 
isnanoe  of  a  certificate  signed  and  stoled  as  required  by  law.  A 
United  States  statute  made  the  secretary  of  state  the  custodian  of 
the  ipeat  seal  and  made  it  his  duty  to  affix  it  whenever  required. 
When  therefore  it  was  affixed  to  commissions  issued  by  the  presi- 
dent to  complete  an  appointment  made  by  him  it  constituted  no 
part  of  the  act  of  appointing,  but  was  a  mere  ministerial  act  attest- 
ing the  verity  of  the  presidential  signature.  In  Conger  v.  Oilmer 
the  signing  and  sealing  of  the  certificate  were  acts  to  be  performed 
by  the  botfd,  the  appointing  power  being  performed  by  its  officers 
and  by  its  immediate  direction,  and  were  properly  held  to  be  an 
essential  port  of  the  act  of  appointment — executive  and  not  minis- 
terial aote.  So  &r  that  case  seems  to  be  in  harmony  with  the 
views  we  have  expressed,  and  is  an  authority  quite  as  much  in  favor 
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of  the  plaintiff  as  of  the  defendant;  for  in  this  ease  it  will  be 
membered  that  no  seal,  no  oertifloate,  nor  any  act  other  than  that 
actually  performed,  is  required  from  the  appointing  power. 

In  that  case  it  will  be  obsenred  that  the  second  appointment  waa 
made  some  days  after  the  first  and  at  a  subsequent  meetiiig.  The 
board  doubtless  had  continuing  jurisdiction  over  the  subject  mat-r 
ter.  But  it  is  not  contended,  that  when  the  law  requires  a  conyen- 
tion  to  meet  on  a  given  day  and  make  an  appointment,  the  con^Ten* 
tion  may  meet  on  a  subsequent  day  and  revoke  an  appointmnit 
made  at  the  time  required. 

The  case  of  Baker  y.  Cuahman,  127  Mass.  105,  another  case. 
cited  by  the  defense,  was  this:  The  aldermen  and  councilmen,. 
thirty-one  in  number,  met  in  joint  conyention  to  appoint  a  city 
clerk.  Baker  received  seven  teen  votes,  but  there  were  thirty-two 
votes  cast.  The  convention  declared  the  ballot  void,  and  on  a 
second  ballot  being  taken  Cushman  was  elected.  The  court  held 
that  his  election  was  legal,  saying  that  ''it  was  within  the  lawful 
power  of  the  convention,  at  the  same  meetings  and  before  the  re- 
sult of  the  election  had  been  declared,  to  treat  the  proceedings 
already  had  as  irregular  and  invalid,  and  to  vote  anew.''  In  that 
case  there  was  a  reason  for  setting  aside  the  ballot  It  may  have 
been  tainted  with  fraud:  If  fraudulent,  the  extent  of  the  fraud 
could  not  be  known,  for  several  members  entitled  to  vote  may  have 
refrained  from  voting,  and  several  not  entitled  to  vote  may  have 
voted;  and  possibly  the  fraudulent  votes  may  have  been  required  to 
make  a  majority.  The  convention  had  a  right  to  insist,  and  it  was 
due  to  the  appointee,  that  there  should  be  a  ballot  free  from  any 
suspicion  of  fraud.  Had  there  been  a  similar  fact  m  this  case,  or 
any  reason  for  declaring  the  ballot  void,  it  would  have  presented  a 
different  question.  We  regard  that  case  as  consistent  with  the  posi-^ 
tion  we  have  taken. 

The  case  of  Stale  v.  Foster,  2  Halsted  (N.  J.),  101,  was,  like 
this,  the  case  of  an  appointment  by  a  joint  convention  of  two  bodies. 
It  consisted  of  fifty-six  members,  of  which  only  fifty-five  were 
present  and  voting.  On  two  ballots  Miller  had  twenty-eight  votes, 
but  was  not  declared  elected,  the  chair  ruling  that  a  majority  of 
the  whole  number  was  necessary,  in  which  ruling  he  was  sustained, 
by  the  convention.  Another  ballot  was  taken  and  Foster  received 
thirty-one  votes  and  was  declared  elected.  The  court  held  that 
Poster  was  legally  elected.     The  court  interrupted  the  couiui  I .  for 
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the  plaintiS  with  the  annoancement  that  their  minds  were  made 
api  and  then  said  "  that  all  deliberative  assemblies  during  their  sesr 
sion  haye  a  right  to  do  and  undo,  consider  and  reconsider,  as  often 
as  they  think  proper^  and  it  is  the  result  only  which  is  done.  In 
this  caae  they  had  a  right  to  reconsider  any  question  which  had  been 
before  them  or  any  vote  which  they  had  made."  We  cannot  re- 
gard that  case  »s  an  authority  controlling  or  materially  influencing 
mac  decision,  for  several  reasons.  It  was  hastily  decided  and  mani*- 
tefiy  was  not  well  considered.  It  confounds  legislati  ve  proceedings 
with  executive  mU  and  applies  the  rules  regulating  the  former  to 
the  latter,  while  such  rules  are  applicable  only  to  a  limited  extent. 
It  assumes  that  the  convention  had  power  to  undo  as  well  as  to  do, 
to  remove  as  well  as  to  appoint.  That  may  have  been  so  in  tha^ 
pase,  while  confessedly  it  is  not  so  in  this. 

Forthese  reasons  a  majority  of  the  court  holds  that  there  is  no 
error  in  the  judgment  of  the  Superior  Court. 

In  this  opinion  LooKia  and  GnAJraEB,  J  J.,  oonouned;  Pabk,  G, 
J.,  dissented. 


Babtlbit  v.  Slatib. 

CBS  Oonn.  HIS.) 

A  fogaqr  of  a  fond  la  triist  to  pay  the  income  to  the  testttor^s  gxmnddaughter* 
the  trustee's  daughter,  or  such  portion  as  he  might  consider  best,  and  paja- 
ble  within  one  jear  from  the  testator's  death  at  the  conyenience  of  the  exeoo- 
tor,  does  not  draw  interest  until  a  year  from  the  testator's  death. 

niHB  opinion  states  the  case. 

F.  BarilM,  in  person. 

«/.  HaUey  and  Wf  A.  Briscoe,  for  defendants. 

Pabk,  0.  J.  The  will  of  John  F.  Slater,  bequeaths  the  sum  of 
11,000,000  to  his  son-in-law,  Francis  Bartlett,  the  plaintiff  in  this 
suit,  in  trust  to  pay  the  income  arising  therefrom  or  such  portion 
thereof  as  he,  the  trustee,  might  consider  best,  to  the  testator's  grand- 
daughter, the  daughter  of  Mr.  Bartlett,  during  her  natural  life. 
Vol.  LV  — 10 
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In  another  claaae  of  the  will  this  bequest  is  made  payable  to  the 
trostee,  by  the  ezecators  of  the  idll,  within  one  year  after  the  death, 
of  the  testator^  at  the  convenienoe  of  the  ezecntorSy  and  they  are 
anthorized  to  pay  it  in  stocks  or  bonds  belonging  to  the  estate  at 
their  cash  yalae,  or  in  cash  as  might  be  preferred. 

The  sole  question  in  the  case  is,  whether  the  trustee  is  entitled 
to  interest  on  this  bequest  from  the  death  of  the  testator,  or  from 
the  end  of  one  year  thereafter. 

The  general  rule  on  the  subject  is  thus  stated  in  Williams  on 
Executors:  ''  When  no  time  of  payment  of  the  legacy  is  fixed  by  the 
will,  the  executor  is  allowed  one  year  from  the  death  of  testator  to 
ascertain  and  settle  his  affairs;  at  the  end  of  which  time  the  court 
for  the  sake  of  general  conyenience,  presumes  the  personal  estate  U> 
have  been  reduced  to  possession*  Upon  that  ground  interest  is 
payable  from  that  time,  unless  some  other  period  is  fixed  by  the 
wiU.  Nor  will  interest  be  payable  from  an  earlier  date  though  there 
is  a  direction  in  the  will  to  pay  the  legacy  as  soon  as  possible."  2 
Williams  Bxrs.  14S4.  See  also  d  Bedfield  WiUs,  465,  471;  1  Swift 
Dig.  465. 

There  are  some  exceptions  to  this  genend  rule.  One  is  where  a 
legacy  is  given  in  satisfaction  of  debt.  Another  is  where  a  legacy 
is  given  to  the  testator's  minor  child,  or  to  one  to  whom  the  testae 
tor  is  in  loco  parentis,  and  there  is  no  other  provision  for  tiie  maia* 
tenanoe  of  the  legatee.  Another  is  where  the  legacy  is  an  annuity; 
and  still  another  where  the  bequest  is  of  the  residue  of  the  teste* 
tor's  estate,  or  of  some  aliquot  part  thereof,  in  trust  to  pay  the  in* 
terest  or  income  to  the  legatee  for  life  with  remainder  over  at  his 
death. 

In  all  these  cases  the  rule  is  to  allow  interest  from  the  death  of 
the  testator.  But  no  one  of  these  exceptions  to  the  general  rule 
applies  to  the  case  under  consideration.  It  is  claimed  however  that 
the  legacy  being  given  to  a  third  person  to  pay  the  income  to  the 
beneficiary  during  her  natural  life,  is  in  the  nature  of  an  annuity^ 
and  that  so  the  rule  in  relation  to  annuities  should  apply. 

The  language  of  the  bequest  is  as  follows:  **  To  pay  the  income 
arising  therefrom  or  such  parts  thereof  as  he  (the  trustee)  maycon>« 
sider  best,  and  at  such  times  as  he  sees  fit,  to  my  granddaughter 
during  her  natural  life."  This  bequest  grants  discretionary  power 
to  the  trustee  to  pay  to  the  beneficiary  such  portion  of  the  income 
as  he  may  consider  best.     He  may  pay  over  the  whole,  or  any  por. 
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tion  thereof,  or  none  at  all,  according  to  hi8  discretion.  The  time  of 
payment  too  is  left  wholly  to  the  discretion  of  the  trustee.  The 
Inquest  has  bnt  few  of  the  elements  of  an  annuity,  which  is  **  a 
yearly  payment  of  a  certain  som  of  money  granted  to  another  in  fee, 
or  for  lif^,  or  for  a  term  of  years,  chai^ng  the  person  of  the  gran* 
lor  only."    2  Williams  Exrs.  809. 

In  the  case  of  BoM  y.  AtMiwrtnan,  4  Brad.  129,  the  court  says: 
'*  The  income  or  interest  of  a  certain  fond  is  not  an  equity,  but 
simply  profits  to  be  earned,  and  although  directed  to  be  paid  an* 
anally,  that  relates  only  to  the  mode  of  payment,  and  does  not 
change  tiie  character  of  the  bequest  In  such  a  case  it  does  not  be- 
come the  duty  of  tiie  executor  to  inyest  tiie  principal  fund  until 
the  end  of  a  year,  and  the  inteiest  does  not  become  payable  until 
the  end  of  the  second  year."  Bedfield  on  Wills,  yoL  8,  p.  186,  says: 
"  In  the  case  of  an  annuity  bequeathed,  it  begins  from  the  death  of 
the  testatinr,  and  the  first  payment  becomes  due  in  one  year  there- 
after; but  wHen  the  interest  or  net  income  of  a  certain  sum  is  giyen, 
it  will  not  begin  to  run  till  the  end  of  the  first  year  from  the  death 
of  the  testator,  and  the  first  payment  consequently  becomes  due  in 
two  years  from  that  date." 

Lord  Eldov,  in  Oibmm  y.  BoUy  7  Ves.  95,  drew  the  distinction 
between  an  annuity  and  a  legacy  for  life,  which  has  been  cited  in 
erery  thoroughly  considered  case  since.  He  says:  -  ''  If  an  annuity 
is  giyen,  the  first  payment  is  payable  at  the  end  of  the  year  from 
the  death;  but  if  a  legacy  is  giyen  for  life,  with  the  remainder 
Ofer,  no  interest  is  due  till  the  end  of  two  years.  It  is  only  the  in- 
terest of  the  legacy;  and  till  the  legacy  is  payable  there  is  no  fund 
to  produce  interest." 

We  think  it  is  clear  that  the  legacy  in  question  cannot  be  regarded 
ss  an  annuity. 

The  trustee  further  claims  that  the  clause  in  the  will  which  de- 
clares that  **  the  l^;acies  as  aforesaid  are  to  be  paid  within  one  year 
from  my  decease,  at  the  oonyenience  of  my  executors,  and  said  execu- 
tors are  authorized  to  pay  the  same  in  stocks  and  bonds  belonging 
to  my  estate  at  their  cash  yalue  or  in  cash  as  may  be  preferred,'' 
shows  that  the  testator  intended  that  the  legacy  in  question  should 
be  pafd  at  some  period  or  periods  during  the  year,  and  not  after 
the  expiration  of  the  year*  He  thus  presents  the  point  in  bis  brief : 
''  The  period  of  payment  within  the  year  was  to  be  governed  by  the 
oonyenience  of  the  executors,  and  as  bearing  upon  that  conyenienoc, 
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payment  in  the  bonds  and  stocks  of  the  testator  was  distinctly  an* 
thorized.  The  case,  as  submitted,  shows  that  after  payment  of  all 
debts  and  other  legacies,  there  existed  in  the  hands  of  the  executors 
interest-bearing  and  diridend-pajring  bonds  and  stocks  largely  in 
excess  of  the  sums  necessary  to  create  the  trust  fund.  Can  it  be 
said  that  the  testator  intended  that  the  interest  and  income  of 
these  stocks  and  bonds  should  be  retained  by  the  executors  and 
added  to  the  corpus  of  the  estate  until  the  last  day  within  the  year 
after  his  death,  and  then  that  the  fund  should  be  paid  to  the  tms* 
tees  in  those  stocks  and  bonds  or  in  cash? .  We  submit,  that  fairly 
construed,  it  indicates  an  intent  that  the  cestui  que  trust  should 
enjoy  the  interest  and  income  of  the  trust  fund  before  the  expira* 
tion  of  the  year/' 

Still  the  will  expressly  gaye  the  executors  one  year  after  the  death 
of  the  testator  in  which  to  pay  the  legacy  to  the  trustee.  Payment 
on  the  last  day  or  last  hour  of  the  year  would  be  within  the  wilL 
That  payment  may  be  made  at  the  conyeuience  of  the  executors 
can  make  no  diflerenee.  They  were  to  be  the  judges  of  their  con- 
Tenience,  Wheneyer  they  should  make  payment  within  the  year, 
It  would  be  presumed  that  then  was  the  conyenient  time  for  pay- 
ment. They  were  only  restricted  to  the  year.  But  the  will  declares 
that  payment  may  be  made  in  bonds  and  stocks  at  their  cash  yalue 
at  the  time  payment  shall  be  made  within  the  year.  The  bonds 
were  interest-paying  bonds,  and  the  stocks  were  diyidend-paying 
stocks.  The  cash  yalue  of  such  bonds  and  stocks,  at  any  particu- 
lar time,  is  made  up  of  their  yalue  as  representing  principal  or 
capital  and  the  accruing  interest  or  diyidend.  The  yalue  thusyariea 
with  the  nearness  or  remoteness  of  the  time  when  the  next  diyi- 
dend will  be  declared  or  the  next  interest  becomes  payable.  But 
the  will  takes  no  notice  of  this  enhancement  of  yalue.  The  pay- 
ment of  $1,000,000  may  be  made  in  their  cash  yalue  at  the  time  of 
such  payment;  no  more  and  no  less.  And  if  payment  shall  be  made 
in  cash  on  the  last  day  pf  the  year  after  the  death  of  the  testator, 
the  payment  shall  be  of  the  sum  of  $1,000,000,  no  more  and  no 
less.  The  will  declares  that  such  payment  in  either  mode  shall  be 
full  payment  of  the  bequest  How  then  can  interest  be  claimed  by 
the  terms  of  the  will? 

This  .would  seem  to  be  a  full  and  complete  answer  to  the  further 
claim  of  the  trustee,  that  a  proper  construction  of  the  bequest  in 
question  shows  it  to  be  a  bequest  for  the  maintenance  of  the  grand* 
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daughter  of  the  testator,  and  that  so  the  beqaest  carries  interest 
from  the  death  of  the  testator,  not  by]  presumption  of  law,  bnt  bj 
the  will  itself. 

The  answer  is,  that  if  the  trastee  is  right  in  his  claim,  that  the 
will  itself  shows  the  bequest  to  be  given  for  the  maintenance  of  the 
granddanghter,  still  the  will  itself  declares  that  the  payment  of 
11,000,000  in  cash,  or  in  stocks  and  bondb  at  their  cash  yalne,  ai 
any  time  within  one  year  from  the  death  of  the  testator,  shall  be 
foil  payment  of  the  bequest;  not  full  payment  of  the  principal  sum, 
kaving  the  interest  unpaid,  but  full  payment,  principal  and  inter- 
tet,  if  there  could  be  any  interest.  Surely  the  testator  had  the 
right  to  say  how  large  the  bequest  should  be  which  he  left  for  the 
Aiaintenance  of  his  granddaughter,  if  the  trustee  is  correct  in  his 
construction  of  the  wilL 

Bnt  is  he  correct  in  that  construction?  He  bases  his  claim  upon 
the  word  "  best  *'  in  the  bequest.  He  presents  the  point  thus :  *'  The 
will  provides,  whether  the  ability  of  the  father  to  furnish  mainte- 
nance for  his  daughter  should  exist  or  not,  that  some  part  of  the 
income  shall,  during  the  infancy  of  the  daughter,  as  well  as  after- 
ward, be  paid  to  that  daughter.  It  is  to  be  such  portion  as  that 
&ther  shall  consider  best.  Best  for  whom?  Not  best  for  the 
trustee,  to  diminish  his  own  natural  liability,  but  best  for  the  in- 
fant. What  else  could  be  best  for  such  infant  but  education  and 
maintenance?  *'  But  many  other  things  might  be  best.  It  might 
be  best  to  withhold  rather  than  to  pay.  Manifestly,  the  great  con- 
eem  of  the  testator,  in  bequeathing  this  yery  large  sum  of  money, 
the  interest  of  which  would  be  $60,000  per  year,  was  the  welfare  of 
his  young  granddaughter,  who  was  just  entering  into  womanhood. 
There  was  greatly  more  danger  that  her  father,  the  trustee,  would 
pay  her  too  much  of  this  vast  income  during  her  minority  than  that 
he  would  pay  her  too  little;  and  during  such  time  it  seems  to  be 
clear  that  the  word  ^^  best,"  as  used  by  the  testator,  had  more  ref- 
erence to  withholding  the  income  than  to-  paying  it.  The  plain 
meaning  is,  pay  her  only  what  you  think  best.  We  think  the  trus- 
tee's construction  of  the  bequest  is  not  correct. 

We  therefore  advise  the  Superior  Court  that  the  plaintiff  is  not 
entitled  to  interest  till  the  end  of  one  year  from  the  death  of  the 
testator. 

Judgment  affirmed. 

In  this  opinion  the  other  judges  concurred. 
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BOOBBS  T.    BOOBBS. 

(M  Oonn.  m.) 

Ttade^mark  — fam&if  name, 

A  nuumfMtnier  has  the  right  la  good  fUth  to  om  his  own  nama  u  a  tnids* 
mark  upon  his  goods,  althoagh  it  lathe  same  as  that  of  ai&other  mannfae* 
tuier  of  like  goods  who  uses  the  same  as  a  trade-mark. 

SUIT  to  refltrain  the  use  of  a  trade-mark.  The  opinion  statea  the 
case.     The  defendant  had  judgment  below. 

F.  Chamberlain,  0.  K  Piatt,  J.  P.  Piatt  and  J7.  R.  IfOk,  for 
appellant. 

0.  R.  IngereoU,  O.  B.  Mitchell  and  ff.  A.  Pay,  for  appellees. 

Stoddabd,  J.  As  we  understand  the  findings  and  rulings  of  the 
Superior  Court,  practically  the  only  question  left  for  the  determi* 
nation  of  this  court  is  in  respect  to  the  plaintiff's  exclusive  right, 
as  against  these  defendants,  to  stamp  the  word  **  Bogers ''  upon 
silver-plated  flat  ware,  such  as  knives,  forks,  spoons,  etc.  In  con- 
sidering this  subject  it  must  constantly  be  borne  in  mind  that  all 
questions  of  fact  are  finally  disposed  of  by  the  Superior  Court,  and 
that  this  court  cannot,  even  by  inference,  supplement  such  finding 
or  supply  omitted  facts.  Under  our  practice  this  court  is  controlled 
by  the  finding  as  it  comes  to  us.  The  case  staads  upon  an  answer 
denying  the  material  allegations  of  the  complaint,  and  in  so  far  as 
the  Superior  Court  omitted  to  find  true  the  allegations  and  daimB 
of  the  plaintiff,  those  allegations  and  claims  must  be  regarded  as 
not  proved. 

The  defendants  stamped  upon  the  shanks  of  spoons  and  forks 
manufactured  by  them  the  combination  of  words  **  C.  Bogers  & 
Bros.  Al."  The  plaintiff's  stamp  is  ''  ^Rogers  &  Bro.  Al.''  The 
finding  states  in  detail  the  use  by  several  different  partnerships  or 
corporations  of  stamps  all  bearing  the  common  and  distinctive  word 
''  Bogers,"  and  differing  from  each  other  in  all  other  material  re- 
spects except  in  the  use  of  this  common  and  conspicuous  word 
'^  Bogers,"  one  concern  using  a  stamp  with  the  word  **  Bogers  " 
alone.  The  finding  then  proceeds:  ''By  reason  of  the  numerous 
stamps  on  spoons,  forks  and  knives,  containing  the  word  *  Bogers,* 
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M  before  mentioned,  and  of  the  efforts  of  the  yarions  concerns  who 
have  nsed  snch  stamps  since  1847  to  promote  the  sale  of  their  goods 
as  'Bogers  goods,'  the  word  *  Bogers  *  has  become  the  conspicnous 
and  fMni1i«r  part  of  snch  stamps  with  a  large  class  of  reitail  buyers; 
ahd  while  jobbers  and  dealers,  and  those  retail  buyers  who  are  in- 
formed of  the  facts,  readily  distinguish  between  the  stamps  of  the 
different  manufactories  by  the  word  or  symbols  which  such  stamps 
do  not  possess  in  common,  those  retaQ  buyers  of  the  articles  who 
buy  by  the  stamps  or  single  article  look  only  to  the  word  '  Rogers,' 
and  are  for  this  reason  liable  to  confound  the  yarious  stamps;  but 
generally  the  retail  buyers  who  desire  any  information  on  the  sub- 
ject of  tiie  make  of  the  goods,  rely  upon  the  dealer  for  such  infor- 
mation.'' 

It  appears  from  the  extract  that  there  are  two  governing  facts: 
Ist,  that  the  word  ''  Bogers "  is  the  conspicuous,  familiar,  mate- 
rial and  yaluable  thing  in  the  various  so-called  trade-marks;  2d, 
that  the  stamp  of  the  defendants  is  liable  to  be  mistaken  for  that 
of  the  plaintiffs  because  of  the  use  of  the  word  '^  Rogers,"  and  by 
that  limited  class  alone  who  look  only  to  the  word  ^'  Rogers."  And 
again  the  case  states:  ^*  Between  the  stamps  so  used  by  the  defend- 
ants and  the  stamps  used  by  the  plaintiffs  upon  similar  articles 
manufactured  by  them  respectively,  the  dealers  and  jobbers  in  such 
articles  have  no  difficulty  in  distinguishing.  And  this  is  also  true 
of  those  retaQ  buyers  who  look  beyond  the  word  'Rogers.'  But 
those  who  regard  the  word  ^  Bogers '  only  would  be  liable  to  con- 
found one  with  the  other,  as  is  the  case  of  the  various  ^Bog- 
ers' stamps  before  mentioned.  BetaQ  buyers  sufficientiy  acquainted 
with  the  various  '  Bogers '  stamps  in  the  market  to  distinguish  be- 
tween the  same  would  have  no  difficulty  in  distinguishing  between 
the  two  stamps  of  the  plaintiffs  and  defendants;  but  the  general 
resemblance  between  the  two  stamps  is  such  that  a  person  knowing 
that  of  the  plaintiffs  and  not  knowing  that  of  the  defendants  mighty 
upon  referring  to  it,  but  not  reading  it  attentively,  mistake  it  for 
that  of  the  plaintiffs."  Thus,  with  reiteration  the  court  below  em- 
phasizes the  fact  that  the  word ''  Bogers  "  is  the  controUing  word  — 
the  one  thing  that  is  the  basis  of  all  possible  confusion  or  mistake 
in  the  use  of  the  two  stamps. 

There  is  no  finding  or  suggestion  of  fact  that  any  other  part  of  de« 
fondants'  stamp  is  answerable  in  any  degree  for  that  liability  to  mis- 
lake.    If  any  other  part  of  the  stamp,  in  configuration,  collocation 
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or  combination  of  words,  figures  or  symbols,  or  in  other  respect,  con- 
tribnted  in  any  manner  to  deceive  possible  -purchasers  and  enable 
the  defendants  to  sell  their  goods  as  those  of  the  plaintiffs,  it  should 
so  have  been  found  by  the  trial  court  This  court  cannot  find  such 
facts  from  an  inspection  of  the  stamp  itself.  This  is  not  a  case 
where  this  court  can  pronounce  as  matter  of  law  that  the  defend- 
ants' stamp  in  other  particulars  so  resembles  that  of  the  plaintifEs 
as  to  amount  to  a  representation  that  the  goods  are  the  plaintiffs' 
goods.  In  this  particular  the  case  at  bar  differs  from  many  of  the 
cases  cited  in  the  briefs  of  counsel.  In  some  of  the  English  cases 
relied  upon,  and  in  other  instances,  the  court  determined  from  the 
evidence  in  the  particular  case  whether  the  stamp  was  of  an  objec- 
tionable character,  thus  exercising  a  combined  jurisdiction  over  fact 
and  law.  In  our  courts,  as  before  stated,  these  jurisdictions  are 
separated,  the  fact  being  committed  to  the  Superior  Court,  and  the 
law  to  this  court. 

It  is  said  that  this  stamp,  ^  0.  Rogers  &]  Bros.  Al,**  is  ^  stamped 
upon  the  backs  of  the  shanks  of  the  spoons  and  forks  in  the  samie 
manner  and  place  as  the  plaintiffs'  goods  are  and  have  been  stamped.'' 
This  is  undoubtedly  an  evidential  fact,  from  which  the  trial  court 
might,  in  connection  with  other  circumstances,  have  found  a  liabil- 
ity to  deceive,  on  account  of  the  location  and  peculiar  characteristic 
of  the  defendants'  stamps,  but  the  court  has  not  so  found;  presump- 
tively the  evidence  did  not  warrant  that  conclusion;  and  on  the 
contrary,  the  court  repei^tedly  tells  us  that  the  word  '^  Sogers  "  alone 
is  the  only  possible  misleading  character.  And  further  we  are  in- 
formed that ''  the  method  of  stamping  their  name  upon  such  arti- 
cles manufactured  by  them,  and  the  locality  of  the  stamp  upon  the 
article,  has  been  that  commonly  employed  by  manufacturers  of  such 
silver  plated  articles  for  many  years.  The  mark  '  Al '  has  been 
frequently  used  by  manufacturers  of  such  ware  for  many  years  as  a 
mark  of  quality,  and  is  so  regarded  in  the  trade."  Manifestly  upon 
this  condition  of  facts,  in  the  absence  of  a  finding  that  the  location 
of  the  stamp  combining  with  its  form,  might  have  a  misleading 
effect,  we  cannot  say  as  matter  of  law  that  it  does  have  that  possi- 
ble effect,  particularly  in  view  of  this  finding,  that  the  location  of 
the  stamp  is  common  to  the  trade,  and  the  addition  of  the  marks 
of  quality,  ^*  Al,"  is  commonly  used  by  manufacturers  as  a  quality 
mark.  We  feel  constrained  by  the  facts  in  the  case  to  say  thafe. 
there  is  no  foundation  laid  for  the  claim  that  we  should  rule  as  ma^ 
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ter  of  law  that  the  jadgment  of  the  Saperior  Court  is  erroneousi  8o 
farsa  that  jadgment  relates  to  the  stamp  in  qaestion  in  other  re- 
qpeets  than  the  nse  of  the  word  ^*  Rogers." 

'  This  appeal  raises  the  qaeetioii  of  error  or  no  error  upon  the  facts 
fcnmd,  and  **  when  therefore  on  such  appeal  the  record  omifcs  to 
present  facts  essential  to  the  case  of  the  appellant,  this  court  can 
simply  affirm  the  judgment,  and  cannot  remand  the  case  to  the 
lower  court  for  amendment,  or  a  further  hearing  or  finding. '* 
8cUe9inger  t.  Ohapfnan,  52  Oonn.  273. 

Have  these  plaintiffs,  as  against  these  defendants,  an  ezdnsiye 
right  to  the  use,  in  their  stamp,  of  the  word  **  Bogers?"  Upon 
this  branch  of  the  case  there  is  one  further  fact  stated  as  follows: 
**  The  purpose  of  the  defendants  in  stamping  their  firm  niune  upon 
the  spoons,  forks  and  knives  so  manufactured  by  them,  has  been  to 
indicate  to  the  public  that  they  are  the  manufacturers  of  the  goods 
so  stamped.  But  the  defendants,  in  commencing  the  manufacture 
of  such  articles,  had  in  view  the  popularity  in  the  market  of  such 
goods  bearing  a  stamp  containing  the  word  '  Bogers,'  and  an  induce- 
ment to  commence  such  manufacture  was  the  advantage  they  might 
deriye  from  having  their  goods  so  stamped."  And  then  the  court 
finds:  *'  The  allegations  of  fraudulent  design  and  acts  on  their  (the 
defendants')  part,  contained  in  articles  11,  12,  13,  14,  15  and  16  of 
the  complaint,  are  found  to  be  not  true.''  The  11th  article  contains 
an  allegation  that  the  defendants,  ''with  intent  to  defraud"  the 
jdaintifls,  sent  their  goods  into  the  market  with  marks  closely  re- 
sembling the  claimed  trade-marks  of  the  plaintiff.  By  article  12  it 
is  stated  that  by  the  external  shape  and  appearance  of  the  goods, 
together  with  the  stamp  and  mode  of  selling,  the  defendants  caused 
their  goods  to  resemble  the  plaintiffs'.  Article  13  contains  an  al- 
legation that  the  defendants'  stamp  is  a  close  imitation  of  the  plain- 
tiffs*, and  is  an  infringment  of  their  trade-mark,  and  is  well  calcu- 
lated to  deceive,  and  does  deceive  purchasers,  and  induces  them  to 
buy  the  defendants'  goods  supposing  them  to  be  of  the  plaintiffs' 
manufacture.  Article  14  alleges  that  defendants'  goods  will  become 
known  as  ''  Bogers"  goods,  and  that  thereby  purchasers  will  be  led 
to  buy  the  defendants'  goods,  believing  them  to  be  the  plaintiffs'; 
and  by  article  15  it  is  alleged  that  the  defendants  fraudulently 
stamp  the  word  ''  Bogers  "  on  their  goods,  intending  to  operate  as 
a  fraud  upon  the  public,  upon  unwary  purchasers,  and  upon  the 
Vol.  LV-^11 
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plaintifbi  in  the  ways  above  set  forth,  etc.  So  far  the  trial  coart 
has  wholly  negatived  the  claim  of  the  plaintifb  that  the  defendants 
were  actuallj  fraudulent  in  the  use  of  their  stamp,  and  that  such 
iitfimp  was  intentionally  used  to  personate  the  plaintifb'  goods,  not- 
withst^ding  the  finding  that  the  defendants  had  in  view  the  pop- 
ularity of  goods  marked  **  Sogers,"  and  that  one  inducement  was 
the  advantage  they  might  derive  from  so  stamping  their  goods.  But 
in  saying  that  the  allegations  of  fraudulent  design  and  acts  on  their 
part,  contained  in  article  16  of  the  complaint,  are  found  to  be  not 
true,  the  trial  court  goes  further  than  to  deny  the  assertion  of  ac- 
tive personal,  intentional,  fraudulent  design  and  counterfeiting,  and 
negatives  the  constructive  fraudulent  design  implied  in  the  state- 
ment contained  in  that  article. 

Article  16  is  as  follows:  ''  That  by  reason  of  the  facts  aforesaid 
the  use  of  the  word  *  Bogers,'  either  as  the  whole  or  a  part  of  their 
stamp  upon  spoons,  forks  and  knives,  must  and  will  under  the  fixed 
cdroumstances  inevitably  connected  with  such  use,  necessarily  in- 
fringe  upon  the  plaintiffs'  lawful  enjoyment  of  the  use  and  benefit 
of  their  trade-marks  aforesaid,  and  must  and  will  induce  and  caus^ 
unwary  purchasers  and  others  to  purchase  the  spoons,  forks  and 
knives  of  the  defendants,  stamped  with  the  word  '  Bogers,'  either 
as  the  whole  or  as  a  part  of  their  stamp,  in  place  of  and  supposing 
them  to  be  spoons,  forks  and  knives  manufactured  by  the  plain- 
tifb, to  the  great  injury  of  the  plaintifb  and  in  fraud  of  their 
rights."  In  this  article  there  is  no  statement  of  active  fraud,  or 
intentionally  misrepresenting  the  defendants'  goods  to  be  those  of 
the  plaintiffs,  but  only  a  statement  that  inevitably  any  use,  no 
matter  how  honest  and  customary  of  the  word  "  Bogers  "  in  the 
stamp,  will  induce  and  cause  unwary  purchasers  to  purchase  goods 
of  the  defendants'  make,  supposing  them  to  be  the  plaintiffs',  and 
therefore  any  use  of  the  word  '^  Bogers  "  in  such  stamp  by  the  de- 
fendants is  thus  constructively  fraudulent.  This  conclusion  and 
assertion  of  the  plaintiffs  so  stated  is  denied  by  the  trial  court. 
The  plaintiffs'  case  is  stripped  by  the  finding  of  eveiy  fact  coU 
lateral  or  additional  to  the  mere  use  of  the  word  **  Bogers  "  in  the 
stamp. 

The  plaintiffs'  claim,  as  thus  stated,  is  surely  not  warranted  by 
any  decided  case  or  the  authority  of  any  text-writer  brought  to  our 
attention.  Substantially  ail  the  leading  and  governing  facts  and 
characteristics  of  the  recent  English  case  of  Afassam  v.  Thorley^s 
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OaUU  Food  Co.,  14  Gh.  Diy.  748,  a  case  that  is  lai^ly  relied 
i^wn  by  the  plaintifEiy  are  eliminated  from  the  plaintiffs'  case.  A 
itw  citatioDS  from  the  seyeral  opinions  in  that  case  will  indicate 
hofir  fnndamentallj  different  it  was  fh>m  the  case  wi^h  which  we 
«6  dealing.  And  it  should  be  borne  in  mind  that  this  English 
ooort  was  considering  questions  of  fact  upon  the  eyidence  in  the 
case.  P&ge  755:  "'Thorley's  Food  for  Oattle'  meant  that  food 
which  for  many  years  was  manufactured  at  works  belonging  to 
Joseph  Thorley,  and  afterward  was  manufactured  by  his  executors 
carrying  on  his  business  at  the  same  works.''  Page  456:  **  We  have 
heard  nothing  like  a  satisfactory  explanation  of  how  J.  W.  Thor- 
ley's  company  came  into  existence,  unless  it  was  that  the  promoters 
thought  thai  Thorley's  food  was  a  yery  profitable  thing,  and  had 
got  a  great  reputation,  and  that  they  should  like  to  steal  the  repa« 
tation  which  it  had  acquired.  In  order  to  do  that  they  somehow 
or  other  got  into  communication  with  a  brother  of  the  late  Joseph 
Thorkj,  who  for  some  years  had  been  in  the  seryice  of  Joseph 
Thorley,  and  during  those  years,  according  to  his  own  account^ 
which  I  take  to  be  true,  had  acquired  a  knowledge  of  the  recipe 
and  of  the  manufacture,  but  who  for  seyeral  years  preyious  to  the 
existence  of  this  company  had  neyer  had  anything  to  do  with  the 
manofactuie  of  food  for  cattle.  Haying  the  name  of  Thorley, 
which  was  the  distinguishing  mark  of  the  food  for  cattle,  he  either 
tendered  himself  for  sale  or  was  found  for  purchase  by  some  per- 
sons, in  order  that  his  name  might  be  got  into  a  joint  stock  com* 
pany  formed  for  the  sake  of  selling  these  goods.  Why  was  that 
name  got  in  there  except  for  the  purpose  of  inducing  the  world  to 
belieye  that  it  was  the  same  concern,  or  that  it  was  the  same  Thor* 
ley,  or  a  continuation  of  the  same  Thorley,  whose  name  was  the 
principal  characteristic  of  the  name  of  the  article?  The  name  of 
the  company  is  to  my  mind  a  fiction.  The  meaning  which  the 
name  of  ^  J.  W.  Thorley  &  Co.,  Limited '  would  conyey  to  any  per- 
son's mind  is  that  there  had  been  a  partnership  of  J.  W.  Thorley 
&  Oo.,  a  real  partnership,  which  had  been  carrying  on  business  in 
the  manufacture  of  this  food  for  cattle,  and  that  for  some  reason 
or  other,  such  as  we  haye  seen  constantly  in  our  experience  in  this 
court,  the  partnership  had  been  minded  to  conyert  itself  into  a 
limited  company  for  the  more  conyenient  transaction  of  its  busi- 
ness  *  *  *  I  am  therefore  of  opinion  that  in  this  case  what 
the  defendant  company  haye  done  has  been  calculated  to  deceiye. 
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and  I  am  bound  to  say,  in  my  judgment,  I  have  no  doubt  was  from 
the  first  intended  to  deceive  the  persons  purchasing  their  article 
into  the  belief  that  they  were  purchasing  the  article  which  Joseph 
Thorley  had  formerly  manufactured  at  the  works  which  had 
attained  the  great  reputation  which  Thorley's  manufacture  appears 
to  have  obtained.''  BAOOALLAYy  L.  J.,  said:  ''I  do  not  profess 
to  say  now  whether  J.  W.  Thorley,  if  honestly  carrying  on  business 
on  his  own  account  in  the  manufacture  and  sale  of  this  article 
might  not  call  it  '  Thorley's' Food  for  Cattle/ provided  he  took 
proper  precautions  to  prevent  it  being  supposed  that  the  article  he 
was  so  manufacturing  was  manufactured  by  the  representatives  of 
Joseph  Thorley,  but  I  feel  satisfied  that  the  company  has  no  right 
whatever  to  use  that  name.  I  am  strongly  inclined  to  the  opinion, 
though  it  is  unnecessary  to  decide,  that  according  to  the  view  of 
Lord  Westbubt  in  the  OUnfield  Starch  case,  the  expression 
'  Thorley's  Food  for  Cattle '  indicates  the  trade  denomination  of 
the  article  manufactured  by  the  particular  person,  but  even  on  the 
assumption  that  the  defendant  company  had  not  only  the  right  to 
manufacture  this  article  but  to  call  it  ^Thorley's  Food  for  Cattle,' 
I  have  come  to  the  conclusion  on  the  evidence  that  they  adopted 
such  a  mode  of  endeavoring  to  push  that  article  in  the  market  as 
to  induce  many  persons  to  entertain  the  reasonable  belief  that  the 
iirticle  they  were  so  putting  upon  the  market  had  been  manufac- 
tured by  the  representatives  of  Joseph  Thorley."  Bbamwell,  L. 
J.,  said:  '*  The  complaint  of  the  plaintiffs  is  not  that  the  defendants 
made  and  sold  the  same  article  that  the  plaintiffs  make,  but  that  it 
tvas  sold  in  such  a  way  as  to  induce  purchasers  to  believe  that  it 
was  the  article  manufactured  by  the  establishment  which  was 
Joseph  Thorley's,  and  now  is  carried  on  by  his  executors.  The 
learned  counsel  for  the  defendants  admit  that,  if  that  is  so,  there 
is  a  cause  of  action  against  them,  and  that  they  must  be  restrained 
from  doing  it.  The  question  therefore  is  one  of  fact — was  the 
trade  so  carried  on  by  the  defendants  as  to  give  rise  to  that  belief? 
It  appears  to  mo  almost  impossible  to  entertain  a  doubt  upon  that 
question."  James,  L.  J.,  finally  announced  that  an  injunction 
would  issue,  and  Mr.  Qlasse,  who  was  of  counsel,  said:  **  But  it  is 
not  the  substance  of  your  Lordship's  judgment  that  they  are  not 
to  use  the  word  Thorley  in  connection  with  their  cattle  food? 
Jau ES,  L.  J. :  '^  We  cannot  prohibit  their  using  the  name  if  they 
'use  it  in  a  way  not  calculated  to  mislead  the  public." 
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Qaotationa  are  made  at  such  length  from  this  case  beoanse  of  the 
importance  apparently  attached  to  it  by  the  plaintiffs.  It  will  be  seen 
that  the  case  was  regarded  as  one  where  a  joint  stock  company  had 
assamed  the  name  of  **  Thorley ''  with  the  preconceived  design  of 
inducing  the  public  to  believe  that  their  manufacture  was  that  of 
the  plaintiffs,  with  intent  to  pirate  the  marks  of  origin  of  the 
plaintiffs'  goods.  In  this  yiew  the  English  case  goes  no  further 
than  this  court  in  Holmes  y.  Holmes,  etc.,  Manuf.  Co.,  37  Conn. 
278;  a  c,  9  Am.  Sep.  3:^4.  Further  as  indicated  by  their 
opinions,  the  judges  strongly  leaned  to  the  position  that  **  Thor- 
ley's  Food  for  Cattle  "  had,  under  the  eyidence  in  the  case,  come  to 
indicate  the  trade  denomination  of  the  article  manufactured  by  the 
particular  person,  and  had  obtained  that  secondary  meaning  wholly 
apart  from  its  ordinary  and  apparent  meaning,  assimilating  it  ip 
this  particular  to  the  *'  Glenfield  Starch  "  case  in  Wolherspoon  y. 
Ourrie,  L.  B.,  5  H.  L.  Cas.  508.  Lastly,  the  English  case,  as  the  final 
and  determinate  view  of  the  case  was  treated  as  a  case  of  intention^ 
fslae  representation  by  the  defendants,  in  their  method  of  adver- 
iiaement  by  labels  and  method  of  packing  goods  and  carrying  on 
their  business.  This  is  shown  by  the  refusal  of  the  court  to  enjoi9 
the  use  of  the  word  ^^Thorley"  absolutely  in  the  cattle  food  busi- 
ness, and  permitting  its  use  so  long  as  that  use  was  not  calculated 
to  mislead.  The  rationale  of  the  decision  of  Massam  y.  Thorley*s 
Oaiile  Food  Co*  is  that  it  was  a  case  of  actual  intentional  misrepre- 
sentation. The  scope  and  limit  of  the  ruling,  in  that  case  in  regard 
to  the  use  of  the  name  '^Thorley,"  is  fixed  by  the  decision  of  the 
same  court  in  Thorley*s  Caltle  Food  Co.  v.  Massam,  in  which  the 
court  protected  by  injunction  the  ^'Thorley's  Cattle  Food  Com- 
pany" in  the  prosecution  of  its  business  in  that  name  against  cir- 
culars and  advertisements  of  the  defendants,  the  executors  of 
Joseph  Thorley.  Both  James  and  Baqqallay,  L.  JJ.,  in  the  lat- 
ter case,  refer  approvingly,  and  as  containing  the  gist  of  the  law, 
to  the  language  of  Lord  Justice  Tcbner  in  Burgess  y.  Burgens,  3 
DeOex,  U.  &  G.,  896,  as  follows:  '^No  man  can  have  any  right  to 
jrepresent  his  goods  as  the  goods  of  another  person;  but  in  applica- 
tions of  this  kind  it  must  be  made  out  that  the  defendant  is  selling 
his  own  goods  as  the  goods  of  another.  When  a  person  is  selling 
goods  under  a  particular  name,  and  another  person  not  having  that 
name  is  using  it,  it  may  be  presumed  that  he  so  uses  it  to  represent 
the  goods  sold  by  himself  as  the  goods  of  the  person  whose  name 
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lie  nses.  But  when  the  defendant  sells  goods  under  his  own  name, 
and  it  happens  that  the  plaintiff  has  the  same  name,  it  does  not 
follow  that  the  defendant  is  selling  his  goods  as  the  goods  of  the 
plaintiff.  It  is  a  question  of  eyidenoe  in  each  case  whether  there 
is  fiJse  representation  or  not/' 

Considered  in  the  ordinary  course  of  trade,  it  is  a  contradiction 
of  terms  to  say  that  a  man  selling  goods  under  his  own  name  sells 
them  as  the  goods  of  another,  even  if  that  other  have  the  same 
name.  The  cases  seem  to  require  some  element  of  false  represen- 
tation other  than  that  implied  in  the  &ir,  honest  and  ordinary  use 
of  a  person's  own  name. 

An  examination  of  the  following  and  kindred  cases,  wherein  the 
use  of  a  person's  name  has  been  regulated,  will  show  that  in  most 
instances  conscious,  intentional  fraudulent  misrepresentation  on 
the  part  of  the  defendant  had  been  resorted  to;  in  others  there  was 
such  a  combined  use  of  the  name  with  other  marks,  characters^ 
figures  or  form  and  arrangemenfc  of  circulars,  advertisements,  etc.^ 
as  to  amount  to  a  false  representation,  and  the  combination  only 
was  enjoined.  No  instance  can  be  found  where  the  use  of  the  name 
only  in  good  faith  has  been  stopped*  See  Orofl  v.  Day,  7  Beay.  84^ 
ffolhway  v.  Holhway^  13  Beay.  218;  Clark  y.  Clark,  25  Barb.  78; 
8yk$s  y.  Sykes,  2  Bam.  &  Cress.  541;  MriOer  y.  Wood,  8  Ch.  Diy. 
608,  610;  Fullwood  y.  Fullwood,  9  Ch.  Diy.  179;  Devlin  y.  Dwlin, 
69  N.  Y.  214;  s.  o.,  25  Am.  Bep.  173;  s.  o.,  27  Am.  Bep.  194; 
Landrelh  y.  Landreih,  22  Fed.  Bep.  41 ;  Shaver  y.  Shaver,  54 
Iow%  218;  8.  0.,  47  Am.  Bep.  642;  JXonsbraker  y.  Stonebraker,  88 
Md.  26S; ^Williams  y.  Brooks,  50  Conn.  278;  Meriden  Britannia 
Co.  y.  Parker,  39  Conn.  450;  8.  o.,  12  Am.  Bep.  410. 

TTpon  the  other  hand  there  has  been,  from  the  first  to  the  present 
time,  a  general  consensus  of  judicial  opinion  that  the  use  of  a  per- 
sonal  name  in  a  fair,  honest  and  ordinary  business  manner  could 
not  be  prevented,  even  if  damage  resulted  therefrom.  Croft  y .  Day, 
7  Beay.  84;  Hollowayy.  HoTUmayy  13  Beay.  213;  Burgess  y.  Burgess, 
3  De  Oex,  M.  &  0.  896;  Faher  y.  Faber,  49  Barb.  357;  Clark  y. 
Clark,  25  Barb.  80;  Meneeley  y.  Meneeley,  62  N.  Y.  427;  s.  a,  20 
Am.  Bep.  489;  Comstock  y.  Moore,  18  How.  Pr.  424;  Oilman  y. 
EunneweU,  122  Mass.  139;  McLean  y.  Fleming,  96  H.  8.  252;  Car- 
miehd  y.  Latimore,  11  B.  I.  395;  Landreih  y.  Landreth,  22  Fed. 
Bep.  41;  Singer  Manuf.  Co.  y.  Long,  18  Ch.  Div.  412.  Other  casea 
and  dicta  might  be  cited;  but  it  is  deemed  unnecessary. 
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In  one  brief  filed  for  the  plainti&  it  is  said  that  they  made  no 
excfaifliTe  claini  to  the  word  ''  Bogers;  '^  but  there  is  coupled  with 
that  disclaimer  a  statement  that  the  word  **  Bogers ''  is  the  con- 
spicaons  and  raloable  part  of  their  mark,  and  that  any  use  of  it  by 
the  defendants  in  the  ordinary  way  of  manufacturers,  by  stamping 
their  goods  with  it,  either  alone  or  in  combination,  will  indubitably 
produce  results  which  they  are  now  striving  to  prevent;  and  in 
another  brief  filed  by  other  counsel  of  the  plaintiffs  the  broad 
daim  is  made  that  the  word  ''  Sogers'*  used  as  a  stamp  should  be 
stopped.  And  as  we  haye  before  said,  this  is  the  only  contention 
left  to  the  plaintiffs  by  the  finding  of  the  court  below. 

In  conclusion  we  think  there  is  neither  authority  nor  reason  in 
support  of  the  doctrine  that  the  fair,  honest  use  of  a  name  can  be 
enjoined  when  it  is  used  in  the  ordinary  course  of  business,  in  the 
way  and  manner  in  which  other  manufacturers  of  similar  goods  are 
accustomed  to  use  their  own  name  in  the  preparation  for  sale,  or 
sale  of  goods;  that  such  a  rule  would  operate  in  restraint  of  trade, 
and  prohibit  a  person  from  using  the  ordinary  means  that  all  are 
entitled  to  use  in  the  prosecution  of  business  enterprises;  that  such 
use  contains  no  element  of  false  representation  or  personation  in 
any  just  and  true  sense,  and  that  while  it  may  be  true  that  a  ix)e8i- 
bility  exists  that  the  goods  of  one  will  be  purchased  to  some  extent 
by  persons  who  either  know  no  distinction,  or  even  by  the  occa- 
sional few  who  suppose  them  to  be  the  goods  of  another,  this  con- 
dition of  things  is  ineyitable  in  trade  and  commerce,  inhering  in 
the  nature  of  things  and  attaches  in  kind,  if  not  in  degree,  in  alt 
cases  where  a  manufacturer  sends  goods  of  any  particular  descrip 
tion,  but  without  distinguishing^  mark,  into  a  district  or  countiy 
where  such  goods  were  before  that  time  unknown,  and  establishing 
a  reputation  in  that  district  or  country  as  the  manufacturer  and 
vendor  of  such  goods.  Any  new  comer  in  the  same  district  with 
similar  goods  would  undoubtedly  profit  by  the  reputation  of  the 
former's  goods;  yet  the  benefit  to  the  public  generally  of  free  com- 
petition, and  the  natural  rights  of  all  to  seek  any  and  all  markets 
would  render  ineffectual  all  attempts  to  shut  out  such  new  comer. 

Since  the  preparation  of  the  foregoing  opinion  the  second  edition 
of  "Browne  on  Trade-Marks"  has  been  distributed.  That  author, 
upon  a  review  of  the  cases,  lays  down  this  proposition:  ''  A  manu- 
f^turer  has  a  right  to  affix  his  own  name  to  an  article  of  his  own 
production.    And  any  injury  which  another  manufacturer,  having 
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tlie  same  surname,  may  suffer  in  consequence  thereof,  is  damnum 
absque  injuria.**  Sec.  420.  And  in  his  commentary  upon  Howe 
y.  Howe  Machine  Co*,  50  Barb.  236,  he  says :  ''  This  case  is  apt  to 
mislead  the  superficial  observer,  and  even  for  a  moment  stagger 
the  preconceived  notions  of  one  used  to  critical  examination.  It 
has  been  cited  more  than  once  in  support  of  this  absurd  proposition, 
to-wit:  that  when  two  men  in  the  same  trade  have  the  same  sur- 
name, one  may  employ  that  surname  as  a  trade-mark,  to  the  exclu- 
sion of  any  such  right  by  the  other;  that  is,  when  two  brothers 
have  made  and  sold  sewing  machines,  the  one  who  first  sta^mped 
his  surname  upon  a  machine  was  the  sole  possessor  of  the  right  tOt 
stamp  his  workmanship  with  his  true  name.  This  condusion'haa 
no  warrant  from  any  authoritative  source."    Sec.  423. 

There  is  no  error  in  the  judgment  of  the  Superior  Court. 

In  this  opinion  Cabpbktek  and  Qbakgee,  JJ.^  oonoozvod; 
LooKis,  J.J  and  Pabk,  0.  J«,  dissented. 


Obogaih'  y.  Schixlh. 

on  Oamtu  188.) 

NegHgeoM  •—  dangerous  premises  <—  irespasssr. 

A»  owned  a  factory  standing  about  ten  feet  back  from  tbe  line  of  the  stiest 
pavement,  and  extending  along  tlie  street  about  eigbtj  feet.    The  space  be* 

'  tween  the  street  line  and  the  building  had  been  so  paved  that  there  was 
nothing  to  indicate  where  the  street  line  ended,  and  in  front  of  the  building 
A.  had  erected  a  porch  which  came  within  six  feet  of  the  street  line,  and 
through  which  entrance  to  the  building  was  effected.  Alongside  of  the 
building  and  adjoining  the  porch  was  a  deep  and  unfenced  area.  B.,  who 
was  unacquainted  with  the  surroundings,  went  to  the  factory  after  dark  in 
search  of  her  child,  fell  into  the  area  and  was  injured.  HM,  that  A.  was 
lUble. 

4  CTION  for  personal  injuries  by  negligence.     The  opinion  statoi 
the  case.     The  plaintiff  had  only  nominal  damages. 


A 


T.  E.  DooliUle  and  W.  L*  Bennett,  for  appellant 
J.  W.  Ailing  and  H.  W^  Aelier,  for  appellee. 
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SiODDABDy  J.  [A  question  of  practioe  omifcted.]  In  the  fint 
paragraph  of  the  complaint  it  is  alleged  that  the  defendant  kept^ 
maintained,  and  permitted  to  remain  on  his  premises,  snbstantiallj 
adjoining  the  highway,  and  so  near  the  public  footway  of  said  high- 
way as  to  make  the  use  of  the  same  unsafe  and  dangerous,  a  deep 
area  or  pit  without  rail,  cover  or  guard  of  any  kind. 

It  was  not  pretended  in  the  argument  that  the  area  was  not  dan- 
gerons  in  itself,  and  its  dangerous  character  is  apparent  from  the 
finding.  Bat  it  is  said  that  the  defendant  owed  no  duty  to  this 
plaintiff  not  to  maintain  this  dangerous  pit  It  is  upon  this  theory 
alone  that  the  judgment  of  the  court  below  was  pronounced,  and 
by  this  theory  that  judgment  must  be  tested,  and  the  case  be  dis- 
posed of  here. 

There  is  no  finding  of  fact  in  this  case  to  disprove  the  allegation 
of  the  complaint  that  this  dangerous  area  or  pit  was  ''so  near  the 
public  footway  of  said  highway  as  to  make  the  use  of  the  same  un- 
safe and  dangerous.''  The  case  does  state  certain  facts  from  which 
argumentatively  or  inferentially  the  court  might  be  led  to  find 
either  that  the  pit  was  or  was  not  so  located  in  reference  to  the 
public  way  and  travel  thereon  as  to  make  the  use  of  the  highway 
unsafe  or  dangerous.  But  the  court  below  made  no  finding  of 
fact  upon  this  point,  thus  leaving  the  legal  inference  arising  from 
the  demurrer  to  have  its  full  effect  upon  this  allegation  in  estab- 
lishing its  undeniable  truth.  This  is  necessarily  so  unless  it  can 
be  said  that  the  court,  as  matter  of  law,  notwithstanding  the  ad- 
mission involved  in  the  demurrer,  ought  to  say  that  the  pit  was 
not  so  located  as  to  make  the  use  of  the  highway  dangerous.  This 
position  has  not  been  taken,  and  we  do  not  think  it  can  be  main- 
tained. That  question  is  peculiarly  one  of  fact,  depending  upon 
all  the  surrounding  and  characterising  facts,  and  upon  the  whole 
evidence  in  the  cause.  The  location  of  the  excavation,  its  prox- 
imity to  the  public  way,  the  character  of  the  use  of  that  public  way 
in  numbers,  and  the  manner  of  its  use,  the  probabilities  that  trav- 
elers would  or  would  not  be  endangered  there,  and  the  like  general 
considerations,  are  to  be  weighed  by  the  trial  court  in  every  case, 
and  in  addition  to  these  general  considerations  attaching  to  all 
cases,  the  particular  and  peculiar  surroundings  of  each  special  case 
render  the  question  peculiarly  one  of  fact  and  not  of  law,  as  a  gen- 
eral rule.  We  think  it  is  plain  in  this  case  that  the  question  here 
involved  is  a  question  of  fact,  and  so  beyond  our  jurisdiction  to  dcr 
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tennine.  While  therefore  no  diflciusion  of  the  fact  will  be  made, 
it  is  perhaps  proper  to  say  that  to  a  majority  of  the  court  it  appeals 
that  the  evidential  facts  found  and  stated  by  the  trial  court  estab- 
lish the  fact  as  alleged  in  the  complaint  in  this  particular. 

Under  such  circumstances  no  authority  can  be  found  warranting 
the  treatment  of  such  a  question  as  a  question  of  law  to  effect  a 
result  adyerso  to  this  conclusion. 

This  condition  of  facts,  we  feel  impelled  to  say,  created  and 
imposed  a  duty  upon  the  defendant  to  persons  lawfully  using  the 
highway. 

There  is  some  diyersity  of  opinion  as  to  the  test  of  duty  and  con- 
sequent liability  in  cases  of  this  kind.  It  is  said  that  in  England 
and  Massachusetts  the  test  of  liability  is  whether  the  excayation  be 
substantially  adjoining  the  public  way,  so  that  a  traveler  by  a  false 
step  or  misstep  might  be  endangered;  and  the  cases  of  Howland  t. 
Vincent,  10  Mete  871;  &  c,  48  ijn.  Dec.  442;  HardeasOeY.  8auih 
Tariahire  By.  Co.,  4  Hurl.  &  Nor.  67;  HounMiU  v.  Bmyth,  7  Oom. 
B.  (N.  S.)  720,  are  cited  on  this  point. 

Without  stopping  to  inquire  whether  this  is  a  correct  statement 
of  the  rule  in  England,  a  different  and  much  more  satisfactory  test 
and  rule  prevails  in  this  Sfcate. 

The  Massachusetts  case  cited  above  certainly  adopts  that  theory; 
but  we  do  not  think  it  is  authoritative.  The  case  is  discredited  as 
authority  by  our  own  court  in  City  of  Norwich  v.  Brood,  80  Oonn. 
547.  Our  court  plainly  implies  that  the  ruling  was  wrong.  It  is 
denied  in  express  terms  in  Beck  v.  Garter,  6  Hun,  604;  and  see  the' 
same  case  in  the  Court  of  Appeals,  68  N.  Y.  284;  8.  o.,  28  Am. 
Bep.  175.  It  is  adversely  criticised  in  Bigelow's  Oases  on  Torts, 
686,  689,  and  is  pronounced  in  Shearman  &  Bedfield  on  Negli- 
gence, 505,  ''  a  decision  which  it  is  difficult  to  justify.*'  A  late 
Massachusetts  case  seems  to  ignore  the  rule  as  applied  in  Hotoland 
V.  Vincent,  and  approximates  the  test  to  that  of  our  court  in  OUy 
of  Norwich  v.  Breed,  Mistier  v.  (yOrady,  132  Mass.  ISO.  Thia 
last  case  substitutes  for  the  test  stated  in  Rowland  r.  Vincent  this 
language,  that  the  defendant  '^  had  no  reason  to  suppose  "  that  any 
person  would  attempt  to  go  where  the  danger  was,  and  that  the 
plaintiff  was  not  ''misled  by  any  act  or  word  of  the  defendant; **  a 
statement  of  the  rule  which  plainly  imposes  a  duty  on  this  defendant. 

The  rule  laid  down  in  the  OUy  of  Norwich  y.  Breed  was  stated 
after  an  examination  of  the  Massachusetts  case  and  English  cases 
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cited  aboTe»  was  declared  upon  full  consideration^  and  places  the 
liability  upon  trae  grounds,  and  has  been  cited  in  other  jurisdic- 
tions with  approYaL  An  extract  or  two  from  that  case  will  suffice. 
^'  We  think  that  in  making  the  defendant's  liability  to  depend  upon 
the  dangerous  condition  in  which  the  excavation  was  left  by  the 
defendant  rather  than  upon  its  distance  from  the  street,  the  judge 
adopted  the  true  criterion.  It  is  the  dangerous  character  rather 
than  the  exact  location  of  the  excayation  that  determines  the  duty 
and  oonseqnoit  liability  of  the  defendant  in  this  respect  ^  *  ^ 
Whether  the  excayation  could,  with  a  due  regard  to  the  rights  of 
pasaengers  on  the  street,  be  left  unguarded,  or  could  not^  depended 
upon  the  question  whether  being  unguarded  it  endangered  the 
trayel  or  not;  if  it  did  not,  no  matter  how  near  it  was  to  the  line 
of  way;  if  it  did,  no  matter  how  far  it  was  removed. '^ 

It  18  plain  that  there  was  a  duty  upon  the  defendant  in  reference 
to  the  public  use  of  that  public  way.  The  next  inquiry  is,  whether 
that  duty  attached  to  the  defendant  in  reference  to  this  plaintiff. 
The  defendant  claimed  and  the  court  ruled  that  the  plaintiff  was  a 
trespasser  upon  the  defendant's  property,  and  was  not  in  the  exer- 
aae  of  any  rights  as  a  traveller  upon  the  highway. 

The  material  facts  bearing  upon  this  part  of  the  case  are,  that  a 
building  used  by  the  defendant  as  a  corset  inanufactory  stood  on 
his  premises,  extending  along  the  entire  street  line  of  eighty-eight 
feet,  and  set  back  ten  feet  from  the  line  of  the  public  way.  The 
entrance  to  this  building  was  in  front,  and  consisted  of  an  inclosed 
wooden  porch  with  a  door  in  the  front.  The  door  of  the  porch 
was  five  feet  and  from  six  to  nine  inches  from  the  street  line.  An 
area  was  located  alongside  the  building,  and  adjoins  the  porch,  and 
is  ten  feet  and  nine  inches  long,  two  feet  and  nine  inches  wide,  and 
five  feet  and  four  inches  deep.  A  brick  paved  public  sidewalk  was 
laid  along  the  front  of  the  factory,  and  three  or  four  years  ago  the 
open  space  between  the  sidewalk  and  the  building  was  paved  with 
brick  on  the  same  grade  as  that  of  the  brick  sidewalk,  thus  form* 
ing  an  unbroken  and  continuous  brick  sidewalk  covering  the  entire 
space  between  the  roadway  of  the  street  and  the  defendant's  build- 
ing. There  was  nothing  to  mark  the  exact  line  of  separation  be- 
tween the  sidewalk  and  the  defendant's  lot  Thus  the  defendant 
was  maintaining  an  extension  and  continuance  of  the  public  side- 
walk along  the  entire  front  of  his  building  up  to  the  line  of  his 
bnildinii:,  in  the  midst  of  a  large  city,  where  the  Ibmiliar  condition 
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of  affairs  is  that  the  public  pavements  extend  to  the  line  of  build- 
ing. This  extension  of  the  public  sidewalk  was  of  the  same  mator 
rial  and  constructed  in  the  same  manner  as  the  public  sidewalk. 
It  was  on  the  same  grade,  nothing  to  indicate  the  place  where  the 
public  walk  ended,  and  apparently  to  the  eye  causing  the  public 
walk  to  extend  to  the  factory. 

On  the  night  in  question  the  plaintiff  was  told  that  her  child  wa» 
in  the  defendant's  factory.  She  lived  in  Oollis  street,  and  only  a 
few  feet  from  Franklin.  CoUis  street  is  a  street  loading  into  Frank- 
'lin  street,  nearly  opposite  the  south  end  of  the  factory.  On  the 
evening  of  the  I7th  of  November,  about  eight  o'clock,  going  for 
her  child  ''she  went  along  the  CoUis  street  sidewalk  to  the  comer 
of  Franklin  street,  and  then  she  took  a  direct  line  toward  and  to  the 
wooden  porch  of  the  factory,  crossing  Franklin  street  diagonally. 
In  trying  to  find  the  door  she  fell  into  the  area.  She  was  unfamil- 
iar with  the  premises,  and  did  not  know  of  the  existence  of  th^ 
are%  and  is  found  not  to  have  been  negligent  in  fact  in  not  avoid- 
ing the  area.  The  front  fence  lines  of  the  property  owners  at  either 
end  of  the  defendant's  shop  indicated,  in  a  general  way,  the  line  of 
the  public  way. 

And  now  it  is  said  that  the  plaintiff  was  a  trespasser  in  thus  going 
upon  this  part  of  the  brick  pavement  placed  upon  the  defendant's 
property.  We  think  the  defendant's  point  is  not  well  taken.  The 
entire  space  up  to  the  factory  was  apparently  a  public  sidewalk  ; 
it  does  not  appear  that  she  knew  any  thing  to  the  contrary.  She 
had  a  right  to  use  the  whole  of  the  apparent  public  way  to  reach 
the  defendant's  shop.  Her  errand  there  was  lawful.  She  had  a 
right  to  go  there,  and  it  will  not  answer  for  the  defendant  to  say  to 
the  plaintiff,  ''  true  it  is  that  by  my  act  there  was  an  apparent, 
visible,  manifest  public  walk  which  extended  to  my  shop,  but  you 
a  stranger  must  be  held  to  know  where  the  divisional  line  is,  al- 
though I  have  so  built  and  maintained  the  sidewalk  that  you  are 
naturally  misled  thereby." 

There  is  no  principle  of  law  or  justice  which  will  warrant  a  court 
in  holding  a  person  to  be  a  trespasser  who  uses  as  a  public  way  an 
apparent  public  sidewalk  kept  so  by  the  act  of  the  defendant,  sim- 
ply because  he  steps  over  the  technical  legal  boundary  line.  By  the 
construction  of  the  walk  the  plaintiff,  as  one  of  the  public,  was' told 
in  a  most  emphatic  way  that  the  sidewalk  extended  to  its  full  appa- 
rent wid(<h.     The  occasion  was  in  the  night  season;  the  plaintiff  waa 
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iiofe  familiar  with  the  premises;  it  is  not  found  that  she  knew  or  ooald 
liaTe  seen  the  fence  lines  at  either  end  of  the  defendant's  property. 
The  defendant's  acts  would  indicate,  even  if  a  person  knew  where 
file  technical  line  of  the  street  was  that  the  defendant  had  thrown 
open  to  the  public  and  made  part  of  the  public  domain  that  part  of 
bis  property  coyered  by  this  extended  sidewalk;  and  much  more 
BO  as  to  a  person  who  did  not  know  where  the  line  was. 

The  streets  of  our  cities  especially  in  the  mercantile  and  manu- 
facturing districts,  are  full  of  instances  where  the  buUdings  are  set 
<m  the  street  line  or  at  varying  distances  therefrom,  with  similar  con- 
tinued and  extended  pavements.  To  impose  upon  persons  lawfully 
using  our  sidewalks  the  duty  of  ascertaining  at  their  peril  where 
the  technical  divisional  line  lies  before  yenturing  to  use  the  side- 
walk as  it  openly  and  visibly  exists,  is  in  our  judgment  not  war- 
ranted by  any  authority;  and  to  permit  owners  and  occupiers  of  such 
property  to  construct  and  maintain  unguarded  pits  and  areas  m 
those  parts  of  their  premises  that  are  not  distinguishable  from  the 
public  way,  will  fatally  jeopardize  public  travel. 
'  In  Corby  y.  Hill,  4  0.  B.  (N.  8.)  562,  Cockburn,  C.  J.,  said: 
"The  proprietors  of  the  soil  held  out  an  allurement  whereby  the 
^plaintiff  was  induced  to  come  upon  the  place  in  question;  they  held 
out  this  road  to  all  persons  having  occasion  to  proceed  to  the  asy- 
lum as  the  means  of  access  thereto.  *  *  *  Having  so  to  speak, 
dedicated  the  way  to  such  of  the  general  public  as  might  have  oc- 
casion to  use  it  for  that  purpose,  and  having  held  it  out  as  a  safe 
and  convenient  mode  of  access  to  the  establishment,  without  any 
Teservation,  it  was  not  competent  to  them  to  place  thereon  any  ob- 
struction calculated  to  render  the  road  unsafe.'' 

In  Beck  V.  Carter,  6  Uun,  607,  it  is  said :  "  Even  if  the  road  had 
been  proved  to  have  been  laid  out  two  rods  wide,  and  a  few  feet  be- 
longing to  the  plaintiff  lay  between  the  road  and  the  fence,  as  it  has 
always  been  left  in  common  with  the  road  and  thereby  apparently 
devoted  to  the  public  use,  any  person  would  be  justified  in  using  it 
in  that  way.  The  fair  inference  to  be  drawn  from  its  situation,  thus 
acquiesced  in  by  the  owner,  is  that  it  has  been  abandoned  to  the 
public.  *  *  *  If  a  house  or  store  is  built  a  few  feet  from  the  mar- 
gin of  the  street  or  highway,  and  no  fence  is  erected  along  or  near 
the  margin,  persons  are  at  liberty  to  assume  that  the  building  is  on 
the  margin  of  the  street,  and  that  they  may  lawfully  travel  over  the 
whole  space  thus  apparently  set  apart  for  public  use  by  the  owners 
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of  the  land.  ^  ^  *  To  aathoruEO  an  owner  of  land  adjoining  a 
highway  to  reqniie  tmyellen  lawfully  passing  along  it  to  keep 
within  the  limito  of  it,  as  laid  out  or  dedicated,  he  must  indicate  in 
some  proper  way  where  the  bonndaries  are,  and  when  that  is  done, 
he  is  relieved  from  liability  for  injuries  sustained  ontside  snoh  limits. 
To  hold  a  traTeller,  a  stranger  to  the  locality,  bound  to  keep  within 
the  limits  of  a  lane  or  aUey,  in  the  night  as  weU  as  in  the  day,  and 
that  the  owner  of  adjoining  land  may  dig  pits  in  his  land  five  or  six 
or  seven  feet  from  one  of  the  margins  of  the  street,  and  if  the  trav* 
eller  falls  into  it  and  is  injured  he  is  without  remedy  against  the 
owner  of  the  land  on  which  such  pit  is  dug,  is  so  monstrous,  so  un- 
just, and  so  unreasonable,  that  it  needs  but  to  be  stated  to  be  repu- 
diated/' 

But  the  case  at  bar  is  far  stronger  than  the  New  York  case, 
touching  which  this  language  is  held.  Here  the  owner  and  occu- 
pier of  property  had  so  constructed  and  built  the  extension  of  the 
sidewalk  as  to  induce  and  allure  people  to  use  it  as  and  to  suppose  it 
to  be  a  part  of  the  public  way.  As  to  persons  lawfully  using  it  he 
thus  constituted  it  an  inseparable  part  and  parcel  of  the  public  way. 
Persons  using  it  within  the  scope  of  the  purpose  so  plainly  indicated 
by  the  owner  are  not  trespassers,  and  are  protected  by  the  law  from 
dangerous  excavations,  pits  and  traps. 

In  the  Court  of  Appeals,  Beck  v.  Carter  is  thus  treated:  '*  It  was 
not  the  case  of  a  bare  permission  by  the  owner  to  cross  his  land  ad- 
joining a  public  street  The  land  had  by  use  long  continued,  been 
made,  for  the  time  being,  a  public  place  and  part  of  the  highway. 
*  *  *  The  boundary  of  the  alley  was  not  defined,  and  persons 
crossing  the  lot  in  the  usual  way  were  not  trespassers. ''  68  N.  Y. 
293;  8.  c,  28  Am.  Bep.  175. 

The  case  in  hand  presents  not  only  the  public  use  spoken  of  by 
the  Court  of  Appeals,  but  superadded  to  that  as  a  characteristic 
thing,  the  personal  acts  of  the  defendant  in  so  constructing  and 
using  his  property  as  to  make  it  a  part  of  the  highway.  '^  There 
may  possibly  be,"  says  the  court,  in  Sinks  v.  South  Forkshire  S. 
Co.,  3  Best  &  Smith,  253,  ''cases  where  the  owner  of  land  adjoin- 
ing a  way  may  by  his  acts  induce  the  public  to  go  near  to  an  exca- 
vation in  his  land  so  as  to  get  into  danger;  in  which  case  it  would 
be  the  same  thing  whether  the  way  were  a  highway  or  not" 

It  is  stated  as  a  fact  in  the  first  connt  of  the  complaint  that  the; 
plaintiff  was  passing  along  said  public  footway  of  said  highway. 
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etc.,  uid  fell  in,  etc  The  demnner  as  before  suggested,  in  the 
iint  instance  admits  this,  and  this  &ct  stands  except  as  modified 
by  the  other  fiicts  found. 

The  hare  fact  that  she  passed  without  (knowledge  on  her  part 
(foi  this  want  of  knowledge,  if  material,  is  admitted  because  not 
disproyen),  beyond  the  technical  line  of  the  street,  is  by  no  means 
the  determining  fact  in  relation  to  the  question  whether  she  was  in 
the  exercise  of  a  traveller's  right.  A  traveller's  right  is  not  confined 
to  simply  passing  along  the  street.  He  may  use  the  public  way  for 
anj  of  the  whole  range  of  ordinary  acts  incident  to  ordinary  travel, 
not  the  least  of  which  is  the  right  of  approach  and  entry  to  an  ad^ 
joining  building  for  a  lawful  purpose.  And  for  aU  these  purposes 
the  highway  is  to  be  regarded  as  it  apparently  exists,  as  against  the 
defendant  who  has  actuaUy  enlarged  the  width  of  the  highway. 

So  far  this  case  has  been  treated  upon  the  theory  and  facts  set 
forth  in  the  first  count  of  the  plaintiff's  complaint.  That  count 
confessedly  proceeds  upon  the  assumption  that  the  plaintiff  was  in 
the  exercise  of  a  traveller's  rights  upon  a  public  highway.  The 
plaintiff  fearing  that  she  might  be  met  with  the  objection  that  the 
plaintiff  had  passed  beyond  the  theoretical  line  of  demarcation,  and 
therefore  was  not  technically  a  traveller,  by  amendment  inserted  a 
second  count,  in  which  the  physical  facts  surrounding  the  area  are 
stated  precisely  as  they  are  proved  and  hereinbefore  recited;  and 
in  addition  thereto,  particularly  alleged  that  the  plaintiff  ''  was 
passing  along  said  public  way,  and  from  the  said  public  way  passed 
over  and  upon  the  said  brick  pavement  of  the  defendant." 

It  is  now  claimed  that  the  second  count  is  identical  with  the  first, 
notwithstanding  the  first  count  aUeges  that  she  was  a  traveller,  and 
the  second  count  states  every  fact  which  is  relied  upon  by  the  de- 
fendant to  establish  his  vital  proposition  that  she  was  not  a  trav- 
eller. The  second  count  also  is  framed  in  strict  accord  with  the 
letter  and  spirit  of  the  Practice  Act.  It  **  contains  a  statement  of 
the  facts  constituting  the  cause  of  action; "  and  if  those  statements 
are  substantially  established,  the  right  of  recovery  follows;  and  this 
is  the  result  without  reference  to  the  plaintiff's  staius  as  a  traveller; 
for  the  substance  of  that  count  is  that  she,  the  plaintiff,  was  in- 
duced by  the  acts  of  the  defendant  to  pass  from  the  public  way  to 
and  upon  the  defendant's  premises. 

We  understand  the  law  to  be  so^  that  if  a  person  is  induced  or 
aOured  upon  another's  premises,  the  owner  or  occupier  of  such 
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premises  owes  a  daty  to  sach  person  to  see  that  his  premises  are  ia 
a  reasonably  safe  condition,  and  that  this  duty  attaches  to  the  de- 
fendant in  reference  to  the  personality  of*  the  allured  individuaL 
Upon  these  facts  the  right  of  action  is  complete  even  if  the  plain* 
tiff  was  not  a  traveller.  It  is  therefore  immaterial  to  inquire 
whether  the  plaintiff  called  herself  a  traveller.  Even  if  she  had  said 
in  the  complaint  in  express  terms  that  she  considered  herself  a 
traveller  and  entitled  to  protection  in  that  character,  but  the  court 
should  be  of  opinion  that  she  was  not  at  the  time  of  the  injury 
technically  a  traveller,  but  that  she  was  upon  the  facts  alleged 
and  proved  entitled  to  protection  as  an  individual,  there  can  be  on 
that  ground  no  objection  to  a  recovery.  The  plaintiff  wais  not 
bound  to  state  in  the  complaint  the  legal  theory  of  her  case;  nor  is 
the  legal  theory  in  any  case  material,  except,  possibly,  where  the 
form  of  action  is  material  to  the  rights  of  the  parties. 

The  Court  of  Appeals  in  HernmingwayY,  Poucher,  98  N.  Y.'287, 
states  the  rule  in  this  language:  ''The  party  was  under  no  obli- 
gation to  state  in  his  pleading  the  theory  of  the  law  upon  which 
his  claim  is  based.'' 

And  we  also  think  that  this  second  count  is  properly  framed  to 
obviate  the  objection  that  the  plaintiff  was  not  a  traveller.  The 
first  count  alleges  that  she  was  a  traveller,  and  we  think  the  second 
eount  is  not  a  meaningless  repetition  of  the  first  count.  That  it 
accomplishes  its  evident  design  is  clear,  and  forces  us  to  examine 
the  case  as  presenting  the  question  (assuming  the  plaintiff  not  to 
have  been  a  traveller),  whether  the  plaintiff  was  or  was  not  induced 
or  allured  to  enter  upon  the  defendant's  property.  In  this  view  of 
the  case,  as  we  have  already  stated,  the  character  of  a  traveller  ia 
not  essential  to  the  plaintiff's  right  of  recovery. 

If  the  plaintiff  was  induced  by  the  defendant  to  come,  or  allured 
upon  the  defendant's  land,  it  is  not  necessary  for  the  plaintiff  to 
daim  that  a  highway  existed,  either  actual  or  impated,  as  against 
this  defendant.  But  if  the  defendant  hod  dedicated  to  the  public 
a  right  of  passage,  or  had  so  constructed  his  sidewalk  as  to  induce 
people  to  believe  that  the  public  right  of  way  existed,  and  there- 
fore as  to  a  person  so  supposing  and  acting  thereon  that  public 
right  should  be  held  to  exist,  this  condition  would  have  a  very 
material  bearing  upon  the  question  of  allurement  or  inducement. 
For  if  there  was  an  apparent  public  way  a  person,  though  not 
itrictly  a  traveller,  has  a  right  to  proceed  upon  the  assumption  that 
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guards  against  dangers  are  provided  co-exfcensive  with  the  apparent 
purpose  and  use  of  the  way. 

Beyerting  now  to  our  original  proposition,  that  the  effect  of  the 
demorrer  to  this  complaint  is  to  admit  the  tmth  of  every  material 
well-pleaded  fact  as  stated,  except  so  far  as  such  statement  of  fact 
may  be  modified  or  controlled  by  the  facts  found  upon  the  hearing, 
we  find  by  reference  to  the  second  paragraph  of  the  second  count, 
a  statement  of  fact  that  the  defendant  '^  kept  and  maintained  on 
his  own  land,  between  the  public  footway  or  pavement  on  said  Frank- 
lin street  and  said  pit  or  area,  a  brick  pavement  or  footway,  in  all 
respects  like  the  public  pavement  or  footway,  separated  ill  no  man- 
ner therefrom,  and  invited,  licensed  and  permitted  the  public  to 
make  use  of  the  same  in  the  same  manner  and  to  the  same  extent 
that  they  made  use  of  the  public  way,  from  which  it  was  in  no 
manner  to  be  distinguished  by  the  eye." 

This  statement  of  fact  certainly  is  not  denied  by  any  direct  state- 
ment in  the  finding,  but  on  the  other  hand,  it  is  in  substance  and 
effect  confirmed  and  established  by  the  finding;  for  it  is  found  that 
the  public  sidewalk  had  been  widened  and  continued  up  to  the  de- 
fendant's building,  and  so  kept  and  maintained  by  him,  and  that 
there  was  nothing  to  mark  the  exact  line  of  separation.  That  the 
sidewalk  on  the  defendant's  premises  was  paved  with  brick  in  the 
same  manner  as  the  public  footway,  and  was  on  the  same  grade,  is 
also  found.  Thus  the  finding  in  substance  accords  with  the  allega- 
tion in  this  particular. 

Bat  it  is  said  that  the  front  fence  lines  of  the  adjoining  owners 
would  indicate  to  the  ordinary  traveller  the  general  line  and  course 
of  the  sidewalk.  Assuming  this,  and  assuming  also  that  such  in- 
dications would  exist  in  the  night  season  when  the  front  fence  lines 
might  not  be  seen,  or  if  seen,  would  probably  not  be  effective,  yet 
that  fact  does  not  help  the  defendant  as  to  the  controlling  fact  that 
he  had  so  built,  kept  and  maintained  his  sidewalk  as  to  induce 
people  to  go  beyond  the  line  of  the  adjoining  front  fences.  Be- 
sides the  accident  happened  in  the  night  season,  and  there  is  no 
fact  in  the  case  to  lead  to  the  belief  that  the  plaintiff  was  cognizant 
of  the  line  of  those  front  fences  or  knew  of  their  existence  even. 

In  the  leading  case  of  Sweeny  y.  Old  Colony  R.  Co.^  10  Allen, 
373,  Bio  BLOW,  0.  J.,  giving  the  opinion  says:  "  The  general  rule 
or  principle  applicable  to  this  class  of  cases  is  that  an  owner  or  occu- 
pant is  bound  to  keep  his  premises  in  a  safe  and  suitable  condition 
VoL.LV  — 18 


CONKECTIOUT, 


Oigan  V.  ScUale. 


for  those  who  come  upon  and  pass  over  them,  luing  dae  care,  if  h* 
lias  held  ont  any  invitation,  allurement  or  indacement,  either  ex- 
press or  implied,  by  which  they  hare  been  led  to  enter  thereon.  A 
mere  naked  license  or  permission  to  enter  or  pass  orer  an  estate 
will  not  create  a  dnty  or  impoee  an  obligation  on  the  part  of  the  ■ 
owner  or  person  in  possession  to  provide  against  the  danger  of  ac- 
cident. The  gist  of  the  liability  consists  in  the  fact  that  the  person 
injored  did  not  act  merely  for  his  own  conTenienoe  and  pleasure, 
and  from  motives  to  which  no  act  or  sign  of  the  owner  or  occupant 
contribnted,  bnt  that  he  entered  the  premises  becaose  he  was  led 
U>  believe  that  they  were  intended  to  be  nsed  by  visitora  or  passen- 
gers, and  that  such  nse  was  not  only  acqaiesced  in  by  the  owner  or 
pvaon  in  possession  and  contnd  of  the  premises,  but  that  it  was  in 
accordance  with  the  intention  and  design  with  which  the  way  or 
place  was  adapted  and  prepared  or  allowed  to  be  so  used.  The  true 
distinction  is  this:  A  mere  passive  acquiescence  by  an  owner  or 
occupier  in  a  certain  use  of  his  land  by  others  involves  no  liability; 
but  if  he  directly  or  by  implication  induces  persons  to  enter  or  pass 
over  his  premises,  he  thereby  assumes  an  obligation  that  they  Are 

in  a  safe  condition  anitahln  for  ani>h  nwi.  nnil  fnr    a   hmailh    of    tbtS 
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jmau,  ■{MB  tte  tlteoi7  that  titt  oempior  «t  |nBiM  "h« 
nMOB  to  aj^nhaod  danger  owio^  to  tbe  pBCafiw  wtiM^iw  •(  kii 
fnpotyaiiditKqmuMB  toaoeideDt,"Mtd  **  tkat  tkk^alvwM* 
■o  private  and  aedodad  aa  that  a  man  mi^t  keap  ifa>»yrwi  fab  «r 
J— ^*«""  then  withoot  a  tweach  of  dntj  to  aocaetj.* 

Tba  tun-tafafe  case  ot  StOnad  Ck  t.  Am(,  IT  VaU.  «?.  and 
that  of  £h^  t.  6«rA'Mr.  19  Ccmo.  SOT;  b.  ex.  50  Am.  Dm.  *S1. 
pnoeed  apon  the  same  general  Qmxj.  Soe  alaog— ytiyT.  flkrt, 
<2  Ion,  98;  ToKKf  t.  Harvm/,  18  Ind.  314. 

8he«raian&BedfieldoDN^genoe,pag«599,aaT:  'OfeouaaH 
Bcolpable  D^figenoe  toleaTe  a  pit  or  other  exoaTadon  in  Badi  an  an- 
guarded  state  aa  to  cause  injarjr  to  a  person  haring  a  right  to  be 
upon  the  laud  and  oang  that  right  with  ordlnarr  cmie.  **  Testsd  hj 
ihis  statement  of  the  law  the  plaintiff's  right  must  be  ooaeedad. 
tTnder  any  riew  ot  this  case  she  was  lawfully  on  the  land,  and  in 
the  exerdse  of  ordinary  care. 

So  in  Addison  on  Torts  it  is  said,  page  163,  3d  ed. :  "  Bnt  if  a 
poBon  being  upon  the  premises  of  another  on  lawful  bnsinen,  with- 
oot aoT  fault  or  iieirli?ence  of  his  own.  Mis  through  a  hole  on  mch 
I."  Again  on  page  164: 
permits  the  ootitinuanoe 
J  be  deemed  to  hold  out 
r  reasonable  ground  for 
pathway."  Wharton  on 
osition:  "At  the  same 
is  bound  to  keep  his 
m  he  inntei,  when  aot- 
nd  if  dangerous  places 
£noe,  might  be  hurt,  hii 
'  *  And  if  he  ii  aware 
r  his  grounds,  trespasaen 
38  in  their  way  dangerous 
ire  injured.  By  making 
aa  thereby  given  implied 
^  do  BO,  to  go  over  it  to 
from  liability  upon  the 
He  is  treated,  by  main- 
tion  to  all  ponons  to  use 
id  he  is  bound  at  his  peril 
oe  effect  is  Wood  on  Nni- 
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for  those  who  come  upon  and  pass  over  them,  using  due  care,  if  he 
has  held  out  any  invitation,  allurement  or  inducement,  either  ex- 
press or  implied,  by  which  they  have  been  led  to  enter  thereon.  A 
mere  naked  license  or  permission  to  enter  or  pass  orer  an  estate 
will  not  create  a  duty  or  impose  an  obligation  on  the  part  of  the 
owner  or  person  in  possession  to  provide  against  the  danger  of  ac- 
cideut.  The  gist  of  the  liability  consists  in  the  fact  that  the  person 
injured  did  not  act  merely  for  his  own  convenience  and  pleasure, 
and  from  motives  to  which  no  act  or  sign  of  the  owner  or  occupant 
contributed,  but  that  he  entered  the  premises  because  he  was  led 
to  believe  that  they  were  intended  to  be  used  by  visitors  or  passen- 
gers, and  that  such  use  was  not  only  acquiesced  in  by  the  owner  or 
person  in  possession  and  control  of  the  premises,  but  that  it  was  in 
accordance  with  the  intention  and  design  with  which  the  way  or 
place  was  adapted  and  prepared  or  allowed  to  be  so  used.  The  true 
distinction  is  this:  A  mere  passive  acquiescence  by  an  owner  or 
occupier  in  a  certain  use  of  his  land  by  others  involves  no  liability; 
but  if  he  directly  or  by  implication  induces  persons  to  enter  or  pass 
over  his  premises,  he  thereby  assumes  an  obligation  that  they  are 
in  a  safe  condition  suitable  for  such  use,  and  for  a  breach  of  this 
obligation  he  is  liable  in  damages  to  a  person  injured  thereby." 
I  The  plaintiff  alleges  that  it  was  by  reason  of  the  existence  of  the 
pavement  on  the  defendant's  land,  constructed  as  it  was,  that  she 
passed  beyond  the  limits  of  the  highway.  Instead  of  contradicting 
this  allegation  the  facts  found  support  and  confirm  it.  How  could 
it  be  more  certainly  indicated  that  this  part  of  the  defendant's  land 
was  "  intended  to  be  used  by  visitors  or  passengers,"  and  that  it  was 
''adapted  and  prepared  for  such  use,"  than  by  extending  and  con- 
tinuing a  public  sidewalk  over  it?  He  built  and  maintained  this 
walk  so  that  every  person  whose  interest  or  inclination  led  him  so 
to  do,  would  naturally  enter  upon  it  supposing  it  was  intended  for 
public  use,  and  therefore  properly  guarded.  See  MMen  y.  Morrill, 
126  Mass.  546,  and  Mistier  v.  (T  Grady,  132  Mass.  139, 141. 

''The question  is,  did  a  reasonable  regard  for  the  safety  of  those 
whom  the  use  to  which  the  defendants  had  devoted  their  wharf 
might  be  expected  to  bring  there,  require  something  in  the  way  of 
safeguards  at  this  gangway?  "  Zow  v.  Orand  Trunk  Ry.  Co.^  1%  Me. 
319;  8.  c,  89  Am.  Bep.  831. 

In  Hydraulic  Works  Co.  v.  Orr,  83  Penn.  St.  835,  that  court  bj 
AoKSW,  0.  J.,  upheld  a  verdict  for  damages  at  a  suit  of  a  tret- 
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paaser,  upon  the  theory  that  the  occupier  of  premises  ''has 
reason  to  apprehend  danger  owing  to  the  peculiar  situation  of  his 
property  and  its  openness  to  accident/'  and  ''  that  this  spot  was  not 
so  private  and  secladed  as  that  a  man  might  keep  dangerous  pits  or 
deadfalls  there  without  a  breach  of  duty  to  society." 

The  turn-table  case  of  Railroad  Co.  y.  Stout ^  17  Wall.  657,  and 
that  of  Birge  y.  Gardiner,  19  Conn.  507;  s.  c,  50  Am.  Dec.  261, 
proceed  upon  the  same  general  theory.  See  also  Hdughey  y.  Hart, 
62  Iowa,  98;  Young  y.  Harvoy,  16  Ind.  314. 

Shearman  &  Bedfield  on  Negligence,  page  599,  say :  ''  Of  course  it 
is  culpable  negligence  to  leaye  a  pifc  or  other  excavation  in  such  an  un- 
guarded state  as  to  cause  injury  to  a  person  having  a  right  to  be 
upon  the  land  and  using  that  right  with  ordinary  care.'*  Tested  by 
this  statement  of  the  law  the  plaintiff's  right  must  be  conceded. 
Under  any  view  of  this  case  she  was  lawfully  on  the  land,  and  in 
the  exercise  of  ordinary  care. 

So  in  Addison  on  Torts  it  is  said,  page  163,  3d  ed. :  ''  But  if  a 
person  being  upon  the  premises  of  another  on  lawful  business,  with- 
out any  fault  or  negligence  of  his  own,  falls  through  a  hole  on  such 
premises,  the  occupier  will  be  responsible."  Again  on  page  164: 
<<  Every  occupier  of  a  house  who  makes  or  permits  the  continuance 
or  use  of  a  pathway  to  the  house  may  fairly  be  deemed  to  hold  out 
an  invitation  to  all  persons,  who  have  any  reasonable  ground  for 
coming  to  the  house,  to  pass  along  his  pathway."  Wharton  on 
Negligence,  §  824a»  lays  down  this  proposition:  ''At  the  same 
time  it  must  be  kept  in  mind  that  he  is  bound  to  keep  his 
premises  in  such  order  that  visitors  whom  he  invites,  when  act- 
ing prudently,  will  not  be  injured;  and  if  dangerous  places 
exist  by  which  they,  exercising  such  prudence,  might  be  hurt,  his 
duty  is  to  give  notice  of  the  danger.  *  *  *  And  if  he  is  aware 
that  persons  are  in  the  habit  of  passing  over  his  grounds,  trespassers 
though  they  may  be,  he  is  liable  if  he  leaves  in  their  way  dangerous 
excavatioiuor  instruments  by  which  they  are  injured.  By  making 
the  path  as  an  approach  to  his  house  he  has  thereby  given  implied 
permission  to  all  persons  having  occasion  to  do  so,  to  go  over  it  to 
his  house,  and  he  cannot  shield  himself  from  liability  upon  the 
ground  that  they  h^  no  business  there.  He  is  treated,  by  main- 
taining the  i>ath,  as  holding  out  an  invitation  to  all  persons  to  use 
it  who  have  reasonable  grounds  to  do  so,  and  he  is  bound  at  his  peril 
to  keep  it  in  a  safe  condition."    To  the  same  effect  is  Wood  od  Nui- 
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for  those  who  come  upon  and  pass  oyer  them,  using  due  care,  if  he 
has  held  out  any  invitation,  allarement  or  indacement^  either  ex- 
press or  implied,  by  which  they  have  been  led  to  enter  thereon.  A 
mere  naked  license  or  permission  to  enter  or  pass  orer  an  estate 
will  not  create  a  duty  or  impose  an  obligation  on  the  part  of  the 
owner  or  person  in  possession  to  proyide  against  the  danger  of  ac- 
cident. The  gist  of  the  liability  consists  in  the  fact  that  the  person 
injured  did  not  act  merely  for  his  own  conyenience  and  pleasure, 
and  from  motives  to  which  no  act  or  sign  of  the  owner  or  occupant 
contributed,  but  that  he  entered  the  premises  because  he  was  led 
to  believethat  they  were  intended  to  be  used  by  visitors  or  passen- 
gerSy  and  that  such  use  was  not  only  acquiesced  in  by  the  owner  or 
person  in  possession  and  control  of  the  premises,  but  that  it  was  in 
accordance  with  the  intention  and  design  with  which  the  way  or 
place  was  adapted  and  prepared  or  allowed  to  be  so  used.  The  true 
distinction  is  this:  A  mere  passive  acquiescence  by  an  owner  or 
occupier  in  a  certain  use  of  his  land  by  others  involves  no  liability; 
but  if  he  directly  or  by  implication  induces  persons  to  enter  or  pass 
over  his  premises,  he  thereby  assumes  an  obligation  that  they  are 
in  a  safe  condition  suitable  for  such  use,  and  for  a  breach  of  this 
obligation  he  is  liable  in  damages  to  a  person  injured  thereby." 
I  The  plaintiff  alleges  that  it  was  by  reason  of  the  existence  of  the 
pavement  on  the  defendant's  land,  constructed  as  it  was,  that  she 
passed  beyond  the  limits  of  the  highway.  Instead  of  contradicting 
this  allegation  the  facts  found  support  and  confirm  it.  How  could 
it  be  more  certainly  indicated  that  this  part  of  the  defendant's  land 
was  ''intended  to  be  used  by  visitors  or  passengers/'  and  that  it  was 
''adapted  and  prepared  for  such  use,"  than  by  extending  and  con- 
tinuing a  public  sidewalk  over  it?  He  built  and  maintained  this 
walk  so  that  every  person  whose  interest  or  inclination  led  him  so  • 
to  do,  would  naturally  enter  upon  it  supposing  it  was  intended  for 
public  use,  and  therefore  properly  guarded.  See  Metten  v.  Morrill, 
126  Mass.  546,  and  Mistier  v.  (TOrady,  132  Mass.  139, 141. 

"The question  is,  did  a  reasonable  regard  for  the  safety  of  those 
whom  the  use  to  which  the  defendants  had  devoted  their  wharf 
might  be  expected  to  bring  there,  require  something  in  the  way  of 
safeguards  at  this  gangway?  "  Imo  v.  Orand  Trunk  Ry.  Cb.,  72  Me. 
319;  8.  c,  39  Am.  Bep.  331. 

In  Hydraulic  Works  Co.  v.  Orr,  83  Penn.  St.  335,  that  court  bj 
Agkbw,  0.  J. ,  upheld  a  verdict  for  damages  at  a  suit  of  a  tret- 
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paaaer,  upon  the  theory  that  the  occupier  of  premises  ''has 
reason  to  apprehend  danger  owing  to  the  peculiar  situation  of  his 
inoperty  and  its  openness  to  accident/'  and  *'  that  this  spot  was  not 
so  private  and  secluded  as  that  a  man  might  keep  dangerous  pits  or 
deadfalls  there  without  a  breach  of  duty  to  society/' 

The  turn-table  case  of  Railroad  Co.  y.  SCout,  17  Wall.  657,  and 
that  of  Birg$  y.  Oardiner,  19  Conn.  507;  8.  c,  50  Am.  Dec.  261, 
proceed  upon  the  same  general  theory.  See  also  Haughey  v.  Hart, 
03  lowa^  98;  Young  y.  Harvoyy  16  Ind.  314. 

Shearman  &  Bedfield  on  Negligence,  page  599,  say :  ''  Of  course  it 
is  culpable  negligence  to  leave  a  pit  or  other  excavation  in  such  an  un- 
guarded state  as  to  cause  injury  to  a  person  having  a  right  to  be 
upon  the  land  and  using  that  right  with  ordinary  care. "  Tested  by 
this  statement  of  the  law  the  plaintiff's  right  must  be  conceded. 
Under  any  view  of  this  case  she  was  lawfully  on  the  land,  and  in 
the  exercise  of  ordinary  care. 

So  in  Addison  on  Torts  it  is  said,  page  163,  3d  ed. :  ''  But  if  a 
person  being  upon  the  premises  of  another  on  lawful  business,  with- 
out any  fault  or  negligence  of  his  own,  falls  through  a  hole  on  such 
premises,  the  occupier  will  be  responsible."  Again  on  page  164: 
<<  Every  occupier  of  a  house  who  makes  or  permits  the  continuance 
or  use  of  a  pathway  to  the  house  may  fairly  be  deemed  to  hold  out 
an  invitation  to  all  persons,  who  have  any  reasonable  ground  for 
coming  to  the  house,  to  pass  along  his  pathway."  Wharton  on 
Negligence,  §  824a,  lays  down  this  proposition:  ''At  the  same 
time  it  must  be  kept  in  mind  that  he  is  bound  to  keep  his 
premises  in  such  order  that  visitors  whom  he  invites,  when  act- 
ing prudently,  will  not  be  injured;  and  if  dangerous  places 
exist  by  which  they,  exercising  such  prudence,  might  be  hurt,  his 
duty  is  to  give  notice  of  the  danger.  *  *  *  And  if  he  is  aware 
that  persons  are  in  the  habit  of  passing  over  his  grounds,  trespassers 
though  they  may  be,  he  is  liable  if  he  leaves  in  their  way  dangerous 
excavatioiuor  iustruments  by  which  they  are  injured.  By  making 
the  path  as  an  approach  to  his  house  he  has  thereby  given  implied 
permission  to  all  persons  having  occasion  to  do  so,  to  go  over  it  to 
his  house,  and  he  cannot  shield  himself  from  liability  upon  the 
ground  that  they  h^  no  business  there.  He  is  treated,  by  main- 
taining the  path,  as  holding  out  an  invitation  to  all  persons  to  use 
it  who  have  reasonable  grounds  to  do  so,  and  he  is  bound  at  his  peril 
to  keep  it  in  a  safe  condition."    To  the  same  effect  is  Wood  on  Nui- 
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for  those  who  come  upon  and  pass  over  them,  using  due  care,  if  he 
has  held  out  any  invitation,  allarement  or  inducement,  either  ex- 
press or  implied,  by  which  they  have  been  led  to  enter  thereon.  A 
mere  naked  licence  or  permission  to  enter  or  pass  orer  an  estate 
will  not  create  a  duty  or  impose  an  obligation  on  the  part  of  the . 
owner  or  person  in  possession  to  provide  against  the  danger  of  ac- 
cident. The  gist  of  the  liability  consists  in  the  fact  that  the  person 
injured  did  not  act  merely  for  his  own  convenience  and  pleasure, 
and  from  motives  to  which  no  act  or  sign  of  the  owner  or  occupant 
contributed,  but  that  he  entered  the  premises  because  he  was  led 
to  believethat  they  were  intended  to  be  used  by  visitors  or  passen- 
gers, and  that  such  use  was  not  only  acquiesced  in  by  the  owner  or 
person  in  possession  and  control  of  the  premises,  but  that  it  was  in 
accordance  with  the  intention  and  design  with  which  the  way  or 
place  was  adapted  and  prepared  or  allowed  to  be  so  used.  The  true 
distinction  is  this:  A  mere  passive  acquiescence  by  an  owner  or 
occupier  in  a  certain  use  of  his  land  by  others  involves  no  liability; 
but  if  he  directly  or  by  implication  induces  persons  to  enter  or  pass 
over  his  premises,  he  thereby  assumes  an  obligation  that  they  are 
in  a  safe  condition  suitable  for  such  use,  and  for  a  breach  of  this 
obligation  he  is  liable  in  damages  to  a  person  injured  thereby.*' 
I  The  plaintifF  alleges  that  it  was  by  reason  of  the  existence  of  the 
pavement  on  the  defendant's  land,  constructed  as  it  was,  that  she 
passed  beyond  the  limits  of  the  highway.  Instead  of  contradicting 
this  allegation  the  facts  found  support  and  confirm  it.  How  could 
it  be  more  certainly  indicated  that  this  part  of  the  defendant's  land 
was  ''  intended  to  be  used  by  visitors  or  passengers,"  and  that  it  was 
''  adapted  and  prepared  for  such  use,"  than  by  extending  and  con- 
tinuing a  public  sidewalk  over  it?  He  built  and  maintained  this 
walk  so  that  every  person  whose  interest  or  inclination  led  him  so  • 
to  do,  would  naturally  enter  upon  it  supposing  it  was  intended  for 
public  use,  and  therefore  properly  guarded.  See  Metten  v.  Morrill, 
126  Mass.  546,  and  Mistier  v.  (T  Grady,  132  Mass.  139, 141. 

''The question  is,  did  a  reasonable  regard  for  the  safety  of  those 
whom  the  use  to  which  the  defendants  had  devoted  their  wharf 
might  be  expected  to  bring  there,  require  something  in  the  way  of 
safeguards  at  this  gangway?  "  Zow  v.  Orand  Trunk  Ry.  Oo.^  7%  Me. 
319;  8.  c,  39  Am.  Bep.  331. 

In  Hydraulic  Works  Co.  v.  Orr,  83  Penn.  St.  335,  that  court  by 
AoKS w,  0.  J. ,  upheld  a  rerdict  for  damages  at  a  suit  of  a  tret- 


JUNE  TERM,  1885.  99 

Crogan  ▼.  Schiele. 


pasaer,  upon  the  theory  that  the  occupier  of  premises  ''has 
reason  to  apprehend  danger  owing  to  the  peculiar  situation  of  his 
inopertyand  its  openness  to  accident/'  and  ''  that  this  spot  was  not 
so  priyate  and  secluded  as  that  a  man  might  keep  dangerous  pits  or 
deadfalls  there  without  a  breach  of  duty  to  society/' 

The  turn-table  case  of  Railroad  Co.  v.  8Umt,  17  Wall.  657,  and 
that  of  Birgo  y.  Gardiner,  19  Conn.  507;  8.  c,  50  Am.  Dec.  261, 
proceed  upon  the  same  general  theory.  See  also  Hdughey  y.  Hart, 
62  Iowa,  98;  Toung  y.  Harvey ^  16  Ind.  314. 

Shearman  &  Bedfield  on  Negligence,  page  599,  say:  ''  Of  course  it 
is  culpable  negligence  to  leaye  a  pit  or  other  excayation  in  such  an  un- 
guarded state  as  to  cause  injury  to  a  person  haying  a  right  to  be 
upon  the  land  and  using  that  right  with  ordinary  care.''  Tested  by 
this  statement  of  the  law  the  plaintiff's  right  must  be  conceded. 
Under  any  yiew  of  this  case  she  was  lawfully  on  the  land,  and  in 
the  exercise  of  ordinary  care. 

So  in  Addison  on  Torts  it  is  said,  page  163,  3d  ed. :  ''  But  if  a 
person  being  upon  the  premises  of  another  on  lawful  business,  with- 
out any  fault  or  negligence  of  his  own,  falls  through  a  hole  on  such 
premises,  the  occupier  will  be  responsible."  Again  on  page  164: 
^  Eyery  occupier  of  a  house  who  makes  or  permits  the  continuance 
or  use  of  a  pathway  to  the  house  may  fairly  be  deemed  to  hold  out 
an  inyitation  to  all  persons,  who  haye  any  reasonable  ground  for 
coming  to  the  house,  to  pass  along  his  pathway."  Wharton  on 
Negligence,  §  824a,  lays  down  this  proposition:  ''At  the  same 
time  it  must  be  kept  in  mind  that  he  is  bound  to  keep  his 
premises  in  such  order  that  yisitors  whom  he  inyites,  when  act- 
ing prudently,  will  not  be  injured;  and  if  dangerous  places 
exist  by  which  they,  exercising  such  prudence,  might  be  hurt,  his 
duty  is  to  giye  notice  of  the  danger.  *  *  *  And  if  he  is  aware 
that  persons  are  in  the  habit  of  passing  oyer  his  grounds,  trespassers 
though  they  may  be,  he  is  liable  if  he  leayes  in  their  way  dangerous 
excayatioiuor  instruments  by  which  they  are  injured.  By  making 
the  path  as  an  approach  to  his  house  he  has  thereby  giyen  implied 
permission  to  all  persons  haying  occasion  to  do  so,  to  go  oyer  it  to 
his  house,  and  he  cannot  shield  himself  from  liability  upon  the 
ground  that  they  h^  no  business  there.  He  is  treated,  by  main- 
taining the  path,  as  holding  out  an  inyitation  to  all  persons  to  use 
it  who  haye  reasonable  grounds  to  do  so,  and  he  is  bound  at  his  peril 
ii  keep  it  in  a  safe  condition."    To  the  same  effect  is  Wood  on  Nui- 
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for  those  who  come  upon  and  pass  over  them,  using  due  care,  if  he 
has  held  out  any  invitation,  allurement  or  inducement,  either  ex- 
press or  implied,  by  which  they  have  been  led  to  enter  thereon.  A 
mere  naked  license  or  permission  to  enter  or  pass  orer  an  estate 
will  not  create  a  duty  or  impose  an  obligation  on  the  part  of  the . 
owner  or  person  in  possession  to  provide  against  the  danger  of  ac- 
cident. The  gist  of  the  liability  consists  in  the  fact  that  the  person 
injured  did  not  act  merely  for  his  own  convenience  and  pleasure, 
and  from  motives  to  which  no  act  or  sign  of  the  owner  or  occupant 
contributed,  but  that  he  entered  the  premises  because  he  was  led 
to  believethat  they  were  intended  to  be  used  by  visitors  or  passen- 
gers, and  that  such  use  was  not  only  acquiesced  in  by  the  owner  or 
person  in  possession  and  control  of  the  premises,  but  that  it  was  in 
accordance  with  the  intention  and  design  with  which  the  way  or 
place  was  adapted  and  prepared  or  allowed  to  be  so  used.  The  true 
distinction  is  this:  A  mere  passive  acquiescence  by  an  owner  or 
occupier  in  a  certain  use  of  his  land  by  others  involves  no  liability; 
but  if  he  directly  or  by  implication  induces  persons  to  enter  or  pass 
over  his  premises,  he  thereby  assumes  an  obligation  that  they  are 
in  a  safe  condition  suitable  for  such  use,  and  for  a  breach  of  this 
obligation  he  is  liable  in  damages  to  a  person  injured  thereby." 

The  plainti£F  alleges  that  it  was  by  reason  of  the  existence  of  the 
pavement  on  the  defendant's  land,  constructed  as  it  was,  that  she 
passed  beyond  the  limits  of  the  highway.  Instead  of  contradicting 
this  allegation  the  facts  found  support  and  confirm  it.  How  could 
it  be  more  certainly  indicated  that  this  part  of  the  defendant's  land 
was  ''intended  to  be  used  by  visitors  or  passengers,''  and  that  it  was 
''  adapted  and  prepared  for  such  use,"  than  by  extending  and  con- 
tinning  a  public  sidewalk  over  it?  He  built  and  maintained  this 
walk  so  that  every  person  whose  interest  or  inclination  led  him  so  • 
to  do,  would  naturally  enter  upon  it  supposing  it  was  intended  for 
public  use,  and  therefore  properly  guarded.  See  Mellen  y.  MorriU, 
126  Mass.  546,  m^  Mistier  v.  (TOrady,  132  Mass.  139, 141. 

''The question  is,  did  a  reasonable  regard  for  the  safety  of  those 
whom  the  use  to  which  the  defendants  had  devoted  their  wharf 
might  be  expected  to  bring  there,  require  something  in  the  way  of 
safeguards  at  this  gangway?  "  Law  v.  Orand  Trunk  Ry.  Cb.,  1%  Me. 
319;  8.  c,  39  Am.  Bep.  331. 

In  Hydraulic  Works  Co.  y.  Orr,  83  Penn.  St.  335,  that  court  bj 
Agkbw,  0.  J.,  upheld  a  verdict  for  damages  at  a  suit  of  a  tree- 
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passer,  apon  the  theory  that  the  occupier  of  premises  ''has 
reason  to  apprehend  danger  owing  to  the  peculiar  situation  of  his 
property  and  its  openness  to  accident/'  and  ''  that  this  spot  was  not 
so  private  and  secluded  as  that  a  man  might  keep  dangerous  pits  or 
deadfalls  there  without  a  breach  of  duty  to  society." 

The  turn-table  case  of  Railroad  Co.  v.  Stout,  17  Wall.  657,  and 
that  of  Birge  t.  Gardiner,  19  Oonn.  507;  B.  0.,  50  Am.  Dec.  261, 
proceed  upon  the  same  general  theory.  See  also  Haughey  v.  Hart, 
62  Iowa,  98;  Young  v.  Harvey,  16  Ind.  314. 

Shearman  A  Bedfield  on  Negligence,  page  599,  say :  ''  Of  course  it 
18  culpable  negligeuce  to  leaye  a  pit  or  other  excayation  in  such  an  un- 
guarded state  as  to  cause  injury  to  a  person  having  a  right  to  be 
upon  the  land  and  using  that  right  with  ordinary  care.  '*  Tested  by 
this  statement  of  the  law  the  plaintiff's  right  must  be  conceded. 
Under  any  view  of  this  case  she  was  lawfully  on  the  land,  and  in 
the  exercise  of  ordinary  care. 

So  in  Addison  on  Torts  it  is  said,  page  163,  3d  ed. :  ''  But  if  a 
person  being  upon  the  premises  of  another  on  lawful  business,  with- 
out any  fault  or  negligence  of  his  own,  falls  through  a  hole  on  such 
premises,  the  occupier  will  be  responsible."  Again  on  page  164: 
'^  Eyery  occupier  of  a  house  who  makes  or  permits  the  continuance 
or  uae  of  a  pathway  to  the  house  may  fairly  be  deemed  to  hold  out 
an  invitation  to  all  persons,  who  have  any  reasonable  ground  for 
coming  to  the  house,  to  pass  along  his  pathway."  Wharton  on 
Negligence,  §  824a,  lays  down  this  proposition:  ''At  the  same 
time  it  must  be  kept  in  mind  that  he  is  bound  to  keep  his 
premisee  in  such  order  that  visitors  whom  he  invites,  when  act- 
ing prudently,  will  not  be  injured;  and  if  dangerous  places 
exist  by  which  they,  exercising  such  prudence,  might  be  hurt,  his 
duty  is  to  give  notice  of  the  danger.  *  *  *  And  if  he  is  aware 
that  persons  are  in  the  habit  of  passing  over  his  grounds,  trespassers 
though  they  may  be,  he  is  liable  if  he  leaves  in  their  way  dangerous 
excavatioi^  or  instruments  by  which  they  are  injured.  By  making 
the  path  as  an  approach  to  his  house  he  has  thereby  given  implied 
permission  to  all  persons  having  occasion  to  do  so,  to  go  over  it  to 
his  house,  and  he  cannot  shield  himself  from  liability  upon  the 
ground  that  they  h^d  no  business  there.  He  is  treated,  by  main- 
taining the  path,  as  holding  out  an  invitation  to  all  persons  to  use 
it  who  have  reasonable  grounds  to  do  so,  and  he  is  bound  at  his  peril 
ii  keep  it  in  a  safe  condition."    To  the  same  effect  is  Wood  on  Nui- 
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sance,  §  137.  In  Vanderbech  t.  Hendry,  34  N.  J.  Law,  471,  it  is 
said:  ''  It  has  been  subBtantially  held  that  although  a  way  may  not 
have  been  dedicated  to  the  public,  or  otherwise  legally  established 
for  the  nse  of  the  public,  yet  if  the  owner  of  premises  over  which 
it  passes  has  exhibited  an  intention  that  it  shall  be  used  by  the  pub* 
lie,  either  as  a  means  of  access  to  his  property  or  orer  it,  and  by  the 
manifestation  of  that  intention  has  induced  or  allured  the  public  to 
use  it,  those  using  it  within  the  scope  of  the  purpose  manifested  are 
entitled  to  be  protected  from  dangers  to  the  way  by  reason  of  ob- 
structions or  interferences  created  during  its  existence,  and  result- 
ing  from  the  want  of  ordinary  care  on  the  part  of  the  owner  or 
those  acting  within  his  authority." 

Authorities  to  the  same  point,  in  great  numbers,  firmly  establish 
a  principle  of  law  that  imposed  a  duty  upon  an  occupier  of  land. 
The  extent  of  that  duty  is  co-extensive  with  the  use  to  which  he 
subjects  his  premises. 

Under  some  circumstances  trespassers  are  protected;,  in  others, 
trespassers  are  at  their  own  risk,  while  yisitors  are  entitled/to  a 
reasonably  safe  passage;  ^nd  in  others  stiU  the  public  have  rights 
that  the  occupier  cannot  safely  ignore. 

Trespasser  the  plaintiff  was  not;  and  whether  she  be  regarded  as 
a  visitor  by  invitation  going  upon  private  property,  or  one  of  the 
public  in  the  enjoyment  of  a  public  right  by  using  an  apparent  pub- 
lic way  as  a  means  of  access  to  the  defendant's  building,  and  being 
injured  by  a  ''  concealed  source  of  mischief,"  she  was  entitled  to  re- 
cover substantial  damages. 

There  is  error  in  the  judgment  of  the  Superior  Court 

Reversed  and  remanded. 

In  this  opinion  Gbakger,  J.,  and  Park,  C.  J.,  concurred;  Oabt 
FBNTEB  and  Looicis,  JJ.,  dissented  on  the  point  of  pleading. 
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Bate — Mfierable  eoniratt 

Tkb  defBiidiiit  booghtof  the  plsiiitUf  hate,  caps,  eoUan  and  glovM^  by  an  or« 
derdaasif  jing  the  goods  according  to  kind,  style  and  price  per  dooen.  The 
partiaa  understood  that  each  article  was  to  be  itemised  and  carried  oat  at 
one-twelfth  of  the  price  per  doaen.  In  the  printed  heading  of  the  bill  ren- 
dered bj  the  plaintiff  was  a  statement  that  "  all  claims  most  be  made  in  three 
days.**  Some  of  the  artidee  did  not  conform  to  the  order,  bat  were  not  re- 
turned foramontk  BeXtT,  (t)  t)!i4tfheodtttraetwSi»Siippc^icma&le;kbd^ 
defendant  eoald  not  be  held  fer* goods' i}ct  od^ftnuiiig^  th^  UtAwt  (3>thAft  I 
be  was  entitled  to  a  reasonable  time  to  letom  sach  goods;  (8)  that  the  qaea- 
tkm  of  reasonable  time  was  for  the  Jury. 

ACTION  for  goods  sold.    The  opinion  ttates  the  oaae.    The 
plaintiff  had  judgment  below. 

JS.  P.  Arvine,  for  appellant. 
'.  P,  Oager,  for  appellee. 


LooKiSy  J.  The  complaint  seekp  to  reooTer  the  price  of  meiw 
ehandise^  consisting  of  hats,  caps,  collars  and  gloves,  sold  and  de- 
livered to  the  defendant  pursuant  to  his  written  order,  which  is 
annexed  to  the  finding  as  an  exhibit.  The  order  classified  the 
goods  wanted  according  to*the  kind  and  style  —  each  class  occupy- 
ing a  line  by  itself,  on  which  was  given  the  size  and  over  it  the 
number  desired  of  that  size;  at  the  left  the  numbers  were  summed 
up  in  fractions  of  a  dozen,  and  at  the  extreme  right  the  price  of  a 
dozen  was  given.  Take  for  example  the  first  line  in  the  order, 
which  also  in  part  involves  the  matter  in  dispute: 

''  i  doz.  rat  high  college  6J,  7,  7i,  7i tiaSO*' 

The  goods  were  sent  in  boxes,  accompanied  by  the  plaintiff's  bill, 
which  on  its  face  showed  a  full  compliance  with  the  order.  The 
bill  had  also  a  printed  beading:  '^  All  claims  most  be  made  within 
three  days  after  receipt  of  the  goods."  The  defendant  kept  the 
goods  about  a  month  before  he  had  occasion  to  open  the  boxes,  and 
tiien  for  the  first  time  discovered  that  some  of  the  caps  were  not  of 
the  size  required  by  his  order  and  not  of  the  size  indicated  by  the 
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sance,  §  137.  In  Vanderbeck  y.  Hendry,  34  N.  J.  Law,  471,  it  is 
said:  ''  It  has  been  snbBtantiaUy  held  that  although  a  way  may  not 
have  been  dedicated  to  the  pnblic,  or  otherwise  legally  established 
for  the  nse  of  the  public,  yet  if  the  owner  of  premises  over  which 
it  passes  has  exhibited  an  intention  that  it  shall  be  used  by  the  pub* 
lie,  either  as  a  means  of  access  to  his  property  or  over  it,  and  by  the 
manifestation  of  that  intention  has  induced  or  allured  the  public  to 
use  it,  those  using  it  within  the  scope  of  the  purpose  manifested  are 
entitled  to  be  protected  from  dangers  to  the  way  by  reason  of  ob- 
structions or  interferences  created  during  its  existence,  and  result- 
ing  from  the  want  of  ordinary  care  on  the  part  of  the  owner  or 
those  acting  within  his  authority." 

Authorities  to  the  same  point,  in  great  numbers,  firmly  establish 
a  principle  of  law  that  imposed  a  duty  upon  an  occupier  of  land. 
The  extent  of  that  duty  is  co-extensiye  with  the  use  to  which  he 
subjects  his  premises. 

Under  some  circumstances  trespassers  are  protected;,  in  others, 
trespassers  are  at  their  own  risk,  while  yisitors  are  entitled^to  a 
reasonably  safe  passage;  ^nd  in  others  stiU  the  public  have  rights 
that  the  occupier  cannot  safely  ignore. 

Trespasser  the  plaintiff  was  not;  and  whether  she  be  regarded  as 
a  visitor  by  invitation  going  upon  private  property,  or  one  of  the 
public  in  the  enjoyment  of  a  public  right  by  using  an  apparent  pub- 
lic way  as  a  means  of  access  to  the  defendant's  building,  and  being 
injured  by  a  ^*  concealed  source  of  mischief/'  she  was  entitled  to  re* 
cover  substantial  damages. 

There  is  error  in  the  judgment  of  the  Superior  Court. 

Beversed  and  remanded. 

In  this  opinion  Gbakoer,  J.,  and  Park,  0.  J.,  concurred;  Oabt 
FBNTEB  and  Looms,  JJ.,  dissented  on  the  point  of  pleading. 
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Bate — Mfierable  eoniratt 

Tkb  defBiidiiit  boaght  of  the  plaintiff  hate,  caps,  eollan  and  glovva.  by  an  or- 
der daasifjiiig  the  goods  aooording  to  kind,  style  and  price  per  doien.  The 
parties  nndeistood  that  each  article  was  to  be  itemiaEod  and  carried  oat  at 
one-twelfUi  of  the  price  per  doien.  In  the  printed  heading  of  the  bill  ren- 
dered by  the  plaintiff  was  a  statement  that  "  all  claims  most  be  made  in  three 
days.**  Some  of  the  artidee  did  not  conform  to  the  order,  but  were  not  re- 
turned foramonth.  ^eAr,.(l)*f|lat  {heCddM^^k^^y^^^pn^ 
defendant  eoold  not  be  heltl  fer/goo48'-4cSt'odqfi>^iig^<o  tb9  ^Ai<^C  OVtlUU !  %  I 
he  was  entitled  to  a  reasonable  time  to  return  sach  goods;  (8)  that  the  qnea- 
tlon  of  reasonable  time  was  for  the  Jury. 

ACTIOIN'  for  goods  sold.    The  opinion  ttates  the  oaae.    The 
phuntifP  had  judgment  below. 


I  P.  Arvine,  for  appelhmt. 
£.  P,  Oager^  for  appellee. 

LooKiSy  J.  The  complaint  Beebs  to  reoover  the  price  of  meiw 
ehandise,  consisting  of  hats,  caps^  collars  and  gloves,  sold  and  de- 
liyered  to  the  defendant  pursuant  to  his  written  order,  which  is 
annexed  to  the  finding  as  an  exhibit.  The  order  classified  the 
goods  wanted  according  toHhe  kind  and  style  —  each  class  occupy- 
ing a  line  by  itself,  on  which  was  given  the  size  and  over  it  the 
number  desired  of  that  size;  at  the  left  the  numbers  were  summed 
up  in  fractions  of  a  dozen,  and  at  the  extreme  right  the  price  of  a 
dozen  was  given.  Take  for  example  the  first  line  in  the  order, 
which  also  in  part  involves  the  matter  in  dispute: 

"  i  doz.  rat  high  college  6f ,  7,  7i,  7i tl8.60" 

The  goods  were  sent  in  boxes,  accompanied  by  the  plaintiff's  bill, 
which  on  its  face  showed  a  full  compliance  with  the  order.  The 
bOl  had  also  a  printed  heading:  '^  All  claims  must  be  made  within 
three  days  after  receipt  of  the  goods."  The  defendant  kept  the 
goods  about  a  month  before  he  had  occasion  to  open  the  boxes,  and 
then  for  the  first  time  discovered  that  some  of  the  caps  were  not  of 
the  size  required  by  his  order  and  not  of  the  size  ludicated  by  the 
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labels  thereon^  and  such  goods  he  retomed  to  the  plaintiff^  who 
refused  to  reoeiye  them^  on  the  ground  that  each  dossen  or  fraction 
of  a  dozen  was  an  entire  contract  which  must  be  rescinded  in  taio 
or  not  at  all,  and  also  that  the  offer  to  retam  was  not  made  within 
a  reasonable  time;  and  therefore  he  claimed  to  recover  for  all  the 
goods  originally  delivered.     The  courts  as  matter  of  law^  in  its 
charge  to  the  jury  adopted  the  first-mentioned  claim  of  the  plain- 
tiff, and  as  the  defendant  conceded,  he  did  not  return  all  of  any 
one  of  the  classes  consisting  of  a  dozen  or  fraction  of  a  dozen,  a 
verdict  against  him  was  inevitable. 
In  thus  applying  the  law  which  the  plaintiff  invoked  as  to  the 
/  :* to6reQrC<tf  rcfiontraets  :th^*e(mrt  leas/dojibtless  influenced  by  such 
V   ;  i^\^  ^^  /  L  ks.ire*  ^m:  do^n  ot  tM;  y.  -jMfer,  5  Mete.  469,  and 


Mansfield  Y.  Trigg,  113  Mass.  350.  It  is  not  our  present  purpose  to 
discuss  the  propositions  referred  to,  nor  to  examine  and  apply  the 
nice  distinctions  that  obtain  as  to  the  divisibility  of  contracts. 

In  Mansfield  v.  Trigg  the  court,  while  holding  that  a  sale  of  a 
specific  number  of  packages  of  an  article  at  a  given  price  per  pack- 
age was  an  entire  contract,  also  held  that ''  the  rejection  and  return 
of  an  article  of  a  different  kind  or  description,  not  answering  to  the 
terms  of  the  contract,  do  not  stand  upon  the  ground  of  this  decis- 
ion, nor  does  the  right  to  return  them  depend  upon  the  existence 
of  a  warranty." 

The  defect  claimed  was  not  one  of  quality,  but  of  size  in  respect 
to  hats  and  caps.  The  suggestion  is  now  made  that  as  the  extent 
of  variation  did  not  appear  it  might  have  been  trivial,  but  no  such 
point  was  made  in  the  court  below.  The  court  in  its  ruling  assumed 
that  the  claimed  variation  was  so  substantial,  that  if  it  existed  as  to 
each  article  composing  the  class,  the  whole  might  have  been  re- 
turned. The  finding  shows  that  the  defendant  on  his  part  dis- 
tinctly  claimed  that  the  variation  in  size  was  such  that  the  artidea 
rejected  were  of  no  use  to  him.  We  shall  therefore  assume  for  the 
purposes  of  this  discussion  that  the  variation  was  substantial  and 
not  trivial  and  immaterial  We  can  readily  see  that  it  might  have 
been  so  material  as  to  render  the  article  returned  a  different  thing 
from  that  specified  in  the  order,  so  as  to  come  within  the  rale  last 
suggested.  It  must  be  borne  in  mind  that  the  identity  of  a  thing 
within  the  meaning  of  the  rule  does  not  depend  on  its  being  of  the 
same  class  or  kind,  but  rather  on  its  adaptation  to  the  wants  and 
uses  of  buyers. 
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The  local  merchant  preBumably  has  his  regular  caatomers,  who 
jeqaire  hats  and  caps  of  definite  sizes^  and  he  makes  his  order  on 
the  wholesale  dealer  with  reference  to  this  and  to  the  probable  de- 
mand. If  one  of  the  retailer's  customers  sends  to  him  for  a  7^  hat, 
and  one  is  sent,  so  labelled,  but  which  proTes  to  be  a  6}  or  even  a  7 
m  size»  it  wonld  at  once  be  conceded  that  the  customer  could  reject 
it  as  a  very  different  thing  from  what  he  ordered.  A  difference 
which  is  so  material  between  the  retailer  and  his  customer,  must 
also  be  important  as  between  the  wholesale  and  retail  merchant. 

In  Oardner  y.  Lane,  12  Allen,  44,  A.  undertook  to  pay  B.  a 
debt  by  delivering  to  him  a  hundred  and  thirty-nine  barrels  of  No. 
1  mackerel  A.  delivered  part  No.  1  mackerel,  and  JForty-six  bar- 
rels of  No.  3  mackereL  B.  actually  received  the  mackerel  but  did 
not  open  the  barrels.  0.,  a  creditor  of  A.,  attached  the  No.  3 
mackerel  as  A.'s  property.  B.  undertook  to  affirm  the  sale,  claimed 
the  property  as  his  own,  and  replevied  it.  On  the  trial  0.  claimed 
that  no  property  in  the  No.  3  mackerel  had  passed  to  B.,  as  the 
claimed  delivery  was  a  non-performance.  B.  claimed  that  the  dif- 
ference between  No.  3  and  No.  1  was  a  difference  in  quality,  and 
that  the  title  did  pass  subject  to  his  right  to  rescind.  The  court 
held  the  difference  between  No.  1  and  No.  3  mackerel  to  be  a  dif- 
ference in  kind,  and  that  no  title  passed  to  B.  in  the  No.  3  macke- 
rel, because  his  contract  for  sale  was  for  articles  of  a  different  kind, 
and  that  he  had  never  assented  to  receive  the  No.  3  mackerel  by 
reason  of  his  want  of  knowledge;  and  so  the  attaching  creditor  held 
the  goods. 

In  McEjUyre  v.  McJBniyre,  12  Ired.  299,  and  in  Waldo  v.  Hahey^ 
3  Jones  (Law),  109,  the  proposition  is  stated  as  everywhere  admit- 
ted to  be  law,  that  ''if  one,  not  having  seen  them,  orders  goods  of 
a  certain  description  at  a  certain  price,  and  the  goods  do  not  answer 
the  description,  he  may  return  them  or  offer  tb  return  them  within 
a  reasonable  time.''  In  the  last-mentioned  case  the  order  was  for 
bags  of  a  certain  size,  and  the  only  defect  was  that  they  were  of 
less  size. 

If  then  we  should  concede  that  the  order  for  each  dozen  or  frac- 
tion of  a  dozen  was  an  entire  contract,  and  that  the  hats  or  caps 
sent  were«materiaUy  different  in  size  from  those  ordered,  the  plain- 
tiff himself  was  in  default  as  to  his  contract,  and  could  not  recover 
any  thing,  except  for  the  fact  that  partial  performance  had  been  ac- 
cepted and  full  performance  waived  by  the  act  of  the  defendant 
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It  seems  to  us  that  the  court  should  have  charged  the  jury  in  sab- 
stance  according  to  the  defendant's  request  referred  to  in  his  flffch 
sissignment  of  error. 

It  is  suggested  that  the  application  of  the  principle  under  con- 
sideration might  work  injustice  to  the  plaintiff  by  compelling  him 
to  deduct  the  proportionate  price  of  a  single  article  returned  when 
the  contract  estimated  the  price  only  by  the  dozen,  but  a  moiB 
critical  examination  of  the  contract  found  in  the  defendant's  order 
and  the  plaintiff's  acceptance  of  it,  as  indicated  in  his  bill  rendered, 
will  lead  to  a  different  construction. 

So  far  as  the  disputed  items  are  concerned  there  is  no  instance 
where  an  entire  dozen  is  ordered,  and  the  price  for  a  dozen  is 
always  giyen,  whether  the  fraction  is  large  or  small,  but  the  plain- 
tiff's biU  carries  out  the  proportionate  price.  In  two  instances  only 
one  article  of  the  class  is  ordered  and  it  is  entered  aa-^ot  a,  dozen 
(we  refer  to  the  item  ''  colored  beaver  gloves  "),  and  yet  the  price  of 
the  dozen  is  given,  namely,  154;  but  in  the  plaintiff's  bill,  in 
addition  to  the  price  per  dozen,  the  charge  is  carried  out  as 
$4.50,  being  precisely  -^  of  the  price  per  dozen.  We  think  there  is 
enough  appearing  to  justify  the  inference  that  the  statement  in 
dozens  was  merely  for  convenience  in  accounting,  and  that  the  par- 
ties understood  the  order  to  mean  the  same  as  if  each  separate  arti- 
cle was  itemized  and  carried  out  at  a  sum  indicated  by  taking  one- 
twelfth  of  the  price  given  for  a  dozen.  We  think  therefore  the 
consideration  by  the  true  construction  of  the  contract  was  suscepti- 
ble of  division  and.  apportionment. 

Our  reasoning  has  a  bearing  also  on  the  question  whether  the  con- 
tract was  entire  or  divisible,  which  as  we  have  already  indicated, 
we  do  not  intend  to  decide. 

The  remaining  question  relative  to  a  reasonable  time  for  return- 
ing the  goods  rejected  has  no  importance  except  with  a  view  to 
another  trial,  for  as  under  the  charge  of  the  court  and  the  conceded 
facts  the  defendant  could  not  return  the  goods  at  all,  there  was  no 
occasion  to  consider  the  question  of  reasonable  time  for  such  return. 
The  presumption  is  that  the  jury  did  not  pass  upon  the  question. 
But  had  it  been  before  them,  the  charge  as  given  would  seem  to  be 
correct.  It  was  as  follows  :  '^  What  is  a  reasonable  time  is  a  ques- 
tion for  the  jury  and  to  be  determined  in  view  of  all  the  evidence 
and  circumstances  attending  each  case.  What  would  be  reasonable 
time  under  one  set  of  circumstances  might  not  be  in  another.  You 
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wDl  take  into  consideration  the  order  given,  when  given,  the  time 
when  goods  were  received,  the  nature  of  the  goods,  the  season  for 
selling  them,  the  acts  of  the  parties,  and  all  the  circumstances, 
and  view  the  matter  in  a  common-sense  and  reasonable  light." 

In  a  matter  within  the  exclusive  province  of  the  jury,  if  the 
questions  of  fact  are  fairlj  submitted  to  them,  it  is  not  error  for 
tiie  court  to  omit  all  comment  upon  the  bearing  and  weight  of  the 
efidenoe. 

It  has  been  suggested  that  as  the  printed  heading  of  the  bill  sent 
to  the  defendant  required  that  ^'  all  claims  must  be  made  in  three 
daySy"  and  none  were  in  fact  made  for  a  month,  the  question  of 
leasonable  time  must  be  decided  adversely  to  the  defendant.  As 
no  reference  was  made  to  this  fact  in  the  court  below  and  no  claim 
was  predicated  upon  it,  we  are  not  required  to  comment  upon  it 
With  a  view  however  to  another  trial  it  may  be  well  to  say,  that  as 
the  case  is  presented,  these  words  formed  no  part  of  the  contract 
between  these  parties,  and  the  defendant  was  not  thereby  limited 
to  the  time  mentioned  to  make  his  objections  to  receiving  the  goods. 

The  case  of  Beane  v.  Tinhham,  14  B.  I*  197,  fully  supports  this 
position* 

There  was  error  in  the  ruling  complained  of,  and  a  new  trial 

is  ordered. 

Ntw  trial  orderecL 

In  this  opinion  Pabk,  0.  J.,  and  Cabpbhtxb  and  0]UJrQBB» 

JJ.,  concurred;  Sioddabd,  J.,  dissented. 


KiOHOis  V.  MoOabtht 

on  Oonn.  SOQ.) 
JWnmK— eofttntofy  ctmmeifanee  —  rw  <wn»gyafli, 

A  feeble  and  pennrloiis  old  man,  whose  wife  had  sued  him  for  a  divorce  and 
was  threatening  a  sait  for  alimony  and  liad  contracted  debts  in  his  name  and 
without  his  knowledge,  conveyed  away  all  his  property  without  considera- 
tloUy  but  it  did  not  appear  that  he  inte.nded  to  defraud  hia  wife  or  creditors. 
BlMt  that  he  might  recover  the  property  again. 

SUIT  to  set  aside  conveyances.     The  opinion  states  the  case. 
The  defendant  had  judgment  below. 
VouLY  — 14 
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IT.  J7.  WiBiams  and  E.  B.  ChMger,  for  appeUant 
W.  O.  CkuB  and  T.  J.  Fax,  for  appellees. 

SiODDABDy  J.  At  the  time  of  the  tranaf er  in  question  in  Ko- 
fember,  1881,  the  grantor  and  donor,  Martin  L.  Blackman,  was 
about  sixty-eight  years  of  age,  and  during  his  life  had  accumulated 
in  a  small  tin  shop  and  hardware  business  property  valued  at  about 
$36,000,  of  which  120,000  was  in  real  estate,  and  13,000  deposited 
in  sayings  banks,  the  remainder  being  his  stock  in  trade  and  ap* 
pliances  for  carrying  on  his  business.  He  was  childless.  His  first 
wife  had  died  in  December,  1880,  and  on  the  8th  of  May,  1881, 
he  married  again,  and  on  the  3d  of  November,  in  the  same 
year,  his  wife  instituted  proceedings  for  a  divorce,  claiming 
alimony,  and  attached  his  property  for  120,000.  He  made  an  ar- 
rangement with  his  wife^s  attorney  by  which  he  gave  to  the  attor- 
ney, as  trustee  for  his  wife,  a  note  for  $9,000,  secured  by  mortgage 
upon  his  real  estate  and  payable  at  his  death.  He  was  at  this  time 
it  is  found,  ''in  a  feeble  ph3^ical  condition;  he  was  miserly  and 
penurious;  his  wife  had  contracted  debts  in  his  name,  and  without 
his  knowledge,"  and  was  threatening  suit  for  support.  ''  These 
things,  together  with  the  complaint  for  divorce  and  attachment 
for  alimony,  greatly  excited  him,  and  he  was  in  great  fear  that  he 
was  going  to  lose  his  property." 

William  McOarthy  is  a  nephew  of  Blaokman  and  Mary  Ann  Mc* 
Oarthy  is  the  wife  of  WiUiam.  Said  William,  and  especially 
Mary  Ann,  appear  to  have  largely  enjoyed  the  confidence  of  Black- 
man,  and  excepting  his  counsel,  they  are  the  only  persons  with 
whom  he  consulted. 

Blackman  claiming  that  his  arrangement  with  his  wife  had  failed 
in  its  purpose,  at  his  request  William  and  Mary  Ann  went  with  him 
to  consult  counsel  with  reference  ''to  disposing  of  his  property, 
setting  aside  said  note  and  mortgage  of  $9,000,  and  instituting  pro- 
ceedings for  a  divorce  from  his  wife,"  and  William  and  Mary  Ann 
"  each  rendered  him  such  assistance  as  they  could,"  and  appear  ta 
have  been  fully  advised  as  to  his  wishes  and  purposes. 

As  the  result  of  such  conferences  with  counsel  on  the  9th  day  of 
November,  1881,  Blackman  executed  and  delivered  to  Mary  Ann  a 
trust  deed  of  all  his  real  and  personal  estate.  This  deed  was  ac 
cepted  by  William  and  Mary  Ann  McOarthy,  and  by  the  terms  of  the 
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deed  Marj  Ann  became  a  trastee,  and  Blackman  a  beneficiary  of 
the  tniBt.  The  deed  is  expressed  to  be  in  considerafcion  **  of  the  con« 
ditions  and  trusts  hereinafter  recited.''  It  is  drawn  with  deliberate 
care,  with  f  oU  appreciation  of  the  circnmstanoes  and  conditions  re- 
lating to  the  present  and  future  life  of  the  grantor,  the  amount  and 
situation  of  his  property,  and  the  persons  whom  h^  desired  to  make 
objects  of  his  bounty*  The  conditions  of  the  deed  proride  for  a 
monthly  payment  by  the  grantee  to  the  grantor  of  the  sum  of  $87, 
that  the  amount  and  condition  of  the  personal  property  conyeyed 
shall  be  kept  good  by  the  grantee,  and  that  the  title  to  the  personal 
property  should  not  become  absolute  in  the  grantee  until  all  the 
conditions  of  the  deed  were  complied  with.  The  money  payments 
and  trusts  named  in  deed  are  charged  upon  all  the  property  con- 
Teyed. 

The  grantor  reseryed  to  his  own  personal  life  use  some  portion  of 
{he  real  estate,  and  by  the  fifth  clause  he  proyides  that  at  his  death 
one-half  of  the  appraised  yalue  of  his  estate  shall  be  paid  oyer  to  the 
then  liying  children  of  his  adopted  daughter,  and  then  he  charges 
this  last  named  trust  upon  the  lands. 

By  the  sixth  clause  he  proyides  that  the  grantee  shall  keep  the 
buildings  at  all  times  painted  and  in  as  good  repair  and  condition 
as  they  now  are,  that  she  shall  keep  them  insured,  and  that  the 
insurance  shall  be  asigned  to  the  grantor  as  collateral  security  for 
the  performance  of  the  trusts  and  conditions  therein  named,  and 
that  she  shall  also  keep  the  taxes  and  assessments  on  the  lands  and 
pro])erty  paid  up.  And  then,  at  the  conclusion  of  the  deed,  super- 
added to  all  these  repeated  attempts  to  charge  and  bind  the  prop- 
erty to  the  performance  of  these  trusts  and  conditions,  the  grantor 
further  proyided  as  follows: 

''But  to  this  deed  there  is  this  additional  condition,  yiz. :  If  the 
grantee  shall  fail  and  neglect  to  fulfill  any  of  the  conditions  of  this 
deed  specified  aboye  to  be  performed  in  the  life-time'*of  the  grantor, 
and  he  should  decide  to  ayail  himself  of  such  breach  by  giying 
notice  thereof  to  the  grantee,  then  this  deed  shall  become  yoid ; 
otherwise,  to  remain  in  fuU  force  foreyer." 

Under  the  facts  stated  in  the  finding  of  the  committee  and  the 
proyisions  of  this  deed  Mary  Ann  McOarthy  was  a  trustee  and 
Blackman  cestui  que  trust  of  the  rights  and  interests  reseryed  to 
and  proyided  for  Blackman  in  and  by  the  deed.  She  and  her  hus- 
band by  their  own  yolition,  occupied  •  confidential  relations  as  to 
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the  dispoBition  of  his  whole  property,  and  were  giving  him  and  he 
reoeiving  from  ihem  aid  and  advice  respecting  the  same,  and  from 
their  personal  and  family  relations  a  state  of  personal  confidence 
existed. 

This  being  the  state  of  affairs  on  the  9th  of  November,  1881,  on 
the  17th  day  of  the  same  month  Blackman  execnted  and  deliveired 
to  Mary  Ann  a  warranty  deed  of  all  his  real  estate,  and  on  the  19th 
he  executed  and  delivered  to  her  a  bill  of  sale  of  all  his  personal 
property.  These  conveyances  were  without  consideration  and  are 
claimed  as  gifts. 

Before  commenting  upon  the  peculiar  features  of  these  last  con- 
veyances it  will  be  well  to  refer  to  some  of  the  doctrines  that 
govern  cases  wherein  voluntary  dispositions  of  property  have  been 
daimed  by  the  trustee  against  the  beneficiary  in  the  trust,  and  the 
rules  that  guide  and  control  courts  of  equity  as  to  gifts  by  persons 
in  confidential,  advisory  and  fiduciary  relations. 

[Omitting  extracts  from  Story  Eq.  Jur.,  §§  307,  311;  Pom.  Eq. 
Jur.,  §§  955,  958;  and  Perry  Trusts,  §§  168,  194,  195,  197.] 

The  decided  cases  support  these  doctrines  of  equity  stated  by 
text- writers  to  the  fullest  extent,  and  in  all  cases  where  a  contract 
or  gift  is  claimed  adversely  to  the  beneficiary  in  the  trust  relation, 
as  cestui  que  trust,  client,  ward,  etc.,  courts  of  equity  not  only  re- 
quire of  the  trustee,  attorney,  guardian,  etc.,  the  most  ample  and 
convincing  proofs  of  the  entire  fairness  of  the  transaction,  and  pos- 
session of  full  information,  knowledge  and  intentional  action  on 
the  part  of  the  beneflciary,  after  competent  and  independent  advice 
and  deliberate  consideration,  but  courts  also  set  aside  such  con- 
tracts and  gifts  with  great  freedom,  either  as  void  from  their  intrin- 
sic nature,  or  voidable  because  of  the  absence  of  the  required  proofs 
of  fall  consideration,  deliberate  action,  independent,  intelligent 
and  competent  advice,  rational  design,  etc.  The  action,  gift,  con- 
tract, etc.,  must  not  only  be  intentional  and  with  knowledge 
enough  on  the  part  of  the  beneficiary  to  care  for  his  ordinary 
affairs,  but  such  intentional  act  and  knowledge  must  be  character- 
ized by  these  other  elements  in  its  composition. 

This  presumption  of  inequality  in  dealing,  and  the  casting  of 
this  burden  of  proof  upon  the  cestui  que  trust,  guardian,  attorney, 
etc.,  arises  from  the  trust  relation  itself.  Cowee  v.  Corfieil,  75  N. 
Y.  100;  s.  0.,  31  AuL  Bep.  428.  In  Curson  v.  Beltaorthy,  3  II.  L. 
Cas.  742,  a  contract  was  set  aside  because  it  was  '^  improvident 
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and  hastily  carried  into  execution."  And  see  remarks  of  Lord  Jus- 
tice TuBSTBB  in  Baker  y.  Monh^  4  De  0.  &  S.  892.  In  Morgan  y. 
MineiU  6  Ck.  Diy.  648,  a  gift  by  client  to  solicitor  was  set  aside, 
and  Bagoit,  Y.  0.,  said  that  the  rule  absolutely  prohibited  such 
gif to.  This  may  be  a  somewhat  stronger  statement  of  the  rule  than 
preyails  in  other  jurisdictions.  But  the  settled  doctrines  of  equity 
make  it  almost  impossible  that  such  a  gift  can  preyail. 

The  case  of  8avery  y.  Kingy  5  H.  L.  Cas.  655  (Cbaitwobth,  L. 
0.),  was  of  a  gift  by  a  son  after  arriying  at  full  age  to  his  father. 
The  father  was  required  *^  to  justify  what  has  been  done;  to  show, 
at  all  eyents,  that  the  son  was  really  a  free  agent,  that  he  had  ade- 
quate independent  advice,  that  he  was  not  taking  an  imprudent 
step  under  parental  influence,  and  that  he  perfectly  understood  the 
nature  and  extent  of  the  sacrifice  he  was  making,  and  that  he  was 
desirous  of  making  it." 

In  Rhodes  y.  BaUf  1  Oh.  App.  Oas.  257,  the  language  of  the 
court  is:  ''  I  take  it  to  be  a  well-established  principle  of  this  court 
that  persons,  standing  in  a  confidential  relation  toward  others,  can* 
not  entitle  themselyes  to  hold  benefito  which  those  others  may 
haye  conferred  upon  them,  unless  they  can  show  to  the  satisfaction 
of  the  court  that  the  persons  by  whom  the  benefito  have  been  con- 
ferred had  competent  and  independent  advice  in  conferring  them. 
This,  in  my  opinion,  is  a  settled  general  principle  of  the  court,  and 
I  do  not  think  that  either  the  age  or  capacity  of  the  person  con- 
ferring the  benefit,  or  the  nature  of  the  benefit  conferred,  aflecto 
this  principle.  Age  and  capacity  are  considerations  which  may  be 
of  great  importance  in  cases  in  which  the  principle  does  not  apply; 
but  I  think  they  are  but  of  little  if  any  importance  in  cases  to 
which  the  principle  is  applicable.  They  may  aflford  a  sufficient  pro- 
tection in  ordinary  cases,  but  they  can  afford  but  little  protection 
in  cases  of  influence  founded  upon  confidence.'* 

The  case  of  Archer  y.  Hudson,  7  Beay.  560,  was  of  a  gift  by  a 
niece,  who  had  just  come  of  age,  to  her  uncle,  who  was  regarded  as 
standing  in  loco  parentis.  It  is  there  said  that  the  court  **  will  take 
care  (under  the  circumstances  in  which  the  parent  and  child  are 
placed  before  the  emancipation  of  the  child)  that  such  child  is 
placed  in  such  a  position  as  will  enable  him  to  form  an  entirely  free 
and  unfettered  judgment,  independent  of  any  sort  of  control.''  See 
also  Maitland  y.  Backhouse,  16  Sim.  58. 

The  case  of  Anderson  v.  Elif worth,  3  Giff.  154,  illustrates  the 
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extent  and  rigor  of  application  of  the  doctrine  in  England.  A 
▼olnntarj  deed  made  by  a  woman  ''  of  about  seventy  years  of  age 
and  not  incompetent,  was  set  aside  after  her  death  for  the  reason 
that  the  deed  was  improTident,  and  because  it  did  not  appear 
affirmatively  that  she  understood  the  whole  nature  and  effect  of 
the  deed.  This  decree  was  made  after  the  death  of  the  grantor 
and  in  favor  of  volunteers,  and  although  the  court  found  '  that 
Elizabeth  Marston  (the  grantor)  certainly  had  a  distinct  intention 
to  give  her  property  to  Mary  Elsworth,  who  takes  it  by  this  deed 
to  the  exclusion  cl  all  other  persons/  " 

In  all  these  classes  of  cases  when  such  contracts  and  gifts  are  set 
aside,  it  is  assumed  that  the  intent  to  make  them  exists.  But  the 
question  is  not  ^*  whether  she  knew  what  she  was  doing,  had  done 
or  proposed  to  do,  but  how  the  intention  was  produced."  Lord 
ELDOiir  in  Huguenin  v.  Baatlefff  14  Yes.  300.  Prima  fade  a  pur- 
chase by  a  trustee  from  his  cestui  que  trust  cannot  stand.  Spencer^s 
Appeal,  80  Penn.  St.  332;  s.  o.,  10  Am.  Rep.  684;  Smith  v.  Town- 
shend,  27  Md.  368.  In  cases  of  contract  between  attorney  and  client 
it  is  said  iu  Dunn  v.  Record,  63  Me.  19,  adopting  the  language  of 
Judge  Stobt:  ''The  burden  is  upon  the  purchaser  and  not  upon 
the  client  to  establish  the  perfect  fairness,  adequacy  and  equity  of 
the  transaction."  The  transaction  must  be  fair  and  equitable,  and 
the  client  must  be  fully  informed  of  the  nature  and  effect  of  the 
contract,  sale,«gif  fc,  eta  Kisling  v.  Shaw,  33  CaL  440. 
'  The  books  are  fuU  of  cases  holding  substantially  the  same  lan- 
guage. 

Can  the  deed  of  November  seventeenth  and  the  bill  of  sale  of  the 
nineteenth  be  vindicated,  tested  by  these  rules? 

These  conveyances  regarded,  as  they  evidently  were,  as  one  trans* 
action,  were  a  voluntary  conveyance  of  all  the  grantor's  property  to 
another.  It  is  said  in  Anderson  v.  Ellsworth,  3  Oiff.  169:  ''  Noth- 
ing could  be  more  improvident  than  for  a  woman  at  her  time  of  life 
to  dispose  of  the  whole  of  her  property  so  as  to  leave  for  herself 
nothing.  No  doubt  the  gift  was  to  a  person  with  whom  she  was 
living  and  who  was  kind  to  her.'' 

Did  the  grantor  and  donor ''fully  understand  the  nature  and 
effect  of  the  transaction?"  He  had  but  eight  days  before  made  an 
entirely  different  disposition  of  liis  property,  for  the  purpose  of  ar- 
ranging with  his  wife,  and  not  as  a  gift,  whereby  his  property  was 
secured  for  his  own  use,  and  for  the  ultimate  benefit  of  the  children 
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of  his  adopted  daughter,  by  which  his  interests  were  fully  protected 
by  a  large  number  of  carefully  drawn  provisions,  haying  the  inter- 
ests of  himself  and  those  children  in  yiew,  charging  all  his  property 
with  these  trusts  and  conditions;  and  notwithstanding  all  the  con- 
trolling inferenoes  to  be  drawn  theref rom,  it  is  said  that  he  within 
these  eight  days  yoluntarily  released  all  of  these  saf eguards,  gave 
away  his  power  to  provide  for  himself  in  his  old  age  so  carefully 
provided  for  in  the  first  deed,  relinquished  all  idea  of  providing  for 
the  natural  objects  of  his  bounty,  the  children  of  his  adopted  daugh- 
ter, who  occupied  so  prominent  a  part  of  his  well  considered  scheme 
embraced  in  the  first  deed,  and  in  addition  made  this  voluntary  con- 
veyance to  the  same  person  whom  he  had  but  just  before  controUed 
by  so  many  prudently  devised  stipulations  and  conditions. 

Moreover,  it  is  found  that  the  grantee  and  her  husband  have  no 
other  property  except  this  so  conveyed  to  them.  Intrinsically 
viewed,  could  any  thing  be  more  irrational  than  to  say  that  the 
grantor  did  this  thing  with  full  knowledge  and  with  a  settled  intent? 

There  is  absolutely  nothing  in  the  case  to  indicate  any  real 
change  of  mind  on  the  part  of  the  grantor  as  to  the  disposition  of  his 
estate.  Is  it  to  be  believed  that  this  miserly  and  penurious  old  man 
would^  under  any  circumstances,  voluntarily  and  intentionally  give 
away  all  his  property,  and  especially  that  he  did  so  on  November 
seventeenth  after  so  distinctly  declaring  his  contrary  intent  by  the 
deed  of  November  ninth  ? 

But  it  is  said  that  the  committee  find  that  these  conveyances 
were  yoluntarily  made,  and  without  importunity  from  any  one;  that 
Blackman  had  sufficient  mental  capacity  to  transact  business,  and 
that  he  understood  the  business  he  was  doing. 

As  a  matter  of  course  the  gift  was  voluntary;  that  is  the  as- 
sumption in  all  cases  of  this  character.  But  was  it  fair,  equitable, 
made  upon  competent  and  adequate  advice,  and  looking  at  all  the 
fiicts  and  circumstances?  Did  these  conveyances  embody  his  real 
intent? 

He  was  feeble  in  body,  and  greatly  excited  for  fear  of  losing  his 
property  because  of  threatened  litigation.  Has  this  trustee,  this 
donee  of  trust  property,  shown  to  the  satisfaction  of  a  court  of 
equity  that  this  gift  was  not  the  result  of  his  feebleness  and  of  the 
condition  of  his  mind  greatly  excited  over  the  contemplated  loss 
of  his  property?  Why  this  great  excitement  at  the  prospective  loss 
of  his  property  if  all  he  desired  was  to  rid  himself  of  its  burden? 
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Additional! J,  the  conduct  of  all  these  parties  for  a  long  time  af* 
ter  these  conveyances  indicates  clearly  that  the  real  intent  of  this 
transfer  was  not  a  gift,  for  it  is  found  that  "  the  receipts  from  the 
store  and  tin  shop,  and  the  rents  from  tenements  on  said  property, 
were  paid  to  Blackman,  and  the  business  of  said  store  and  tin  shop 
down  to  the  time  of  this  action  were  conducted  by^Blackman."  In 
a  word,  all  the  parties  have  at  all  times  treated  this  property  as  if 
these  conyeyances  were  inoperative,  and  as  if  Blackman  was  the 
real  owner.  This  is  wholly  at  war  with  the  theory  that  it  was  a  fair, 
free  gift,  made  upon  full  knowledge  and  information. 

Mary  Ann  McCarthy,  the  donee,  took  part  in  the  transactions 
that  resulted  in  the  so-called  gift  She  was  a  party  to  them,  and 
assisted  in  the  consummation  of  some  of  the  details  of  the  transac- 
tion after  the  first  deed.  She  was  in  the  full  confidence  of  Black- 
man,  the  trust  relation  continued  both  as  a  presumption  of  law  and 
as  a  matter  of  fact,  and  now  this  donee  of  a  trust  estate  says  she 
can  hold  the  trust  property  because  she  did  not  advise  the  gift  but 
that  it  was  made  through  the  advice  and  influence  of  one  Michael 
Eenney,  ''a  Michigan  lawyer."  There  is  no  such  find.ing  in  the 
case,  and  it  is  only  by  inference  that  this  is  claimed.  But  courts 
of  equity  will  not  resort  to  inferences  to  find  facts  not  expressly 
found  to  sustain  gifts  of  this  kind.  The  burden  of  proof  is  on  the 
donee  to  prove  clearly  and  satisfactorily  all  things  essential  to  sus- 
tain the  gift. 

Plainly  the  advice  of  Eenney  to  Blackman,  if  such  advice  waa 

'  acted  upon,  was  wholly  incompetent  and  inadequate,  unless  there 

are  other  reasons  than  those  appearing  in  the  case;  and  if  there  are 

other  facts  and  reasons  tending  to  sustain  this  gift  the  donee  must 

prove  them. 

Even  if  it  should  be  admitted  that  the  dealings  of  Eenney  with 
Blackman  constituted  the  independent  advice  so  strongly  insisted 
upon  in  the  books,  and  even  if  that  advice  had  been  competent  and 
adequate,  she  fails  to  fill  the  measure  of  proof  requisite  as  to  the 
fairness  and  equity  of  the  gift;  and  certainly  the  evidence  as  to  a 
real  intent  to  deUberately  and  freely  give  is  weak,  doubtful  and 
unsatisfactory. 

If  it  should  be  admitted  that  on  the  seventeenth  of  November 
Blackman  intended  to  give,  absolutely  and  freely,  this  property  to 
Mary  Ann  McCarthy,  the  fact  that  he  had  so  radically  changed  his 
mind  since  he  executed  the  deed  of  the  ninth  not  only  in  respect  to 
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his  penonaL  interests  and.  future  life,  but  with  reference  to  the 
other  objects  of  bis  bounty,  would,  when  taken  in  connection  with 
his  miserly  and  penurious  disposition^  and  the  state  of  great  ex- 
citement that  he  was  in,  indicate  strongly  that  he  was  incapable  of 
appreciating  the  actual  condition  of  himself  and  his  property,  and 
Ihe  relatione  of  himself  to  that  property  and  to  those  whom  he  so 
shortly  before  intended  should  be  joint  beneficiaries  with  her;  and 
under  either  hypothesis  the  gift  cannot  prevaiL 

The  finding  of  the  committee  thai  he  had  sufficient  mental  ca< 
padty  to  transact  business,  and  that  he  understood  the  business  he 
waa  doing,  is  not  conclusive  upon  the  question  of  intent,  and  is  too 
brief,  narrow  and  inconclusive;  for  this,  language  is  used  in  con- 
nection with  references  to  his  ordinary  business;  and  even  if  he  did 
know  that  he  was  executing  a  warranty  deed  and  bill  of  sale,  there 
k  no  evidence  that  he  fully  realized  the  whole  scope  and  effect  of 
his  acts. 

It  is  claimed  on  the  part  of  the  defendants  that  the  conveyances 
made  by  Blackmim  were  made  to  evade  a  threatened  attachment  of 
his  property  in  a  suit  to  be  brought  by  his  wife  for  her  support, 
and  that  even  though  the  case  be  one  where  in  other  circumstances 
a  court  of  equity  would  set  aside  the  conveyances,  yet  it  will  not 
knd  its  aid  to -a  party  to  recover  property  conveyed  away  for  such 
a  purpose. 

It  is  a  well  settled  rule  that  where  a  debtor  understandingly  and 
deliberately  conveys  away  his  property  to  defraud  or  hinder  his 
creditors,  a  court  of  equity  will  not  lend  him  its  aid  to  recover  the 
property  back.  But  this  is  a  defense  which  it  is  certainly  very  in- 
equitable for  these  defendants  to  make,  standing  as  they  do  in  a 
confidential  relation  to  the  grantor.  It  is  not  perhaps  an  estab- 
lished qualification  of  the  rule  mentioned,  that  a  person  who,  in 
retaining  property  conveyed  to  him,  is  himself  guilty  of  a  fraud, 
cannot  avail  himself  of  the  prior  fraud  of  the  grantor  for  the  pur- 
pose of  keeping  the  property,  but  such  a  qualification  of  the  rule  is 
at  least  implied  in  Railroad  Co.  v.  Durant,  05  TJ.  S.  579,  and  By- 
ingion  v.  Moore,  62  Iowa,  470.  Such  a  qualification  seems  a  rea- 
sonable one.  However  this  may  be,  we  think  the  case  docs  not 
eome  within  the  application  of  the  general  rule  for  another  and 
perhaps  more  decisive  reason.  In  the  first  place,  it  is  not  found 
that  Blackman  made  the  conveyances  to  avoid  the  threatened  suit. 
It  is  only  found  that  ''his  wife  had  contracted  debts  in  his  name 
Vol.  LV  — 15 
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without  hii  knowledge  and  wa8  threatening  snit  for  support;  **  and 
that  ^'  these  things,  together  with  the  oomplaint  for  divorce  and 
attachment  for  alimony,  greatly  excited  him,  and  he  was  in  greiit 
fear  that  he  was  going  to  lose  his  property."  This  is  hardly  equiT- 
alent  to  a  finding  that  he  made  the  oonveyances  to  evade  the  claims 
of  his  wife  or  of  his  creditors.  In  the  next  place  he  was  in  a  state 
of  great  excitement.  The  facts  detailed  show  the  agitated  condi- 
tion of  his  mind.  The  divorce  snit  and  attachment  for  alimony 
was  a  matter  gone  by  and  settled,  but  which  yet  contribnted  to  the 
disturbance  of  his  mind.  It  had  previously  been  found  that  he  was 
in  feeble  health,  and  an  old  man.  In  these  circumstances,  what  he 
did  in  his  excited  state  of  mind,  in  really  a  panic,  ought  hardly  to 
be  regarded  as  done  with  a  deliberate  intent.  It  was  the  hasty  and 
iiiconsiderate  work  of  a  mind  somewhat  broken  at  the  best,  easilj 
agiteted,  and  by  the  agitetion  thrown  off  its  balance.  We  think 
that  in  the  circumstances  the  conveyances  should  not  be  treated 
as  conveyances  in  fraud  of  creditors,  and  that  the  court  should 
not  make  it  a  ground  for  refusing  its  aid  to  recover  the  property 
back. 

In  conclusion,  we  think  it  apparent  that  this  gift  of  a  cesiui  que 
trust  to  the  trustee  was  improvident  and  irrational,  hastily  made 
not  upon  due  consideration,  nor  with  competent,  independent  ad 
vice,  wanting  the  elements  of  fairness  and  equity,  that  the  presenoa 
of  a  real  intent  to  give  freely  and  deliberately  is  not  proved,  or  that 
he  was  mentally  unable  to  make  a  valid  gift  to  his  trustee. 

The  plaintiff  remonstrated  against  the  acceptance  of  tlie  report 
of  the  committee  because  '^  it  was  in  evidence  and  not  contradicted 
that  Kenney,  a  Michigan  lawyer,  advised  Blackman  that  the  trust 
deed  was  good  for  nothing,  *  *  *  and  that  the  subsequent 
couveyances,  to-wit,  the  deed  of  gift  and  the  bill  of  sale,  were  exe- 
cuted under  the  advice  of  Eenney,  and  that  Blackman  was  made 
to  believe,  and  did  believe,  that  these  conveyances  were  necessaiy 
to  enable  his  counsel  to  obtain  proper  relief  from  the  threatened 
acts,  ete. ;  but  the  committee  made  no  finding  upon  the  subject.'' 
To  this  stetement  in  the  remonstrance  the  defendants  demurred, 
thereby  not  denying  the  accuracy  of  the  statement. 

Assuming  then  that  the  committee  did  refuse  to  so  find,  it  must 
have  been  on  the  theory  that  it  was  not  important;  and  it  is  u|k>ii 
this  theory  that  the  court  below  went  in  overruling  the  remon- 
strance.    If  that  advice,  as  claimed,  was  given^  and  Blackman  did. 
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in  fact,  make  theae  last  conveyanoeB,  not  for  the  purpose  of  making 
a  gift  to  Mary  Ann  MeOarthy,  bat  being  so  advised  in  order  to  ob- 
tain relief  from  threatened  litigation,  then  that  fact  is  oonclnsiYe 
against  the  validiiy  of  this  gift;  for  as  has  been  said  so  often,  un- 
less the  gift  is  really  and  freely  made,  with  the  real,  deliberate  in- 
tent  to  give,  the  transaction  cannot  be  sustained.  The  committee 
should  have  found  one  way  or  the  other  on  this  subject,  if  there 
was-  evidence  in  the  case  pertinent  thereto  and  a  finding  was  claimed^ 
and  this  is  alleged  in  the  remonstrance,  and  for  the  purposes  of  this 
case,  admitted. 

The  court  erred  in  oTermling  this  part  of  the  remonstrance;  but 
it  is  understood  upon  the  argument  of  this  case  that  the  plaintiff 
BOW  only  seeks  to  set  aside  the  deed  of  Noyember  17th  and  bill  ol 
sale  of  November  19th;  and  as  we  are  of  opinion  that  upon  tht!. 
facts  f onnd  and  stated  in  the  committee's  report,  those  oonyey^^ 
ances  must  be  set  aside,  the  ^judgment  of  the  Superior  Oourt  is 
rerersed* 

Allconour. Judgmmi  rmfmrmU 
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▲  box  sixteen  jean  old  wm  employed  by  tke  keeper  of  a  reetaununt  at  a 
tlon  on  the  defendant's  nilroad  to  sell  sandwiches  and  fruit  on  tke  trains* 
and  bad  a  free  pass  for  the  purpose  over  tbe  whole  road,  conditioned  that  the 
company  should  not  be  liable  for  any  personal  injury  caused  by  the  negli- 
gence of  its  agents.  The  boy,  while  going  for  a  private  purpose  over  a  part 
of  the  road  to  which  he  was  not  called  by  his  business,  and  while  in  a  bag- 
gage-car against  the  rule  of  the  road,  was  killed  by  a  collision  caused  by  the 
gross  negligence  of  the  defendant's  servants.  The  company  had  no  interest 
in  the  restaurant,  but  gave  the  pass  as  a  favor.  SM  that  the  defendant  was 
not  liable.* 

ACTION  for  death  of  plaintiff's  intestate  by  negligence.     The 
opinion  states  the  case.     The  plaintiff  had  judgment  below* 

&  K  Baldwin  and  B.  D:  Roibins,  for  appellaat. 
W.  C.  Caw  and  P.  8^  Bryant,  for  appellee. 

'Bee ifi^yMt  v.  if.  T.,  etc,  B.  Co.  0NS  N.  Y.  562),  47  Am.  Bep.  78. 
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L0OMIS9  J.  The  plaintiff's  intestate,  Charles  P.  Oriswold,  was 
a  boy  aboat  seventeen,  employed  by  the  keeper  of  a  restaurant  at 
the  defendant's  station  in  Waterbury  to  sell  sandwiches,  fruits,  etc., 
on  all  trains  coming  into  Waterbury,  having  a  free  pass  for  that 
purpose  between  Hartford  and  Fishkill.  His  employment  did  not 
require  him  to  travel  as  far  eaat  as  Plainville,  but  his  mother  lived 
there,  and  he  often  went  there  to  visit  her.  In  July,  1883,  he  was 
at  Plainville  for  this  purpose  and  boarded  a  train  bound  thence*  for 
Hartford  in  order  to  stop  off  at  Clayton  and  look  at  the  wreck  of  a 
train  there,  caused  by  a  collision  the  day  before.  The  train  had 
two  passenger  cars,  and  the  conductor  saw  him  on  one  of  them  just 
after  the  train  started,  but  afterward,  without  the  conductor's 
knowledge,  he  went  into  the  baggage  car,  and  while  there  a  collision 
occurred  with  another  train  coming  westerly  (there  being  but  a  sin- 
gle track)  which  wrecked  the  engine  and  bs^gage  car  and  killed  the 
intestate.  He  was  at  the  time  riding  on  a  free  pass  which  provided 
that  the  person  accepting  it  assumed  all  risk  of  accident,  and  ex- 
pressly stipulated  that  the  company  should  not  be  liable  under  any 
circumstance,  whether  of  negligence  of  their  agents  or  otherwise, 
for  any  personal  injury.  The  defense  was  placed  on  three  inde- 
pendent grounds: 

1.  The  complaint  was  demurred  to  upon  the  ground  that  the  ac- 
tion was  brought  for  the  sole  benefit  of  the  estate  of  the  intestate, 
when  it  should  have  been  for  the  benefit  of  the  widow  or  heirs; 

2.  That  the  intestate  was  guilty  of  such  contributory  negligenod 
as  would  prevent  recovery;  and 

3.  That  at  the  time  of  the  injury  he  was  travelling  on  the  defend- 
ant's train  without  the  payment  of  any  fare,  under  an  agreement  or 
condition  expressly  assuming  all  risk  of  accident  and  stipulating 
that  the  defendant  should  not  be  liable  in  any  event  for  injuries  re- 
sulting from  the  negligence  of  its  servants  or  otherwise. 

As  our  views  of  the  last  question  will  be  decisive  of  the  whole 
case  we  will  confine  our  discussion  to  that,  and  waive  the  other  two 
questions. 

Before  we  come  to  the  discussion  of  the  question  whether  under 
the  conditions  of  the  pass  the  law  will  protect  the  defendant  from 
liability,  it  will  be  necessary  to  determine  whether  the  pass  was 
gratuitous  or  upon  consideration;  for  if  the  latter  is  true,  the  de- 
fendants must  be  held  to  their  full  responsibility  as  carriers  of  pas- 
sengers.    The  plaintiff  contends  that  the  ptiss  was  part  of  the  con- 
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sideratioii  to  induce  Ghickering  to  open  alanch-room  in  the  defend- 
ants' station  at  Waterbury,  bat  the  finding  is  silent  in  regard  to 
this,  and  we  are  not  justified  in  assuming  that  it  was  an  element  in 
the  negotiations  or  was  in  the  mind  of  either  party.  It  was  on  the 
other  hand  obviously  an  after-thought,  and  when  asked  for  by 
Ghickering  he  did  not  refer  to  it  as  a  thing  promised  by  Holbrook 
or  any  one  on  behalf  of  the  company.  It  was  not  claimed  as  mat- 
ter of  right  under  any  contract  duty,  but  merely  as  matter  of  favor, 
and  as  such  we  must  hold  it  to  have  been  granted. 

The  question  of  consideration  should  be  determined  as  in  any 
other  case  of  contract  The  existence  of  some  selfish  motive  (if 
any)  impelling  the  act  renders  it  none  the  loss  a  gratuity  in  the  eye 
of  the  law  if  there  was  no  obligation  at  all  to  furnish  the  pass.  The 
restaurant  business  belonged  exclusively  to  Ghickering,  whatever 
may  have  been  the  incidental  benefits  to  the  railroad  company. 

And  besides,  it  is  to  be  observed  that  at  the  time  of  the  injury  the 
intestate  was  not  trayelling  at  all  in  the  interest  of  the  restaurant, 
but  solely  to  gratify  a  personal  curiosity  which  could  by  no  possibility 
be  any  beneGt  direct  or  indirect  to  the  railroad  company.  So  that  on 
the  whole  we  have  no  hesitation  in  calling  his  pass  a  pure  gratuity. 

We  have  then  a  case  where  the  defendant  gave  a  free  pass  upon 
the  express  condition  that  the  passenger  would  make  no  claim  for 
damages  on  account  of  any  personal  injury  received  while  using  the 
pass,  in  consequence  of  the  negligence  of  the  defendant's  servants. 

But  the  plaintiff,  as  the  personal  representative  of  the  one  receiv- 
ing the  pass,  has  instituted  a  suit  in  direct  yiolation  of  the  condi- 
tion. In  ordinary  transactions  such  a  breach  of  good  faith,  to  say 
nothing  of  the  breach  of  contract,  would  be  disgraceful,  but  there 
may  be  great  considerations  of  public  policy  which  will  conceal  the 
private  features  of  the  transaction  and  make  the  stipulation  invalid 
in  the  eye  of  the  law. 

By  the  English  decisions  it  is  clear  that  the  carrier  has  full  power 
to  provide  by  contract  against  all  liability  for  negligence  in  such 
cases.  McCawley  v,  Furness  R,  Co.,  L.  R.,  8  Q.  fi.  57;  Ilally,  iVl 
East.  It.  Co.,  lu  R.,  10  Q.  B.  437;  Duffy.  Great  North.  R.  Co.,  L, 
R.,  4  Ir.  178;  Alexander  v.  Toronto,  etc.,  R,  Co.,  33  Upp.  Gan.  474. 
This  last  case  is  almost  identical  with  the  one  at  bar. 

In  the  United  States  we  find  much  contrariety  of  opinion.  Some 
State  courts  of  the  highest  authority  follow  the  English  decisions 
and  allow  railroad  companies,  in  consideration  of  free  passage,  to 
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contract  for  exemption  from  all  liability  for  negligence  of  every  de- 
gree, provided  the  exemption  is  clearly  and  explicitly  stated.  WMs 
T.  IT.  Y.  CwU.  R.  Co.,  26  Barb.  641,  and  same  case,  24  N.  Y.  181; 
Perkins  v.  K  T.  Ceni.  IL  Co.,  24  N.  Y.  208;  Bimia  ▼.  N.  T. 
Chni.  R.  Co.,  26  N.  Y.  442;  Poucher  v.  IT.  Y.  Cmt.  R.  Co.,  49  N. 
Y.  263;  8.  c,  10  Am.  Bep.  864;  Magnin  y.  Dinsmore,  56  N.  Y.  168; 
Ihrr  Y.  y.  Jersey  Steam  Nav.  Co.,  11  N.  Y.  485;  8.  c,  62  Am. 
Dec.  125;  Zinneg  y.  Cent.  R.  Co.,  82  N.  J.  Law,  409;  34  N.  J. 
Law,  513;  s.  o.,  8  Am.  Bep.  265;  Wesiem,  etc.,  R.  Co.  y.  Bishop,  50 
Ga.  465. 

Other  conrts,  also  of  high  authority,  ooncede  the  right  to  make 
such  exemption  in  all  oases  of  ordinary  negligence,  but  refuse  to 
apply  the  principle  to  cases  of  gross  negligence.  lU.  Cent.  R.  Co. 
Y.  Read,  37  HI.  484;  Ind.  Cent.  R.  Co.  y.  Mundy,  21  Ind.  48; 
Jacobus  Y.  St.  Paul  dt  Chicago  R.  Co.,  20  Minn.  125;  s.  c,  18  Am. 
Bep.  360.  And  other  State  courts  of  equal  authority  utterly  deny 
the  power  to  make  a  valid  contract  exempting  the  carrier  from  lia- 
bility for  any  degree  of  n^ligence.  Cleveland,  etc,  R.  Co.  v.  Cur-^ 
ran,  19  Ohio  St  1;  Mobile  A  Ohio  R.  Co.  Y.ffopkins,  41  Ala.  486; 
Penn.  R.  Co.  y.  Henderson,  51  Penn.  St  315;  Flinn  v.  PhUa., 
Wilm.  d  BaU.  R.  Co.,  1  Houst.  (Del.)  469. 

The  Supreme  Oourt  of  the  United  States  in  Railroad  Co.  v. 
Loehwood,  17  WalL  357,  where  a  drover  had  a  free  pass  to  accom- 
pany his  cattle  on  their  transportation,  held,  in  opposition  to  the 
New  York  and  English  cases,  that  the  pass  was  not  gratuitous  be- 
cause given  as  one  of  the  terms  for  carrying  the  cattle  for  which  he 
paid.  The  reasoning  of  Bbadlby,  J.j  was  directed  so  strongly  to 
the  disparagement  of  the  New  York  decisions  that  it  might  have 
indicated  an  opposition  to  the  principle  of  those  cases  in  other  re- 
spects, had  not  the  opinion  concluded  with  this  distinct  disclaimer: 
''  We  purposely  abstain  from  expressing  any  opinion  as  to  what  would 
have  been  the  result  of  our  judgment  had  we  considered  the  plain- 
tiff a  free  passenger  instead  of  a  passenger  for  hire."  The  reason- 
ing and  the  conclusions  of  the  court  therefore  must  be  considered 
as  all  based  on  the  assumption  that  the  passenger  paid  for  his  pas- 
sage. The  conclusions  of  the  court  were:  **  1.  That  a  common 
carrier  cannot  lawfully  stipulate  for  exemption  from  responsibility, 
when  such  exemption  is  not  just  and  reasonable  in  the  eye  of  the 
law.  2.  That  it  is  not  just  and  reasonable  in  the  eye  of  the  law  for  a 
common  carrier  to  stipulate  for  exemption  from  responsibility  fot 

i)gligenoe  of  himself  or  his  servants.'' 
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We  are  not  dispoaed  to  attempt  to  controrert  the  soundoeM  «f 
tlioie  propoflitiouB  as  applicable  to  pasaengera  for  hire^  but  it  remaing 
an  oi»en  question  what  Ib  reasonable  in  the  caee  of  a  free  passenger? 
Will  a  just  sense  of  public  policy  allow  any  distinction?  It  seems 
to  U8  the  two  cases  cannot  be  identical  in  the  eye  of  the  law  or  of 
public  policy,  but  that  there  is  ample  ground  for  a  distinction. 

In  the  first  place,  the  arrangement  between  the  parties  ought  not 
to  be  regarded  as  a  contract  with  the  railroad  company  in  its  char* 
acter  as  a  common  carrier,  and  therefore  the  stipulated  exemption 
is  no  abdication  of  that  rigid  responsibility  which  the  law  imposes 
on  common  carriers.  The  gratuitous  accommodation  concerns  only 
the  immediate  parties,  unless  in  a  very  indirect  way,  by  making  the 
fare  of  other  passengers  higher.  If  howeyer  fares  are  unreasonable, 
they  may  be  subject  to  goyemmental  regulation.  But  it  will  sufBce 
to  say  that  the  remote  and  indirect  effect  alluded  to  cannot  make 
the  exemption  void  on  the  ground  of  public  policy.  Many  other 
gratuities  and  charities  might  be  named,  which  though  conceded 
to  be  commendable,  would  hare  a  similar  effect. 

Again  in  Railroad  Company  t.  Locktoood,  and  in  other  cases  ad- 
vocating the  same  doctrine,  one  prominent  reason  giren  for  holding 
the  contract  void  as  opposed  to  public  policy  is  that  in  making  the 
contract  the  carrier  and  his  customer  do  not  stand  on  a  footing  of 
equality;  that  the  latter  is  only  one  individual  against  a  powerful 
corporation,  which  has  him  in  its  power,  and  that  he  cannot  afford 
to  higgle  in  regard  to  terms.  It  is  manifest  that  this  reasoning  has 
BO  application  at  all  to  a  free  passenger.  If  his  position  is  not 
superior,  it  is  at  least  equal  to  that  of  the  railroad  company.  The 
latter  will  not  often  be  found  urging  the  acceptance  of  free  passes. 
There  is  no  possibility  of  any  higgling  on  the  part  of  the  passenger 
for  more  fayorable  terms,  and  the  solicitation  for  the  pass  itself  will 
come  from  the  latter  aba  Under  these  circumstances  its  does  not 
seem  reasonable  to  add  to  a  free  gift  of  transportation  the  burden 
of  insuring  the  passenger  against  all  personal  injuries  arising  from 
the  negligence  of  the  carrier's  servants,  the  risk  being  well  known 
and  willingly  assumed  by  the  passenger  as  the  condition  upon 
which  the  gift  is  made. 

But  it  may  be  suggested  that  there  is  involved  in  negligence,  es- 
pecially where  the  safety  of  life  is  concerned,  a  moral  as  well  as 
l^;al  culpability,  which  renders  such  contracts  of  exemption  void 

against  public  policy.     But  those  who  regard  this  argument  asi 
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decisive  must,  it  seems  to  us,  oyerlook  the  fact  that  there  may  be 
and  very  often  is  negligence  that  would  be  called  gross  on  the  part 
of  servants^  for  which  there  is  no  moral  culpability  at  all  on  the 
part  of  the  master.  The  parties  contracting  for  the  exemption  un* 
dcr  consideration  well  know  that  railroad  passengers  are  continually 
exposed  to  risks  arising  from  some  momentary  lapse  of  memory  or 
attention  on  the  part  of  servants,  who  have  gained  a  high  reputa- 
tion for  skill,  prudence  and  carefulness,  and  who  were,  it  may  be, 
selected  on  that  account.  A  large  percentage  of  accidents  will  be 
found  to  have  resulted  in  the  way  suggested  without  any  actual 
fault  on  the  part  of  the  officers  of  the  corporation.  Now  the  find- 
ing in  the  case  at  bar  is  explicit  that  the  injury  to  the  plaintiflTa 
intestate  resulted  from  the  gross  negligence  of  the  defendant's  ser- 
vants. This  restriction  is  exclusive,  and  is  to  be  understood  as 
used  in  contradistinction  to  n^'gligonce  on  the  part  of  the  corpora- 
tion itself  through  the  acts  of  those  who  properly  represent  it. 

By  the  rule  of  respondeat  superior  a  corporation  is  made  liable 
for  the  negligence  of  its  servants,  but  where  the  principal  has  done 
the  best  he  could  the  rule  is  technical,  harsh  and  without  any  basis 
of  inherent  justice.  As  applicable  ordinarily  to  corporations  it  ia 
of  great  practical  convenience  and  utility.  We  do  not  therefore 
advocate  its  abolition,  but  we  contend  that  in  a  case  like  the  pres- 
ent, where  there  is  no  actual  fault  on  the  part  of  the  principal,  it 
is  '^reasonable  in  the  eye  of  the  law"  that  the  ]>arty  for  whose 
benefit  the  rule  is  given  should  be  allowed  to  waive  it  in  considera- 
tion of  a  free  passage.  It  is  not  the  case  where  a  party  stipulates 
for  exemption  from  the  legal  consequences  of  his  own  negligence, 
but  one  where  he  merely  stipulates  against  a  liability  for  imputed 
negligence  in  regard  to  which  there  is  no  actual  fault.  It  is  easy 
to  see  therefore  that  considerations  of  public  policy  have  no  appli<^ 
cation  to  such  a  case. 

Where  a  master  uses  due  diligence  in  the  selection  of  competent 
servants,  and  furnishes  them  with  suitable  means  and  machinery 
to  perform  the  service  in  which  he  employs  them,  he  is  not  answer- 
able to  one  of  them  for  an  injury  received  in  consequence  of  the 
negligence  of  a  fellow  servant,  while  both  are  engaged  in  the  same 
service.  Here  the  rule  of  respondeat  superior  is  waived,  and  it  ia 
generally  put  on  the  ^ound  of  implied  contract,  and  if  a  waiver 
may  be  implied  in  such  case  why  not  give  effect  to  an  express  agree* 
ment  in  the  case  of  a  free  passenger? 
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The  Roman  law,  with  its  clear  sense  of  justice,  made  a  distinc- 
tioD^  similar  to  the  one  for  which  we  contend,  in  determining  the 
liability  of  the  mandatory  for  the  negligence  of  his  agents.  Where 
the  business  of  the  mandatory  required  the  interposition  of  sub- 
agents  he  was  liable  for  the  negligence  of  such  sub-agents  only  on  the 
ground  of  culpa  in  eligendo,  supposing  that  he  knew  or  could  have 
known  their  incompetency. 

The  foregoing  reasoning,  as  it  seems  to  us,  will  also  furnish  a 
complete  answer  to  the  claim  that  the  defendant  must  be  held 
liable  on  account  of  the  gross  negligence  of  its  seryants,  for  it  is 
manifest  that  the  principal  is  no  more  culpable  in  the  one  case 
than  in  the  other;  and  the  rule  of  respondecU  superior  being  waived, 
the  protection  is  oompleta 

The  word  '^ negligence'^  in  the  stipulation  for  exemption  is  used 
in  its  generic  sense  and  comprehends  all  degrees.  And  we  may  add 
that  some  high  modem  authorities  have  expressed  strong  disappro- 
bation of  any  attempt  to  fix  degrees  of  diligence  or  negligence,  be- 
eause  the  distinction  is  too  artificial  and  vague  for  clear  definition 
or  piractical  application.  See  the  opinion  of  the  court  in  Railrocul 
Campany  y.  Lockwoad,  supra. 

The  only  remaining  question  to  be  considered  is  whether  the 
minority  of  the  plain tilFs  intestate,  which  rendered  him  incapable 
generally  of  making  contracts,  will  render  his  assent  to  the  limita- 
tion or  condition  of  the  pass  yoid  also. 

But  a  minor  has  capacity  in  law  to  accept  a  free  gift,,  either  ab- 
solute or  conditional.  If  the  condition  or  limitation  is  reasonable, 
he  cannot  accept  the  gift  and  reject  the  condition  or  limitation,  for 
that  would  enlarge  the  gift,  which  of  course  cannot  be  done  with- 
out the  consent  of  the  donor.  .If  the  intestate  did  not  like  the  gift 
as  made  he  should  have  declined  to  accept  it,  and  not  attempt,  as 
his  personal  representative  is  doing,  to  make  it  include  in  effect, 
contrary  to  its  terms,  an  insurance  against  risks  arising  from  the 
negligence  of  the  defendant's  servants. 

There  was  error  in  the  judgment  complained  of  and  it  is  reversed 

and  the  case  remanded. 

Judgment  reversed. 

In  this  opinion  the  other  jndgos  oononzied. 

VoL.LV  — 16 
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On^fHei  €f  law—fmign  attntikmmt 

The  defendant,  a  rerident  of  Indiana  and  owning  stock  in  a  bank  than,' 
pledged  the  certificate,  with  a  blank  power  to  sell  and  transfer  to  a  eorpoi»- 
tion  in  Connecticat,  as  collateral  secority  for  a  loan  of  oonflideimbly  lea* 
than  the  valne  of  the  stock.  SM,  that  neither  the  stock  nor  the  sarplo^ 
interest  in  it  ooold  be  reached  bj  attachment  in  Connectient.    (See  note,  p. 

AOTION  for  money.  The  oi»iuon  states  Uie 
had  judgment  below. 

A.  P.  ffffde,  for  appeUonts, 

H.  0.  Bobinaon  and  W.  F.  ffemnef,  for  appeDeea. 

OABPEHTSBy  J.  Complaint  for  a  money  demand,  eer?ed  oafy  by 
prooess  of  foreign  attachment.  The  plaintiih  and  defttidants  are 
non-residents.  No  property  was  attached  except  that  alleged  to  be 
in  the  hands  of  the  garnishee.  The  defendants  appear  for  the  sole 
purpose  of  pleading  to  the  jorisdiction* 

The  plea  alleges  that  the  plaintifb  are  residents  of  the  State  of 
New  York;  that  the  defendants  are  residents  of  the  State  of  In- 
diana;  that  no  personal  or  other  service  of  prooess  has  ever  been 
made  upon  the  defendants  or  any  of  them;  that  no  senrice  of  the- 
original  prooess  was  ever  made  otherwise  than  upon  the  Connecti- 
cut Mutual  Life  Insurance  Company,  named  therein  as  garnishee; 
that  said  garnishee  was  not  indebted  to  the  defendants  or  either  of 
them,  and  had  not  at  the  time  of  the  serrice  any  effects  or  estate- 
of  the  defendants  or  either  of  them  in  its  hands  that  oould  be  at- 
tached or  secured  by  the  process  of  foreign  attachment. 

The  reply  denies  that  part  of  the  plea  which  aUeges  no  indebt- 
edness by  the  garnishee  and  no  estate  in  its  hands.  The  finding' 
shows  that  at  the  time  of  the  seryice  the  defendants  were  indebted 
to  the  garnishee  in  the  sum  of  $200,000,  and  that  the  garnishee  held 
as  collateral  security  therefor  certificates  of  stock  in  the  Indianapo- 
lis National  Bank  located  in  the  State  of  Indiana,  to  the  value  of 
$240,000,  with  a  blank  power  to  sell  and  transfer  the  same.     This 
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Btock  was  tiansf  eiable  only  on  the  books  of  the  bank,  and  had  not 
been  transferred. 

Upon  these  facts  the  Superior  Oonrt  found  the  issue  for  the  de- 
fendants and  dismissed  the  complaint.     The  plaintiffs  appealed. 

The  question  is,  whether  the  attachment  will  hold  any  surplus 
there  may  be  in  the  bank  stock  after  paying  the  defendants'  in- 
debtedness to  the  garnishee. 

The  case  of  the  Middktawn  Savings  Bank  j.  Jamis,  33  Oonn. 
37dy  throws  some  light  on  this  question.  Jarvis  pledged  certain 
stock  in  the  Middlesex  Quarry  Oompany  to  the  sayings  bank  to 
secure  a  loan.  The  stock  was  transferred  to  and  stood  in  the  name 
of  the  bank.  Rowland,  a  creditor  of  Jarvis,  attached  his  equitable 
interest  in  the  stock  in  the  mode  provided  by  statute  for  attaching 
stock  and  sold  it  on  an  execution,  the  officer  transferring  such  m« 
terest  to  the  purchaser.  Jarvis  afterward  assigned  his  interest  in 
the  stock  to  others.  On  a  bill  of  itaterpleader  brought  by  the  bank, 
the  attaching  creditor  held  the  stock  subject  to  the  lien  of  the  bank. 
Counsel  for  the  assignees  claimed  that  Jarvis'  interest  in  the  stock 
could  only  be  taken  by  a  bill  in  equity  or  by  the  process  of  foreign 
attachmoit.  Oounsel  for  the  attaching  creditor  contended,  in  an 
elaborate  brie^  that  foreign  attachment  would  not  reach  it.  Of 
course  the  main  question  was,  whether  the  stock  was  well  attached. 
The  court  held  that  it  was.  Strictly  speaking,  the  court  had  no 
occasion  to  say  that  it  could  not  be  attached  by  foreign  attachment; 
but  the  court,  by  McGurdt,  J.,  says:  ''  We  do  not  see  very  well 
how  the  case  comes  within  the  provisions  of  the  law  of  foreign  at- 
tachment, but  it  certainly  does  come  precisely  under  the  statute  to 
which  we  have  referred.'' 

Kow  if  the  stock  in  the  present  suit  was  the  stock  of  a  domestic 
corporation,  that  case  is  a  precedent  for  holding  that  it  might  have 
been  attached  directly  by  the  ordinary  process.  That  being  so,  it 
was  not  subject  to  the  law  of  foreign  attachment,  for  it  was  not 
concealed.  In  its  nature  it  was  as  incapable  of  concealment  as  real 
estate.  It  was  at  all  times  visible,  accessible  property,  and  open  to 
attachment. 

Does  the  fact  that  it  is  stock  of  a  foreign  corporation  change  the 
law  in  this  respect?  We  think  not.  No  good  reason  occurs  to  us 
why  the  rule  should  be  different  in  the  two  cases.  The  stock  in 
Indiana  is  just  as  accessible  to  these  creditors  as  it  would  haye  been 
if  located  in  this  State.   The  statute  law  of  Indiana  provi.des  for  an 
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attachment  of  stock.  Key.  Stats,  of  Ind.,  1881,  §  723.  Section 
931  makes  the  corporation  liable  as  garnishee  in  respect  to  ^'any 
share  or  interest  in  "  its  stock.  Legally  there  is  no  hardship  in  re- 
quiring them  to  go  there,  where  in  contemplation  of  law  the  stock 
is  situated,  instead  of  coming  here.  By  coming  here  they  can  only 
succeed  upon  the  theory  that  the  stock  is  in  some  sense  located  in 
this  State.  Such  a  theory  is  inconsistent  with  a  familiar  and  well- 
settled  rule,  that  stock  in  a  corporation  for  the  purposes  of  an  at-^ 
tachment  has  its  situs  where  the  corporation  is  located.  Again, 
if  the  insurance  company  held  the  stock  in  its  own  name  simply  as 
security  for  the  debt,  it  would  hare  held  nothing  that  it  could  have 
been  compelled  to  deliver  to  the  officer  to  be  seized  and  sold  on  an 
execution.  There  was  no  indebtedness  that  it  could  haye  been 
compelled  to  pay,  because  it  was  not  owing  the  defendants.  What- 
ever liability  there  was,  hinged  upon  two  contingencies  —  that  the 
stock  should  be  sold  by  the  garnishee,  and  that  it  should  bring 
enough  to  leave  a  surplus  after  paying  its  claim  against  the  defend- 
ants. Surely  such  a  liability  is  not  subject  to  the  law  of  foreign 
attachment.  If  the  defendants  redeem  the  stock,  as  they  may, 
they  will  be  entitled  to  an  unconditional  re-transfer  of  the  stock  to 
them.  The  obligation  to  reconvey  is  not  a  debt  subject  to  a  gar- 
nishee process.  The  only  way  in  which  a  surplus  in  such  a  case 
can  be  reached,  before  it  is  ascertained  and  becomes  a  debt,  is  to 
attach  the  stock,  as  was  done  in  the  case  of  ifiddletown  Savings 
Bank  v.  JarviSy  svpra,  subject  to  the  pledge. 

Thus  far  we  have  assumed  that  the  title  to  the  stock  stands  in 
the  name  of  the  garnishee.  But  it  does  not  That  fact  and  one 
other,  namely,  that  this  is  stock  in  a  foreign  corporation,  distin- 
guish this  case  from  the  case  referred  to.  The  distinction  in  both 
respects  is  unfavorable  to  the  plaintiff.  We  think  it  is  very  clear 
that  the  insurance  company  was  not  indebted  to  the  defendants.  It 
had  not  become  the  owner  of  the  bank  stock  or  any  part  of  it,  and 
so  was  not  indebted  to  the  defendants  for  any  surplus.  No  part  of 
the  stock  had  been  sold;  consequently  nothing  had  been  received 
to  apply  on  the  debt  of  the  defendants,  much  less  to  pay  over  to 
the  defendants.  It  will  hardly  do  to  say  that  the  insurance  com- 
pany was  the  owner  because  it  had  control  of  the  stock  and  had  it 
in  its  power  at  any  time  to  become  the  owner.  There  is  a  differ- 
ence between  the  possession  of  property  and  the  mere  naked  power 
to  possess  it.     The  jioAver  to  possess  it  in  this  case  was  not  to  be 
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ezenaaed  except  in  a  oerUin  contingency,  and  that  contingency  had 
not  happened.  The  pardeB  contemplated  a  permanent  loan,  to 
eontinne  at  their  pleaanre.  Should  the  debtor  desire  to  pay,  or 
dioold  the  creditor  require  it»  it  was  aqppoeed  that  the  money 
voold  be  paid,  and  that  the  bank  stock  would  ncTer  in  &ct  be 
transferred  or  sold.  The  power  of  sale  was  given  simply  as  a  means 
of  compeUing  payment.  Ifanifestly  it  cannot  be  said  in  a  legal 
sense  that  the  creditor  now  owns  the  stock  or  o#es  for  it  The 
law  will  not  rq;ard  that  as  done  which  the  parties  under  existing 
eiicumstanoes  intended  should  not  be  don&  The  defendants  for 
sll  practical  purposes  still  own  the  stock.  They  alone  can  Tote  on 
it  and  receive  the  dividends.  They  have  the  substance,  while  the 
garnishee  has  but  the  possibility  of  a  title. 

The  only  other  ground  on  which  the  garnishee  can  be  held  is^ 
that  it  has  the  goods  and  effects  of  the  defendants  in  its  hands  so* 
concealed  that  they  cannot  be  attached  by  ordinary  process.  That 
the  stock  itself  is  not  in  the  garnishee's  hands  is,  we  think,  a  prop- 
osition that  requires  no  further  aigument.  That  the  certificates, 
with  authority  to  sell  and  a  jMwer  of  attorney  to  transfer  are  in  its 
hands,  must  be  conceded.  But  the  certificates  are  not  the  stock. 
''The  stock  of  a  corporation/'  says  Mr.  Lowell,  ''may  be  defined 
as  the  sum  of  all  the  rights  and  duties  of  its  stockholders.  *  *  * 
Each  share  th^'refore  is  but  a  fraction  of  all  the  rights  and  duties 
which  compose  this  sum.  *  *  *  A  share  of  stock  in  a  corpora^ 
tion  consists  of  a  set  of  rights  and  duties  between  the  corporation 
and  the  owner  of  the  share." 

These  rights  and  duties  are  in  fact  and  law  quite  distinguishable 
from  the  certificates  and  the  power  to  transfer  those  rights  and 
duties.  The  certificate  is  evidence  that  the  person  therein  named 
possesses  those  rights  and  is  subject  to  those  duties,  but  is  not  in 
law  the  equivalent  of  those  rights  and  duties.  They  are  muni- 
ments of  title,  but  not  the  title  itself;  much  less  the  real  property. 

While  these  certificates  are  in  themselves  valuable  for  some  pur- 
poses, and  to  some  extent  may  properly  be  regarded  as  property 
(see  Ayres  v.  French^  41  Conn.  142),  yet  they  are  distinct  from  the 
holder's  interest  in  the  capital  stock  of  the  corporation,  and  arc  not 
goods  and  effects  within  the  meaning  of  the  statute  relating  to 
foreign  attachment.  They  are  no  more  subject  to  an  attachment 
or  a  trustee  process  than  a  promissory  note.  The  debt  is  subject 
to  attachment,  but  the  note  itself,  which  is  simply  evidence  of  the 
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debt,  is  not  So  with  stock.  That  may  be  attached,  but  the  oer- 
tificates  cannot  be. 

Again.  The  books  of  the  bank  show  that  the  title  to  the  stock 
is  in  the  defendants.  Jlb  there  can  be  no  transfer  of  the  stock  ex- 
cept on  the  books  of  the  bank,  no  titk  can  exist,  except  in  the 
original  sabscribers,  by  any  other  means  than  a  transfer.  Oar  own 
court  has  said,  in  Nbrthrup  t.  Ninotown  d  Bridgeport  Twmpik$ 
Oo^  8  Oonn.  544,  that  **  the  transfer  of  stock  on  the  books  of  a 
company  does  not  operate  by  giving  notice  of  an  antecedent  con- 
Teyance,bat  is  a  fact  essentially  necessary  to  originate  a  title  before 
the  happening  of  which  registration  no  title  has  been  or  can  be 
transferred."  But  the  bank  is  a  foreign  corporation.  No  part  of 
its  capital  or  property  is  within  the  jurisdiction  of  this  court.  The 
certificates  and  authority  to  transfer  are  held  by  one  of  our  citiaens; 
but  we  cannot  through  them  reach  the  stock  or  take  any  action 
relative  thereto  which  the  authorities  of  the  bank  or  the  courts  of 
Indiana  are  bound  to  respect. 

It  was  suggested,  that  these  assignments  and  powers  of  attorney 
being  executed  in  blank,  the  oi&cer  may  sell  them  at  the  post  and 
deliver  them  to  the  purchaser,  and  that  he  may  fill  the  blanks  so 
as  to  have  the  stock  transferred  to  himself.  But  meanwhile  what 
becomes  of  the  rights  of  the  insurance  company?  It  has  the  un- 
doubted right  to  retain  the  possession  of  the  certificates  as  its 
security;  and  we  know  of  no  power  in  our  courts  to  compel  it  to 
part  with  them  at  the  instance  of  another  creditor.  How  then  it 
the  officer  going  to  deliver  possession  to  the  purchaser? 

If  we  attempt  to  compel  a  sale  of  the  stock  for  the  purpose  of 
paying  the  debt  due  to  the  garnishee  and  in  that  way  reach  the 
surplus  for  the  attaching  creditor,  we  shall  encounter  another  diffi- 
culty. The  loans  secured  by  the  pledge  are  to  remain  so  long  as  it 
pleases  the  parties.  We  know  of  no  process  or  principle  by  which 
the  court  can  directly  compel  the  insurance  company  in  this  pro- 
ceeding to  collect  those  notes  against  its  wishes.  The  statute  of 
Indiaaa  (§  939,  Bev.  Stats,  of  1881),  expressly  provides  that  ''a 
garnishee  in  attachment  shall  not  be  compelled,  in  any  case,  to  pay 
or  perform  any  contract  in  any  other  manner  or  at  any  other  time 
than  he  would  be  bound  to  do  for  the  defendant  in  attachment." 
On  this  subject  Jones  on  Pledges,  §  372,  says:  ''A  creditor  of  the 
pledgor  could  not  compel  the  pledgee  to  accept  payment  of  the 
debt  before  its  matarity,  even  if  he  could  compel  such  acceptance 
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in  any  case.  It  is  only  by  statute  that  this  can  be  done.  Thongk 
it  has  been  intimated  in  a  few  oases  that  possibly  an  attachment  of 
pledged  property  might  be  sustained  upon  payment  or  tender  to 
the  pledgee  of  the  amount  due  him,  yet  it  is  doubtful  whether  this 
can  be  done  without  express  statutory  authority  therefor.  A  resort 
to  this  expedient  seems  to  hare  been  generally  regarded  as  too 
hazardous  to  attempt  in  the  absence  of  any  direct  authority  to  sus- 
tain it"    To  the  same  efFect  is  Drake  on  Attachments^  §  539. 

If  then  the  garnishee  refuses  to  sell  the  stock,  how  is  the  sale  to 
be  efFected  ?  If  the  stock  was  within  this  jurisdiction  so  that  it 
could  be  attached  by  ordinary  process  and  sold  subject  to  the  lien 
of  the  insurance  company,  under  the  implication  of  our  statute, 
which  proTides  that ''  rights  or  shares  in  the  stock  of  any  corpora- 
tion" may  be  attached  (Gen.  Stats.,  p.  402,  §  6),  the  purchaser 
might  remoTe  the  incumbrance  by  paying  the  debt.  Thus  indi- 
rectly the  company  might  be  compelled  to  reoeiTe  its  money.  We 
know  of  no  other  way  in  which  it  may  be  done;  and  as  the  stock  is 
in  another  State  that  way  is  not  open  to  creditors  in  this  State. 

The  equity  of  redemption  in  this  stock  is  subject  to  the  garnishee 
process  in  the  State  of  Indiana,  as  we  haje  seen.  As  the  corpora- 
tion is  there,  the  defendants'  interest  in  the  stock  may  there  be 
reached  by  creditors.  That  of  itself  is  well  nigh  a  conclusiye  argu- 
ment against  attaching  it  here.  If  liable  to  attachment  in  both 
States,  a  serious  conflict  of  jurisdiction  would  be  the  probable  result. 

We  desire  to  be  understood  as  limiting  the  operation  of  this  prin- 
^ple  to  the  circumstances  of  this  case — being,  as  it  is,  an  attempt 
€0  reach  the  pledgor's  equitable  interest  by  a  process  of  foreign 
attachment. 

And  this  opinion  is  not  to  be  interpreted  as  being  in  conflict  with 
those  l^;al  rules  and  principles  designed  to  facilitate  the  sale  and 
transfer  of  stocks,  or  as  interfering  in  anyway  with  the  conyenience 
of  the  business  public  in  that  regard.  This  was  a  pledge  and  not  a 
sale  of  stocks.  Delirery  of  certificates  of  stock  with  a  blank  power 
of  attorney  to  transfer  doubtless  may  be  a  good  symbolical  delirery, 
but  it  is  not  actual  delirery  for  all  purposes.  Symbolical  delirery, 
ai^its  name  imports,  is  a  substitute  for  actual  delivery,  when  the 
latter  is  impracticable,  and  leares  the  real  d^yery  to  be  made  after- 
ward. As  between  the  parties  the  whole  title  passes  by  such  a 
delivery  when  that  is  their  real  intention.  But  when  the  trans* 
action  is  a  mere  pledge — placing  the  title  at  the  control  of  thtf 
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pledgee  for  the  mere  parpose  of  fiecuring  a  debt,  without  actually 
transferring  the  title,  no  title  passes,  for  the  simple  reason  thai 
that  IS  not  what  the  parties  intend.  They  intend  simply  security* 
if  a  right  to  the  title,  with  the  means  of  enforcing  it,  is  satisfactory 
to  the  parties,  courts  will  not  by  a  forced  construction  of  the  trans*- 
action  inject,  so  to  speak,  a  title  into  the  pledgee. 

A  good  illustration  of  giving  effect  to  a  symbolical  delirery,  ac* 
cording  to  the  intention  of  the  parties,  is  afforded  by  the  case  of 
Cook  y.  Hallett,  119  Mass.  148,  a  case  cited  by  the  plaintiff's  coun- 
seL  A.  delivered  to  B.  a  certificate  of  stock  as  collatercl  security 
for  a  debt.  B.  thereupon  surrendered  the  certificate  to  the  corpora^- 
tion  and  took  out  a  new  certificate  in  his  own  name  as  trustee.  A. 
paid  the  debt  and  B.  delivered  the  certificate  to  A.  with  a  power 
of  attorney  in  blank  to  transfer  the  stock.  After  this,  and  before 
the  stock  was  transferred  on  the  books  of 'the  corporation,  B.  waa 
summoned  as  trustee  of  A.  in  a  process  of  foreign  attachment.  It 
was  held  that  he  was  not  liable.  The  delivery  of  the  certificate  to 
A.  operated  as  a  symbolical  delivery  of  the  stock,  until  the  real  de* 
livery  could  be  perfected  on  the  books  of  the  corporation.  There 
the  parties  intended  to  pass  the  title;  here  they  did  not.  If  they 
had  so  intended  the  transfer  would  have  appeared  on  the  boob 
of  the  bank,  for  apparently  there  was  no  obstruction  or  hindrance 
to  such  a  transfer.  But  that  is  not  what  the  parties  intended. 
They  intended  simply  a  pledge,  constituting  the  insurance  company 
at  most  a  special  owner  in  equity  for  a  particular  purpose,  leaving 
the  defendants  the  general  owners  for  all  other  purposes.  Now  we 
cannot,  through  and  by  means  of  that  special  right  and  power  vested 
in  the  insurance  company,  draw  this  stock  away  from  the  location 
of  the  corporation  and. the  domicile  of  the  general  owner  and  bring 
it  within  the  jurisdiction  of  the  courts  of  this  State.  The  general 
rule,  as  stated  by  text- writers,  is  that  personal  property  pledged  can- 
not be  attached  in  tlie  absence  of  any  statute  authorizing  it.  Jones 
on  Pledges,  §  372;  Drake  on  Attachments,  §  539;  McConnell  on 
Trustee  Process,  §  116,  0^  seq.  and  cases  cited.  See  also  Lippitty: 
Afnerican  Wood  Paper  Co.,  14  B.  I.  301.  If  by  this  it  is  intended 
to  say  that  property  pledged  cannot  be  attached  so  as  to  preiudjpe 
the  rights  of  the  pledg^,  it  will  doubtless  be  accepted  as  a  correct 
statement  of  the  law;  but  if  it  is  intended  to  go  further  and  say  that 
if  the  pledgee  is  satisfied,  by  the  payment  of  his  debt  or  otherwise, 
'even  then  it  cannot  be  attached,  the  proposition,  to  say  the  least,  in 
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qnefltionable.  It  may  be  difflcnlt  to  assign  any  good  reason  why  a 
debtor  nnder  snch  circumstances  may  object  to  an  attachment.  Bnt 
we  haye  no  occasion  to  discuss  this  question.  Our  present  inquiry 
concerns  only  stock  in  a  corporation.  When  and  to  wbat  extent 
that  is  attachable  in  this  State  depends  entirely  upon  statute  law. 

In  Maine,  Massachusetts  and  some  other  States,  it  is  provided  by 
statute  that  pledged  property  may  be  attached,  and  the  attaching 
creditor  is  required  to  pay  the  debt  within  a  limited  time,  and  he 
thereafter  holds  the  thing  pledged  by  his  attachment,  free  from  any 
incumbrance.  In  Indiana,  as  we  have  seen,  any  interest  in  the 
stock  of  a  corporation  may  be  taken  by  a  garnishee  process,  making 
the  corporation  the  garnishee.  In  Connecticut  any  right,  legal  or 
equitable,  in  such  stock,  maybe  taken  by  ordinary  attachment,  and 
that  has  been  held  to  apply  to  the  pledgor's  interest  in  stock  pledged 
and  standing  in  the  name  of  the  pledgee.  Middletawn  Savingft 
Bank  r.  Jarvis,  supra. 

Thus  the  question  before  us,  in  one  aspect  of  it,  resolves  itself 
into  the  question  of  the  construction  of  our  statute.  Obviously  the 
statute  can  have  no  operation  outside  the  limits  of  the  State.  When 
it  speaks  of  ''  rights  or  shares  in  the  stock  of  any  corporation,"  it 
has  exclusive  reference  to  corporations  existing  under  our  laws,  and 
cannot  affect  rights  in  corporations  existing  under  the  laws  of  other 
States.  Therefore  the  statute  referred  to  does  not  authorize  the  at- 
tachment of  defendant's  interest  in  the  stock  in  question. 

It  is  further  contended  that  this  interest  may  be  attached  under 
the  general  statute  relating  to  attachments,  it  being  the  policy  of 
our  law  to  subject  all  a  man's  estate  not  specially  exempt  to  the 
payment  of  his  debts.  But  that  statute  relates  to  ordinary  process 
and  not  to  the  process  of  foreign  attachment;  it  is  limited,  and- 
must  be  limited,  to  property  in  this  State;  it  has  and  can  have  no 
extra  territorial  operation. 

It  follows  that  the  plaintiffs  take  nothing  by  their  attachment, 
and  that  there  was  no  error  in  dismissing  the  complaint. 

ChmplaifU  dismissed. 

In  this  opinion  the  other  judges  concurred. 

None  BT  THB  Rbportbr.— The  question  of  the  extra-territorial  effect  of 
transfers  of  personal  propertj  arises  most  frequently  in  respect  to  aasignmentb 
for  creditors  and  receiverships. 

It  is  an  elementary  rule  that  a  transfer  of  property  in  invitum  is  inoperative 
beyond  the  territorial  limits  of  the  government  under  whose  laws  the  tnlnsfer 
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Is  Bude.  Storx  GonH  of  Lawn,  gg  41<Mld;  Boirrimn  t.  iSitony*  5  Cnneh, 
!M,  802;  J9i&0m<0i»  iVol.  BofO;  t.  Lacombe,  81  Hun,  IM;  s.  a»  84  N.  T.  867: 
8.  c,  88  Am.  Bep.  618;  KeU^  r.  Cfrapo,  46  N.  Y.  86;  s.  c,  6  Am.  Bep.  86; 
Orapo  ▼.  KeU^,  16  WaU.  610;  Sa^  ▼.  I^^^wifwm't  .Sbr.,  18  N.  T.  906,884;  Ifil- 
lUU  ▼.  TToOtf,  25  N.  Y.  557;  Osgood  t.  Maguire,  61  N.  Y.  528;  i200«iMr  of  StaU 
Dank  y.  J^lrt^  Jfol.  AiraJb,  84  N.  J.  Eq.  450;  BdgeHg  ▼.  BtcM,  81  K.  Y.  204; 
i)a/toA  T.  Owrriw,  40  K.  H.  287;  Oibom  ▼.  ildofiM,  18  Piek.  247;  WaU^n  ▼. 
TFAOJod^,  9  FlA.  86;  HuUke^atk  t.  PmMm,  16  K.  J.  Eq.  167. 

Whenever  aach  a  tranafer  is  reoogniaed  and  giren  effect  bj  the  oooita  of  a 
foreign  goTemment,  the  ooorts  act  upon  the  prindplea  of  international  ooor* 
tei^.  Hayt  ▼.  ThampmnC^  Bxr.,  5  N.  Y.  820;  8.  c,  19  N.  Y.  225;  WUIUU  ▼. 
Waiie,  25  N.  Y.  584;  Edgerly  ▼.  Bush,  81  N.  Y.  204;  Story  Oonfl.  of  Laws,  % 
418;  2  Kent  Cool  406;  Becek>0r  of  State  Bank  v.  Fint  Nat.  Bank,  84  N.  J. 
JEBq.  450. 

In  WiUUU  ▼.  Waite,  the  ooart  said:  "  The  question  then  is  one  of  comity 
to  be  settled  hj  the  decisions  of  the  ooarts  of  this  State  as  determining  how 
far  they  will  recognize  a  foreign  involuntary  bankruptcy  proceeding. 

The  court,  in  Royt  v.  Thompson's  Exr.,  5  X.  Y.  820,  said,  Ruoolbs,  C  J., 
writing  the  opinion:  "  It  is  a  conceded  principle  that  the  laws  of  a  State  have 
no  force  proprio  vigors  beyond  its  territorial  limits.  But  the  laws  of  one  State 
are  frequently  permitted  by  the  courtesy  of  another  to  operate  in  the  latter  for 
the  promotion  of  justice  where  neither  that  State  nor  its  citiiens  will  suffer 
any  inconvenience  from  the  application  of  the  foreign  law." 

Most  of  the  authorities  enunciate  the  doctrine  that  where  the  rights  of  cred- 
itors are  not  concerned  the  courts  of  a  foreign  jurisdiction  should  permit  the 
assignee  or  receiver  or  other  legal  repreeentiltive  of  the  debtor  to  take  posses- 
sion of  the  debtor's  property  in  that  jurisdiction,  or  sue  for  it  if  necessary. 
The  following  cases  sustain  the  doctrine  that  an  assignee  may  sue  in  a  foreign 
jurisdiction  where  the  interests  of  creditors  are  not  involved.  IBh&miia  Nat. 
fiank  V.  Laoombs,  21  Hun,  175;  Holmes  ▼.  Bemssn,  20  Johns.  259;  JJoyI  ▼. 
Thompson,  6  K.  Y.  851;  WUliUs  v.  Waits,  25  N.  Y.  484;  Hunt  ▼.  Jackson,  5 
Blatchf.  849;  Story  Gonfl.  Laws,  %  ^0;  MUne  v.  Moreton,  6  Binn.  868-874;  Up- 
ton V.  HMHurd,  28  Conn.  274. 

And  a  receiver  has  been  declared  competent  to  maintain  an  action  in  the 
courts  of  a  State  other  than  that  in  which  he  was  appointed  in  the  following 
cases:  Lycoming  Insurance  Oo.  v.  Wright,  55  Vt.  526;  Hurd  v.  Citg  of  BUaabeth, 
41  N.  J.  L.  1;  Bagbg  v.  Atlantic,  etc.,  R  Co.,  86  Penn.  St.  291;  Bunk  v.  St. 
John,  29  Barb.  285;  Oagitt  ▼.  Wooldridgs,  8  Baxt.  580;  8.  c,  85  Am.  Bep.  716; 
Oraydon  v.  Church,  7  Mich.  86;  Uglehart  v.  Bieree,  86  111.  188;  WUmer  ▼.  At^ 
lantic  A  B.  A.  L.  Co.,  2  Woods,  418;  Merchants^  Nat.  Bank  v.  McLeod,  88 
Ohio  St.  174. 

A  very  respectable  authority  seems  to  carry  the  doctrine  of  the  rscognitiott 
of  a  transfer  under  a  foreign  law  so  far  as  to  hold  that  in  all  caaea  where  the 
rights  of  domestic  creditors  are  not  concerned,  the  transfer  will  be  given  the 
same  force  and  effect  as  in  the  State  under  whose  statute  it  was  made.  Bagby 
V.  Atlantic,  etc,  B.  Co.,  86  Penn.  St.  291;  Bscsiver  of  Stale  Bank  ▼.  I^rst  NaL 
Bank,  84  X.  J.  Eq.  450. 
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In  the  fint  case  a  receiver  had  been  appointed  in  thd  State  of  Virginia  of  ihfi 
pnfpestf  of  the  defendant.  At  the  time  of  anch  appointment  there  was  due  lo 
the  defendant  from  a  debtor  who  redded  in  Pennsjlvania  a  anm  of  monej, 
which  the  reoeiTer  claimed.  After  the  appointment  of  the  leoeiTer  a  creditor 
of  the  defendant,  who  reaided  in  Virginiay  where  the  receiver  was  appointed, 
went  to  Penns7lvania  and  there  instituted  a  suit  against  the  defendant,  in 
which  the  debt  refened  to  was  attached.  The  Supreme  Court  held  that  the 
cUm  of  the  receiver  mnst  prevail  over  the  daim  of  tUb  attaching  creditor. 
This  case  however  cannot  be  considered  an  atttlioritj  in  favor  of  the  doctrine 
that  the  title  of  the  transferee  in  proceedings  against  an  insolvent  debtor  to 
property  in  a  foreign  jurisdiction  will  be  recognised  in  such  foreign  jurisdic- 
tion where  such  recognition  will  not  prejudice  the  rights  of  creditors  who  re- 
side in  such  foreign  jurisdiction.  The  debt  which  the  creditor  of  the  defendant 
sought  to  attach  in  Penniqrlvania  and  hold  as  against  the  receiver  never  had 
anj  tihu  in  that  State.  The  defendant  to  which  the  debt  was  owing  was  a 
corporation  organised  under  the  laws  of  Virginia  ;  and  it  is  s  principle  so  ele- 
mantarj  as  to  require  no  citation  of  authoiitj  to  support  it,  that  the  resideBce 
of  the  creditor  determined  the  legal  tUus  of  a  debt.  There  was  therefeie 
nothing  in  Pennsylvania  to  Attach.  The  delyt  was  not  there,  and  moreover  the 
law  of  the  State  where  it  was  legally  located  had  already  .effectually  trans- 
ferred it. 

It  may  therefore  be  said  to  be  the  uniform  rule  that  where  the  rights  of 
creditors  are  involved  the  transfer  under  a  foreign  law  can  have  no  operation 
whether  the  creditors  who  daim  in  opposition  to  it  are  domestic  or  foreign 
creditors.  Such  is  clearly  the  rule  established  by  the  cases  of  SStemia  Not 
Bank  v.  Zaeambe,  %1  Hun,  106;  s.  c,  84  N.  T.  867;  s.  c,  88  Am.  Rep.  518; 
Jbkntan  t.  Sunt,  88  Wend.  91;  Hayt  v.  Thomp§on,  6  K.  Y.  851;  WiOUit 
V.  WaUe,  95  N.  T.  584;  Vpian  v.  Huhbard,  28  Conn.  874;  Bhawn  v.  Peares, 
110  IlL  850;  8.  c,  51  Am.  Bep.  691;  Wc^rren  v.  Union  Nat.  Bank,  7  Phila.  156. 
The  above  cases  all  hold  that  the  transfer  is  invalid  even  as  against  foreign 
creditors.  (Of  course  such  transfer  is  void  as  against  creditors  of  the  juris- 
diction where  the  property  is  situated.) 

The  case  of  Bibemia  2fat.  Bank  v.  Laeombe,  84  N.  Y.  867;  s.  c,  88  Am. 
Bep.  618,  is  an  express  authority.  Plaintiff  commenced  in  the  State  of  New 
York  an  action  against  the  Mechanics  and  Traders'  Bank,  a  Louisiana  corpora- 
tion, on  a  draft,  and  attached  moneys  of  that  corporation  on  deposit  in  this 
State.  Plaintiff  was  a  corporation  organized  under  the  laws  of  the  State  of 
Louiaiaiia.  Before  the  attachment  was  levied  the  Mechanics  and  Traders* 
Bank  went  into  liquidation  under  the  laws  of  Louisiana,  and  commissioners 
were  appointed  to  take  possession  of  and  administer  its  assets.  They  were 
made  parties  to  the  suit,  and  claimed  that  as  to  them  the  attachment  was  a 
nulBty,  on  the  ground  that  their  appointment  antedated  the  levying  of  the 
attachment,  and  that  the  plalntiifa  could  not  claim  that  the  laws  of  Louisiana, 
under  which  the  property  of  the  Mechanics  and  Traders'  Bank  was  vested  in 
them,  were  in  operation  in  the  State  of  New  York,  because  it  was  itself  a  resi- 
dent of  the  State  of  Louisiana.  But  the  Court  of  Appeals  refused  to  be  gov- 
erned by  this  argument,  and  dedded  that  the  foreign  commisdoners  obtdned 
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.  no  better  title  as  against  the  foreign  creditor  than  thej  would  hare  obtained 
,  against  a  domestic  creditor.  The  court  said:  "  The  remaining  question  re- 
lates to  the  claim  made  bj  Messrs.  Laoombe  and  others,  commissioners  ap- 
pointed by  the  court  in  Louisiana.  Neither  the  law  nor  the  adjudication  under 
which  they  were  appointed  can  have  any  operation  here.  They  are  strictly 
local,  and  affect  nothing  more  than  they  can  reach.  For  the  rule,  as  we  con- 
iseive,  is  well  settled  that  an  assignment  by  virtue  of  or  under  a  foreign  law 
does  not  operate  up<9n  a  debt  or  right  of  action  as  against  .a  person  in  the  State. 
The  plaintiff,  as  we  have  seen,  although  a  foreign  creditor,  is  rightfully  in  our 
courts  pursuing  a  remedy  given  by  our  statutes.  It  may  enforce  that  remedy 
to  the  same  extent  and  i(i  the  same  manner  and  with  the  same  priority  as  a 
citizen.  Any  other  construction  would  make  the  permission  of  the  statute  a 
,  form  without  benefit— a  formality,  and  not  matter  of  substance;  a  mere  delu- 
sion. Once  properly  in  court,  and  accepted  as  a  suitor,  neither  the  law  nor 
the  court  administering  the  law  will  admit  any  distinction  between  a  citizen 
of  its  own  State  and  that  of  another.  Before  the  law  and  its  tribunals  there 
can  be  bo  preference  of  one  over  the  other." 

In  ^ofifuan  v.  Hunt,  28  Wend.  91,  the  court,  after  referring  to  the  case  of 
Abraham  v.  Flestoro,  8  Wend.  548,  said:  *'The  amount  of  the  decision,  as  I 
imderstand  it,  is  that  an  assignment  in  inicUum  under  the  law  of  one  State  or 
nation  has  no  operation  in  another,  even  with  respect  to  its  own  citizens;  that 
the  bankrupt,  the  subject  x>f  the  very  country  under  whose  laws  he  was  pro* 
eeeded  against,  may  on  crossing  the  territorial  line  dispose  of  the  property 
which  he  has  brought  with  him,  may  withhold  it  entirely  from  the  creditors 
who  are  proceeding  against  him  in  the  foreign  jurisdiction;  and  it  follows  that 
other  creditors,  coming  into  the  same  jurisdiction,  may  either  pursue  him  by 
attachment,  by  judgment  and  execution,  or  take  a  voluntary  transfer  of  the 
property  so  brought  by  the  debtor  in  satisfaction  of  his  claim." 

In  ffoyt  V.  Thompaon,  both  of  these  cases  were  reviewed  by  Paigb,  J.,  who 
declared  that  they  established  "  the  absolute  invalidity  of  the  foreign  statu- 
tory assignment  as  it  respects  property  in  this  State,  not  only  as  between  the 
foreign  assignees  and  domestic  creditors,  but  also  as  between  such  assignees 
and  creditors  residing  in  the  country  under  whose  laws  the  assignment  was 
made,  and  who  are  proceeding  against  the  property  by  attachment  or  other- 
wise in  our  courts." 

And  in  WUlitt*  v.  Waite,  the  court  sidd:  "I  understand  that  in  this  case** 
{Alfrabam  v.  Plerioro)  **  the  court  held  that  such  title  will  not  be  recognized 
by  the  courts  of  the  State,  even  where  the  question  arises  entirely  between  the 
bankrupt  and  his  assignees  and  crRditors  all  residing  in  the  country  under 
whose  laws  the  assignment  was  made." 

In  OUy  Ina..  Oo.  ▼.  Oommerdal  Bank,  68  111.  848,  the  attaching  creditor  was 
a  resident  of  the  State  of  Rhode  Island,  in  which  the  insolvency  proceedings 
were  instituted;  and  yet  the  Illinois  Supreme  Court  held  that  the  attachment 
of  property  of  the  debtor  in  that  State  was  valid  as  against  the  prior  transfer 
of  the  debtor's  property  under  the  laws  of  Rhode  Island. 

To  the  same  .effect  is  Boston  Iron  Co.  v.  Bo&ton  Loco.  Works,  51  Me.  585;  and 
in  the  case  of  Warren  v.  Union  Nai,  Bank,  7  Phi  la.  156,  it  appeared  that  a 
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ehiaen  of  Kentackj  had  attached  the  moneys  of  B.,  a  citizen  of  Tennessee,  in 
the  hands  of  C,  a  citizen  of  Pennsylvania.  Before  the  issuing  of  the  attach- 
ment a  receiver  had  been  appointed  in  Tennessee  of  the  property  of  B.,  and* 
the  receiver  claimed  the  money.'  But  the  court  held  that  the  attaching  credi- 
tor was  entitled  to  priority,  even  though  he  was  not  a  resident  of  that  State. 
With  reference  to  voluntary  assignments,  the  rule  is  well  established  that  ihe  ' 
conveyance,  if  valid,  where  made,  is  operative  to  transfer  personal  property  of 
the  assignor,  wherever  located.  This  general  principle  is  so  elementary  that 
It  will  be  unnecessary  to  cite  authorities  in  support  of  it.  The  question  of  the 
validity  of  an  assignment  for  the  benefit  of  creditors  frequently  arises  between  ' 
the  assignee  and  the  creditors  of  the  assignor  who  reside  in  a  foreign  jiirisdic- 
ttoQ,  and  who  are  there  pursuing  the  personal  property  of  the  assignor  situated 
in  that  jurisdiction.  With  an  exception  that  will  be  referred  to  subsequently, 
the  caatss  all  hold  that  the  assignment,  if  valid  by  the  laws  of  the  place  where  ' 
it  is  made,  and  prior  in  time  to  the  attachment  or  execution  or  other  process  of 
the  domestic  creditor,  it  will  take  precedence  over  the  claim  of  such  creditor. 
Cukie  V.  Webster,  2  Wall.  Jr.  181;  Speed  v.  May,  17  Penn.  St.  9l;  Moore  v. 
Willett,  85  Barb.  688;  Law  v.  MUle,  18  Penn.  St.  185;  Bliolen  v.  CUf^eland,  5 
Mason,  174;  Hoyt  v.  Thampsoii's  JSxr,,  19  N.  T.  207;  Oreene  v.  Movory,  3 
B^ley  (S.  C),  168;  Forbee  v.  Seannell,  18  CaL  242;  SmUh  v.  Chicago  A  N.  W/ 
iS.  6b.,  28  Wis.  267;  Oregg  v.  Sloan,  76  Va.  497;  Atherton  v.  Tves,  20  Fed.  Rep. 
894  (Ky.);  WaUere  Y.WhUlock,  9  Fla.  87-108;  MUler  v.  Kemaghan,  56  Oa.  155, 
Whip^  V.  Thayer,  16  Pick.  25;  Burloek  v.  Taylor,  16  Pick.  885;  Daniels  v. 
WilUard,  16  Tick,  86;  Attooodr.  Protection  Ins.  Co.,  14  Conn.  555;  Sandersm 
V  Bradford,  10  N.  H.  260,  Ockerman  v.  Cross,  54  N.  Y.  29;  ffaj\ford  v.  Paine, 
82  Vt.  442;  Johnson  v.  STiarp,  81  Ohio  St.  611;  8.  c,  27  Am.  Rep.  529:  May  v. 
Wannemacher,  111  Mass.  202;  Askew  v.  La  Cygne  Exchange  Bank,  88  Mo.  866; 
8.  c,  53  Am.  Rep.  590. 

The  exception  to  the  foregoing  rules  is  in  favor  of  domestic  creditors  where 
the  foreign  assignment  is  repugnant  to  the  policy  or  laws  of  the  State  in  which 
domestic  creditors  have  attached  property  located  therein.  Practically  all  of 
the  authorities  recognize  and  adopt  it.  Oreen  v.  Van  Buakvrk,  7  Wall.  139; 
fferveyv.  B.  L  Locomotive  Works,9S  U.  S.  664;  Varnum  v. Camp,  1  Green  (X.  J.), 
826;  dfoore  v.  Bonnell,  81 N.  J.  L.  90-94;  Bentley  v.  WltUtemore,  19  N.  J.  Eq.  462, 
Bryan  v.  Brisbin,  26  Mo.  428;  PhUson  v.  Barnes,  50  Penn.  St.  280;  OmOander  v. 
Hou)eil,  35  N.  Y.  667.  Mumford  v.  Canty,  50  111.  d70.  Zipcey  v.  Thompson,  1  Gray. 
243;  Boyd  v.  Boekport  Mills,  7  Gray,  406:  Strieker  v.  Tinkham,  35  Ga.  177;  U.  S. 
V.  U.  S.  Bank,  8  Rob.  (La.)  262;  Southern  Bank  v.  Wood,  14  La.  Ann.  554;  Fullef 
Y.  SteiglUz,  27  Ohio  St.  855,  s.  c,  22  Am.  Rep.  312;  Bice  v.  Courtis,  82  Vt  460. 
Pierce  v.  aBrien,  129  Mass.  814;  s.  c,  87  Am.  Rep.  360.  Beeeiver  of  State  Bank  ' 
V.  First  Nat.  Bank,  84  N.  J.  Eq.  450.  See  also  Edgerly  v.  Bush,  81  N.  Y. 
199-206. 

There  are  cases  however  which  mora  or  less  militate  against  this  doctrine. 
Baltimore  Ohio  B,  v.  Glenn,  28  Md.  287:  Lttermore  v.  Jenckes,  21  How.  126;  ' 
Moore  v.  WiUett,  85  Barb.  663, 

The  cases  of  Caskte  v.  Webster,  2  Wall.  Jr.  131,  and  Speed  v.  May,  17  Penn.  ' 
St.  91,  also  seem  to  be  opposed  to  the  rule,  but  on  examination  their  opposition  ' 
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will  be  seen  to  be  moie  apparent  than  real.     In  Ca$kie  v.  Webtter,  a  resident  oC . 
'^Higinia  made  an  assignment  there  which  wm  good  bj  the  laws  of  that  State.  , 
At  the  time  of  the  assignment  a  citiaen  of  Pennsylvania  owed  a  debt  to  the. 
assignor.    Subsequently  to  the  assignment  this  debt  was  attached  in  Pennsyl- 
▼ania  by  a  creditor  of  the  assignor  who  was  a  resident  of  that  State.    The  title  . 
of  the  assignee  was  held  to  prevail^  notwithstanding  the  fact  that  the  assign- 
ment would  have  been  invalid  had  it  been  ^executed  in  Pennsylvania.     Now 
if  the  debt  owing  to  the  assignor  could  be  said  to  have  any  iUu$  In  Pennsyl- 
vania, then  the  decision  would  clearly  be  opposed  to  the  rule  which  has  already 
been  stated.    But  the  debt  did  not  have  any  nHu  in  that  State.    Its  tUtu  was 
in  the  State  of  Virginia,  where  the  creditor  resided,  as  we  have  seen  before. 
Of  course  it  is  competent  for  a  State  by  express  legislative  enactment  to  pro-  , 
vide  for  the  attachment  of  a  debt  in  the  hands  of  the  resident  debtor,  even 
though  the  creditor  be  a  non-resident,  and  to  declare  that  such  an  attachment 
shall  prevail  over  any  assignment  or  transfer  in  the  State  of  the  creditor;  but 
until  a  statute  to  that  effect  has  been  enacted,  the  universal  rule  of  interna- 
tional law  must  obtain  that  the  debt  has  its  tUtu  in  only  tbe  Jurisdiction  in  ^ 
w;hich  the  creditor  resides. 

In  C<ukU  V.  WdmUr  therefore  the  attaching  creditor  could  not  invoke  the 
principle  that  the  assignment  which  contravened  the  law  of  Pennsylvania  was 
void  as  to  him,  a  resident  creditor,  for  the  very  obvious  reason  that  the  prop- 
erty which  he  sought  to  attach  (i.  «.,  the  debt)  was  neither  actually  nor  legally 
within  the  territorial  limits  of  that  State,  and  therefore  not  within  the  control 
of  the  courts  of  that  State. 

The  facts  in  the  case  of  Speed  v.  May  were  similar.     The  property  attached 
was  a  debt  owing  to  the  assignor.     The  assignment,  valid  in  the  State  of  his 
residence,  was  therefore  effectual  to  pass  it  as  against  the  world,  because  It  was 
neither  actually  nor  legally  within  the  jurisdiction  and  control  of  any  other  . 
S^te. 

Pbckram,  J.,  in  Ghdllander  v.  Bmoell,  85  N.  Y,  057,  recognizes  this  distiac- 
tion  between  a  debt  and  other  personal  property,  and  Speed  v.  May,  and  Caekie 
V.  Wehiter,  were  declared  In  that  case  to  be  correctly  decided  upon  that  dis- 
tinction, the  court  saying:  "  A  chose  in  action  cannot  be  said  to  have  any 
actual  eUue  in  the  place  where  the  debtor  resides.  As  a  general  principle,  it 
is  payable  at  the  residence  of  the  creditor  if  not  otherwise  expressed,  and  a 
tender,  to  be  good,  must  be  made  to  the  creditor.  There  would  seem  therefore 
to  be  no  sound  ImusIs  for  the  debtor's  State  to  legislate  exclusively  as  to  the 
legality  of  the  transfer  of  that  debt  made  by  a  foreign  creditor.  In  such  cases, 
as  in  all  others  where  the  property  transferred  does  not  lie  within  the  juris- 
diction of  another  government,  a  sale  or  contract  valid  where  made  is  valid 
everywhere."  See  also  Baward  Nat,  Bank  v.  King,  10  Abb.  X.  C.  846:  0«- 
good  V.  Magttire,  61  K.  Y.  534;  WUiiatne  v.  Ing&rsoU,  89  N.  Y.  608,  528, 534. 

The  case  of  PhUeon  v.  Bamee,  50  Penn.  St.  280,  does  not  militate  against  this 
doctrine.  The  assignment  was  not  recorded  before  the  attachment  and  the  Penn- 
qrl'vania  statute  expressly  declared  that  a  foreign  asrignment  should  not  be 
valid  as  against  a  creditor,  who  should  obtain  a  lien  on  property  m  that  State 
without  notice  of  the  assignment  before  the  assignment  should  be  recovered. 
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€^e4iton  ooold  nnqaestioiiablT'  sttach  a  del>t  in  the  hands  of  a  debtor  in  that 
^ate»  oren  tiioogh  the  debt  had  no  actual  or  legal  tUtu  there.  This  in  thelnr 
^aiiaUe  mla.  It  beeomeii  neoesBary  to  determine  whether  this  role  oaa  be  in- 
'voked  when  there  arises  a  conflict  between  tl^e  attaching  creditor  and  a  claim 
to  the  debt  springing  from  the  act  of  the  creditor  in  eome  foreign  Jurisdiction. 
In  ail  other  jsases  it  is  of  nniyersal  application.  That  it  can  be  inToked  in  such 
cfse  is  idear.  The  debt  can  always  be  atttached  in  the  domicile  of  the  debt, 
for  eVery  State  has  the  undoubted  right  to  declare  that  the  payment  of  money 
doe  f  mm  one  of  her  own  citizens  shall  be  made  to  one  to  whom  suck  debtor  is 
indebted.  This  result  is  accomplished  by  .means  of  an  attachment.  It  is  there- 
fore within  the  power  of  the  State  to  control  such  debt  by  permitting  it  to  be 
attached.  The  Pennsylvania  court  started  out  therefore  with  the  settled  prin- 
dplo  that  the  debtor  could  attach  the  debt  in  the  hands  of  the  debtor  in  that 
S^tie;  and  the  only  question  that  was  to  be  determined  under  the  facts  was 
whether  the  title  of  an  assignee  under  a  foreign  assignment,  prior  in  point  of 
time  to  the  attachment,  should  prevail  over  the  attachment.  The  court  veiy 
properly  decided  that  the  statute  referred  to  indicated  an  intent  on  the  part  of  ^ 
the  legislature  to  give  priority,  as.  agaiiLBt  an  unrecorded  foreign  assignment, 
tq  an  attadiment  upon  any  property  of  the  assignor  that  could  be  attached  in  > 
that  Sti^.,  whether  it  had  any  actaal  or  legal  tUtu  there  or  not.  The  writer  is  . 
not  giving  the  reasoning  of  the  court  in  that  case,  l>ut  is  merely  stating  the 
tnie  ground  upon  which  the  decision  ought  to  rest.  The  case  cannot  be  consid- 
ered  an  authority,  against  the  doctrine  that  an  assignment  of  a  debt  is  para- 
mount to  a  subsequent  attachment  of  it  in  the  jurisdiction  of  the  person  who 
owes  the  debt,,  because  the  assignment  was  not  recovered  in  Pennsylvania  be- 
fore the  attachment,  and  the  legislature  had  expressly  ordained  that  an 
unrecorded  foreign  assignment  should  not  take  precedence  over  an  attachment 
of  any  property  that  could  be  effectually  attached  in  that  State. 

But  the  case  of  Paine  v.  Letter,  44  Ck>nn.  196;  s.  c,  20  Am.  Bep.  482,  iscer^ 
tainly  opposed  to  this  rule,  which  we  have  seen  Is  sustained  by  the  weight  of 
authority.  In  that  case  the  court  held  not  only  that  a  subsequent  attachment 
by  a  domestic  creditor  of  a  debt  in  the  State  In  which  the  person  owing  the 
d^  resided  would  prevail  over  a  prior  assignment  of  It  in  the  jurisdiction  in 
which  the  person  to  whom  the  debt  was  ofdng  resided,  but  that  a  non-resi- 
dent attaching  creditor  was  entitled  to  such  priority.  Of  course  the  assign- 
mont  was  not  valid  by  the  laws  of  the  State  where  the  debt  was  attached^ 
al^ongh  it  was  valid  in  the  State  where  it  was  executed. 

A  Pennsylvania  corporation  made  in  that  State  an  assignment  for  the  bene- 
fit of  creditors,  which  was  valid  there  but  invalid  in  Connecticut.  A  citizen  of 
Connecticut  at  the  time  of  the  assignment  was  indebted  to  the  corporation,  and 
after  the  assignment  a  creditor  of  the  corporation,  who  resided  in  Rhode  Island, 
attached  the  debt  In  Ckmnecticut,  and  the  Supreme  €k>urt  of  that  State  decided 
that  his  lien  was  superior  to  the  title  of  the  assignee.  But  where  the  rights 
of  forsign  attaching  creditors  are  concerned  it  is  of  no  importance  whether  the 
voluntary  assignment  would  have  been  void  or  valid  in  the  State  in  which 
such  crediton  selae  the  assignor's  personal  property,  had  it  been  executed 
therein.  In  either  case  the  assignment  stands  first.  If  therefore  subsequently  to 
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the  ftssignment  a  creditor  from  some  State  other  than.that  in  which  the  propertj- 
is  located  attaches  the  propertj,  the  aiwignment  will  have  preference  even 
though  it  wonld  have  been  void  nnder  the  laws  of  the  State  in  which  the 
jiropertj  is  attached  had  it  been  then  ezecnted,  provided  of  coarse  It  is  valid 
by  the  laws  of  the  State  where  it  is  made.  l%ur9ton  y.  Bo9enfiM,  4S  Mo. 
474;  BenO^y  v.  Whittemare,  19  K.  J.  £q.  402;  Whipple  v.  Thaifer,  16  Pick. 
25;  Atwoodr,  PrateeUon  Int.  Go.,  14  Conn.  S65;  8and&r$an  y.  Brat^ford,  10 
K.  II.  2G0;  HaU  v.  Boardman,  14  N.  H.  88;  Bwrloek  v.  Tdifflor,  16  Pick.  885; 
Chafes  v.  National  Bank,  71  Me.  514;  s.  C,  86  Am.  Rep.  845;  Beuinwr  of 
Slats  Bank  v.  Firti  Nat,  Bank,  84  N.  J.  Eq.  450. 

In  BentUy  v.  WhiU&more,  the  assi^ment  was  made  in  New '  York  bj  a  citi- 
zen of  tliat  State.  A  portion  of  his  propertj  was  in  New  Jersey.  A  creditor 
who  was  not  a  resident  of  New  Jersey  sought  to  assail  the  assignment  on  the 
ground  that  it  was  repugnant  to  the  laws  of  that  State.  The  court  said:  "  Upon 
what  principle  can  a  citlaen  of  another  State  ask  us  to  refuse  to  recognize  the 
validity  of  an  assignment  made  Id  the  State  of  New  York  and  in  conformity  to 
her  laws  t  Upon  what  pleas  consistent  with  comity  under  such  circumstances 
are  the  authorities  of  this  government  to  repudiate  a  transaction  valid  by  the 
laws  of  a  sister  State  t  If  the  question  touched  one  of  our  own  dtiaens  we 
could  vindicate  our  rejectiqja  of  such  transaction  on  the  ground  of  our  statute 
passed  legitimately  for  the  regulation  of  the  affairs  of  such  citiaena.  But  if 
such  rejection  relates  to  the  citiaens  of  another  State,  how  is  such  a  line  of 
conduct  to  be  justified  t  We  might  indeed  urge  as  a  sort  of  excuse  that  the 
laws  of  New  York  regulating  assignments  were  not  similar  to  the  laws  of  this 
State,  and  that  we  preferred  the  regulations  of  our  law.  •  •  •  But  I  can- 
not think  we  have  a  right  to  endeavor  to  arbitrate  in  such  a  concern.  *  •  • 
The  true  rule  of  law  and  public  policy  is  this:  That  a  voluntary  assignment 
made  abroad,  inconsistent  in  substantial  respects  with  our  statutes,  should  not 
be  put  in  execution  here  to  the  detriment  of  our  own  citiaens,  but  that  for  all 
other  purposes,  if  valid  by  the  lex  lod,  it  should  be  carried  fully  into  effect. 

The  case  of  Warmer  v.  Jaffray,  96  N.  Y.  248;  s.  c,  48  Am.  Bep.  616,  is  not  in 
conflict  with  these  adjudications.  The  assignment  was  made  in  New  York,  and  a 
creditor  who  was  a  citizen  of  that  State  attached  property  of  the  assignor  in  Penn- 
sylvania  after  the  execution  of  the  assignment,  but  before  it  had  been  recorded  in 
Pennsylvania.  Had  the  assignment  been  merely  repugnant  to  the  laws  or 
policy  of  that  State  the  court  would  have  been  compelled  under  the  rule  al- 
ready referred  to  to  give  the  assignee  priority  over  the  attaching  creditor;  but 
the  case  was  not  merely  the  case  of  an  assignment  which  would  have  been  void 
if  executed  in  the  State  where  the  property  was  attached.  The  Pennsylvania 
Htatute  expressly  provided  that  a  foreign  assignment  not  recorded  in  that  State 
Hhould  be  void  as  against  a  subsequent  attaching  creditor  without  notice  of 
the  assignment,  and  no  distinction  was  made  between  the  case  of  a  foreign  and 
a  domestic  creditor.  The  ruling  of  the  court  was  therefore  not  to  be  governed 
by  the  doctrine  laid  down  In  the  cases  last  above  cited,  becauA  the  legislature 
had  ordained  a  different  rule  which  to  that  extent  abrogated  the  existing  com- 
mon-law rule.  The  case  of  Qrttn  v.  Tan  Buekirk,  7  Wall.  189,  was  decided 
on  the  same  ground,     A.,  a  citizen  of  New  York,  was  indebted  to  B..  a  resi- 


OCTOBER  TSRiC,  1885.  137 


dmi  of  tke  amM  StHMm^  mad  SMirtgaged  to  him  eeftun  penonal  propeitj  in  the 
8l«te  of  IDiBoiB.  C,  to  vkom  A.  was  aim  iwMitod,  and  who  was  also  a  rai- 
deot  of  New  Totfc,  attachfid  the  penonal  pioper^  in  Tllinois  after  the  execu- 
tion ci  the  mortga^»  bat  befoie  the  nnttgage  had  been  leooided,  and  befoie 
the  inmieiiy  had  been  delivered  to  BL,  the  mortgagee.  Bj  the  laws  of  New 
Yotk  the  mortgage  was  valid,  Imt  nnder  the  Dlinoia  statate  both  leoording 
and  deUreiy  of  the  inopeitj  weie  indiiipensahle  to  the  Taliditj  of  the  mort- 
gage. BL,  themortgiBgee,  sned  C,  the  attaching  creditor,  in  the  New  York 
court  for  eoBvefsion.  On  appeal*  the  United  States  Sopreme  Cooxt,  reversing 
the  jodgiBflBt  of  the  New  Toifc  Conrt  of  Appeals,  held  that  the  mortgage  was 
void  as  ^g******  dn  attaching  creditor  in  Illinois,  becanae  the  statut**  soezpremlj 


While  it  is  firmlj  established  that  a  creditor  residing  in  the  same  State  as 
Ills  debUxt  maj  go  into  &  foreign  jurisdiction  and  there  seise  the  personal  prop- 
erty of  sadi  debtor,  and  thereby  secore  a  lien  which  will  haye  precedence 
orer  the  title  of  the  receiver  or  assignee  appi^ted  in  proceedings  in  intitum, 
it  is  bj  no  means  certain  that  such  creditor  will  nltimately  gain  any  advantage 
ever  other  creditors  who  are  dtiiens  of  the  same  State.  Although  the  rule  can- 
not be  regarded  as  definitely  settled,  yet  the  leaning  of  the  coarts  is  toward  the 
equitable  doctrine  thai  such  creditor  will,  when  he  returns  to  the  domicile  of 
the  debtor,  be  held  there  by  the  assignee  or  receiver  as  trustee,  to  the  extent 
that  he  has  collected  his  claim  out  of  the  property  in  a  foreign  jurisdiction. 
SbermaBank  v.  LodSambe,  21  Hun,  166;  s.  c,  on  appeal,  84  N.  T.  873;  s.  c, 
88  Am.  Rep.  618;  Siory  Oonfl.  Laws,  §408;  s.  a,  48  Am.  Bep.  616;  ffunterv, 
PotU,  4  T.  R.  18S;  Sitt  v.  Wanwiek,  1  H.  B.  L.  665. 

In  HSbarma  Bank  v;  Meehanictl'  Bankt  the  court  at  General  Term  said:  "  In 
England,  a  British  creditclr  who  thus  sedcs  to  defeat  the  law  of  equality  is 
treated -as  a  trustee,  and  in  an  action  by  the  assignee  may  be  compelled  to  re- 
fund what  he  secured  by  attachment  in  foreign  parts;  or  he  may  be  restrained 
by  injunction  from  proceeding  against  the  estate  of  the  insolvent  in  the  foreign 
jurisdiction."  And  In  the  Court  of  Appeals  the  court  in  the  same  case  referred 
to  this  doctrine  without  either  approval  or  disapproval:  "  If  the  plaintiff  has 
by  its  proceedings  obtained  an  advantage  agunst  the  law  and  adjudications  of 
Loftisiana,  it  is  a  resident  of  that  State,  and  as  such,  the  appellant's  counsel 
contends,  may  there  be  overhauled  and  made  to  account  for  what  it  has  gained 
here.  To  that  remedy,  if  it  exist,  the  defendant  may  properly  be  remitted.'* 
Story  says  that  a  British  creditor  will  not  be  permitted  to  hold  the  property 
acquired  under  an  attachment  in  a  foreign  country  after  the  institation  of 
bankruptcy  proceedings.  Gonf.  Laws,  §  400.  Whether  the  English  doctrine 
will  be  adopted  in  tlus  country  it  is  impossible  to  say,  but  a  decided  prepon- 
derance  of  authority  there  on  the  subject  is  certainly  in  favor  of  thai  doctrine. 

The  case  of  Vermont  d  C.  R.  Co.  v.  Vermant  0.  B.  Co.,  46  Vt.  792.  is  in 
harmony  with  it.  It  was  there  decided  that  the  courts  of  Vermont  will  re- 
strain parUes  within  their  jurisdiction  from  prosecuting  suits  in  foreign  courts 
to  reach  property  in  a  foreign  jurisdiction  owned  by  a  corporation  over  which 
the  courts  of  Vennont  have  appointed  a  receiver.  The  principle  wbich  under 
lies  this  decidon  is  that  a  creditor  who  resides  in  the  same  State  as  the  debtor 

VoL,LV  — 18 


13^  ;    CONNECTICUT, 


Winalow  v.  Fletcher. 


not  aecare  maj  advantage  oyer  the  creditors  of  the  same  State  by  a  se»* 
nre  of  the  debtor's  property  in  a  foreign  jurisdiction.  If  the  courts  of  the  ■ 
State  where  he.  is  domiciled  will  not  suffer  him  to  gain  such  adyantage  by  a^ 
seisure^  but  will  restrain  ai^d  prevent  such  seixure,  will  they  not  also  compel : 
him  to  disgorge  whatever  he  recovers  in  a  foreign  jurisdiction,  and-  in  this : 
manner  prevent  his  obtaining  such  an  advantage  t  On  principle  there  can  be 
only  one  answer  to  the  inquiry,  and  that  is  in  the  affirmative. 

But  the  ease  of  Warner  v.  Jaffroff,  96  K.  Y.  248;  s.  c,  48  Am.  Bep.  616, 
seems  to  be  opposed  to  this  principle.    In  this  case  the  assignee,  under  an  as- 
signment made  in  the  State  of  New  York,  sought  to  enjoin  the  defendants  from 
proceeding  to  enforce  an  attachment  which  they  had  levied  .on  i^perty  of  the . 
assignor,  in  the  State  of  Pennsylvania,  an<f  which  was  paramount  to  the  title . 
of  the  assignee  to  such  property  in  that  State.    The  defendants,  who  were 
plaintiffs  in  the  attachment  suit,  resided  in  the  State  of  New  York,  where  the ' 
assignoz  also  resided.    The  question  was  thus  squarely  presented  whether  the 
Hew  York  creditors  should  be  allowed  to  secure  any  advantage  over  other  New 
York  creditors  who  were  represented  by  the  assi^ee  by  proceeding  in  a 
foreign  jurisdiction  against  the  property  of  the  debtor  there  found. 

The  New  York  Court  of  Appeals  held  that  they  should^  the  court  saying: 
'^  There  is  no  law  which  forbids  these  defendants  going  into  the  State  of 
Pennsylvania  to  collect  their  claims  there  of  their  debtor.  In  going  there  they  ^ 
did  no  wrong  to  any  one,  and  did  not  violate  the  legal  or  equitable  rights  of 
any  one.  The  laws  of  this  State  did  not  follow  them  into  that  State,  and  th^ 
had  the  same  right  to  enforce  payment  of  their  claims  out  pf  the  jptopeHjoi 
the  assignor  found  there,  and  as  to  them  belonging  to  him,  as  any  resident 
creditor  had.  A  foreign  creditor  has  the  same  rights  here  against  the  properij 
of  his  non-resident  debtor  as  a  resident  creditor  has,  an4  so  we  held  in  BSber- 
nia  Bank  V.  Laeambe,  supra, 

"In  that  case  Danfobth,  J.,  said:  ' Onoe  properly  in  court,  and  accepted 
as  a  suitor,  neither  the  law  nor  the  court  administering  the  law  will  admit 
aay  distinction  between  the  citiaen  of  its  own  State  and  that  of  another.  Be- 
fore the  law  and  its  tribunals  there  can  be  no  preference  of  one  over  the  other. '^ 
•  •  •  rpi^0  defendants  cannot  be  treated  as  tortfeasors  here  for  acts  per- 
fectly lawful  where  they  were  committed.  If  a  judgment  in  Pennsylvania 
would  have  protected  them,  then  the  attachments  will  protect  them,  and  there 
are  no  principles  of  law  or  equity  which  authorise  any  court  in  this  State  to  re> 
strain  them  from  proceeding  in  an  orderly  and  lawful  way  to  reap  the  fruita 
of  their  vigilance." 

A  recent  case  in  the  New  York  Court  of  Appeals  has  settled  certain  doctrines 
in  that  State.  It  is  the  case  of  the  MaUerof  Waiie,  99  N.  Y.  488.  The  ques- 
tion presented  was  as  to  the  right  of  an  assignee  in  bankruptcy  appointed  in 
England,  under  the  bankrupt  laws  of  that  country,  to  sue  in  the  State  of  New 
York.  The  facts  under  which  the  question  arose  were  as  follows:  H.  ^  S. 
made  a  general  assignment  to  W.,  of  the  firm  of  P.  &  W.  The  firm  of  P.  ^ 
W.  wero  prefemd.  Subsequently  P.  &  W.  were  adjudged  bankrupts  under 
the  English  bankrupt  law,  and  one  Schofleld  appointed  assignee,  P.  being  a 
resident  of  London,  and  W.  having  submitted  himself  to  the  Jurisdiction  of 
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ithtb  Eoi^Ush  bankrnpi  eouri.    W.,  as  anigiiae  of  fi.  4  8.,  leCalned  in  hia  owll^ 
kaiida,  as  mamber  of  tha  finn  of  P.  4  W.,  tha  warn  of  $14,888.70  oa^  of  the 
Boneja  in  his  hands  aa  asrignaa  of  tha  iinn  of  H.  4  8.    8choflaId,  on  the  ao- 
eoontiQg  of  W.»  aa  sneli  isrignao,  appeared  and  ciaimad  thai  W.,  aa  aach  aa- 
aignea,  most  paj  the  amooni  to  liim,  8cliofiaid»  aa  aaaignae  in  bankruptej  of 
the  firm  of  P.  4  W.,  on  tha  gioond  that  the  foreign  hanknipUgr  proceedings , 
had  tmnsferrad  the  title  of  the  firm  of  P.  W.  to  that  monej  to  Sdiofield^  their 
aaaignee.    nie  iaane  of  law  waa  thna  aqoaralj  preaented  aa  to  the  effect  in  the 
State  of  New  York  of  the  KnglJah  baakrapt  laws,  and  proceedings  instituted 
nnder  them.    It  waa  eoneeded  that  the  rights  of  creditors  in  New  York,  either 
domeetic  or  foreign,  were  in  no  manner  involyed.     The  coort  sustained  the  ( 
tttie  of  the  assignee  to  the  mone^,  and  held  that  he  might  recover  it  of  W. 
The  oonrt  said:    "  We  have  not  a  case  here  where  there  is  a  conflict  between 
ilie  foreign  tmstee  and  domestic  creditors.    So  far^as  appeam,  no  injustice 
whatever  wiU  be  done  to  anj  of  onr  own  citiaena»  or  to  any  one  elae,  bj  allow- 
ing the  timnafer  to  have  full  effect  here.    Indeed,  jostioe  seems  to  require  thai 
thia  monej  ahoold  be  paid  to  the  foreign  trustee  for  distribution  among  the 
foreign  eieditors  of  the  baakmpta.    The  effect  to  be  given  in  anj  conntrj  to 
statutory  m  inmium  transfers  of  property  through  baakrupUgr  proceedings  in. 
a  foreign  country  has  been  a  subject  of  much  discussion  among  pubUcista  and 
Judgea,  and  unanimity  of  opinion  has  not  been,  and  probably  never  will  be' 
reached. 

"  We  shall  not  enter  much  into  the  discussion  of  the  subject,  and  thus  travel 
over  ground  so  much  marked  by  the  footsteps  of  learned  jurists.  Our  main 
endeavor  will  be  to  ascertain  what^,  by  the  decisions  of  the  courts  of  this  State, 
haa  become  the  law  here.  •  •  *  From  all  these  casea  the  following  rulea 
are  to  be  deemed  thoroughly  recognised  and. established  in  this  State:  (1)  The 
siatutea  of  foreign  States  can  in  no  case  have  any  force  or  effect  in  this  State 
€X  propria  viffcre,  and  hence  the  statutory  title  of  foreign  assignees  in  bank- 
ruptcy can  have  no  recognition  here  solely  by  virtue  of  the  foreign  statute;  (8) 
but  the  comity  of  nations,  which  Judge  Denio,  in  Pet&rmm  v.  Oh&mieal  Bank, 
said  is  a  part  of  the  common  law,  allows  a  certain  effect  here  to  titles  derived 
under  the  powers  created  by  the  laws  of  other  countries,  and  from  such  comity 
the  titles  of  foreign  statutory  assignees  are  recognised  and  enforced  here  when 
they  can  be,  without  injustice  to  our  own  dtiaens  and  without  prejudice  to 
the  rights  of  creditors  pursuing  their  remedies  here  under  our  statutes;  pro- 
vided also  that  such  titles  are  not  in  conflict  with  the  laws  or  the  public  policy 
of  our  State;  (8)  such  foreign  assignees  can  appear,  and  subject  to  the  condi- 
tion above  mentioned,  maintain  suits  in  our  courts  against  debtors  of  the  bank- 
rupt whom  they  represent,  and  against  others  who  have  interfered  with  or 
withheld  the  property  of  the  bankrupt." 

A  brief  statement  of  the  English  law  on  the  subject  of  involuntary  transfers 
of  property  will  not  be  out  of  place.  It  is  diametrically  opposed  to  the  law  in 
this  country.  The  following  rules  are  well  established  in  Great  Britain:  (1) 
That  an  involuntary  transfer  under  her  bankrupt  laws  is  operative  in  every 
jurisdiction,  not  only  is  against  foreign,  but  also  as  against  domestic  creditors 
of  the  bankrupt.    Story  Gonfl.  Laws,  §  409.     While  this  rule  can  have  no 
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force  so  far  as  foreign  creditors  are  oonoemed  in  all  conntries  where  the  Eng- 
lish rule  does  not  prerail;  yet  subjects  of  Oreat  Britain  are  unlfonnlj  held  to 
be  bound  bj  it,  and  have  been  compelled  to  account  in  the  English  oonrts  for 
property  received  in  foreign  countries  in  opposition  to  It,  and  there  aresevenl 
cases  where  the  creditor  was  restrained  from  attaching  the  bankrupt's  prop- 
erty in  a  foreign  jurisdiction.  In  Hunter  v.  Potts,  4  T.  B.  183,  and  8iU  v. 
Wanwiek,  1  H.  Bl.  665,  the  British  creditor  who  had  attached  the  bankrapfa 
property  In  a  foreign  country  was  compelled  to  account  to  the  assignee.  To 
same  effect,  PhiUps  v.  Hunter,  2  H.  Bl.  402. 

(2)  On  the  other  hand,  an  assignment  in  bankruptcy  under  foreign  laws  will 
be  held  to  pass  the  title  to  the  bankrupt's  property  in  England,  even  as  against 
a  subsequent  seizure  of  the  property  by  an  English  creditor.  Story  Gonll. 
Laws,  g  409;  JcUet  v.  Dejxmthieu,  1  H.  Bl.  182,  note;  Sotomone  v.  Ease,  1  H. 
Bl.  131,  note.  The  same  doctrine  has  been  established  in  Scotland  {8tein*» 
case,  1  Rose  Gas.  Bankr.  462;  SeUerig  v.  Daeiee,  2  Dow.  230;  and  in  Ireland, 
NecU  V.  Cottingham,  1  H.  B.  L.  182,  note.)  But  it  has  received  this  qualifica- 
tion in  the  English  courts,  that  the  titlb  of  the  foreign  assignee  will  be  held 
to  be  paramount  in  only  those  cases  In  which  it  appears  that  in  the  domicile  of 
the  debtor  there  is  a  baokrapi  law  in  form  or  in  substance.  Story  Gonfl.  Laws, 
$416. 


BftAXE  T.  MoMahov. 

(n  Oonn.  407.) 

OrimiMdlaw — ddid&ring  intoaeieaiinff  Uquor  to  minar. 

A  statute  forbidding  the  sale  or  delivery  of  intoxicating  liquor  to  any  minor, 
does  not  apply  to  a  minor  sent  by  his  father  to  buy  liquor  for  him. 

/CONVICTION  of  selling  and  delirering  intoxicating  liquor  to  a 
minor.     The  opinion  states  the  case. 


ti 


«7.  L.  Barbour,  for  appellant. 

W.  Hamerslyy  States'  attorney,  for  State. 

Granokr,  J.  This  is  a  prosecution  against  a  -person  licensed  to 
sell  intoxicating  liquors,  for  the  sale  and  delivery  of  such  liquors 
to  a  miner  in  violation  of  the  act  of  1882,  which  provides  that 
''  every  licensed  person  who  shall  sell  or  deliver  intoxicating  liquor 
to  <ii)y  minor,"  shall  be  fined,  etc.  Session  Laws  of  1882,  chap. 
107,  part  6,  §  4,  p.  186.  And  the  case  depends  upon  the  construc- 
tion to  be  given  to  that  act. 
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The  statute  is  a  penal  one  and  is  to  be  strictly  and  fairly  constlrued 
and  not  to  be  extended  beyond  cases  clearly  within  both  its  letter  and 
spirit.  This  rule  is  well  settled.  *'  A  thing  which  is  within  the 
letter  of  a  statute  is  not  within  the  statute  unless  it  be  within  the 
intention  of  the  makers. *'  4  Bac.  Abr.,  Statutes,  §  45.  Penal 
statutes  are  always  to  be  strictly  construed  for  the  benefit  of  the  citi- 
zen; nothing  more  is  to  be  deduced  form  the  words  than  they  ex- 
pressly warrant,  and  they  are  not  to  be  extended  by  implication. "  1 
Swift  Dig.  13;  1  Black.  Com.  61.  In  Fr^mch  v.  Orny^  2  Conn. 
113,  HosHEK,  J.,  says:  ''Instances  of  restrictive  legislation,  nar- 
rowing the  liberal  operation  of  a  statute,  have  been  frequent;  and 
criminal  laws  of  the  most  comprehensive  expression  are  not  consid- 
ered as  including  idiots  or  mad-men.  *  *  *  By  1  Edw.  II.  the 
breaking  of  a  prison  by  a  prisoner  confined  for  felony  is  made  a 
felony;  but  if  the  prison  is  on  fire,  and  in  order  to  save  his  life  the 
prisoner  breaks  it,  this  act,  though  directly  contrary  to  the  latter, 
is  deemed  to  be  no  violation  of  the  statute.     Plowd.  Rep.  13." 

In  prosecutions  under  the  same  statute  that  we  are  now  consid- 
ering, for  keeping  open  places  where  liquors  are  sold  on  Sunday, 
we  have  recently  held,  in  State  v.  Eyan,  50  Conn.  411,  that  a  literal 
keeping  open  of  such  a  place  for  the  ordinary  use  of  the  family  and 
boarders  of  the  keeper,  was  not  a  violation  of  the  statute. 

Applying  the  rule  we  have  stated  a  majority  of  the  court  are  of 
opinion  that  the  facts  of  this  case  do  not  bring  it  within  the  intent 
and  spirit  of  the  act,  although  it  may  come  within  its  letter,  and 
that  there  has  not  been  a  violation  of  the  statute. 

The  facts  show  no  purpose  on  the  part  of  the  defendant  to  prac- 
tice any  subterfuge  or  attempt  to  evade  the  law.  Nor  do  they  show 
in  themselves  any  dishonest  purpose.  If  any  offense  was  committed 
it  consisted  solely  in  the  handing  of  the  bottle  containing  the  liquor 
to  the  child,  for  unquestionably,  the  sale  was  in  law  to  the  father, 
the  child  having  disclosed  her  agency  and  stated  the  errand  upon 
which  she  was  sent  by  her  father.  The  sale  to  the  father  was  a  legal 
sale,  the  defendant  being  a  licensed  vendor,  unless  the  act  of  passing 
the  bottle  into  the  hands  of  the  child  made  it  illegal.  It  does  not  seem 
reasonable  to  suppose  that  it  was  the  intention  of  the  legislature  to 
make  an  act,  innocent  as  this  was  in  i  tself,  a  crime,  when  no  injury  to 
the  child  could  result;  for  the  bottle  of  liquor,  so  long  as  it  was  not 
opened,  was  as  harmless  as  a  package  of  tea,  or  any  other  article  that 
children  are  so  frequently  and  so  properly  sent  to  purchase. 
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The  intention  of  the  proyision  in  question  in  the  statute  was,  as 
it  seems  to  us,  solely  to  prevent  a  licensed  vendor  of  liquors  from 
selling  to  minors,  and  the  other  classes  mentioned  in  the  act, 
liquors  for  their  own  use.  The  mischief  to  be  remedied  was  the 
obtaining  of  liquors  by  those  classes  for  their  own  indulgence.  The 
seUer  was  not  to  furnish  them  liquors  for  this  purpose  by  sale  or 
gift  or  delivery.  The  word  ''  delivery,''  as  here  used,  is  of  the  same 
import  as  the  word  ''give."  Both  these  words  are  used  in  the  act 
with  apparently  the  same  intent,  or  substantially  the  same.  In  the 
third  section,  in  case  of  notice  by  the  selectmen  to  the  dealer,  he  is 
forbiden  to  ''sell,  exchange  or  give."  In  section  four,  which  states 
the  penalty,  the  words  "give"  and  "exchange  "  are  omitted  and 
the  words  "sell  or  deliver"  only  used.  Webster  defines  the  word 
"  deliver  " — "  to  give  or  transfer."  In  this  case  it  seems  clear  that 
the  words  "  seU  or  deliver"  mean  simply  that  the  dealer  shall  trans- 
fer the  liquor  to  the  interdicted  persons  by  sale  or  gift 

"  A  statute  ought  to  be  so  construed  that  no  man  who  is  inno- 
cent can  be  punished  or  endangered."  4  Bac.  Abr.,  Statutes. 
"  No  statute  should  be  construed  in  such  manner  as  to  be  incon- 
venient or  against  reason."    Carthew,  136;  1  Inst.  97. 

A  recent  decision  of  the  Supreme  Court  of  Massachusetts,  in  a 
case  almost  identical  with  the  present  one,  both  as  to  the  statute 
construed  and  as  to  the  facts,  sustains  the  view  we  have  taken. 
CammonweaUh  v.  LaitinvilU,  120  Mass.  385. 

There  is  error  in  the  ruling  of  the  Superior  Court  and*a  new  trial 
is  ordered. 

N0W  trial  ordered. 

In  this  opinion  Pabk,  0.  J.,  and  Pabdbb,  J.,  oonouired;  Loo]Ci% 
J.,  dissented;  Oaspvstee,  J.,  did  not  sit 
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OOULD  Y.   BaNKB. 

(BConn.  41ft.) 

Oop^riffhi — injudkialopimlmu, 

AStsle  ham  oopTilght  in  the  jadicUl  opinionB  of  its  JndgM.    (Bm  naU,  p.  141) 

APPUOATION  for  an  order  that  the  State  reporter  fumiBh 
oopiee  of  the  jadioial  opinions  for  publication.    The  opinion 
states  the  point. 

L.  B.  Sianian  and  H.  &  SUarns,  for  appellants. 

(7.  B.  Gross,  opposed. 

Pabdes,  J.  For  the  information  of  the  pnblic  the*  State  of 
Oonnecticnt  publishes  reports  of  cases  argued  .and  determined  in 
the  Supreme  Oourt  of  Errors.  The  yolume  is  prepared  for  publi- 
cation by  the  official  reporter,  and  contains  the  opinions  written  by 
the  jud^y  together  with  head-notes  to  all  cases,  foot-notes  to  some 
of  them,  statements  of  facts,  a  table  of  oases,  and  an  index  to  sub- 
jects, the  work  of  the  reporter.  The  judges  and  the  reporter  are 
paid  by  the  State,  and  the  product  of  their  mental  labor  is  the 
property  of  the  State,  and  the  State,  as  it  might  lawfully  do,  has 
taken  to  itself  the  copyright.  The  statute  requires  the  comptroller 
to  supemse  the  publication  of  the  yolumes,  taking  a  copyright  for 
the  benefit  of  the  State.  Under  this  statute  that  officer,  for  a  yal- 
nable  consideration,  granted  to  Banks  ft  Brothers,  who  agree  to 
print  and  sell  the  reports  at  a  fixed  price,  the  prol^ection  of  the 
copyright  for  a  limited  period.  During  three  or  four  years  the 
State,  with  knowledge,  has  acquiesced  in  the  terms  of  this  con- 
tract and  accepted  the  resulting  benefits.  If  therefore  we  should 
now  direct  the  reporter  to  furnish  copies  of  opinions  to  the  peti- 
tioners, that  they  may  sell  them  to  the  public  in  advance  for  their 
own  profit,  we  should  m  effect  advise  the  State  to  a  breach  of  con- 
tract 

It  is  for  the  State  to  say  when  and  in  what  manner  it  will  pub- 
lish these  volumes;  and  the  taking  of  the  copyright  in  no  sense 
offends  the  rule  that  judicial  proceedings  shall  be  public  The 
courts  and  their  records  are  open  to  all.    The  reasons  given  by  the 
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Sapreme  Court  of  Errors  for  its  determination  in  a  given  oaase 
constitute  no  part  of  the  record  therein;  the  judgment  stands  in- 
dependently of  these.  Moreover,  these  are  accessible  to  all -who 
desire  to  use  them  in  the  enforcement  of  their  rights. 

The  application  for  an  order  that  the  reporter  furnish  copies  of 
all  opinions  to  the  petitioners  is  denied. 

Application  denied. 

In  this  opinion  the  other  judges  concurred. 

NoTB  BT  THB  Rbfortbr. — The  precise  qaestion  of  the  eopyright  of  a  State 
in  the  judicial  opinions  of  its  judges  has  never  before  been  adjudicated,althongh 
it  has  been  frequently  hinted  that  no  such  copyright  exists.  The  question  of 
the  copyright  of  reporters  in  head-notes  and  statements  has  several  times  been 
passed  upon,  and  in  several  recent  cases  the  question  has  arisen  whether  by 
statute  the  legislature  has  essayed  to  inyest  particular  publishers  with  copy- 
right. Mr.  Drone  in  his  work  on  Copyright  takes  the  ground  declared  in  the 
principal  case. 

The  argument  of  Mr  Robert  R.  Bishop,  before  Judge  IIbvkns,  of  the  Massa- 
chusetts Supreme  Court,  in  N<Uh  v.  Laihrap,  on  the  question  whether  the 
State  had  vested  the  exclusive  right  of  publication  of  the  judicial  opinions  of 
that  court  in  Little,  Brown  &  Co.,  will  be  of  general  interest  The  contract  in 
question  provided  that  the  reporter  shall  not  "  furnish  for  publication  any  re- 
ports of  said  decisions."  The  clauses  of  the  statute  relied  on  to  justify  this 
language  are  the  following:  "  During  the  term  of  the  contract  herein  provided 
for,  the  reporter  shall  not  be  required  or  allowed  to  publish  the  reports 
thereof,*'  and  "  the  stereotype  plates  and  coyyright  of  the  volumes  published 
under  sud  contract  shall  be  the  property  of  said  firm."  Mr.  Bishop  said:  "  The 
intention  of  the  first  of  these  clauses  we  say  is  very  obvious,  dp  to  this  time, 
during  the  entire  period  of  the  reporting  of  the  decisions  of  this  court  up  to* 
1870,  the  reporter  had  been  both  allowed  and  required  to  publish  the  reports;, 
now  this  right  and  duty  were  both  cut  off.  By  this  statute,  the  right  of  prop- 
erty in  the  volume  was  to  be  transferred  to  Little,  Brown  &  Co.,  and  the  re- 
porter was  to  cease  to  have  any  right  of  property  in  them;  and  therefore  the 
statute  provides  that  he  '  shall  not  be  required  or  allowed  to  publish  '  thefii; 
but  it  does  not  extend  one  whit  further  than  that,  and  imposes  no  duty  upon 
the  reporter,  nor  does  it  authonze  any  contract  imposing  a  duty  upon  him,  to 
refuse  access  to  the  opmions  of  this  court  co  the  public,  of  to  any  individual, 
whether  desired  tor  purposes  of  publication  or  otherwise.  We  may  also  say 
that  the  phrase  at  the  end  of  the  section,  tliat  the  stereotype  plates  and  copy- 
right ot  the  volumes  published  sliall  belong  to  Little  k  Brown,  gives  no  new 
rights.  It  is  begging  the  question  co  say  that  that  phrase  covers  the  opinions 
as  well  as  the  remainder  of  the  contents  of  the  volume,  because  the  very  ques- 
uon  is  whether  it  does,  and  the  clear  ourrent  of  authority  in  leading  and  well 
decided  cases  is  the  other  way  I  cite  drst,  Banks  v.  Manekuter,  23  Fed«  Rep. 
148.  This  was  a  case  arising  under  the  statute  of  Ohio,  which  is  much 
stronger  than  oui  statute  in  favor  of  prohibition.     Tlie  language  of  the  Ohio- 
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flatate  is,  *  Dming  the  term  of  the  contract  said  contractor  shall  have  the  sole 
and  ezclnsiFe  right  to  publish  soch  reports,  so  far  as  the  State  can  convey  the 
That  language  Ib  mach  stronger,  as  we  think,  than  the  langaage  of 
stalute,  and  the  qaestion  was  there  as  hei^,  whether  there  was  a  sole  and 
right  of  pablication  of  the  opinions;  and  this  is  the  view  of  the 
coart:  '  It  is  in  accordance  with  sound  public  policy  in  a  Commonwealth 
where  every  person  Ib  presumed  to  know  the  law,  to  regard  the  authoritatiye 
expositions  of  the  law  by  the  regularly  constituted  judicial  tribunals  as  public 
property,  to  be  published  freely  by  any  one  who  may  choose  to  publish  them. 
And  such  publications  may  be  of  every  thing  which  is  the  work  of  the  judges, 
including  the  syllabus  and  the  statement  of  the  case,  as  well  as  the  opinion. 
The  oopyiight  of  the  volume  does  not  interfere  with  such  free  publication.' 
If  the  copyright  of  the  volume  does  not  cover  the  opinions  of  the  court.  It  is 
entirely  immaterial  whether  the  period  is  two  years  or  five  years.  '  It,'  the 
copyright,  'protects  only  the  work  of  the  reporter;  that  is  to  say,  the  indexes, 
tables  of  cases,  statements  of  points^made  and  authorities  cited  by  counseL 
*  *  *  The  opinion  goes  on  to  consider  whether  it  is  possible  for  a  copy- 
right to  be  taken  out  which  shall  cover  the  opinions  of  the  judges,  alluding  to 
the  fluggesAion  made  in  one  case,  though  without  any  dedaion  on  the  point, 
sad  also  in  a  text-bock,  that  inasmuch  as  the  entire  time  of  the  judges  is  de- 
voted to  the  work  of  their  office,  the  product  of  their  labors  belongs'  to  the 
Oommonwealth,  and  a  copyright  might  be  taken  out  by  the  Commonwealth 
itself.  The  court  however  held  that  whether  this  is  so  or  not,  it  was  sufficient 
to  say  that  the  State  of  Ohio  had  not  adopted  legislation  to  that  end.  If  that 
was  the  case  under  the  Ohio  statute,  for  a  still  stronger  reason  is  it  the  case 
here.  Under  the  language  of  our  statute,  '  the  stereotype  plates  and  copy* 
light  of  the  volume  shall  be  the  property  of  said  firm,'  the  State  certainly  doea 
not  adopt  legislation  to  the  end  of  obtaining  a  copyright  upon  the  opinions  of 
the  judges,  if  under  the  language  '  during  the  term  of  the  contract,  said  con- 
tractor shall  have  the  sole  and  exclusive  right  to  publish  such  reports  so  far 
as  the  State  can  convey  the  same,'  the  language  of  the  Ohio  statute,  it  does 
not  The  well-known  case  of  Wheaion  v.  Petert,  8  Pet.  681,  is  an  authority 
wliich  we  deidre  to  cite  to  your  honor  upon  the  question  of  the  opinions  of  the 
judges  b^ng  common  public  property,  as  well  as  Mpers  v.  Callahan,  6  Fed. 
Bep.  TM.  *  *  *  We  say  also  that  it  would  be  difficult  to  conceive  that  the 
legislature  of  the  Commonwealth  meant  by  this  language  to  put  such  owners 
ihip  in  tlie  firm  or  in  any  individual,  such  right  to  withhold  for  a  certain  time 
from  the  public  these  opinions,  as  is  contended  for  by  the  other  side.  Assum- 
ing that  tlie  legislature  has  a  right  to  do  it,  which  may  admit  of  doubt — in 
the  Stale  of  New  Tork  the  Constitution  prohibits  it,  and  in  Massachusetts  the 
spirit  of  our  Constitution  is  oppoised  to  it;  but  assuming  that  the  legislature 
has  a  right  to  do  it —the  legislature  would  do  it  if  at  all  in  emphatic  and  clear 
language;  in  such  language  as  would  admit  of  no  question  of  construction.  It 
is  not  to  be  believed,  unless  it  is  clear  that  the  newspapers  of  this  Conmion- 
wealth,  and  the  periodical  press,  have  not  the  right  to  publish,  for  the  infor 
nation  and  benefit  of  the  citizens  of  the  Commonwealth,  the  opinions  of  the 
Jadgea  as  freely  as  they  have  a  right  to  publish  the  statutes  which  are  passed 
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hj  the  legislfttue.  The  Iawb  of  the  Gouiiiioiiwealth  ftve  embodied  In  part  In 
the  fltatntes,  and  in  pert  in  the  opinione  of  the  judges  of  the  higliest  court, 
and  if  the  legiaiaitnre  orer  does  undertake  such  a  thing  as  to  prohibit  the 
publication  of  any  part  of  its  laws  for  anj  length  of  time,  I  sutmiit  it  will  be 
done  in  language  which  will  admit  of  no  question  of  construction." 

The  Supreme  Judicial  Court  of  Massachusetts  denied  the  application  for  a 
mandamus.  The  court  held  that  the  statute  did  not  confer  themonopolj  con- 
tended for,  but  thej  did  not  pass  on  the  fundamental  question  of  the  State's 
copjright  in  the  opinions.  On  this  point  thej  sajr:  "  The  questions  whether 
the  State  has  an  absolute  propertj  in  the  opinions  of  the  Justices  after  they 
are  filed  with  the  reporter;  whether  it  has  a  copyright  in  such  opinions  which  it 
can  exercise  itself,  or  assign  to  an  individual;  and  whether  a  copyright  on  the 
Yolumes  of  the  reports  coyers  such  opinions  so  as  to  prevent  any  person  from 
publishing  them  after  they  have  been  published  in  the  yolumes  of  the  reports 
—  are  not  necessarily  involyed  in  this  case.  It  may  be  decided  upon  a  nar- 
rower question,  which  is  whether  the  Sliate  has  granted  to  Little,  Brown  k 
Company  that  exdusiye  right  of  the  first  publication  of  the  opinions  of  the 
justices;  in  other  words,  whether  it  has  conferred  upon  that  firm  the  power  of 
saying  that  the  opinions  shall  not  be  made  public  until  they  are  published  in 
their  reports.  The  decisions  and  opinions  of  the  justices  are  the  authorised 
expositions  and  interpretations  of  the  laws,  which  are  binding  upon  all  the 
citisens.  They  declare  the  unwritten  law,  and  construe  and  declare  the  meuu 
ing  of  the  statutes.  Every  dtiien  is  presumed  to  know  the  law  thus  dedared 
and  it  needs  no  argument  to  show  that  justice  requires  that  all  should  have 
free  access  to  the  opinions,  and  that  it  is  agidnst  sound  public  poUcy  to  prevent 
this,  or  to  suppress  and  keep  from  the  earliest  knowledge  of  the  public  the 
statutes,  or  the  decisions  and  opinions  of  the  justices.  Such  opinions  stand, 
upon  principle,  on  substantially  the  .same  footing  as  the  statute  enacted  by 
the  legislature.  It  can  hardly  be  contended  that  it  would  be  within  the  con* 
stitutional  power  of  the  legislature  to  enact  tliat  the  statute  and  opinions  should 
not  be  made  known  to  the  public  It  is  the  duty  to  provide  for  promulgating 
them,  while  it  has  the  power  to  pass  reasonable  and  wliolesome  laws  regulat- 
ing the  mode  of  promulgating  them,  so  as  to  give  accuracy  and  authority  to 
them.  We  are  not  called  upon  to  consider  what  is  the  extent  or  the  limita- 
tion of  this  power,  because  we  are  satisfied  that  it  was  not  the  intention  of  the 
legislature,  in  the  statute  upon  which  the  respondent  relies,  to  limit  the  pre* 
viously  existing  right  of  the  dtisen  to  have  full  access  to  the  opinions,  or  to 
confer  upon  little.  Brown  &  Company  the  right  to  restrain  any  person  from 
procuring  copies  of  them,  whether  for  their  own  use,  or  for  publication  in 
the  newspapers  or  in  law  magazines  or  papers.  The  policy  of  the  State  al- 
ways has  been  that  the  opinions  of  the  justices,  after  they  are  delivered, 
belong  to  the  public."  The  court  also  observe,  in  regard  to  the  question  of 
constraction:  "  Similar  questions  have  arisen  in  several  cases  in  other  juris- 
dictions. While  such  cases  have  not  the  weight  of  authorities,  because  each 
case  depends  in  some  measure  upon  the  statute  of  the  State  in  which  it  arose, 
differing  from  our  statute,  yet  the  general  current  of  the  cases  supports  the 
principles  upon  which  our  decision  rests.     Banks  v.   Manchester,   2:)  Fed. 
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Bepi.  145;  ft.  c»  81  Alb.  Law  Joar.  948;  Mf9r$  ▼.  (%rffai^Aai»»  90  Fed.  Bep. 
411;  Oham  y.  Smibam,  ^  CUff.  906;  LUOer.  Gauki,  2 mtMd.  166;  JS^mfa y. 
Wett.  Ptffr.  Cb.,  97  Fed.  Bep.  60;  a.  c,  88  Alb.  Law  Joar.  408." 

in  BankB  y.  WuL  PubUMng  Co.,  97  Fed.  Bep.  57,  Judge  Bbbwbtbb,  is 
peaking  of  the  daim  that  the  Stale  has  copyrl^t  in  judicial  opinions,  said: 
"  This  chdm  seems  to  rest  upon  the  idea  that  the  State,  as  anentitj  independ- 
ent of  its  dtiaens,  or  as  a  whole  combined  of  all  its  individuals,  has  a  prop* 
ertj  zighi  in  the  laws  and  Judicial  opinions  outside  of  and  bejond  that  yeAed 
sepaimtelj  in  each  dtlsen.  I  conceive  this  to  be  an  error.  Each  dtiaen  is  a 
ruler — a  law  maker — and  as  such  has  the  right  of  access  to  the  laws  he  joint 
in  making,  and  to  any  official  interpretation  thereof.  If  the  right  of  property 
enters  into  the  question,  he  is  a  part  owner,  and  as  such  cannot  be  deprived  of 
equal  aeeess  faj  his  co-owners.  Could  a  majoritj  of  a  legislative  assembly 
debar  the  minoritj  from  participation  in  the  deliberations,  or  a  knowledge  of 
the  aetloii  ot  the  assembly  t  The  majority  may  bind  the  minority  to  the  aeHoa 
U  determinee,  but  cannot  withhold  knowledge  thereof.  So  the  majority  of 
the  dtlaans  of  a  Slate — in  a  larger  sense,  the  law-makers — may  determine 
the  oonduet  of  all,  but  can  knowledge  of  what  is  determined  be  withheld  t 
This  of  eonise  is  more  emphatically  true  as  to  the  statutes,  but  also  true  as  to 
Judidal  opinions,  whidi  though  not  laws,  are  offldal  interpretations  of  law. 
The  mere  judgment  for  or  against  the  plaintiif  of  couxee  deddes  the  case, 
but  that  often  furnishes  little  indght  into  the  questions  conddered  and  deter- 
mined. The  opinions,  at  least  those  of  the  highest  tribunal,  are  always  con- 
ddered as  offldal  interpretations  of  law,  both  statute  and  conmion,  and  assudi 
binding  upon  all  [dtiaens.  The  same  argument  which  supports  the  State's 
chdm  of  property  in  Judicial  opinions  supports  that  of  property  in  statutes. 
The  State  pays  the  Judges,  and  therefore  owns  the  product  of  their  official 
toO.  The  same  is  true  as  to  legislators.  But  though  such  would  be  my  viewa 
in  the  absence  of  prior  adjudications,  I  find  that  the  English  courts  generally 
sustain  the  crown's  proprietary  rights  in  judldal  opinions.  •  *  •  Some  of 
the  deddons  place  the  right  upon  the  crown,  that  the  crown  is  bound  to  see 
that  correct  copies  of  the  Bible,  laws,  and  judicial  opinions  are  famished  the 
people.  Others  that  the  crown  pays  the  judges  who  pronounce  the  opinions. 
Blackstone  rests  the  right  on  grounds  of  political  and  public  convenience. 
*  *  *  In  view  of  this  consensus  of  opinion  on  the  other  dde  ot  the  waters, 
of  the  fact  that  the  common  law  is  in  force  in  this  country,  so  far  as  compati- 
ble with  oui  system  of  government  and  the  condition  and  wants  of  sodety, 
and  that  a  mere  change  in  the  locus  of  the  governing  power  from  the  crown 
to  the  people  ought  not  to  work  material  change  in  the  extent  of  that  power, 
it  may  be  that  due  regard  for  settled  law  forbids  a  deddon  in  accord  with  the 
views  I  have  expressed.  It  is  worthy  of  remark  however  that  on  this  side  of 
the  waters  the  proprietary  right  of  the  State  in  statutes  or  Judicial  opinions 
has  never  been  affirmed  unless  in  a  late  case  in  the  Supreme  Court  of  Errors  of 
ConneetiGut." 

In  Btmki  v.  Manehett&r,  28  Fed  Bep.  145,  United  States  Cixcuit  Court,  Ohio, 
tiie  questum  ot  copyright  in  Judicial  dedsions  was  dedded  by  Sage,  J.  The 
pIdntHt  contractor  with  the  State  of  Ohio  for  the  publication  of  volumes  41 
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mad  42  of  the  State  reports,  eooght  to  restrain  the  defendant,  pubHslier  of  the 
American  Lq/id  JcumaL,  from,  publishing  any  of  the  decisions  and  opinions  of 
the  Sapieme  Gonrt  to  be  reported  in  those  yolumes.  The  head  notes  in  that 
State  are  prejMited  by  the  judges.  The  coort  said:  "  Noirhere  in  the  statute 
law  relating  to  the  publication  of  reports,  is  authority  given  to  the  reporter  or 
to  any  other  person  to  acquire  a  copyright  in  the  decisions  or  opinions  of  the 
judges.  This  is  significant,  in  view  of  the  unanimous  opinion  of  the  ^justices 
of  t&e  Supreme  Court  of  the  United  States  in  Wheatan  ▼.  PeUn,  8  Pet.  668, 
that  no  reporter  has  or  can  have  any  copyright  in  the  written  opinions  deliv- 
ered by  that  court.  The  legislation  in  the  State  of  Ohio  must  be  considered 
to  have  been  enacted  with  reference  to  that  opinion,  and  therefore  to  have  been 
intended  to  limit  the  provisions  above  cited  to  the  volumes  of  reports,  and  to 
exclude  copyrights  of  the  opinions  of  the  judges.  It  is  in  accordance  with 
sound  public  policy;  in  a  Commonwealth,  where  every  person  is  presumed  to 
know  the  law,  to  regard  the  authoritative  exposition  of  the  law  by  the  regu- 
)ariy  constituted  judicial  tribunals  as  public  property,  to  be  published  freely 
by  any  one  who  may  choose  to  publish  them.  And  such  publication  may  be 
of  everything  which  is  the  work  of  the  judge,  including  the  syllabus  and  the 
statement  of  the  case,  as  well  as  the  opinion.  The  copyright  of  the  volume 
does  not  interfere  with  such  free  publication.  It  protects  only  the  work  of  the 
lejiorter  —  that  is  to  say,  the  indexes,  the  tables  of  cases,  and  the  statement  of 
points  made,  and  authorities  cited  by  counsel.  Wheaton  v.  Peters,  8  Pet. 
658;  LiUU  v.  Gould,  2  Blatchf.  165  and  862;  Chaae  v.  Sanborn,  4  Cliff.  806; 
Myers  v.  CaOoffhan,  5  Fed.  Rep.  726;  s.  c,  10  Kss.  189;  Mpers  v.  CaUaghan, 
20  Fed.  Bep.  441.  Counsel  for  complidnants  cite  Judge  Drummond's  dictum 
in  Myers  v.  CaUaghan,  5  Fed.  Rep.  728,  that '  if  an  adequate  compensation 
was  paid  by  the  State  to  the  reporter  for  the  work  done  by  him  in  preparing 
volumes  of  reports,  then  whatever  property  there  was  in  the  volumes  arising 
from  the  labors  of  the  reporter  ought  to  belong  to  the  State  and  not  to  him.' 
'  Now,'  say  counsel,  '  in  Ohio  the  State  undertakes  to  pay  the  reporter  adequate 
compensation,  and  by  the  statute  that  amount  is  all  he  can  receive.  He  has 
no  perquisites.  The  theory  is  that  the  State  pajrs  him  for  his  labor,  and  thai 
the  result  of  his  labor  belongs  to  the  State.'  And  counsel  proceed  to  claim 
that '  this  is  precisely  the  theory  upon  which  the  State  is  entitled  to  the  de- 
cisions of  the  judges.  They  are  paid  a  stipulated  price  or  sum  for  their  servi- 
ces, and  this  by  their  consent  —  impliedly  given  Vhen  they  accept  the  office  — 
is  in  full  of  their  services,  and  the  result  of  th^r  labors  is  the  property  of  the 
State.'  Mr.  Drone,  in  his  work  on  Copyright,  page  161,  states  substantially 
the  same  view,  although  he  says  he  has  seen  no  sound,  clear  exposition  of  the 
law  governing  copyright  in  judicial  decisions,  and  that  it  has  not  been  ex- 
pressly declared  in  any  modem  case  that  copyright  will  vest  in  a  judicial  de- 
cision. Mr.  Justice  Story,  one  of  the  judges  who  concurred  in  the  dedsion 
in  Whealon  v.  Peters,  said  (in  Gray  v.  Russett,  1  Story,  21)  that  while  it  was 
held  in  that  case  that  the  opinions  of  the  court,  being  published  under  the 
authority  of  Congress,  were  not  the  proper  subject  of  copyright,  it  was  as  little 
doubted  by  the  court  that  Mr.  Wheaton  had  a  copyright  in  his  own  marginal 
notes,  and  in  the  arguments  of  counsel  as  prepared  and  arranged  in  Ins  work. 
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Whether  the  State,  throogh  its  reporter,  can  aeeore  a  copjxight  in  the  opin- 
ioQB  of  its  Jadges,  is  however  not  a  qaeetion  arising,  nor  can  it  he  decided  in 
this  case.  It  ia  sofflcient  to  saj  tliat  the  State  has  not  adopted  legislation  for 
such  oopyxighty  that  the  enactments  providing  for  copyright  for  the  volumes 
cf  reports,  or  of  the  reports,  do  not  authoriie  copjrights  of  the  opinions  of  the 
iodges." 

In  Myen  ▼.  CaOaghan^  20  Fed.  Rep.  441,  Brbwbb,  J.,  said:  "  As  a  general 
thing  there  is  bat  a  small  part  of  the  report  of  a  case  which  is  the  subject  of 
•opyright." 

In  the  same  case,  6  Fed.  Rep.  726,  DauMMOin),  J.,  said:  "  Thej are  reports 
of  the  deoi^oDS  of  the  Supreme  Court  of  this  State,  to  which  no  one  can  have 
a  copyrigbt."  "  Undoubtedly,  it  was  competent  for  an  editor  to  take  the  opin- 
ions of  the  Sapreme  Court,  and  possibly  from  the  volumes  of  Mr.  Freeman^ 
and  make  an  independent  work." 

In  Chaae  v.  Sanborn,  4  Cliff.  806,  it  was  held  in  a  State  where  the  jndgei 
piepaze  the  head-notes,  the  reporter  has  no  copyright  in  the  volumes. 


QurNTAHD  Y.  KkOXDLBIL 
CSSOonn.  48B.) 


n 


One  JB  **  oomrleted  "  who  has  pleaded  guilty  or  been  found  guilty  by  a  pof, 

although  sentence  has  not  been  pronounced. 

ACnON  on  a  liquor  lioense  bond.     The  opinion  states  the  oaaei^ 
The  plaintiff  had  judgment  below. 

2>.  B.  Laekwood,  for  appellants. 
F.  L.  ffoU,  for  appellee. 

lochOB,  J.  The  complaint  seeks  to  recoyer  the  penalty  named 
in  a  bond,  dated  May  28,  1883,  given  by  Knoedler,  one  of  the  de- 
fendants, as  a  licensed  liquor  dealer,  to  secure  his  compliance  with 
the  proyisions  of  the  act  under  which  his  license  was  granted. 

The  breach  of  the  bond  consisted  in  the  fact,  which  was  estab- 
lished by  proper  eyidence,  that  before  the  Superior  Court  for  Fair- 
field county,  at  its  February  term,  1884,  upon  proper  information 
and  proceedings,  Knoedler  was  found  by  the  jury  guilty  of  keeping 
open  on  Sunday  a  place  where  it  was  reputed  that  intoxicating 
liquors  were  sold  contrary  to  the  statute.    After  the  yerdict  the 
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attorney  for  the  State  moved  that  the  coart  pronounce  sentenoe 
against  the  defendant^  bat  it  was  found  that  he  had  fied,  and  there- 
upon the  bond  was  called  and  forfeited,  bat  no  sentenoe  was  pro- 
nounced* No  appeal  or  other  proceedings  have  oyer  been  taken  to 
set  aside  the  verdict  or  for  a  new  triaL  In  this  condition  of  things 
the  plaintiff,  as  county  treasurer,  instituted  this  suit  pursuant  to 
the  provisions  of  section  2,  part  4  of  the  act  of  188'i  (Session  Laws 
1882,  p.  181),  which  is  as  follows:  '*  And  whenever  the  person  so 
licensed  shall  be  convicted  of  a  violation  of  any  of  the  provisions  of 
part  6  of  this  act,  and  no  appeal  is  pending,  said  bond  shall  there- 
upon become  forfeited,  and  the  treasurer  of  said  county  shall  in 
his  own  name  institute  suit  upon  said  bond  for  the  benefit  of  said 
county,  and  upon  due  proof  of  said  conviction  the  court  before 
which  said  suit  is  brought  shall  render  judgment  in  favor  of  said 
treasurer  for  the  entire  amount  of  said  bond,  with  costs." 

The  only  defense  was  that  no  sentence  was  rendered  pursuant  to 
the  verdict.  The  question  was  raised  in  two  ways  —  by  objeotinj^ 
to  the  record  of  the  Superior  Court  offered  in  evidence  by  the  State, 
and  by  claiming,  after  it  was  received,  that  no  breach  of  the  bond 
was  shown;  but  the  question  for  review  is  one  and  the  same, 
namely,  whether  within  the  meaning  of  the  statute  there  could  be 
a  conviction  without  a  sentence  or  judgment  by  the  court  The 
only  difficulty  in  answering  this  question  arises  from  the  fact  that 
the  word  ''conviction"  has  been  sometimes  used  by  courts  as 
including  the  final  judgment  of  the  court,  but  that  such  is  not  the 
ordinary  and  usual  meaning  may  be  demonstrated  by  reference  to 
numerous  authorities,  which  however  we  do  not  deem  it  necessary 
particularly  to  cite.  The  principles  established  are  well  summarized 
by  Bishop  in  his  Treatise  on  Statutory  Crimes,  §  348,  as  follows; 
''  The  word  *  conviction '  ordinarily  signifies  the  finding  of  the  jury 
by  verdict  that  the  prisoner  is  guilty.  When  it  is  said  there  has 
been  a  conviction,  or  one  is  convict,  the  meaning  usually  is  not 
that  sentence  has  been  pronounced,  but  only  that  the  veidict  has 
been  rendered.  So  a  plea  of  guilty  by  the  defendant  constitutes  a 
conviction  of  him.  Lord  Coke  distinguishes  thus:  '  The  difference 
between  a  man  attainted  and  convicted  is  that  a  man  is  said  to  be 
convict  before  he  bath  judgment;  as  if  a  man  be  convict  by  con- 
fession, verdict  or  recreancy.  And  when  he  hath  his  judgment  upon 
the  verdict,  confession  or  recreancy,  or  upon  outlawry  or  abjura- 
tion, then  he  is  said  to  be  attaint.'    Yet  the  word  '  conviction,' 
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<when  it  standB  xn.  snch  a  connection  with  other  words  as  to  indicate 
a  fleoondary  or  onnsoal  meaning,  sometimes  denotes  the  final  judg- 
ment of  the  court."  See  also  the  definition  of  the  word  as  found 
in  the  law  dictionaries  of  Jacobs,  Wharton  and  BnrrilL 

In  GommonweaUh  y.  Lockwood,  109  Mass.  323;  s.  c,  12  Am. 
Rep.  699,  the  defendant  was  tried  upon  an  indictment  for  cheating 
by  false  pretenses,  and  the  jury  rendered  a  yerdict  of  guilty,  but 
exceptions  were  taken  to  the  rulings  of  the  presiding  judge  and  no 
sentence  was  pronounced.  While  the  exceptions  were  pending,  the 
governor,  with  the  adyice  of  the  council,  granted  the  defendant  a 
pardon.  But  the  Oonstitution  of  that  State  commits  to  the  goyer- 
nor  and  council  the  pardoning  power  under  this  limitation:  ''but 
no  charter  of  pardon  granted  by  the  goyemor,  with  the  adyice  of 
the  council,  before  conyiction,  shall  ayail  the  party  pleading  the 
same.''  The  accused  did  not  pursue  his  exceptions,  but  filed  his 
charter  of  pardon  in  bar.  To  this  the  district  attorney  replied  that 
the  pardon  was  null  and  yoid  under  the  constitutional  provision 
referred  to,  in  that  it  had  been  granted  before  conyiction.  The 
court  held,  in  a  yery  elaborate  opinion  by  Gbat,  J.,  that  the  term 
"  conyiction,''  as  used  in  the  Constitution,  should  be  construed  in 
its  usual  and  ordinary  sense,  and  that  it  did  not  include  the  sen- 
trace  or  judgment.  It  will  be  obseryed  that  the  coart  held  the 
yerdict  of  guilty  by  the  jury  a  conyiction,  notwithstanding  the 
pendency  of  exceptions,  which  if  pursued  might  have  set  the  yer- 
dict aside.  In  our  statute  the  pendency  of  an  appeal  is  provided 
for.  It  prevents  a  suit  on  the  bond.  If  this  provision  has  any 
effect,  it  would  seem  to  make  the  reason  for  the  construction  we 
have  given  stronger  rather  than  weaker,  inasmuch  as  it  involves 
an  implication  that  the  omission  of  such  a  provision  might  haye 
made  the  defendant  liable  notwithstanding  an  appeal  There  was 
here  not  only  no  appeal,  but  no  possibility  of  one. 

If  now  we  pass  from  the  most  approved  legal  definitions  of  the 
term  under  consideration  and  seek  what  light  we  may  from  the 
actual  use  of  the  same  word  in  other  statutes,  we  are  confident  that 
nothing  can  be  found  to  mOitate  against  the  definition  assumed. 
In  a  large  majority  of  instances  where  it  is  used,  it  manifestly 
refers  to  a  finding  c^  the  party  guilty  by  yerdict  or  plea  of  guilty, 
and  not  to  a  sentence  in  addition. 

Our  conclusion  therefore  is  that  the  verdict  was  a  conviction, 
and  there  being  no  appeal  or  ulterior  proceedings  of  any  kind 
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pending  to  set  aside  the  yerdict,  there  was  a  breach  of  the  bond  in 
soifc. 

There  was  no  error  in  the  judgment  complained  of. 

In  this  opinion  the  other  jadges  concurred. 


BlAADBLXT  y.  SELBGTXElfr  OF  BbIDOEPOBX. 

(B8  Conn.  489.) 

A  prorlsUm  bj  will  that  the  whole  estate  should  "  be  used  at  diaeretioii  bj  the 
selectmen  of  B.  for  the  special  benefit  of  the  worthy,  deserving,  poor,  white, 
American,  Protestant,  democratic  widows  and  orphans  residing  in  B.,*  la 
TaUd. 

QUIT  for  construction  of  a  wilL 

i2.  0,  Amber,  for  executor. 

J.  A.  Joyce,  for  selectmen  of  Bridgeport. 

/.  /•  Boee,  for  Bridgeport  HospitaL 

J7.  &  Sanfard,  for  Bridgeport  Orphan  Asylum. 

J.  0.  Chamiberlain,  for  widow. 

X.  Warmr,  tor  heirs  at  law. 

Pardbe,  J.  By  his  will  as  originally  made  Aaron  Summers 
gaye  to  his  wife  the  use  of  his  entire  estate  during  life  or  widow- 
hood; by  the  codicil  he  gaye  ll^OOO  to  the  Bridgeport  Protestant 
Orphan  Asylum  and  $1,000  to  the  Bridgeport  HospitaL  The 
claim  of  the  widow  is,  that  she  is  to  haye  the  use  for  life  of  the 
entire  estate  and  that  neither  of  these  legacies  is  payable  until  after 
her  death.  But  the  office  of  this  codicil  is  to  change  what  had 
been  written  before;  it  is  the  latest  and  controlling  expression  of 
the  testator's  wish.  The  bequests  thereby  made  are  absolute  in 
terms;  as  i>erfectly  so  as  is  the  deyise  of  the  life  use  to  the  wife  in 
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the  will.  The  expressions  are  all  free  from  ambiguity;  all  express 
a  legal  intent  in  legal  language;  and  in  them  the  rales  of  law 
reqnire  ns  to  find  the  precise  extent  of  the  change  intended  by  the 
testator.     These  legacies  are  therefore  payable  at  the  asnal  time. 

Snbjeot  to  the  use  for  life  by  his  wife  and  to  diminution  by  cer- 
tain legacies,  the  testator  disposes  of  his  estate  as  follows:  '^To 
be  used  discretionary  by  the  acting  selectmen  of  said  Bridgeport 
for  the  special  benefit  of  the  worthy,  deserving,  poor,  white,  Ameri- 
can, Protestant,  Democratic  widows  and  orphans  residing  in  the 
town  of  Bridgeport,  Connecticut,  until  all  is  expended. '' 

It  is  the  claim  of  the  heirs-at-law  that  this  bequest  is  Yoid  for 
uncertainty  as  to  the  persons  composing  the  class  to  be  benefited, 
and  they  have  pressed  upon  our  attention  the  doubts  and  difScul- 
ties  which  will  beset  the  trustees  wheneyer  they  shall  attempt  to 
select  the  beneficiaries.  But  notwithstanding  the  accumulation  of 
adjectives  the  bequest  is  within  our  statute  of  charitable  uses  as 
interpreted  by  this  court;  for  it  is  to  be  borne  in  mind  that  the 
question  before  us  is  not — are  there  not  many  persons  concerning 
whom  there  must  be  doubts  whether  they  can  meet  some  of  the 
requirements  of  the  testator?  but  it  is,  are  there  not  many  con- 
cerning whom  no  doubt  can  exist  that  they  are  able  to  meet  them 
all?  Each  one  of  the  adjectives  is  of  common  use  and  has  as  defi- 
nite and  precise  a  meaning  as  have  most  words  in  the  language. 
Of  course  there  are  all  grades  of  character  and  of  pecuniary  condi- 
tion, and  all  shades  of  color;  of  course  men  may  profess  the  Prot» 
estant  faith  and  worship  after  its  forms;  may  advocate  the  princi- 
ples of  the  Democratic  party  and  vote  for  its  candidates,  and  yet 
at  heart  accept  neither.  But  notwithstanding  all  this,  men  are 
constantly  deciding  and  acting,  in  matters  which  concern  both 
property  and  person,  upon  the  belief  that  they  will  not  be  misun- 
derstood when  they  use  adjectives  like  these  under  consideration. 
The  business  of  the  world  will  not,  cannot  wait  until  every  word 
shall  become  mathematically  precise. 

The  office  of  selectmen  is  continuous  by  law.  The  persons  from 
time  to  time  constituting  the  board  of  selectmen  of  the  town  of 
Bridgeport  are  joint  trustees  in  perpetual  succession,  clothed  with 
power  and  placed  under  obligation  to  select  beneficiaries  from  the 
classes  specified  by  the  testator  and  apply  either  the  interest  or  the 
principal  of  the  fund  to  the  relief  of  their  necessities  at  discretion. 

The  beneficiaries  must  be  **poor.'*    This  word  as  used  by  the 
Vol.  LV  -  20        •  ^ 
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testator  inoludes  those  who  have  exhausted  all  means  of  sappoit 
and  are  in  a  condition  to  require  public  aid  for  the  supply  of  their 
necessities;  certainly  it  includes  those  who  as  paupers  are  receiving 
such  aid,  and  therefore  beyond  all  question  within  the  statute. 

They  must  be  *^  worthy  and  deserring/'  In  Whiie  y.  Fisk,  22 
Conn.  31,  the  descriptiye  adjectiye  was  ''  pious; "  in  IVeafs  Ap- 
peal  from  Probate,  30  Conn.  113,  this  court  said  of  the  will  under 
consideration  in  White  t.  Fisk,  that  the  testator  ^*  had  proyided  in 
his  will  no  way  of  selecting  the  beneficiaries  from  a  class,  and  the 
court  held  that  they  could  not,  eyen  as  a  court  of  equity,  do  it  for 
him.  Had  that  power  been  given  to  his  executors  or  trustees  the 
clause  in  the  will  would  have  been  sustained. '^  To  determine  that 
one  is  **  worthy  and  deserving/'  is  no  more  difScult  than  to  deter- 
mine that  he  is  "  pious." 

They  must  be  "  white."  In  TVeaf's  Appeal  from  Probate  just 
referred  to,  they  were  ''  Indians  and  Africans,"  and  the  bequest 
was  sustained.  It  is  as  difficult  to  declare  of  a  person  that  he  has 
color  as  that  he  has  none.  For  many  years  by  the  Constitution  of 
this  State  only  white  men  were  permitted  to  vote;  if  the  word  has 
in  the  general  mind  a  meaning  so  sharply  defined  that  it  can  be 
put  to  a  use  so  practical  and  so  important,  we  think  it  may  well 
support  a  charitable  bequest. 

They  must  be  ''  American."  In  the  general  mind  this  adjective 
now  describes  the  descendants  of  Europeans  bom  in  America,  and 
is  applied  especially  to  the  inhabitants  of  the  United  States,  per- 
sons quite  as  easily  distinguished  as  Indians  and  Africans. 

They  must  be  ^'Ptotestant."  This  adjective  was  defined  and 
declared  capable  of  sustaining  a  charitable  bequest  by  this  court  in 
Tappan*8  Appeal  from  Probate,  52  Conn.  412. 

They  must  be  ''  Democratic"  It  is  a  matter  of  common  knowl- 
edge that  there  is  a  political  party  known  as  the  Democratic  party, 
to  which  a  large  portion  of  the  voters  in  every  one  of  the  United 
States  adhere;  which  they  support  by  speech  and  act  —  by  advo- 
cating its  principles  and  voting  for  its  candidates  for  office;  and 
th^it  the  determination  of  the  question  as  to  what  persons  and 
principles  shall  be  in  the  ascendant  in  government  for  the  time 
being  depends  upon  the  belief  of  the  voter  that  the  speech  and  the 
act  of  the  candidate  are  true  indexes  of  his  opinion.  The  trusteev 
are  to  inquire  and  decide  concerning  a  given  man  whether  they  be- 
lieve that  he  adhered  to  and  supported  the  principles  of  the  Demxh 
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emtio  party;  and  they  may  well  rest  apon  reasons  whieh  are  snffi- 
<uent  to  control  the  general  mind  of  yoters  in  a  matter  of  the 
highest  importance. 

They  may  be  ''  orphans.''  This  word  describes  a  child  who  has 
lost  one  or  both  of  its  parent&  He  may  be  extremely  yoang  and 
so  of  oonrse  withoat  character,  religious  belief,  or  political  princi- 
ples, and  as  by  law  neither  women  nor  children  Tote,  so  in  the 
common  speech  neither  are  said  to  have  Democratic  or  other  politi- 
cal principles.  Therefore  it  must  be  determined  to  hare  been  the 
intent  of  the  testator,  as  to  an  orphan  not  of  sufficient  age  to  haye 
acquired  a  character,  that  he  should  have  been  bom  of  white, 
American  and  Protestant  parents,  of  a  Democratic  father,  and  be 
destitute;  and  as  to  a  widow,  that  she  should  be  worthy,  deserring, 
poor,  white,  American,  Protestant,  and  have  had  a  Democratic 
husband. 

The  Superior  Court  is  adyised  that  the  bequest  for  **  the  special 
benefit  of  the  worthy,  descrying,  poor,  white,  American,  Protes- 
tant»  Democratic  widows  and  orphans  residing  in  the  town  of 
Bridgeport,  Oonneoticut,"  is  yalid;  and  that  the  legacies  by  the 
oodicQ  to  the  Bridgeport  Protestant  Orphan  Asylum  and  to  the 
Bridgeport  Hospital  are  payable  at  the  expiration  of  one  year  from 
the  death  of  the  testator. 

In  this  opinion  the  other  judges  concurred. 


Btatb  y.  BxAUDxr. 
^  001111.6S8.) 

On  tikil  for  iSMHilt  with  intent  to  mnider,  where  the  defense  is  thai  a  tUvA 
penon  was  the  aesiillmnt,  eridenoe  of  that  person's  threats  against  the  as- 
adled  peraon  is  inadmissible. 

CONVIOTION  of  assault  with  intent  to  murd«i;    Th#  cpinioa 
states  the  case. 

jr.  Zaeker  and  A  W.  F.  Andrews,  for  appeDauL' 
T.  B.  DooUtfb,  State's  attorney,  for  State. 
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LooMis,  J.  The  prisoner  was  tried  upon  an  information  for  an 
assault  nponone  Dr.  Walter  Zink  with  intent  to  murder,  fie  was 
at  the  time  in  Dr.  Zink's  employ  and  an  inmate  of  the  family,  the 
other  members  being  the  wife  of  Zink,  who  was  very  deaf,  a  daughter 
aged  fifteen,  and  a  little  son  much  younger.  The  State  claimed  to 
haye  proved  that  the  prisoner  was  present  in  the  room  with  Dr. 
Zink  a  short  time  before  the  commission  of  the  offense  and  was 
found  in  the  house  shortly  after.  The  assault  took  place  m  the 
dining  room  of  the  house  a  few  minutes  after  eleven  o'clock  in  the 
evening.  Dr.  Zink  at  the  time  had  upon  his  person  two  rolls  of 
bills,  one  of  t56  and  the  other  of  $200.  During  the  day-time  pre- 
ceding the  assault  he  had  received  $16  or  $18  from  one  Bobert 
Dougherty,  who  then  had  opportunity  to  see  one  of  the  rolls  of 
bills. 

On  the  south  side  of  Zink's  house,  loading  from  the  street  to  the 
bam,  is  a  driveway,  and  on  the  easterly  side  is  a  fence  and  gate 
leading  from  the  driveway  to  an  orchard  on  the  south.  That  part 
of  the  driveway  opposite  the  gate  consists  of  soft  and  sandy  soiL 
Very  soon  after  the  assault,  and  before  any  other  persons  arrived 
the  prisoner  and  Mrs.  Zink  passed  out  of  the  house  and  with  bare 
feet  went  over  the  driveway  and  through  the  gate  into  the  orchard, 
the  prisoner  going  a  few  feet  ahead.  At  a  place  about  fifteen  feet 
beyond  the  gate  Mrs.  Zink  discovered  on  the  ground  a  roll  of  bills, 
consisting  of  $200.  She  also  picked  up  a  watch  beside  the  drive- 
way, and  some  bills  in  the  dining  room,  and  the  prisoner  also  picked 
up  some  silver  money  there.  They  both  returned  into  the  house 
and  made  no  further  search.  Early  the  next  morning  the  impres- 
sion of  bare  feet  of  human  beings  was  noticed  in  the  sand  of  the 
driveway  leading  to  and  from  the  gate  into  the  orchard.  They 
were  examined  by  the  coroner  of  the  county  and  by  others,  and  at 
the  coroner's  suggestion  Dougherty  and  the  prisoner  made  impres- 
sions on  the  sand  with  their  bare  feet,  which  were  measured  and 
compared  with  those  on  the  driveway.  The  latter  indicated  that 
the  second  toe  was  somewhat  longer  than  the  first.  The  experi- 
mental impressions  made  by  Dougherty  were  nearly  the  same  as 
those  found  on  the  driveway,  while  those  made  by  the  prisoner 
were  a  quarter  of  an  inch  less  in  length  and  a  little  less  in  width, 
but  no  other  difference  was  mentioned.  At  about  ten  o'clock  on 
the  evening  of  the  assault  Dougherty  was  in  the  Linsley  House, 
situated  from  twelve  to  fifteen  hundred  feet  distant,  and  remained 
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there  nntil  half-past  ten,  when  he  left  and  was  last  seen  near  there 
on  the  railroad  track  Teiy  drank,  staggering,  and  on  the  road  to 
his  house.  In  addition  to  the  other  circnmstanoes  the  State  relied 
upon  the  confession  of  his- guilt  bj  the  accnsed,  as  shown  by  the 
testimony  of  two  witnesses. 

Upon  the  trial  a  witness  was  asked  '^  whether  Dougherty  upon 
that  night  in  that  ssloon,  between  the  hours  of  half -past  nine  and 
half-post  ten,  made  any  threats  against  Dr.  Zink?''  and  another 
witness  was  asked  ''  whether  on  the  day  before  the  assault,  Dough- 
erty in  his  hearing  made  any  threats  against  Dr.  Zink?''  Both 
questions  were  excluded  by  the  court  and  exception  taken  by  the 
defendant's  counsel;  and  this  ruling  presents  the  only  question  for 
review. 

At  the  outset  it  should  be  noticed  that  the  o£Fer  was  simply  to 
prove  the  threats  of  Dougherty  against  Dr.  ZinL  Any  threats  of 
any  kind  would  have  filled  the  offer.  What  act  Dougherty  threatened 
to  do,  or  when  or  how  he  was  to  do  it,  was  not  indicated;  nor  was 
the  offered  evidence  accompanied  with  any  claim,  or  even  a  hint» 
that  it  could  or  would  be  supplemented  by  further  testimony.  In- 
deed, it  nowhere  appears  in  the  record  that  it  was  even  claimed  in 
behalf  of  the  prisoner  that  Dougherty  committed  the  offense  or 
that  any  evidence  admitted  or  to  be  offered  would  show  it.  The 
threats,  whatever  they  were,  so  far  as  appears,  were  entirely  isolated 
from  the  transaction  in  question.,  and  tended  in  no  way  to  elucidate 
or  give  character  to  any  material  act  or  fact  in  the  case.  They 
could  not'therefore  have  been  received  as  part  of  the  res  gestm. 
As  to  the  threats  in  the  saloon,  the  only  thing  it  would  seem  which 
they  characterized  was  the  drunken  condition  of  the  one  who  ut- 
tered them. 

We  will  first  consider  whether  the  exclusion  of  this  evidence  in- 
juriously affected  the  accused.  If  it  could  not  properly  have  changed 
the  result,  then  he  was  not  aggrieved  by  the  ruling.  In  this  part 
of  the  discussion  we  assume,  as  the  record  justifies  us  in  assuming, 
tha;t  no  further  evidence  affecting  Dougherty  was  to  be  offered.  If 
then  we  supply  the  additional  fact  of  threats  made,  and  assume, 
for  the  benefit  of  the  accused,  beyond  what  the  record  states,  that 
they  were  threats  of  personal  violence,  could  they  by  any  possibility 
have  shown  Dougherty  guilty  of  the  attempted  murder,  so  as  to 
relieve  the  accused?  Would  the  offered  evidence  have  rcndercJ  any 
of  the  circumstances  relied  upon  by  the  State  inconsistent  with  the 
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guilt  of  the  aoenaed  or  oonsistent  with  his  innooeooeP  Would  it 
hare  aooonnted  for  the  money  found  in  the  reiy  path  the  aocnaed 
took  that  nighty  soon  after  the  offense  was  oommitted,  and  imme- 
diately after  it  was  disooyered,  as  the  State  daimed,  that  Dr.  Zink 
had  reooTered  his  eonsdonsness?  Ooald  it  possibly  hare  tended 
to  show  that  the  aocnsed  had  no  partiealar  motire  hastily  to  rid 
himself  of  the  fruits  of  the  orime  which  Dougherty  might  not 
also  haye  had?  It  does  not  seem  to  us  possible  that  the  pro- 
posed evidence  could  hare  impaired  in  the  least  the  circumstantial 
-eyidence  against  the  accused;  and  surely  no  one  would  claim  that 
it  could  affect  the  eyidence  deriyed  from  the  confession  of  the  pris- 
oner. In  regard  to  the  eyidence  furnished  by  the  coroner's  experi- 
ment with  the  tracks,  it  may  not  be  amiss  to  remark  that  its  only 
jxwsible  bearing  would  be  to  furnish  presumptive  evidence  that 
Dougherty  and  not  the  accused  went  there  that  night  soon  after 
the  offense  was  committed,  but  there  seems  to  haye  been  direct  evi- 
dence to  show  that  the  accused  went  over  the  drive-way  in  his  bare 
feet,  as  did  Mrs.  Zink  also,  and  it  is  prefcty  certain  that  they  made 
impressions  on  the  soft  and  yielding  sand  opposite  the  gate,  and  the 
difference  in  sise  which  the  measurements  indicated  could  be  read- 
ily explained  by  the  fact  that  in  one  case  the  impressions  were  made 
while  standing  still  and  in  the  other  when  moving  rapidly  forward. 
But  the  counsel  for  the  accused  in  substance  claimed  before  this 
court  that  the  State  relied  upon  opportunity  to  commit  the  crime 
in  the  absence  of  any  motive  attributed  to  the  accused,  and 
that  the  excluded  evidence  would  have  shown  both  motive  and 
opportunity  in  another,  and  therefore  if  received  would  have  weak- 
ened the  case  for  the  State.  Waiving  any  criticism  on  this  imper- 
fect statement  of  the  claims  of  the  State,  we  suggest  that  that  the 
threats  had  no  bearing  at  all  upon  the  question  of  opportunity. 
The  opportunity  of  the  accused,  though  obviously  better  than  that 
of  any  one  else  save  Mrs.  Zink,  was  far  from  being  exclusive.  It 
was  quite  possible  for  Dougherty  or  others  to  be  there.  Now  as  to 
the  motive  relied  upon  by  the  State,  it  was  not  hatred  or  revenge, 
but  love  of  money.  We  should  not  expect  a  person  impelled  by 
such  a  motive  to  utter  threats  at  all;  he  would  go  stealthily  to  as- 
sail his  victim.  In  this  point  of  view  the  threats  uttered  by  Dough- 
erty, if  they  might  otherwise  have  indicated  ill  will  on  his  part, 
could  not  have  affected  the  motive  that  moved  the  accused  or  have 
weakened  the  evidence  relied  upon  to  connect  him  with  the  crime. 
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Bat  we  will  forbear  farther  diflcoarion  of  this  aspect  of  the  case 
as  it  is  not  necessary  to  place  onr  refusal  to  grant  a  new  trial  on 
this  groand,  and  proceed  to  consider  the  precise  question  raised 
bj  the  appeal,  namely,  were  the  threats  of  Dougherty  admissible 
at  all  under  the  circumstances  stated — and  if  so,  upon  what  prin- 
oijde?  The  only  plausible  ground  for  the  admission  is,  that  as  the 
aconsed  might  exculpate  himself  by  showing  that  another  was  the 
guilty  party,  so  any  item  of  eyidence  which  would  have  been  ad- 
ndssible  had  such  other  person  been  on  trial,  should  be  received  in 
his  favor.  We  concede  the  premises,  but  not  the  conclusion;  for 
under  the  rules  of  evidence  it  makes  a  vast  difference  whether  dec- 
hrations  offered  in  evidence  come  from  the  party  on  trial  or  not. 
In  the  one  case  they  are  universally  admitted,  unless  irrelevant  or 
self-serving.  In  the  other  they  are  by  general  rule  excluded,  sub- 
ject to  a  few  well  marked  exceptions.  In  2  Best  on  Evidence, 
§  506,  under  the  head  of  **  R$$  inkr  alios  acUif**  it  is  said:  '^  No  per- 
son is  to  be  affected  by  the  words  or  acts  of  others,  unless  heiscon^ 
nected  with  them  either  personaUy  or  by  those  whom  he  represents 
or  by  whom  he  is  represented."  Were  this  a  civil  suit  in  &vor  of 
Dr.  Zink  against  the  same  defendant  for  the  same  assault,  would  it 
occur  to  any  one  to  offer  the  declarations  of  Dougherty  that  he  in- 
tended to  do  the  act,  or  even  that  he  had  done  itP  Is  it  any  the 
less  a  matter  itUer  alios  when  the  State  is  a  party  ?  In  either  case  it 
would  be  a  legitimate  defense  that  another  person  had  committed 
the  deed,  but  in  neither  would  his  threats  alone  be  admissible. 

Now  to  illustrate  some  of  the  reasons  for  such  distinction  we  will 
add,  that  where  the  threats  of  the  one  on  trial  are  adduced  against 
him  he  is  always  present  in  court  to  deny  or  qufdify  them,  to  show 
that  the  witness  misunderstood,  misremembered  or  was  false,  or  to 
explain  how  the  threats  were  uttered  in  a  transient  fit  of  anger  or 
from  mere  bravado  or  for  intimidation;  but  where  the  threat  of  a 
third  person  is  introduced  he  may  be  far  away,  and  no  one  can  ex- 
plain its  real  meaning;  and  beside,  the  veiy  introduction  of  such 
a  collateral  issue  serves  greatly  to  confuse  and  mislead  the  triers, 
and  jnstice  may  thereby  be  defeated.  And  if  the  jury  were  to  pass 
on  the  collaterial  issue,  it  would  have  no  other  effect  than  to  acquit 
the  one  on  trial;  the  third  person  could  bo  in  no  wise  legally  af- 
fected. If  he  ^ould  afterward  be  indicted,  and  put  on  trial  for 
the  same  offense,  he  would  still  be  at  full  liberty  to  show  his  inno- 
cence, notwithstanding  the  fact  that  the  former  finding  of  his  guilt 
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eanaed  another's  acquittal  And  so  if  he  had  preyiously  been  tried 
and  acquitted,  the  fact  could  in  no  wise  affect  the  admissibility  of 
his  declarations  when  afterward  another  person  is  on  trial  for  the 
same  offense^  for  the  latter  would  be  no  party  to  the  verdict.  It  is. 
therefore  going  far  enough  in  favor  of  the  accused  to  allow  him  to 
exculpate  himself  by  showing  the  fact  of  another's  guilt  by 
some  appropriate  evidence  directly  connecting  that  person  with  the 
corpus  delicti.  The  animus  of  a  third  person  is  nodefense,  and  by 
itself  it  cannot  prove  the  ultimate  fact  which  is  a  defense.  Even 
as  to  the  threats  of  the  person  on  trial,  Wharton,  in  his  Oriminal 
Evidence  (8th  ed.),  g  756,  says  they  ''are admissible  in  evidence,  not 
because  they  give  rise  to  a  presumption  of  law  as  to  guilt,  which 
they  do  not  but  because  from  them  in  connection  with  other  circum- 
stances, and  on  proof  of  the  corpus  delicti,  guilt  may  be  logically 
inferred."  Then  follows  a  list  of  infirmative  suppositions,  designed 
to  show  that  because  one  threatens  to  commit  a  crime  it  does  not 
follow  that  such  intention  really  existed  in  his  mind,  much  lesa 
does  it  show  the  actual  commission  of  the  crime.  Nearly  all  trea> 
tises  on  evidence  contain  similar  cautions.  In  8  Bentham's  Judi-. 
cial  Evidence,  75,  it  is  said  that  ''  declarations  of  an  intention  to 
commit  a  crime  are  no  less  susceptible  of  being  false  than  declara- 
tions of  the  opposite  cast,  namely,  declarations  of  an  intention  to 
abstain  from  the  commission  of  that  or  a  similar  crime."    ^ 

We  insist  therefore  that  it  is  reasonable  to  exclude  the  mere  dis- 
connected threats  and  declarations  of  third  persons.  If  they  are 
parts  of  the  resgesim^  or  form  links  in  a  chain  of  evidence  connect- 
ing with  the  crime  itself^  they  may  doubtless  be  received.  If  the 
threats  were  to  commit  a  crime  in  a  particular  mode,  and  it  was  in 
fact  so  committed,  perhaps  they  would  then  be  admissible.  But  in 
the  case  under  consideration  there  is  nothing  at  all  to  show  that 
the  thing  threatened  had  any  sort  of  resemblance  to  the  thing  done 
either  in  kind  or  mode. 

But  if  we  suspend  our  discussion  of  the  principles  which  ought 
to  be  applied  to  the  question  and  pass  to  the  consideration  of  the 
decided  cases  as  found  in  other  jurisdictions,  we  shall  find  the  rul- 
ing of  the  court  vindicated,  not  simply  by  the  preponderance  of 
judicial  authority,  but  by  absolute  unanimity,  save  in  one  case,  in 
Louisiana,  which  for  reasons  to  be  suggested  hereafter  can  have 
little  weight  in  the  opposing  scale. 

We  will  first  cite  cases  precisely  analogous  to  the  case  nt  bar  in 
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that  threatB  of  third  persons  prior  to  the  commission  of  the  crime 
were  offered  in  evidence  by  the  accused  and  excluded;  but  the 
threats,  instead  of  being  yague  and  indefinite,  as  in  the  case  at  bar, 
were  generally  Tery  specific  and  significant. 

The  case  of  Siate  t.  DaviSy  77  N.  0.  483,  was  an  indictment  for 
murder.  On  the  trial  the  prisoner  proposed  to  prove  by  one  Peck 
'*  that  George  Nicks  had  malice  toward  the  deceased  and  had  a 
motiTe  to  take  his  life,  and  opportunity  to  do  so,  and  had 
threatened  to  do  so  before  the  court."  He  further  offered  to  jjrovc 
by  one  Rice  "  that  one  Peck  took  a  gun  and  went  in  the  direction 
of  the  house  of  the  deceased  some  time  before  the  deceased  was 
killed/'  The  court  says:  ''Both  exceptions  are  untenable  and 
have  been  repeatedly  so  held  by  this  court;  the  first,  because  they 
are  declarations  of  a  third  party  and  are  res  inter  aliotr  acta  and 
have  no  legal  tendency  to  establish  the  innocence  of  the  prisoner, 
and  the  second  for  the  same  and  the  additional  reason  that  the 
time  is  too  vaguely  and  indefinitely  set  forth.  *  *  *  Such  evi- 
dence is  inadmissible  because  it  does  not  tend  to  establish  the  car- 
pt(8  delicti.  Unquestionably  it  would  have  been  competent  to 
prove  that  a  third  party  killed  the  deceased,  and  not  the  prisoner. 
But  this  could  only  have  been  done  by  proof  connecting  Peck  with 
the  fact,  that  is  with  the  perpetration  of  some  deed  entering  into 
the  crime  itseU.  Direct  evidence  connecting  Peck  with  the  corpus 
delicli  would  ha,YQ  been  admissible.  After  proof '  of  the  res  gestcB 
constituting  Peck's  alleged  guilt  had  been  given,  it  might  be  that 
the  evidence  which  was  offered  and  excluded  in  this  case  would 
have  been  competent  in  confirmation  of  the  direct  testimony  con* 
aecting  him  with  the  faot  of  killing.  No  such  direct  testimony 
was  offered  here.  It  is  unnecessary  to  elaborate,  as  the  questions 
of  evidence  here  made  have  been  fully  discussed  and  decided  by 
this  court  in  many  cases.  It  is  only  necessary  to  refer  to  the  prin- 
cipal ones.  State  v.  Bishop,  73  N.  0.  44;  State  v.  May,  4  Dev.  328; 
State  V.  Duncan,  6  Ired.  236;  State  v.  WlUte,  68  N.  0. 158.'' 

These  cases  are  all  pertinent  and  supported  by  similiar  and  some 
additional  reasons.  We  will  not  take  the  time  and  space  necessary 
for  a  particular  statement  of  the  evidence  offered  and  the  reason- 
ing of  the  court  sustaining  its  exclusion.  To  the  above  list  we  will 
add  the  case  of  State  v.  Baynes,  71  N.  0.  79. 

In  Orookham  v.  State,  5  W.  Ya.  510,  it  was  held  that  it  was  no 
error  to  exclude  testimony  offered  by  the  prisoner  to  the  effect  that 
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another  and  a  different  person  from  himself  had  made  threats  to 
kill  the  deceased,  just  before  the  commission  of  the  offense  with 
which  he  was  charged,  and  that  immediately  after  the  offense 
sach  other  person  left  the  country  and  has  not  since  been  heard 
from. 

In  Baothe  y.  /Xaie,  4  Tex.  Ot.  App.  202,  and  in  Walker  y.  Siate^ 
6  Tex.  Ct.  App.  576,  both  being  indictments  for  murder,  it  was 
held  not  competent  for  the  accused  to  proye  that  a  yery  short  time 
before  the  homicide  a  person  other  than  the  accused  made  threats 
to  take  the  life  of  the  deceased.  In  the  last  case  the  court  sup- 
ported the  ruling  by  saying:  **  The  issue  of  the  trial  was  the  guUt 
or  innocence  of  the  defendant  on  trial.  Eyidence  is  admissible  if 
it  tends  to  proye  the  issue,  or  constitutes  a  link  in  the  chain  of 
proof;  an&  this  seems  to  be  the  limit,  and  excludes  all  eyidence  of 
collateral  facts,  or  those  which  are  incapable  of  affording  any 
reasonable  presumption  or  inference  as  to  the  principal  fact  or 
matter  in  dispute;  and  for  the  good  reason  stated  for  the  rule  by 
Mr.  Oreenleaf,  that  such  eyidence  tends  to  draw  away  the  minds 
of  the  jury  from  the  point  in  issue  and  to  excite  prejudice  and  mis- 
lead them.    1  OreenL  Ey.,  g§  51,  52." 

We  may  add  that  the  doctrine  of  these  cases  has  receiyed  the 
recent  approyal  of  jurists  and  text-writers  of  high  authority. 
Wharton,  in  his  treatise  on  Criminal  Eyidence,  §  225,  says  that 
''eyidence  of  threats  by  other  persons  is  inadmissible."  The  same 
doctrine  is  found  in  Wharton  on  Homicide,  §  693.  In  2  Bishop 
on  Criminal  Procedure,  §  623,  it  is  said:  ''The  declarations  of  the 
deceased,  as  of  any  third  person,  when  not  of  the  res  geetm,  or  dy- 
ing declarations,  or  communicated  to  the  defendant  so  as  possibly 
to  influence  his  conduct,  are  excluded  by  rules  which  haye  been 
supposed  to  promote  justice  on  the  whole;  at  all  eyents,  which  haye 
become  parts  of  the  common  law,  not  within  the  discretion  of  the 
courts  to  set  aside.  Hence  they  are  not  admissible."  And  again, 
in  the  first  yolume  of  the  same  treatise,  section  1248,  it  is  said:  "  In 
general  what  one  says,  as  for  example,  that  he  committed  the  crime 
in  question,  will  not  be  admitted  for  or  against  another." 

In  further  support  of  the  ruling  complained  of  we  adduce  a  few 
of  the  numerous  decisions  holding  that  admissions  of  third  persons, 
that  they  and  not  the  accused  are  guilty  of  the  crime  charged,  are 
to  be  excluded. 

In  the  early  case  of  Cwnmonwedlth  y.  Chabboekf  1  Mass.  143,  the 
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prisoner  was  tried  on  an  indictment  for  breaking  into  a  honse,  and 
also  for  stealing  goods  therein.  The  defendant  offered  to  prove  bj 
a  witness  present  that  another  person  had  owned  to  the  witness 
that  he  had  stolen  some  of  the  articles  mentioned  in  the  indict- 
ment. The  oonrt  held  that  the  eyidence  could  not  be  admitted, 
saying:  '*  It  was  no  more  than  hearsay.  If  a  person  other  than 
the  defendant  had  stolen  the  goods  it  was  nndoabtedly  competent 
to  the  defendant  to  proye  the  fact  in  exculpation  of  himself,  bat 
not  by  the  mode  of  proof  now  offered.'' 

In  Smith  y.  8Ude^  9  Ala.  990,  the  prisoner  (a  slaye)  was  indicted 
for  the  murder  of  one  Edmnnd  (also  a  slave).  All  the  evidence 
was  circumstantial.  Sam,  another  slave,  had  been  tried  and 
acquitted  for  the  same  murder  previously.  On  the  trial  it  seems 
there  was  a  strong  array  of  circumstantial  evidence  against  him, 
but  Sam  stated  that  a  few  days  after  the  murder  Smith  told  him 
that  he  killed  Edmund.  The  particulars  of  the  statement  we  omit 
But  on  the  trial  of  Smith  evidence  was  offered  in  his  behalf  that 
8am  during  his  own  trial  had  become  alarmed  and  had  told  the 
witness  that  he  had  wrongfully  accused  Smith  of  the  murder  of 
Edmund  and  he  did  not'wish  to  die  with  a  lie  in  his  mouth.  The 
counsel  for  the  accused  [claimed  that  it  was  competent  for  the 
prisoner  under  the  circumstances  to  show  that  another  committed 
the  murder,  and  that  in  this  view  the  declarations  of  Sam  should 
have  been  received,  as  they  tended  to  inculpate  him  as  well  as  to 
show  that  the  prisoner  was  not  the  offender.  Obxond,  J.,  in  de- 
livering the  opinion  of  the  court,  said:  ''Oonceding  the  true 
meaning  of  these  declarations  of  Sam  in  jail  to  be  an  admission  of 
his  own  guilt  and  that  he  had  killed  Edmund  himself,  it  does  not 
vary  the  case  in  the  slightest  degree.  *  *  *  The  declaration  of 
Sam  was  not  an  act  within  the  meaning  of  the  doctrine  I  have  been 
discussing.  *  *  *  To  give  effect  to  the  mere  declarations  of 
third  persons  would  be  a  most  alarming  innovation  upon  the  crimi- 
nal law.  Such  a  declaration  would  not  be  obligatory  on  the  person 
making  it  He  might  afterward  demonstrate  its  falsity  when 
attempted  to  be  used  against  him.  Such  testimony  may  be  a  mere 
contrivance  to  procure  the  acquittal  of  the  accused." 

In  W$$t  v«  State^  76  Ala.  98,  the  question  was  again  before  the 
highest  court  of  the  same  State,  and  it  was  held  **  that  the  admis- 
sion of  a  third  person  that  he  committed  the  offense  with  which 
the  aconaed  was  charged,  not  made  under  oath,  though  on  his 
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death-bed,  is  mere  hearaay,  and  ia  not  admissible  as  eyidence  for 
the  accused." 

In  Sliarp  v.  State,  6  Tex.  CL  App.  650,  it  was  held  no  error  to 
refuse  to  allow  a  witness  for  the  defense  to  testify  that  certain 
other  men  confessed  that  they  committed  the  crime.  A  similar 
ruling  was  also  sustained  in  Rhea  y.  Statey  10  Yerg.  258. 

Greenfield  ▼.  People^  85  N.  Y.  75;  8.  c,  39  Am.  Bep.  636,  was 
an  indictment  for  murder.  Upon  the  trial  the  accused  offered  the 
letter  of  one  Boyal  Kellogg  to  his  brother,  in  which  after  alluding 
to  the  murder,  he  said  among  other  things,  **  If  they  want  me  they 
can  come  and  get  me,"  and  in  connection  with  the  abore  and  with 
certain  anonymous  letters  containing  confessions,  they  offered  the 
declarations  of  Kellogg  and  his  brother  and  another  person,  made 
within  an  hour  after  the  murder  and  at  a  place  three-fourths  of  a 
mile  distant.  The  witness  being  awakened  by  the  barking  of  a  dog 
at  about  four  o'clock  in  the  morning,  on  looking  out  the  window 
recognized  the  two  Kelloggs  and  one  Taplin,  and  they  had  a  gun 
and  a  bag,  etc.  The  witness,  after  giving  in  detail  their  snspir 
cious  actions  at  this  place,  was  offered  to  prove  that  Taplin  said  to 
the  Kelloggs  on  that  occasion  before  theylef  t — '^  You  were  damned 
fools  to  do  it,"  and  that  one  of  the  Kelloggs  replied  —  **  If  we  had 
not  done  it  we  should  all  have  been  hung."  Milleb,  J.,  in  deliv- 
ering the  opinion  of  the  court  said :  '^  Even  if  this  letter  could  be 
regarded  as  a  confession  of  Kellogg  that  he  committed  the  murder, 
it  was  only  the  declaration  of  a  third  party,  merely  hearsay  testi- 
mony, and  upon  no  rule  of  evidence  admissible.  If  such  declara- 
tions were  competent  upon  any  trial  for  homicide  they  would  tend 
to  confuse  the  jury  and  to  divert  their  attention  from  the  real 
issue.  The  letter  did  not  tend  to  establish  that  Kellogg  committed 
the  offense,  was  not  a  part  of  the  res  gestm,  and  in  no  sense  re- 
lieved the  prisoner  from  the  charge  for  which  he  was  upon  trial, 
or  raised  any  presumption  that  Kellogg  was  the  guilty  party.  Con- 
fessions of  this  character  are  sometimes  made  to  screen  offenders, 
and  no  rule  is  better  established  than  that  extra-judicial  statements 
of  third  persons  are  inadmissible.  Whart,  Ev.,  g  644;  Whart 
Crim.  Law,  §§  662,  684:  2  Best  Ev.,  §§  569,  560,  663,  565,  578. 
*  *  *  While  evidence  tending  to  show  that  another  party  might 
have  committed  the  crime  would  be  admissible,  before  such  testi- 
mony could  be  received,  there  must  be  such  proof  of  connection 
with  it,  such  a  train  of  facts  and  circumstances,  as  tend  clearly  to 
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point  out  some  one  besides  the  prisoner  as  the  gailty  paiiy.  Be- 
mote  acts  disconnected  and  outside  the  crime  itself  cannot  be  sepa- 
rately proved  for  such  a  parpose.  In  oonsidering  the  question  we 
have  carefully  examined  the  numerous  authorities  cited  to  sustain  the 
position  that  the  evidence  was  competent,  and  none  of  them  hold 
that  under  such  circumstances  it  could  lawfully  be  received,  and  it 
was  neither  admissible  alone  nor  in  connection  with  the  letters  re- 
ferred to. 

In  Whart  Grim,  £v.,  §  226,  it  is  said:  ^  Extra-judicial  state- 
ments of  third  persons  cannot  be  proved  by  hearsay,  unless  such 
statements  were  part  of  the  rss  gwtm,  or  made  by  deceased  persons 
in  the  course  of  business,  or  as  admissions  against  their  own  inter- 
ests, or  are  material  for  the  purpose  of  determining  the  state  of 
mind  of  a  party  who  cannot  be  examined  in  court  *  *  • 
Hence  on  an  indictment  for  murder  the  admissions  of  other  per- 
sons, that  they  killed  the  deceased  or  committed  the  crime  in  con- 
troversy, are  not  evidence;  and  evidence  of  threats  by  other  persons 
are  inadmissible.  *  *  *  On  an  indictment  for  larceny  also, 
declarations  of  third  parties  that  they  committed  the  theft  are  in- 
admissible.'' 

In  all  the  numerous  cases  we  have  examined  where  threats  of 
third  persons  were  excluded,  there  was  no  dissenting  opinion  in 
any  instance,  and  after  most  diligent  search  we  have  been  able  to 
find  but  one  case  which  furnishes  any  support  to  the  claim  of  the 
accused.  We  refer  to  that  of  State  v.  Johnsofi,  30  La.  Ann.  921, 
where  the  State,  in  a  prosecution  for  murder  based  entirely  on  cir- 
cumstantial evidence,  found  it  necessary  to  trace  to  the  accused  a 
motive  for  the  homicide  in  a  previous  quarrel  with  the  deceased, 
when  the  accused  while  in  liquor  uttered  threats  against  the  de- 
ceased, and  upon  cross-examination  the  witness  for  the  State,  who 
had  in  chief  testified  to  the  quarrelsome  character  of  the  deceased 
and  to  the  threats  of  the  accused,  was  asked  ^*  what  other  quarrels 
the  deceased  had  besides  that  with  the  accused,  a  few  days  prior  to 
the  murder; "  and  the  trial  court  excluded  it.  The  court  of  review 
cites  no  authorities  and  enters  into  no  discussion  of  the  question 
upon  principle,  but  simply  says  in  effect  that  although  it  was  of 
doubtful  admissibility,  yet  on  the  whole  they  will  give  the  accused 
the  benefit  of  a  new  triaL 

But  even  this  case  can  be  widely  distinguished  from  the  one  on 
triaL    The  State  had  put  in  issue  the  quarrelsome  character  of  the 
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deceased^  and  to  that  extent  the  croflfl-examination  was  pertinent, 
ai^d  further,  the  case  seemed  to  be  controlled  by  the  question 
whether  the  motire  arising  out  of  a  recent  quarrel  pointed  exclu- 
sively to  the  accused;   the  fact  drawn  out  on  cross-examination, 
might  show  that  it  did  not,  and  therefore  there  was  some  force  in 
the  claim  that  it  was  adn^issible  in  order  to  weaken  that  eyidence. 
by  showing  that  others  were  also  included  and  shared  the  same  • 
motiye.    But  in  the  case  at  bar  we  have  already  called  attention  to. 
the  fact  that  the  motire  which  moved  Beaudet  was  entirely  differ- 
ent from  that  attributed  to  Dougherty,  and  hence  the  evidence  aS; 
to  the  latter  in  no  way  impaired  that  applicable  to  the  former. 

In  regard  to  the  admissibility  of  the  confessions  of  guilt  by  third; 
parties  in  criminal  trials,  there  is  absolute  unanimity  in  the  decis*  . 
ions  so  far  as  we  have  been  able  to  ascertain*    In  Smith  v.  J^ate, 
suprOf  GoLDTHWAiTE,  J.,  disscuts  from  the  majority  opinion,  but 
in.sa  doing  he  expressly  concedes  fHhat  the  confession  of  a  third  > 
person  of  his  guflt  is  not  evidence  in  favor  of  another,  when  stand-  • 
ing  alone  unaided  by  other  facts  and  circumstances; ''  yet  he  ^ 
contends  that  ''it  is  so  whenever  the  party  confessing  is  connected  ^ 
with  the  crime  by  strong  presumptive  circumstances."    We  find  ■ 
abo  a  qualification  of  the  doctrine  in  the  dictum  of  a  distinguished 
reporter.    It  is  found  in  a  note  to  the  case  of  Speare  v.  Cbofe,  S 
MoCord  (8.  C),  side  page  232,  where  the  reporter  gives  a  summary 
of  the  exceptions  to  the  rule  excluding  hearsay  evidence,  and  in 
paragraph  twelve  says:    ''So  confessions  in  extremis  that  the  per- 
son himself  had  committed  a  forgery  of  which  another  was  in- 
dicted are  admissible,"  citing  as  authority  Clfftner  v.  LittUr,  1  W* , 
B.  345.    The  reporter  then  adds  his  own  opinion:     "  So  I  should 
think  that  where  a  person  comes  forward  and  confesses  the  crime, 
and  surrenders  himself  to  justice,  such  confessions  would  be  ad- 
missible evidence  for  a  prisoner  accused  of  the  same  offense."    It  • 
should  be  observed  that  stress  is  placed  on  the  fact  that  the  person  , 
confessing  also  surrenders  himself  to  justice,  implying  that  the 
confession  alone  would  be  insufiScient,  but  we  ought  also  to  add 
that  the  principle  of  the  case  cited  from  1  W.  Black.  343,  which  , 
led  to  and  suggested  the  proposition  just  referred  to,  o?ring  to  some  ; 
oversight  or  mistake  was  stated  in  an  erroneous  and  most  mislead-  , 
ing  manner.    It  would  be  supposed  upon  reading  the  note  of  the  ^ 
case  that  upon  the  trial  of  one  person    indicted  for  the  crime  of 
forgery  the  confessions  in  extremis  of  another  }>er8on  were  held  ad-  v 
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miflsible  in  defense  of  the  person  on  trial.  But  it  was  no  such 
oflse.  On  the  contrary  it  was  a  mere  ciril  action  based  npon  a  con* 
iatOYersj  between  adverse  claimants  to  property  under  two  different 
wills  of  one  Glymer,  deceased.  The  action  was  ejectment.  The 
plaintiff  claimed  nnder  a  will  made  in  1743.  The  defendant  claimed 
under  ihe  heir  at  law  by  an  instrument  dated  in  1745,  yery  imper* 
feet  in  form,  but  pai^wrting  to  have  been  subscribed  by  Mr.  Cly- 
jaer,  and  to  give  the  property  as  follows:  '*  Whereby,  in  consid- 
eration of  natural  affection,  he  coYenants  and  agrees ''  (but  with 
nobody)  ''that  the ''  lands  in  question  **  shall  go  and  be  given  to 
his  wife  for  life,  and  then  to  Elizabeth,  wife  of  William  Medlycott," 
(she  being  also  his  heir  at  law),  ''and  their  heirs  forever.''  It  was 
attested  by  the  said  Willi  am  Medlycott  and  Elizabeth  Mitchell. 
The  first  will  was  concealed,  and  William  Medlycott  took  posses- 
sion nnder  the  last  one  in  right  of  his  wife,  but  on  his  deafch^bed 
in  1746  he  declared  that  the  instrument  of  1745  was  forged  by  him- 
self, and  he  produced  from  under  the  bed-clothes  the  first  will  of 
1743,  and  caused  it  to  be  sent  to  the  parties  interested,  who  had  it 
proved,  and  then  brought  this  suit,  and  this  evidence  without  any 
objection  went  before  the  jury  in  connection  with  the  inspection 
of  the  two  wills,  and  a  verdict  was  rendered  for  the  plaintiff.  Lord 
Maksfielb,  in  giving  the  opinion  of  the  court  on  this  point,  simply 
fuys:  **  The  testtttor  died  in  1746.  Both  wills  in  the  custody  of  Medly« 
cott.  The  other  subscribing  witness  dead.  His  wife  to  be  bene- 
fited under  it.  He,  on  his  death-bed,  sends  the  lessor  of  the 
plaintiff  his  title,  which  is  inconsistent  with  that  under  which  the 
defendant  claims.  Under  all  these  circumstances  I  think  it  admis- 
sible evidence.  Ko  general  rule  can  be  drawn  from  it.  No  objec- 
tion was  made  to  its  production.  It  came  out,  it  seems,  on  the 
cross-examination  of  the  defendant's  counsel.  Unless  therefore 
manifest  injustice  had  been  done  on  the  whole  case  there  is  no 
ground  for  a  new  trial.  There  appears  to  be  good  reason  for  the 
verdict.** 

A  further  criticism  of  the  proposition  referred  to  may  be  found 
in  2  Phillips  on  Evidence  (4th  Am.,  from  7th  London  ed.,  Cowen 
and  Hill's  notes),  p.  703,  note  493:  ''And  if  an  actual  surrender 
should  make  the  declaration  admissible,  it  would  at  once  throw 
open  the  door  for  fraudulent  testimony,  even  in  exculpation  of  the 
most  atrocious  criminals.  The  self-accuser  is  yet  to  be  tried,  and 
he  may  act  under  the  full  consciousness  of  having  puch  clear  proofs 
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of  liis  own  innooence^  an  alibi,  or  somo  other  eyidence,  that  he 
would  be  riflking  but  little  by  doing  the  whole  as  an  aet  of  solemn 
t  rickery  in  behalf  of  his  friend.  The  sorrender  would  not  estop 
him,  eyen  should  the  people  prosecute,  conyict  and  execute  him  as 
the  sole  malefactor,  the  yerdict  would  not  estop  them  nor  be  any 
eyidence  whateyer  against  the  first  accusation.  It  would  be  ret 
inter  cUias.^^ 

There  was  no  error  in  the  ruling  complained  of. 

In  this  opinion  the  other  judges  concurred. 
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Tlw  plaintiff  WM  employed  by  tlie  defendant  to  luuil  goods  to  liia  fiutovj,  and 
unload  them  at  a  point  to  reach  which  it  waa  necessary  to  drive  under  a 
rapidly  reTolving  shaft.  Without  his  knowledge,  the  shaft  had  been  broken 
and  repaired  with  piojectiog  bolts,  since  he  drew  his  last  previous  load,  and 
the  wagon- way  had  been  narrowed  by  the  piling  of  staves,  and  had  been 
raised  so  that  he  could  no  longer  drive  under  the  shaft  while  sitting  on  the 
load. '  The  bolts  were  not  visible  when  the  shaft  was  in  motion.  By  order 
of  the  defendant's  foreman  he  attempted  to  drive  under  the  revolving  shaft 
to  unload  at  the  usual  place,  and  in  trying  to  step  over  the  shaft  was  caught 
and  injured.  Sdd,  that  he  was  entitled  to  recover  unless  the  Jury  should 
deem  him  guilty  of  contributory  negligence.    (See  note,  p.  175.) 

ACTION  for  personal  injuries.  The  opinion  states  the  case.  The 
defendant  had  jadgment  below. 

T.  M,  Clarke  and  A,  T.  Rose,  for  appellant. 

0.  8.  RohUnSy  for  appellees. 

ZoxxABSy  J.  Appellant  brought  this  action  to  recover  damages 
resulting  from  a  personal  injury  receired  at  the  stave  factory  of 
appellees. 
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The  eyidenoe  tends  to  establish  the  following  facts:  Appellees, 
at  the  time  of  and  prior  to  the  injury  of  appellant,  were  the  owners 
of  a  staye  factory,  the  machinery  of  which  was  propelled  by  steam* 
power.  An  iron  shaft,  about  two  inches  in  diameter,  extended 
horizontally  from  the  factory  building  and  connected  with  and  fur- 
nished the  means  of  operating  a  pump  which  supplied  water  for 
the  boiler. .  The  shaft  was  supported  by  two  posts,  which  were 
about  thirtJaen  feet  apartl  Between  these  posts,  and  under  the 
shaft,  there  was  a  wagon-way,  used  for  bringing  in  stayes  to  be 
worked  in  the  factory.  Frequently  stayes  were  thrown  and  piled 
between  the  posts,  so  that  the  way  was  narrowed  to  eight,  nine  and 
ten  feet.  The  shaft  was  enough  aboye  the  ground  that  a  person 
might  driye  under  it  sitting  upon  a  wagon  loaded  with  stayes.  The 
shaft  was  operated  by  the  engine  in  the  factory,  and  when  being- 
used  made  about  two  hundred  and  sixteen  reyolutions  per  minute. 
It  was  smooth,  haying  no  projections  upon  it  that  would  catch  the 
clothes  of  a  person  in  close  proximity.  This  was  the  condition  of 
things  when  appellant  was  employed  by  appellees  to  haul  stayea 
from  the  country  and  unload  them  in  the  yard  of  the  factory. 
Three  weeks  prior  to  the  injury  appellant  had  brought  in  three  or 
four  loads  of  stayes,  and  had  driyen  oyer  the  way  and  under  the 
shaft,  and  unloaded  them  at  the  usual  place,  and  so  far  as  shovm, ' 
the  only  place  where  such  stayes  were  kept.  Between  this  time  and 
the  time  when  appellant  was  injured,  the  shaft  had  been  broken 
near  the  middle,  and  by  appellees'  direction  had  been  repaired.  It 
was  repaired  by  means  of  a  collar  coyering  the  break,  and  about  two 
feet  long.  This  collar  was  about  a  half  inch  thick,  or  three  inchea 
in  diameter,  and  was  kept  in  place  by  means  of  bolts  passed  through 
it  and  the  shaft.  The  heads  of  these  bolts  protruded  beyond  the 
collar  about  a  half  inch.  The  other  end  of  the  bolts,  with  the  nuts 
thereon,  protruded  about  three-quarters  of  an  inch  beyond  the  col* 
lar.  The  way  had  also  been  raised,  so  that  a  person  sitting  upon  a 
load  of  stayes  could  not  pass  under  the  shaft.  This  was  known  to 
appellees,  haying  been  done  by  their  direction.  On  the  6th  day  of 
January,  1883,  appellant  went  to  the  factory  with  a  load  of  stayes, 
and  was  directed  by  appellees'  foreman  to  driye  under  the  shaft, 
which  was  then  in  motion,  and  unload  the  stayes  at  the  usual  place. 
Appellant  was  ignorant  of  the  facts  that  the  way  had  been  raised, 
and  that  the  shaft  had  been  iMroken  and  repaired.  The  foreman 
did  not  inform  him  of  either  fact.    At  that  time  also  stayes  were 
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piled  between  the  poets,  bo  that  the  way  waa  narrowed  to  eight  or. 
nine  feet.     Being  thoe  jgnQiant  and  not  noticing   any  change, 
appdlant  obeyed  the  direction  of  the  foreman^  and  attempted  to 
driye  under  tiie  re?oliing  shaft.    When  his  horses  came  under  the 
shaft  he  noticed  that  it  was  too  low  to  permit  him  to  pass  under  it.  ^ 
He  thereupon  dropped  his  lines  and  stepped  oyer  the  shaft.     In 
attempting  to  take  them  up  again  his  clothes  were  caught  by  the 
bolts  projecting  from  the  collar  on  the  shaft,  he  was  lashed  to  it, 
and  his  right  ann  was  so  broken  and  torn  that  amputation  waa 
necessary.     The  increased  size  of  the  shaft  at  the  place  where  it 
was  repaired,  occasioned  by  the  collar,  might  hare  been  noticed, 
but  the  projecting  bolts  could  not  have  been  seen  when  the  shaft 
was  revolTing  as  it  was. 

The  testimony  of  appellees*  foreman  is  that  he  directed  appellant 
to  drive  where  he  had  been  taking  the  staves  before.  There  is  no 
evidence  that  there  was  any  other  way  to  reach  that  place  except 
the  way  under  the  revolving  shaft,  nor  that  the  foreman  indicated 
•ny  other  way  aside  from  th(it  which  the  appellant  and  others  alike 
engaged  had  been  accustomed  to  use.  There  is  no  direct  evidence 
as  to  the  powers  and  duties  of  the  foreman,  but  it  seems  to  have 
been  conceded  that  he  had  authority  to  act  for  the  principal  and 
gave  the  directions  he  did. 

Upon  this  evidence,  which  is  wit&in  the  issues,  the  court  gave 
twelve  instructions,  to  the  giving  of  the  6th,  7th,  8th,  9th  and  10th 
of  which  appellant  excepted.  First  in  the  order  of  discussion  by 
counsel  is  the  ninth,  which  is  as  follows : ' 

**  9.  It  is  insisted  by  the  plaintiff  that  he  was  directed  by  de- 
fendants' foreman  to  drive  with  his  loaded  wagon  under  the  shaft 
in  question.  If  it  is  true,  as  plaintiff  insists,  that  he  was  required 
to  drive  under  the  shaft,  and  that  in  obedience  thereto  he  did  so 
and  was  injured,  still  if  you  find  it  was  an  act  of  carelessness  and 
negligence  on  the  part  of  the  plaintiff  to  drive  under  and  step  over 
the  revolving  shaft  when  his  clothing  was  caught  and  he  was 
dragged  upon  the  sjiaft,  then  the  fact  that  he  was  directed  to  drive 
under  the  shaft  would  not  authorize  plaintiff  to  expose  himself 
needlessly  and  carelessly  by  stepping  over  the  shaft  In  passing  a 
point  of  danger,  the  employee  mast  not  voluntarily  expose  himself 
to  dangers  and  perils  which  he  conld  avoid  by  another  coarse  of 
conduct  or  action,  which  reasonably  might  be  adopted.  When 
there  are  two  or  more  courses  of  conduct  or  action  before  such  per- 
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son  eqnallj  within  reach,  and  one  or  more  of  them  dangerous  and 
hazardooSy  and  another  not  dangerous  and  hasardous,  the  employer 
has  a  right  to  expect  that  he  will  adopt  the  non-hazardous  course; 
and  if  he  voluntarily  chooses  to  take  the  dangerous  and  hasardous 
course,  and  is  thereby  injured,  he  has  contributed  to  his  own  injury 
and  cannot  recover." 

The  latter  part  of  this  instruction,  at  least,  is  erroneous,  for  the 
reason  that  it  puts  the  case  to  the  jury  upon  a  basis  not  warranted  by 
the  evidence,  and  because  therein  the  court  usurps  the  province 
of  the  jury  in  determining  what,  in  this  case,  might  constitute 
contributory  negligence  on  the  part  of  the  appellant  As  we  have 
seen  there  is  no  evidence  that  there  was  any  other  way  over  which 
the  appellant  might  have  driven  to  reach  the  usual  place  of  unload- 
ing the  staves.  There  is  a  conflict  in  the  evidence  as  to  whether  or 
not  the  way  under  the  shaft  was  su£Bciently  wide  between  the 
staves  piled  therein,  to  allow  appellant  to  walk  beside  the  wagon 
and  drive  his  team.  Doubtless  he  might  have  gone  with  the  horses 
and  led  them  under  the  shaft.  It  may  be  that  the  court  had  refer- 
ence to  one  or  both  of  these  modes  of  conducting  the  horses  under 
the  shaft,  in  speaking  of  a  non-hazardous  course  of  conduct.  How- 
ever that  may  be,  it  was  erroneous,  under  the  evidence,  to  charge 
the  jary  that  the  employer,  the,  appellees  in  this  case,  had  the  right 
to  expect  that  appellant  would  adopt  the  non-hazardous  course,  if 
there  was  any.  He  did  not  know  that  there  was  any  hazard.  He 
had  driven  over  the  way  before  with  safety,  and  so  far  as  shown  by 
the  evidence,  there  was  no  danger  in  so  doing.  It  had  been  ren- 
dered dangerous  by  reason  of  being  raised,  and  by  reason  of  the 
projecting  bolts.  Of  these  changes  he  had  no  knowledge.  Being 
thus  ignorant  of  the  dangers  that  appellant  had  created,  relying 
upon  his  former  knowledge  of  the  way  as  a  safe  way,  and  obeying 
the  directions  of  appellees'  foreman,  they  had  no  right  to  expect 
that  he  would  get  from  his  wagon  and  walk  with  his  horses  or  be- 
side the  wagon,  if  that  were  possible,  or  that  he  woald  do  otherwise 
than  as  he  had  formerly  done.  When  appellant  was  directed  by 
the  foreman  to  drive  over  the  way,  he  had  a  right  to  believe  that 
it  was  at  least  as  safe  as  when  he  drove  over  it  on  former  occasions. 
Instead  of  appellees  having  the  right  to  expect  that  he  would  dis- 
cover the  danger  and  adopt  the  less  hazardous  course,  if  there  was 
any  such,  it  was  clearly  their  duty,  when  they,  by  their  foreman, 
directed  him  to  pass  over  the  way  to  inform  him  of  the  changes 
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and  lesoltiiig  danger.  Neither  an  employer  nor  anj  other  pro- 
prietor has  a  right  to  direct  or  invite  an  employee  or  other  person^ 
having  bosinees  at  and  upon  his  premises,  to  drive  over  a  particular 
way,  and  expect  that  such  employee  or  person  will  take  precautions 
to  avoid  unknown  dangers.  Such  direction  or  invitation,  in  such 
a  case,  is  an  implied  statement  that  the  way  is  a  safe  way.  The 
person  thus  directed  or  invited  has  the  right  to  assume  that  the 
way  is  at  least  a  reasonably  safe  one.  Nave  v.  Flack,  90  Ind.  205; 
8.  o.,  40  Am.  Bep.  205;  Indiana  Car  Co.  t.  Parker,  100  Ind.  181. 

The  direction  by  the  foreman  in  this  case  might  well  have 
thrown  appellant  off  his  guard,  and  occasioned  the  exercise  of  a 
less  degree  of  care  than  he  might  have  exercised  but  for  such 
direction.  Haying  directed  appellant  to  drive  over  the  way,  and 
having  given  him  no  notice  of  the  danger,  appellees  ought  to  be 
held  liable  unless  appellant  by  the  exercise  of  reasonable  care  might 
have  discovered  the  danger  and  avoided  the  injury. 

In  all  of  the  instructions  the  court  below  treated  the  case  as 
being  one  of  an  employee  engaged  to  work  with  and  about 
machinery.  We  do  not  think  that  it  is  such  a  case.  Appel- 
lant clearly  was  not  employed  to  work  with  and  operate  machinery, 
nor  was  he,  in  a  proper  sense,  employed  to  work  about  machinery; 
he  was  employed  simply  to  haul  staves  to  the  factory.  There  was 
not  necessarily  any  hazard  connected  with  his  employment;  surely 
none  as  connected  with  the  machinery  of  the  factory.  Buzzell  v. 
Lacania  Manufg.  Co.,  48  Me.  113. 

But  if  the  case  should  be  put  upon  the  theory  of  the  court,  it 
would  be  no  less  the  duty  of  the  employer  to  inform  the  employee 
of  increased  danger  created  by  him  in  the  change  of  the  machinery, 
unless  the  employee  has  notice,  or  such  changes  and  increased  dan- 
ger are  so  apparent  that  he  ought  to  take  notice.  Atlas  Engine 
Works  V.  Randall,  100  Ind.  294;  s.  o.,  50  Am.  Bep.  798;  Balti- 
mare,  etc.,  R.  Co.  v.  Bowanj  104  Ind.  88;  Stringham  v.  Stewart^  100 
N.  Y.  516;  ffNea  v.  St.  Louis  Ry.  Co.,  9  Fed.  Rep.  837;  Hobbs  v. 
Siauer,  62  Wis.  108;  Indianapolis,  etc.,  R.  Co.  v.  Love,  10  Ind. 
554;  Whart.  If  eg.  206;  Buzzell  v.  Laconia  Manfg.  Co.,  supra. 

Whether  or  not  in  this  cose  appellant  ought  to  have  taken  no- 
tice of  the  changes  and  resulting  danger,  and  was  guilty  of  contribu- 
tory negligence  because  ho  did  not  avoid  the  danger  by  a  different 
course  of  conduct,  is  another  question.  Following  the  portion  of 
the  instruction  above  commented  upon^  the  instruction  closes  aa 
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follows:  ''And  if  he  yoluntarily  chooses  to  take  the  dangerous  and 
hazardous  course,  and  is  thereby  injured,  he  has  contributed  to  his 
own  injury^  and  cannot  recover/' 

As  applied  to  the  evidence  in  this  case,  this  instruction  is^  that  if 
there  were  a  hazardous  course,  and  a  non-hazardous  course  of  con- 
duct that  appellant  might  hare  adopted,  and  he  yoluntarily  chose 
to  adopt  the  hazardous  one,  which  was  to  step  oyer  the  reyolring 
shaft,  he  was  guilty  of  contributory  negligence,  and  cannot  recover. 
This  was  a  clear  usurpation  of  the  province  of  the  jury. 
'  As  we  have  seen,  appellant  obeyed  the  direction  of  the  foreman; 
he  had  no  knowledge,  nor  was  he  warned,  of  the  changes  and  re- 
sulting danger.  He  seems  to  have  made  no  inspection  of  the  way  or 
revolving  shaft  before  attempting  to  drive  under  it.  He  seems  to 
have  relied  upon  his  previous  knowledge  and  the  direction  of  the 
foreman.  He  did  not  know,  nor  did  he  notice,  that  he  could  not 
pass  under  the  shaft  until  his  horse  had  come  under  it,  and  then, 
instead  of  stopping  his  horse,  if  that  were  possible,  or  dropping  his 
lines  and  jumping  from  the  wagon,  or  jumping  from  the  wagon 
and  holding  on  the  lines,  if  either  were  possible,  he  dropped  the 
lines,  that  they  might  pass  under  the  shaft,  and  stepped  over  it 
and  attempted  to  take  them  up.  Whether  he  might  have  stopped 
the  horses,  got  off  the  wagon  and  drove  or  led  them  under  the  shaft 
with  safety;  whether  he  might  have  jumped  from  the  wagon  and 
escaped  injury,  and  whether  or  not  one  or  the  other  of  the  above 
indicated  courses  of  conduct  was  open  to  him,  and  whether  one  or  the 
other  was  the  most  prudent  for  him  to  adopt  under  all  the  circum- 
'frtances,  and  whether  or  not  under  all  of  the  circumstance  he  acted 
as  an  ordinarily  prudent  person,  were  questions  for  the  jury,  under 
proper  instructions  from  the  court.  The  court  could  not  say  that 
one  course  or  the  other  was  the  more  prudent,  nor  that  the  adop- 
tion of  the  more  hazardous  was,  under  all  the  circumstances,  as  a 
matter  of  law,  contributory  negligence.  Indiana  Oar  Co.  v.  Parker ^ 
gupra;  Ixmismlle^  etc.,  R.  Co.  v.  Orr,  84  Ind.  50;  Pennsylvania 
Co.  V.  Long,  94  Ind.  250;  Pittsburgh,  etc.,  R.  Co.  v.  Wright,  80 
Ind*  236;  Louisville,  etc.,  R.  Co.  v.  Richardson,  66  Ind.  43;  s.  o., 
32  Am.  Bep.  94 

The  adoption  of  the  more  hazardous  course  of  conduct  is  not 
necessarily  negligence.  That  depends  upon  the  knowledge  of  the 
actor  and  circumstances  under  which  he  is  called  upon  to  act.  He 
might  be  ignorant  of  the  less  hazardous  oouiae,  and  he  might  bo 
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called  npon  to  act  under  such  circumstances  as  that  he  should  not 
be  required  to  exercise  the  best  judgment  in  choosing  between  dif- 
ferent courses  of  conduct 

Mr.  Wharton  says  :  '*  A  prompt  and  faithful  employee,  suddenly 
called  upon  by  a  superior  to  do  a  particular  act  requiring  immediate 
attention  cannot  be  supposed  to  remember  at  the  monent  the  defect 
that  would  make  his  doing  the  act  dangerous;  and  eyen  if  he  should 
remember  it,  he  may  conclude,  from  the  fact  that  he  is  ordered  to 
do  the  particular  act,  that  the  defect,  which  would  have  interfered 
with  the  execution  of  such  an  order,  is  remedied.''  Whart  Keg., 
§  219,  and  cases  there  cited.  GremiUafy.  Illinois  Cent.  R.  Co.,  29 
Iowa,  14;  s.  c,  4  Am.  Bep.  181. 

For  the  error  in  giving  the  ninth  instruction  the  judgment  must 
be  reversed.  We  think  it  is  not  necessary  to  consider  separately 
the  other  instructions,  as  what  we  have  said  disposes  of  the  mate- 
rial questions  made  upon  them. 

The  judgment  is  reversed,  with  costs,  and  the  cause  remanded 
with  instructions  to  the  court  below  to  sustain  appellant's  motion 
for  a  new  triaL  Judgment  reversed. 

NoTB  BT  THB  Bbfqbtbb. —  In  Eohif  Y.  Oase,  Mass.  Sup.  Jad.  Ct.,  July  8, 
1886,  plaintiff,  a  servant  in  defendant's  employ,  had  driyen  a  load  of  hay  to 
defendant's  bam,  when  he  was  peraonaUy  directed  by  defendant  to  drive 
through  a  gateway  for  the  purpose  of  unloading.  In  doing  so,  plaintiff  was 
struck  by  a  sign  over  the  gateway  and  injured.  There  was  evidence  tending 
to  show  thai  defendant  was  familiar  with  driving  such  loads  through  the  gate- 
way, and  that  the  plaintiff  was  not;  that  it  was  not  apparent  to  the  plaintiff 
from  his  position,  and  while  managing  the  horses,  that  he  could  not  drive 
through  with  safety,  and  that  the  defendant,  from  his  position,  had  a  better 
opportunity  than  plaintiff  of  personally  observing  the  fact.  HM,  that  the 
questions  of  negligence  and  of  defendant's  inability  were  properly  left  to  the 
Jury.  The  court  said:  "It  is  not  denied  that  if  Dodge  was  personally  negU* 
gent  in  giving  directions  to  the  plaintiff  in  the  performance  of  his  work,  and 
if  the  plaintiff  used  due  care,  both  the  defendants  are  liable.  Ashtoorth  y. 
JBktnwiaf,  8  Ell.  &  £11.  701.  As  the  plaintiff  was  of  full  age  and  an  exi>erienced 
teamster.  If  the  danger  of  driving  the  horses  with  the  van  under  the  gateway 
was  well  known  to  him,  he  cannot  recover,  although  he  was  acting  under  the 
immediate  personal  direction  of  Dodge.  The  fear  of  the  plaintiff  that  he  would 
be  discharged  from  his  employment,  if  he  did  not  obey  the  orders  of  Dodge, 
his  employer,  would  not  justify  him  in  running  a  risk  which  was  well  known 
to  him,  and  then  if  injured,  in  recovering  damages  from  his  employer.  Bus^ 
9eU  V.  IWotmm,  140  Mass.  801;  Taylor  v.  Cckrew  Manuf.  Co,,  140  Mass.  150,- 
Leary  t.  BoaUn  A  Albany  R.  Co,,  189  Mass.  fm,  MoutUm  v.  Qage,  188  Masa. 
.890;  WHUams  v.  ChurchiU,  187  Mass.  248. 
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The  principle  is  said  to  he  that '  where  the  servant  has  as  good  an  oppor- 
tunity as  the  master  of  ascertaining  and  obviating  the  danger  for  himself,  he 
will  have  no  recourse  agidnst  the  latter.'  Frazer  Trustee  &  Serr.  (Sd  ed.)  186; 
Woodey  ▼.  Metropolitan  District  Ry,  Co.,  2  Exch.  DIt.  884;  Ogdeny,  Bum* 
ment,  8  F.  ft  F.  751. 

"  From  the  testimony  it  was  competent  for  the  jxaj  to  find  that  the  defend- 
ant Dodge  assumed  the  personal  direction  and  control  of  the  plaintiff  in  deter- 
mining where  the  team  should  be  driven,  and  that  he  was  famiUar  with  the 
practice  of  drawing  loaded  vans  under  the  gateway;  that  the  plaintiff  had 
never  driven  under  the  gateway  before;  that  the  danger  was  not  obvious  from 
the  place  where  the  plaintiff  started  his  team,  in  any  such  sense  that  it  was 
not  a  reasonable  opinion,  from  observation  at  this  place,  that  he  could  drive 
through  the  gateway  in  safety;  that  the  plaintiff's  attention  was  necessarily 
chiefly  devoted  to  the  management  of  the  horses,  and  that  he  did  not  discover 
the  danger  until  it  was  too  late  to  save  himself;  and  that  the  defendant  had 
better  means  of  observation  and  of  seasonably  appreciating  the  danger,  and 
either  did  not  warn  the  plaintiff  at  all  or  warned  him  when  it  was  too  late. 
On  such  findings  we  cannot  say  that  the  plaintiff  was  not  in  the  exercise  of  due 
care  or  that  the  defendant  was.  The  test  is  not  only  what  each  knew,  but 
what  each  reasonably  ought  to  have  known  concerning  the  risk;  and  we  can- 
not say  that  identically  the  same  duty  rested  on  the  servant  and  on  the  master, 
seasonably  to  as<iertain  the  extent  of  the  danger  involved  in  performing  the 
work  in  the  manner  ordered  by  the  master.  If  the  master  personally  interferes 
in  the  performance  of  work,  and  in  consequence  of  his  negligence  a  servant  is 
injured,  the  master  is  liable,  unless  the  carelessness  of  the  servant  is  a  defense. 
Roberts  v.  Smith,  2  H.  &  N.  218.  And  when  the  master  undertal^es  to  direct 
specifically  the  performance  of  work  in  a  particular  manner,  we  cannot  say  as 
a  matter  of  law  that  the  servant  is  not  justified  in  relying  to  some  extent  upon 
the  knowledge  and  carefulness  of  his  employer,  and  in  relaxing  somewhat  the 
careful  examination  and  vigilance  which  otherwise  must  be  incumbent  upon 
him.  The  servant's  attention  must  be  prindpally  directed  to  the  performance 
of  the  work  in  the  manner  in  which  he  is  ordered  to  perform  it,  and  he  may  be 
in  a  less  favorable  position  to  see  and  Judge  of  the  surrounding  dangers,  and 
when  he  is  suddenly  called  ujion  to  perform  a  piece  of  work  in  a  particular 
manner,  under  the  eye  of  his  employer,  he  may  not  reasonably  have  time  for 
the  most  careful  observation. 

"  This  court  has  perhaps  recognised  that  the  servant  may  put  some  reliance 
upon  the  master  when  he  assumes  control  of  the  work  and  gives  specific  orders, 
and  then  there  Is  not  precisely  the  same  obligation  resting  upon  each  to  ascer- 
tain what  the  dangers  are. 

"In  Coombs  v.  IfetD  Bnffland  Cordage  Co.,  102  Mass.  572,  585;  s.  c,  8  Am. 
Bep.  506,  although  the  case  was  dedded  on  the  ground*  that  the  servant  was 
incapable  of  understanding  and  appreciating  the  danger  to  which  he  was 
exposed,  and  that  the  employer  set  him  to  work  without  properly  instructing 
him  in  regard  to  his  work  and  the  dangers  attending  it,  the  court  say:  '  Some- 
allowance  should  be  made  for  his  youth,  his  experience  in  the  business,  and  for 
the  reliance  which  he  might  have  placed  upon  tlie  directions  of  his  employers.*' 
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"InAtkuJSngins  Works  y.  Bandaa,  100  Ind.  908,  it  is  said  that  'if  the 
attention  of  the  appellee  had  been,  as  in  the  MasaachoBetta  case,  withdrawn 
from  the  aooice  of  danger  by  the  requirements  of  his  employment,  the  case 
would  involye  considerations  which  are  conspicuously  absent.' 

"  ^iegan  y.  Kavanagh,  62  Mo.  821,  is  the  case  of  a  hod  carrier,  who  in  obedi- 
ence'to  a  positiye' order  of  his  master  went  down  to  build  a  stone  wall  at  the 
fooi  of  an  embabkment  of  earth,  which  was  not  shored  or  propped,  and  which 
fell  npmi  the  plaintiff.  The  court  say  that '  if  the  risk  is  such  as  to  be  per- 
fectly  obvious  to  the  sense  of  any  man,  whether  serrant  or  master,  then  the 
servant  assumes  the  risk^'  but  that '  the  superior  information  of  the  master 
was  relied  on,  and  his  better  means  of  information  as  to  the  character  of  the 
Ifround,'  and  a  Terdict  for  the  plaintiff  was  sustained. 

"  In  Zm'V.  Woolmif,  20  Rep.  460,  it  is  said  that  *if  an  employee  is  in  haste 
^led  upon  to  execute  an  order  requiring  prompt  attention,  he  is  not  to  be  pre- 
sumed necessarily  to  recollect  a  defect  in  machinery,  or  a  particular  danger 
connected  with  his  employment,  so  as  to  avoid  it.' 

"  The  plaintiff  in  this  case  was  an  experienced  teamster,  but  he  may  not  have 
'  had  the  same  experience  as  the  defendant  Dodge  of  the  probability  of  driving 
safely  the  loaded  van  under  the  gateway.  The  more  imjiortant  matter  however 
in  that  ha  might  not  have  had  the  same  opportunity  of  estimating  the  danger, 
and  from  his  employment  he  was  required  to  devote  his  attention  principally 
to  the  management  of  his  horses,  while  his  master  had  assumed  the  responsi- 
bility  of  directing  where  the  plaintiff  should  drive,  and  was  free  to  observe 
Carefully  all  the  dangers  which  the  plaintiff  incurred  in  executing  his  orders. 
We  think  that  the  requests  for  instructions  were  properly  modified  by  the 
eoofllderation  of  the  fact  that  the  plaintiff  was  acting  in  the  presence  and  under 
the  dlreetiion  of  one  of  the  defendants,  who  was  his  master." 


GoHna  Yv  OmzBir  Stbbbt  Bailwat  Ooxpavt. 

006  Ind.  6B.) 
JSf'sgUgmiM'-^ccntHbfaor^ — Isaninff  moving  street  raHwaif 
It  is  net  necessarily  n^ligent  to  step  off  a  street  railway  car  in  slow  motion. 

AOTION  for  personal  injuries.  The  opinion  states  the  caae.  The 
defendant  had  judgment  below. 


L.  Ritt^,  E.  F.  Sitter  and  B.  W.  Bitter,  for  aiq[)ellant. 

F.  Winier,  W.  W.  Herod  and  H.  C.  AUen,  for  appellee. 

MrrcHiSLL,  J.    This  if  as  a  suit  brought  by  John  I .  Oomi0r 
nfainsb  the  Street  Bail  way  Company  to  reooyer  damages  for  per- 
Vol.  LV  — 23 
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sonal  injaries  anstained  hj  him  on  aoooant  of  alleged  negligence 
on  the  part  of  the  railway  oompany* 

The  appellant  had  judgment  upon  a  special  yerdiot  at  Special 
Term.  This  was  reyersed  on  appeal  to  the  Oeneral  Term,  and  the 
record  is  now  here  with  an  assignment  that  the  General  Term  erred 
in  reversing  the  judgment  of  the  Special  Term. 

The  questions  for  decision  arise  on  the  special  yerdiot  returned 
by  the  jury. 

Summarized,  the  material  facts  returned  were:  That  the  railway 
company,  on  the  7th  day  of  May,  1888,  owned  and  operated  a  street 
railway,  for  the  carriage  of  passengers  over  certain  streets  in  the 
cifcy  of  Indianapolis.  That  on  the  days  mentioned  three  of  the 
defendant's  cars,  by  reason  of  a  mule  attached  to  one  of  them  hay 
ing  balked,  had  become  *^  bunched,''  or  collected  together,  at  a  point 
on  its  line,  so  that  they  had  lost  their  proper  time  or  interyaL  An 
officer  of  the  company,  who  was  on  the  front  ..car,  directed  that  it 
and  the  car  succeeding  it  should  be  driven  rapidly,  without  stopping 
to  receive  passengers,  so  to  regain  their  proper  distance  from  each 
other,  and  that  the  third,  or  rear  car,  should  receive  such  pas- 
sengers as  should  present  themselves.  Pursuant  to  direction,  the 
three  cars  started  down  OoUege  avenue.  Two  of  them  were 
driven  in  a  fast  trot  The  first  car  passed  the  point  where  the 
plaintiff  was  standing  without  slackening  its  speed.  When  the 
second,  as  we  infer  from  the  finding,  approached  the  footway  at 
the  crossing  where  the  plaintiff  was  standing,  that  being  the  usual 
place  for  receiving  passengers,  the  plaintiff,  as  the  finding  redtee, 
''gave  notice  to  the  agent,  an  employee  in  charge  of  said  car,  that 
he  desired  to  take  passage  therein  as  a  passenger.'*  That  the  car 
was  one  of  the  regular  vehicles  for  carriage  of  passengers,  and  that 
there  was  room  in  the  car,  so  that  he  could  have  been  carried  with- 
out inconvenience  to  himself,  the  defendant,  or  to  other  passengers 
therein.  It  is  then  found  that  the  plaintiff  was  not  ''  instrucfced 
by  an  officer  or  agent  of  the  defendant  to  get  upon  said  car."  That 
as  the  car  came  up  to  where  plaintiff  stood  its  speed  was  slackened 
from  a  rapid  trot  to  a  walk,  and  when  the  rear  step  came  about 
oyer  the  walk  it  was  moving  slowly.  That  it  was  the  defendant's 
custom  to  slacken  the  speed  of  its  cars  to  let  men  passengers  on  or 
off  while  in  motion,  as  the  plaintiff  well  knew.  That  the  plaintiff 
attempted  to  enter  the  car  by  the  rear  door,  and  istepped  one  foot  on 
the  step,  and  partially  took  hold  of  the  iron  railing  with  one  hand, 
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when  the  driTerstrack  the  mules  with  hia  whip,  suddenly  inciees-. 
ing  the  speed  of  the  car,  which  caused  plaintiff  to  be  yiolently 
thrown  on  the  groand,  from  which  he  sustained  seyeie  injuries  and 
Inruiaes. 

[Omitting  another  point  ] 

Eliminating  the  unauthorised  conclusions  drawn  by  the  jury,  we 
proceed  to  the  consideration  of  the  &ots  properly  returned  in  the 
special  yerdict.  Upon  the  &ct8  so  returned  we  think  it  dearly 
appears  that  the  defendant  was  guilty  of  negligence,  and  that  thft; 
plaintiif  was  without  contributory  jhult 

While  the  plaintifF  stood  upon  the  crossing  at  the.  usual  place 
where  passengers  were  taken  up,  one  car  passed  rapidly,  without 
slackening  ita  qpeed.  Seeing  the  next  approach  at  a  rapid  trot,  he 
gaTe  notice  to  the  person  in  charge  that  he  desired  to  be  taken  upw 
The  speed  of  the  car  was  slackened  so  that  when  the  rear  end  came 
opposite  the  crossing  it  was  moving  slowly.  It  cannot  be  assumed 
that  the  plaintiff  had  information  that  the  approaching  car,  one  of  the 
regular  yehides  on  the  line,  was  not  to  take  passengers.  Being  at 
the  usual  place  where  passengers  were  taken  up,  and  haying  giyen 
notice  to  the  person  in  charge  of  the  car  that  he  desired  to  Jie  taken 
up,  it  was  the  plain  duty  of  the  driver,  or  person  in  charge,  either 
to  afford  him  reasonable  opportunity  to  enter  the  car,  or  to  notify 
the  plaintiff,  either  by  continuing  the  rapid  pace,  or  in  some  other 
way,  that  he  would  not  be  taken.  Instead  of  giving  any  sign  that 
he  would  not  be  taken,  the  speed  of  the  car  was  slackened,  so  that 
it  was  moving  dowly  when  he  attempted  to  get  on.  Having  re> 
ceived  a  signd  and  dowed  up  in  a  manner  to  invito  the  plaintiff  to 
get  on,  it  was  a  clear  act  of  negligence  in  the  driver,  or  person  in 
charge,  not  to  observe  the  plaintiff;  if  he  did  not  observe  him,  and 
while  he  was  getting  on  the  car  in  a  manner  in  which  the  defend- 
ant usually  received  such  passengers,  to  cause  the  car  to  be ''  jerked'' 
forward,  as  the  jury  found. 

Having  giving  notice  of  his  dedre  to  be  taken  on  board  the  car, 
and  its  speed  having  been  slackened  so  that  it  was  apparently  safe 
under  ordinary  circumstances,  it  was  not  negligence  in  the  plain-^ 
tiff  to  attempt  to  get  on  while  the  car  was  so  in  motion.  He  hadt 
a  right  to  rdy  upon  the  watohfnlness  and  caie  which  it  was  the 
duty  of  the  driver  to  bestow  toward  persons  about  to  take  passi^ge,: 
under  the  circumstances,  and  was  not  bound  to  antidpate  that  the^ 
ear  which  he  was  getting  upon  might  be  ^'  jerked  "  forward  by  a» 
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act  of  the  driver,  so  as  to  pat  him  in  danger.     Chicago  City  R.  Oo. 
▼.  Munford,  97  111.  660. 

'  The  rules  applicable  to  persons  getting  oh  and  off  cars  operated 
by  steam  are  not  to  be  applied  in  all  their  rigor  to  street  railways 
operated  by  horse-power.  A  person  haying  the  free  nse  of  his 
faculties  and  limbs,  and  having  given  proper  notice  of  his  diasiie  to 
be  taken  up,  the  car  having  slackened  up  in  the  usual  manner,  it  ia 
not  negligence  for  him  to  attempt  to  get  on  whUe  it  is  moving 
slowly.  Murphy  v.  Union  R.  Co.,  118  Mass.  228;  WytUtT.  CUixmuf 
Ry.  Co.,  55  Mo.  485;  Thomp.  Oarriers,  443,  444. 

The  judgment  of  the  (General  Term  is  reversed  with  oosts.    Peti* 
turn  for  a  rehearing  overruled. 

Jfk^fmont  romrwi. 


AuEXAnnBv.  Swaoxbajcul 

(106  lad.  SL) 

Cbaeifitoa  '^prvpwtyflraudvimUy  Main^ — innocmU  puirchmet. 

One  false!  J  and  fiaadolentlj  repieeeiitiiig  himself  to  be  a  member  of  a  lespoa* 
aible  firm  of  ccimmliwion  merchants  obtained  goods  from  the  owner,  giving  a 
forged  check  of  the  firm  in  payment;  he  then  shipped  the  goods  to  the  firm»* 
who  in  good  faith  sold  them  on  his  account  to  an  innocent  porchaser,  who  in 
torn  sold  theoL  MM,  that  the  owner  being  innocent  and  not  negligent  was* 
entitled  to  recover  for  their  value  from  the  last  purchaser. 

CONYEBSION.    The  opinion  states  the  case.    The  plaintiff  had. 
judgment  below. 

F.  Winier  and  J.  A.  Hblman,  for  appellants. 

/.  JB.  McDonald,  J.  If.  Suiler  and  A.  L.  Mason,  for  appellee. 

MiTOHBLL,  J.  There  is  no  dispute  concerning  the  &ot8  which 
gave  rise  to  this  suit  The  question  is  upon  which  of  two  innocent 
persons  the  law  will  cast  the  loss  occasioned  by  tlie  operations  of 
one  who,  by  the  successful  execution  of  a  fraudulent  scheme,  ob* 
tained  wrongful  possession  of  property,  which  was  afterward  sold  by 
commission  men,  to  whom  it  was  delivered  for  sale  by  the  person 
who  was  fraudulently  in  possession  of  it. 
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On  the  12th  day  of  November,  1883,  Sirackhamer,  a  farmer  re- 
siding in  Clinton  county,  in  this  State,  was  the  owner  of  forty 
head  of  cattle.  A  man  calling  himself  Johnson,  and  representing 
that  he  was  a  member  of  the  firm  of  Fort,  Johnson  ft  Go.,  who  were 
general  commission  salesmen  of  li^e-stock  at  Indianapolis,  called  at 
Swackhamer's  farm  and  proposed  to  purchase  his  cattle  for  the  firm 
of  which  he  represented  himself  to  be  a  member.  After  looking  at 
the  cattle,  and  agreeing  on  the  price,  the  owner  of  the  animals  was 
informed  by  the  pretended  Johnson  that  he  carried  no  money  with 
him,  and  that  he  would  be  obliged  to  deliver  the  check  of  his  firm 
on  their  bankers  at  Indianapolis,  in  payment  for  the  cattle.  This 
arrangement  was  not  at  once  entirely  satisfactory  to  the  seller. 
After  some  suggestions  as  to  the  manner  in  which  he  might  assure 
himself  of  payment,  it  was  agreed  that  Swackhamer  should  tele- 
graph the  banking  house  of  S.  A.  Fletcher  &  Co.,  at  Indianapolis, 
to  ascertain  the  responsibility  of  the  firm  of  Fort,  Johnson  &  Co., 
and  that  the  cattle  should  remain  his  property  until  paid  for.  The 
pretended  Johnson  remained  overnight  with  the  farmer,  who  in  the 
meantime  dispatched  an  inquiry  to  the  bankers  referred  to,  concern* 
ing  the  standing  and  credit  of  Fort,  Johnson  ft  Co.  Becei  ving  a  satis- 
factory answer  he  accepted  a  check  signed  '^Fort,  Johnson  ft  Co.'' 
for  the  agreed  value  of  the  cattle,  and  tuhied  them  over  to  the  pur- 
chaser, who  said :  *'  If  this  check  is  not  promptly  paid,  these  cattle  are 
yours  until  you  get  your  money."  The  cattle  were  driven  to  a  railway 
station  near  by,  and  in  the  presence  of  Swackhamer  a  bill  of  lading 
was  delivered  to  Johnson,  billing  the  cattle  to  Fort,  Johnson  ft  Co* 
in  care  of  J.  Zeigler.  The  cattle  were  shipped  directly  to  Indian- 
apolis, and  were  received  at  the  stock  yards  by  the  consignees. 
Swackhamer  placed  the  check  in  the  Farmers'  Bank  at  Frankfort 
for  collection.  Two  days  afterward  he  was  informed  it  was  a  for« 
gery  and  had  been  returned  unpaid.  In  the  meantime  the  pre- 
tended Johnson  had  presented  himself  to  Fort,  Johnson  &  Co., 
under  the  assumed  name  of  John  Zeigler,  and  had  procured  them  to 
sell  the  cattle  on  commission  to  the  appellants,  Alexander  ft  Co. 
These  gentlemen  were  cattle  dealers,  engaged  in  buying  stock  for 
eastern  markets.  They  paid  full  value  for  the  cattle,  without  notice 
of  Swackhamer's  claim,  and  believed  Fort,  Johnson  ft  Co.  were 
authorized  to  sell  them  as  commission  men.  The  cattle  were  im- 
mediately shipped  east  and  sold  by  Alexander  ft  Co.  Both  Fort, 
Johnson  ft  Co.  and  the  appellants  acted  in  entire  good  faith,  and 
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their  relation  to  the  wh<de  transaction  was  according  to  the  nsnal 
course  of  business.  It  tamed  ont  that  the  realjname  of  the  alleged 
Johnson  was  Kennedy,  that  he  had  no  relation  to  or  connection 
whateyer  with  Fort,  Johnson  &  Oa,  who  had  never  seen  him  but  once 
before,  when  he  came  into  their  office  and  inquired  about  the  price 
of  cattle,  and  remarked  that  he  had  a  lot  to  dispose  of  in  the 
oountiy. 

Swackhamer  brought  this  suit  against  Alexander  &  Go.  to  re- 
cover the  value  of  the  cattle  as  having  been  converted  by  theuL 
The  plaintiff  had  a  verdict  for  $1,845,  for  which  sum  a  judgment 
was  rendered  after  a  motion  for  a  new  trial  was  overruled. 

The  questions  presented  for  decision  arise  upon  instructions 
given  by  the  court,  and  upon  an  instruction  prayed  by  the  de- 
fendant and  refused. 

The  court  instructed  the  jury,  in  substance,  that  if  Swackhamer 
at  the  time  of  the  transaction  was,  by  the  fraudulent  practicea 
employed  by  the  person  with  whom  he  dealt,  induced  to  believe 
that  he  was  contracting  with  Fort,  Johnson  &  Oo.,  through  one 
of  the  members  of  that  firm,  and  that  he  was  selling  and  de- 
livering his  cattle  to  that  firm,  when  in  truth  he  was  not  dealing 
with  the  firm,  or  with  a  person  authorized  to  deal  on  its  behalf, 
then  the  contract  was  wholly  void,  and  the  title  and  ownership  of 
the  cattle  did  not  pass,  even  though  the  cattle  were  delivered  into 
the  possession  of  the  person  who  falsely  personated  a  member  of 
the  firm,  and  that,  under  such  circumstances,  the  defendants, 
although  purchasers  in  good  faith,  took  no  title  to  the  property 
and  would  be  liable  to  the  plaintiff. 

The  court  farther  instructed  the  jury  substantially  that  if  the 
sale  was  made  under  the  false  representation  that  the  person  to 
whom  it  was  made  was  a  member  of  the  firm  of  Fort,  Johnson  ft 
Go.,  and  that  he  made  the  purchase  for  them  upon  condition  that 
the  title  to  the  cattle  was  to  remain  in  the  plaintiff  until  the  check 
delivered  to  him  in  payment  was  paid,  then  even  though  the  cattle 
were  delivered  to  the  supposed  member  of  the  firm,  the  title  and 
ownership  remained  in  the  plaintiff  and  the  defendants,  although 
purchasers  in  good  faith  without  knowledge  of  the  condition,  would 
be  liable  for  the  value  of  the  cattle. 

The  defendant  asked  the  court  to  instract,  in  substance,  that  if 
Fort,  Johnson  &  Go.  were  known  by  the  defendants  to  be  commis- 
sion men  at  the  time  they  purchased  the  cattle  from  them,  engaged 


NOVEMBEB  TEBM,  1885.  IgJ 

Alezander  ▼.  SwAeUuuner. 

ill  the  fiale  of  liye-stock,  and  had  the  actual  possession  of  the  cattle 
m  oontroyersy,  and  assomed  to  sell  them  as  commission  men,  then 
it  was  not  necessary,  in  order  to  defeat  the  plaintifTs  right,  that  he 
should  have  authorized  Fort,  Johnson  &  Go.  to  sell  the  cattle,  or 
that  he  should  have  deliyered  them  into  the  possession  of  that  firm 
with  the  intention  that  they  should  sell  them,  but  if  he  delivered 
the  cattle  to  a  person  with  knowledge  that  such  person  intended 
to  consign  them  to  Fort^  Johnson  &  Co.,  and  with  knowledge 
that  Fort,  Johnson  ft  Oo.  were  commission  men,  engaged  in 
the  sale  of  cattle  consigned  to  them,  expecting  at  the  time  that 
he  permitted  them  to  be  taken  and  consigned,  that  they  would 
be  sold  by  Fort,  Johnson  ft  Oo.,  in  the  ordinary  course  of  their 
business,  and  that  they  were  so  sold,  then  he  must  be  deemed  to 
have  conferred  such  apparent  authority  upon  the  commission  men 
to  sell  the  cattle,  as  autiiorized  them  to  pass  the  title  to  purchasers 
m  good  Mth,  even  though  the  sale  was  upon  the  condition  that 
the  ownership  should  remain  in  the  plaintiff  until  the  cattle  were 
paid  for. 

As  leleTant  to  the  instructions  giyen  by  the  court,  it  may  be 
odd  concerning  the  one  first  aboye  summarized,  it  proceeds  upon 
the  theory  that  in  eyery  contract  of  sale  an  essential  requisite  to  its 
yilidity  is  that  there  shall  be  two  contracting  parties. 

The  possession  of  property  may  be  obtained  from  the  owner  by 
means  of  fraudulent  deyices,  but  it  does  not  necessarily  follow  that 
the  parson  to  whom  property  is  deliyered  in  pursuance  of  such  de- 
yioes  thereby  becomes  a  purchaser,  or  that  a  sale,  eyen  though  one 
was  intended,  has  resulted  £rom  the  transaction.  If  there  was  in 
fact  no  purchaser,  there  was  no  de  facto  sale.  No  contract  resulted 
which  required  ayoidance.    The  transaction  was  yoid. 

Wheneyer  property  is  obtained  from  the  owner  by  fraud,  it  is 
therefore  important  to  determine  whether  the  facts  show  a  sale  to 
the  party  guilty  of  the  fraud  or  a  mere  deliyery  of  it  into  his  pos- 
session as  a  result  of  the  fraudulent  deyices  practiced. 

If  the  owner  of  goods  is  induced  by  fraudulent  representations 
to  deliver  them  to  an  irresponsible  purchaser,  in  pursuance  of  a 
contract  of  sale  to  him,  and  such  purchaser,  while  in  possession, 
transfers  them  for  a  valuable  consideration  to  a  third  person,  who 
acts  in  good  fidth,  without  notice  of  the  fraud,  the  title  of  the  good- 
faith  purchaser  will  prevail  over  that  of  the  first  owner.  Ourme  v. 
Bauh,  100  Ind.  247;  Parnah  v.  I%ur$ion,  87  Ind.  437. 
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In  the  case  before  as,  both  npon  the  facts  assamed  in  the 
instruction,  and  as  they  appear  in  the  evidence,  there  was  no  con- 
tract of  sale  to  the  spurious  representative  of  the  firm,  one  of 
whose  members  he  falsely  personated.  He  did  not  propose  to  buy 
on  his  own  account,  nor  did  the  plaintiff  contemplate  a  sale  to 
him. 

The  plaintiff  contracted  upon  the  supposition  that  he  was  selling 
to  Fort,  Johnson  &  Co.,  through  the  agency  of  a  member  of  that 
firm.  He  did  not  agree  to  sell  or  contemplate  a  sale  to  any  other 
person,  nor  did  the  person  with  whom  he  negotiated  propose  to 
purchase  for  himself  or  any  other  than  Fort,  Johnson  ft  Co.  The 
transaction  resulted  in  a  misadventure.  No  sale  was  made  to  Fort, 
Johnson  ft  Co.,  and  as  no  other  was  proposed  or  contemplated, 
none  was  made.  In  the  language  of  the  instruction  given,  the 
contract  was  wholly  void.  By  means  of  a  trick  the  naked  posses- 
sion of  his  property  had  been  procured  from  the  plaintiff,  while  the 
title  and  ownership  remained  in  him,  after  the  delivery  the  same 
as  before. 

No  one  can  transfer  a  greater  right  or  better  title  to  property 
than  he  possesses  himself.  It  follows  necessarily  when  Fort,  John- 
son ft  Co.  sold  the  cattle  to  Alexander  ft  Co.,  at  the  request  and 
for  the  N  benefit  of  the  fraudulent  possessor,  they  sold  no  better  or 
greater  right  than  he  had.  When  therefore  Alexander  ft  Co.  sold 
the  cattle,  they  sold  property  to  which  the  plaintiff  had  a  perfect 
title,  and  when  they  received  the  proceeds  of  such  sale  they  received 
money  which  belonged  to  the  plaintiff.  This  amounted  to  a  con- 
version of  the  plaintiff's  property  for  which  they  were  liable. 
Ham^  V.  Letcher,  37  Ohio  St  356;  8.  c,  41  Am.  Bep.  519;  Barker 
V.  Dinsmore,  72  Penn*  St.  427;  8.  c,  13  Am.  Rep.  697^  Moody  v. 
Blake,  117  Mass.  23;  &  c,  19  Am.  Bep.  394;  Cundy  v.  Lindsay,  3 
App.  Oas.  459;  s.  c,  24  Eng.  Bep.  345. 

In  McQombie  v.  Davies,  6  East,  538,  Lord  Ellekborough  said: 
**  According  to  Lord  Holt,  in  Baldwin  v.  Cole,  6  Mod.  212,  the 
very  assuming  to  one's  self  the  property  and  right  of  disposing  of 
another  man's  goods  is  a  conversion;  and  certainly  a  man  is  guilty 
of  conversion  who  takes  my  property  by  assignment  from  another 
who  has  no  authority  to  dispose  of  it."  So  in  Hyde  v.  Noble,  18  N. 
H.  494;  B.  0.,  38  Am.  Dec.  508,  it  was  held  that  one  who  claimed 
a  right  to  property  under  a  purchase,  from  a  person  who  had  no 
title  or  power  to  sell,  was  liable  for  a  conversion. 
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The  cattle  were  the  property  of  the  plaintiff,  and  their  appro- 
priation by  Alexander  A  Go.  was  without  authority.  The  unau- 
thorized appropriation  of  another's  property  is  as  a  rule  sufficient 
to  enable  the  owner  to  maintain  an  action  for  its  conversion.  A 
purchaser  without  notice  from  one  who  has  no  title  and  no  right 
or  apparent  authority  to  transfer  the  property  will  not  be  a  de- 
fense. 

In  BtOs  Y.  Snell,  104  Mass.  173;  s.  o.,  6  Am.  Bep.  216,  it  was 
said:  ''Even  an  auctioneer  or  broker  who  sells  property  for  one 
who  has  no  title,  and  pays  over  to  his  principal  the  proceeds  with 
no  knowledge  of  the  defect  of  title  or  want  of  authority,  is  held  to 
be  liable  for  its  conversion  to  the  real  owner.  Shearer  y.  Evans, 
89  Ind.  400;  Breekenridge  v.  McAfeeybA:  Ind.  141;  Curme  v.  Rauh, 
iupra;  Sianley  v.  Qaylord,  1  Oush.  537;  s.  c,  48  Am.  Dec.  643; 
OUmore  v.  Newiony  9  Allen,  171;  Orunson  v.  State,  89  Ind.  533; 
8.  c,  46  Am.  Bep.  178. 

As  npon  the  facts  assumed  there  was  no  sale  either  absolute  or 
conditional,  so  much  of  the  second  instruction  given  by  the  court 
as  referred  to  a  conditional  sale  was  probably  not  entirely  accurate. 

The  jury  were  correctly  told  in  the  first  instruction  referred  to, 
that  if  certain  facts  and  representations  were  proved,  the  pretended 
sale  was  wholly  void.  In  the  second,  the  same  facts  substantially 
were  assumed,  and  to  the  &cts  assumed  was  added  the  further 
proposition,  that  if  the  sale  was  upon  condition  that  the  title  to 
the  property  should  remain  in  the  plaintiff  until  the  check  spoken 
of  was  paid,  then  the  sale  was  conditional  and  the  plaintiff  would 
be  entitled  to  recover.  There  was  no  dispute  about  the  material 
facts  in  the  case,  and  as  npon  the  undisputed  facts  there  was  no 
sale  of  any  kind,  the  proposition  relating  to  a  conditional  sale  was 
wholly  immateriaL  The  court  should  have  so  treated  it  as  well  in 
the  instructions  given  of  its  own  motion  as  in  those  refused  upon 
the  request  of  the  defendants.  If  however  the  instruction  given 
was  erroneous,  it  was  because,  on  all  the  facts  assumed  in  it,  the 
law  was  stated  more  favorably  to  the  defendants  than  the  rule  war- 
rants. If  all  the  facts  recited  were  proved,  there  was  no  sale  of  any 
kind,  and  the  defendants  were  liable. 

This  practically  disposes  of  the  instruction  prayed  by  the  defend- 
ants. The  difficulty  with  the  instruction  is  that  it  is  not  predicated 
upon  a  state  of  facts  upon  which  a  sale  of  any  kind  can  be  founded, 
or  upon  which  any  apparent  title,  right  or  authority  of  the  person 
VoL.LV  — 24 
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who  obtained  the  catUe  by  frand  can  be  based.  It  proceeds  upon 
the  theory  that  the  bare  deliverj  of  the  cattle,  under  the  expecta- 
tion that  they  were  to  be  shipped  to  a  firm  engaged  in  selling  cattle 
on  commission^  would  be  sufficient  to  defeat  plaintiffs  right.  We 
cannot  give  our  assent  to  this  proposition,  as  applied  to  the  facta 
in  this  case. 

The  fact  that  possession  of  the  plaintiff's  property  was  obtained 
by  the  fraudulent  practices  alluded  to,  and  under  circumstances 
which  neither  diyested  nor  in  any  manner  affected  his  title,  could 
invest  the  wrong-doer  with  no  such  apparent  authority  afl  to  enable 
him  by  any  means  to  communicate  any  right  or  title  to  another; 
and  this  would  be  so  even  though  the  plaintiff  at  the  time  he  de* 
liyered  the  cattle  supposed  he  had  sold  them  to  Fort,  Johnson  & 
Co.,  to  be  resold  by  them  as  commission  men  or  factors. 

Alexander  &  Go.  can  only  protect  themselres  by  showing  some 
title,  right  or  authority,  real  or  apparent,  in  the  fraudulent  pos- 
sessor of  the  cattle.  In  brief,  the  instruction  asked,  as  applied  to 
the  undisputed  facts,  proposes  that  if  possession  of  the  plaintifPa 
cattle  was  obtained  from  him  by  a  person  who  by  means  of  false 
deyices  induced  in  plaintiff's  mind  the  belief  that  he  was  selling 
and  delivering  them  to  a  responsible  firm  of  commission  men,  to- 
be  resold,  when  in  fact  he  was  not  selling  them  to  any  one,  then 
the  person  so  obtaining  possession  had  apparent  authority  to  deUver 
them  to  the  commission  men  in  such  manner  that  they  could  trans- 
fer the  title  to  Alexander  &  Oo.,  so  as  to  shield  them  bom  liability. 
The  only  case  brought  to  our  notice  which  seems  to  lend  any  sup* 
port  to  this  view  is  Boaeh  y.  Turk,  9  Heisk.  708.  The  facts  in 
that  case  were  that  Turk  sent  three  bales  of  cotton  to  Oommeroe 
landing,  on  the  Mississippi,  to  be  shipped  to  Boach  &  Oo.,  com- 
mission merchants  at  Memphis.  Ware,  a  clerk  of  the  shipping 
agent  at  the  landing,  received  the  cotton  in  the  absence  pf  his  prin- 
cipal, and  instead  of  shipping  it  in  the  name  of  Turk,  shipped  it 
in  his  own  name.  The  commission  merchants,  without  notice  of 
the  real  owner,  sold  the  cotton  and  paid  the  money  over  to  Ware. 
It  was  held,  overruling  an  earlier  case,  that  the  commission  men 
were  not  liable  to  Turk,  as  for  a  conversion,  without  a  demand  for 
the  cotton  or  its  proceeds  while  it  was  in  their  hands. 

Upon  an  examination  of  the  case  it  will  be  found  that  the  non* 
liability  of  the  commission  men  was  predicated  upon  the  fact  that 
they  neither  had  the  property,  nor  the  proceeds  arising  from  its 
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sale  in  their  hands  at  the  time  it  was  demanded  of  them.  Without 
yielding  our  assent  to  the  doctrine  of  the  case  cited»  which  we 
think  is  opposed  by  the  authorities  we  have  already  cited  and  many 
others,  we  think  it  clearly  distinguishable  from  the  case  before  us. 

The  cattle  in  question  were  the  plaintiff's  property  when  Alex* 
ander  &  Ca  reoeiYod  and  sold  them.  The  proceeds  of  the  sale 
remained  in  their  hands  when  the  suit  was  commenced,  and  they 
aaserted  a  right  to  it  adverse  to  the  plaintiff.  This^  on  the  doctrine 
of  Roach  y.  Turk,  suprtif  made  them  liable,  as  for  a  conversion. 

If  upon  the  facts  assumed  in  the  instruction  asked  by  the  de* 
*  fendants  in  this  case,  it  had  appeared  that  a  conditional  sale  had 
actually  been  made,  an  entirely  different  question  would  haye  beea 
presented.  In  such  a  case  it  might  well  be,  although  we  decide 
nothing  on  the  subject,  that  the  purchaser  on  condition  would  bft 
dothed  with  such  apparent  authority  as  that  the  serere  rule  of  law 
applicable  here  would  not  be  applied.  Possibly  the  remedy  of  the, 
Tondor  who  confers  upon  another  an  apparent  title  by  a  conditional 
Bale  may  be  restricted  to  the  right  to  recover  the  property,  and 
that  no  one  can  be  held  responsible  in  tort  for  its  conversion  wha 
merely  *' exercises  such  dominion  over  it,  as  is  warranted  by  the 
authority  thus  given.''  Hills  v.  Snell,  104  Mass.  173;  Burhanh  v. 
Orooher,  7  Oray,  158;  8.  c,  66  Am.  Dec.  470;  Vinc&ni  v.  Cornell, 
13  Pick.  2d4;  s.  c,  23  Am.  Dec.  683. 

As  there  is  no  error  found  in  the  record  the  judgment  is  aiBrmed 
with  costs. 

JudjfmmU  offirmotL 

Eujon^  J.,  did  not  sit. 

Ok  PsnnoK  fob  a  Bbhiabih'g. 

MiTOHHLi^  J.  It  is  contended  in  support  of  the  petition  for  a 
rehearing,  that  by  delivering  his  property  to  the  impostor  under 
the  circumstances  disclosed,  the  appellee  is  estopped  to  assert,  aa 
against  a  good  faith  purchaser,  that  he  has  not  by  such  delivery 
invested  the  impostor  with  apparent  authority  to  seU  the  property. 
It  is  said  the  question  is  not  whether  the  title  passed  by  the  trans- 
action between  the  appellee  and  the  swindler,  but  whether  such  an 
appearance  of  authority  was  created  by  delivering  the  cattle  into 
his  possession,  with  knowledge  that  they  were  to  be  shipped  to  a 
firm  engaged  in  selling  on  commission,  as  that  the  appellee  nmy 
not  now  assert  anything  to  the  contrary. 
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In  the  consideration  of  this  question  at  the  former  hearing,  oar 
opinion  was  adverse  to  the  yiew  of  the  appellants  in  this  regard. 
We  held  that  as  one  of  the  essential  factors  to  a  contract — one  of 
the  contracting  parties — was  entirely  wanting,  no  contract  resulted, 
and  hence  no  title  passed,  and  that  a  deliyery  under  the  erroneous 
supposition  that  a  sale  had  been  made  neither  invested  the  person 
to  whom  the  delivery  was  made  with  title,  nor  with  an  apparent 
authority  to  sell  or  dispose  of  the  property  thus  delivered.  We 
adhere  to  this  conclusion. 

Our  attention  is  called  to  the  case  of  Samuel  v.  Cheney ^  135  Mass. 
278;  8.  c,  46  Am.  Hep.  467.  Upon  an  examination  of  the  case  we 
do  not  think  it  supports  the  appellant's  contention.  The  origin  of 
that  case  was  a  suit  to  hold  a  common  carrier  liable  for  goods  de- 
livered to  a  swindler.  An  impostor  falsely  personated  a  merchant 
in  good  credit,  and  ordered  goods  to  be  shipped  to  himself  by  the 
name  of  the  merchant  personated,  at  a  given  number.  The  goods 
were  delivered  by  the  carrier  according  to  the  directions  upon 
them,  to  the  person  who  actually  sent  the  order.  The  consignor 
supposed  the  order  was  from  the  merchant.  The  merchant  neither 
gave  the  order  nor  received  the  goods,  but  the  carrier  delivered  the 
goods  at  the  place  to  which  they  were  directed  and  to  the  person 
who  actually  ordered  them.  It  was  held  that  the  contract  of  the 
carrier  was,  not  that  he  would  ascertain  who  was  the  owner  of  the 
goods  and  deliver  to  him,  but  that  it  was  sufficient  to  exonerate  the 
carrier  from  liability  for  negligence  if  he  delivered  the  goods 
according  to  directions  to  the  person  to  whom  they  were  sent.  That 
the  consignor  directed  and  sent  the  goods  to  a  person  different 
from  the  one  he  actually  intended,  could  not  make  the  carrier  liable 
for  negligence  in  delivering  the  goods  at  the  place  to  which  they 
were  directed  and  to  the  very  person  who  ordered  them.  No  ques- 
tion of  title  or  apparent  authority  was  involved  in  the  case.  The 
sole  question  related  to  the  carrier's  negligence. 

The  appellee  was  not  estopped  on  the  ground  of  negligence  in 
delivering  the  cattle  under  the  circumstances  disclosed.  To  con- 
stitute an  estoppel  the  party  sought  to  be  estopped  must  have  de- 
signedly done  some  act  or  made  some  admission  inconsistent  with 
the  claim  or  defense  which  he  proposes  to  set  up,  and  another  must 
have  acted  on  such  admission  with  his  knowledge  and  consent 

The  owner  of  the  cattle  was  induced  to  believe  that  he  had  made 
a  sale  to  Fort,  Johnson  &  Go.     Acting  on  that  belief,  he  deliyered 
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the  property,  as  he  supposed,  to  a-  member  of  the  firm.  For  want 
sf  a  purchaser  no  contract  of  sale  resulted.  No  authority  or  ap- 
pearance of  authority  was  either  conferred  or  attempted  to  be  con- 
ferred upon  the  impostor  other  or  different' from  that  which  would 
have  attended  a  sale.  When  it  resulted  that  no  sale  took  place  the 
deliyery  and  all  the  incidents  of  the  transaction  were  a  nullity  and 
ineffectual  to  support  the  claim  of  the  purchaser.  It  was  void  ab 
ifUiio.  Unless  negligence  resulting  in  injury  to  another  could  be 
imputed  to  the  owner  of  the  property  after  he  disooyered  or  might 
haye  discoyered  the  deceit  practiced  upon  him»  he  had  the  right  to 
treat  the  property  as  his  own,  and  recoyer  as  for  a  conyersion. 

Upon  the  subject  generally,  EdmundB  y.  MerchatUs^  etc.,  Co., 
135  Mass.  283;  ThatAer  t.  Moors,  134  Mass.  156;  JtodKffr.  DaUin^ 
gor,  141  Mass.  1. 

The  petition  for  a  rehearing  is  oyernddd. 


House  y.  Alexakdril 

(106  Ind.  100.) 
h^ncfy — reseisMon  of  e(mtraet. 

Am  infiuit  fumer  who  has  poichaaed  a  horse  may  rescind  and  leeover  the 

price  paid. 

AOnON  for  purchase-price  of  a  horse.    The  opinion  states  the 
case.    The  plaintiff  had  judgment  below. 

/•  &  Seoboy,  for  appellant. 

/.  /).  Miller  and  K  E.  Oavin,  for  appellee. 

Elliott,  J.  The  first  paragraph  of  the  appellee's  complaint 
alleges  that  he  is  an  infant;  that  he  bought  of  the  defendant  a 
horse  for  which  he  paid  1150;  that  he  tendered  back  the  horse  to 
the  defendant  and  demanded  the  return  of  his  money;  that  the 
purchase  of  the  horse  was  not  for  his  benefit^  Prayer  for  a  rescis- 
sion of  the  contract  and  the  recoyery  of  the  money  paid. 

In  support  of  the  attack  upon  this  paragraph  of  the  complaint, 
appellant's  counsel  quotes  from  1  Pars.  Cent.  322,  the  following: 
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.^'If  an  in&nt  adTUiote  money  on  a  ▼oidaUe  contnuat  whidi  h^ 
afterward  reeoindB^  he  oannot  reooter  this  money  back,  beeanae  it 
is  lost  to  him  by  hia  own  aot,  and  the  privilege  of  infancy  does  not 
extend  00  far  aa  to  restore  this  money  unless  it  was  obtfdned  from 
him  by  fraud.''  This  is  not  and  neyer  wair  the  law.  In  SkwiUff 
T.  Mittard,  12  B.  L  272;  8.  c,  84  Am.  Bep.  640,  the  court  ex^ 
pressly  repudiated  Mr.  Parsons'  statement,  saying:  **  He  dtes  no 
authority.  The  doctrine  so  broadly  laid  down  has  been  orerruled 
by  later  authorities,  and  this  passage  has  been  condemned  in  Sob^ 
insan  y.  Weeks,  56  Me.  102, 104;  still  the  last  edition  of  the  text- 
book takes  no  notice  of  the  fact."  1  Whart.  Oont.  47;  S^HtrmanTi 
Eeim,  88  N.  T.  245;  Ooop&r  y.  Attport,  10  Daly,  852;  Oarpeniwy. 
€arp0nUry4&  luiL  142;  White  y.  Brands,  51  Ind.  210;  DiU  ▼. 
Bowm,  54  Ind.  204;  Indianapolis,  eie.,  Co.  y.  Wilcox,  59  Ind.  429; 
Ayers  y.  Bums,  87  Ind.  245;, a.  0.,  44  Am.  Bep.  759. 

There  is  some  conflict  in  the  authorities  as  to  whether  an  infant 
may  ayoid  a  contract  and  recoyer  the  money  paid  upon  it  without 
returning  the  property  receiyed  by  him,  but  there  is  no  substantial 
difference  upon  the  proposition  that  where  he  tenders  back  all  that 
he  receiyes,  and  seeks  a  recoyery  of  the  money  paid  by  him,  he  is 
entitled  to  recoyer  it  Our  cases,  beginning  as  far  back  at  least  as 
Miles  y.  Linfferman,  24  Ind.  885,  hold  that  there  may  be  a  recoy- 
ery, although  the  property  receiyed  is  not  restored,  but  in  this  in- 
stance our  depirion  stopp  far  short  of  that,  for  |here  the  contract 
was  not  for  the  infant's  benefit,  and  he  offers  to  restore  the  prop- 
erty receiyed. 

The  theory  of  the  third  paragraph  of  the  appellant's  answer  is 
that  the  horse  bought  of  him  was  a  necessary,  for  the  reason  that 
the  appellee  was  engaged  in  farming,  and  needed  the  horse  in  order 
to  successfully  carry  on  his  business.  This  theory  is  unsound.  The 
law  does  not  encourage  persons  to  engage  in  business  during  non- 
age, but  on  the  contrary,  its  policy  is  to  keep  infants  from  engaging 
in  business  until  they  haye  attained  full  age,  and  upon  this  ground  it 
is  uniformly  held  that  articles  purchased  for  business  purposes, 
whether  that  of  agriculture  or  commerce,  cannot  be  deemed  neces- 
saries. This  is  the  law,  as  the  courts  declare,  eyen  though  the  infant 
depends  upon  his  business  for  support.  Lofoe  y.  Oriffith,  1  Scott. 
458;  Latf  y.  Booth,  8^0.  &  E.  292;  Mason  y.  Wright,  18  Meta  806; 
Merriam  y.  Ounningham,  11  Gush.  40;  DeceU  y.  Lewenthal,  57  Miss. 
381 ;  Grace  y.  Hal^,  2  Humph.  28;  1  BoL  Abr.  729;  Ore.  Jac.  494. 
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The  eonrt  affiimed  thk  general  mk 
$0  Ind.  SIO,  njing:  **  But  it  has  been^thilj 
that  necwariffMi  do  not  include  honesy  saddles, 
tridka^  liqMBiy  pklola,  powder^  whips  and  fiddles."  A  Yerdict 
svaidiBg  ffwprnaatiiHi  against  an  infant  for  the  hire  of  horses  and 
p^  was  net  aside  in  Arrijeii  t.  fime,  1  M.  ft  G.  560,  as  perrerse. 

In  Wkmfim  t.  JfiwimsM^  5  Ad.  ft  K  606,  OoLBBiDai,  J.»  Teiy 
sCnm^jdedaieB  that  horses  are  not  neoessaries.  Thecaseof  Asrf 
T.  Fwmimr,  1  Jnr.  683,  cannot  be  jnatly  considered  as  an  ezoepiion 
to  the  general  role,  for  although  it  was  there  held  that  a  horse  was 
a  neceaaaiT,  it  was  so  becaose  the  infant  had  been  directed  U>  use 
<ne  bj  his  medical  adTiser,  Sir  Benjamin  Brodie.  In  such  a  case 
as  thst  it  may  well  be  that  a  horse  is  a  necessary  in  the  same  sense 
that  mftdidmis  and  medical  services  are  neceasaries. 

We  need  not  diacnss  the  f onrth,  fifth  and  sixth  paragraphs  of 
the  answer  in  detail,  for  what  we  haTC  said  disposes  of  the  legal 
yiesKons  arising  apon  them. 

The  aerenth  paragraph  of  the  answer  alleges  that  the  appelle^ 
ratified  the  contract  after  he  became  of  age,  bat  the  fMts  stated  do 
not  sostain  the  condosion  of  the  pleader,  and  it  is  by  the  fMts  and 
not  npon  the  conclusion  that  the  snflcienoy  of  the  answer  most  be 
determined.  The  comjdaint  ayers  that  the  appellee  had  disaflBrmed 
the  oontrBct,  had  offered  to  restore  the  property,  and  had  demanded 
the  consideration  paid  for  it,  so  that  a  mere  retention  and  use  of 
it  after  he  attained  majority  cannot  be  deemed  a  ratification.  We 
think  it  perfectly  dear  that  after  an  infant  has  done  all  in  his 
power  to  seoore  a  rescission  and  has  brought  suit  to  rescind  the 
contract,  he  cannot  be  held  to  hare  ratified  the  contract  because 
the  property  isstill  retained  by  hinu  What  more  he  could  do  to 
eridence  his  repudiation  of  the  contract,  or  what  more  he  could 
I^ally  do  toward  putting  it  into  the  possession  of  the  seller,  we  are 
at  a  loss  to  conjecture. 

No  objections  to  the  testimony  condemned  by  a  general  assertion 
are  pointed  out,  and  well  settled  rules  forbid  us  from  searching  for 
them.  If  counsel  expect  to  have  objections  considered  they  must 
specifically  state  in  their  brief  what  they  are. 

Sixteen  days  after  the  purchase  of  the  horse  the  appellee  took  it 
and  started  to  the  appellant's  house,  but  met  the  latter  on  the  higli- 
way  some  distance  from  his  house.  ,  What  occurred  at  that  time  is 
thus  described  by  the  appellee :    **  I  told  Mr.  House  I  had  brought 
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the  horse  back;  he  was  not  what  I  bought  him  for,  nor  what  he 
represented  him  to  be;  I  told  him  I  wanted  my  money  back;  be 
said  he  would  not  gite  it;  I  got  out  and  held  the  horse;  Mr.  House 
looked  at  the  horse;  he  was  afoot  driving  hogs,  he  said  he  would 
not  take  him;  he  said  something  about  the  horse  being  abused." 
This  evidence  shows  that  the  acts  of  the  defendant  excused  a  ten- 
der; for  it  is  settled  law  that  where  a  tender  is  made  and  a  reason 
is  given  for  its  rejection,  which  shows  that  a  further  tender  would 
be  fruitless,  none  other  need  be  made.  Hanna  v.  Phelps,  7  Ind. 
21;  8.  c,  63  Am.  Dec.  410;  jStna  Ins.  Co.  v.  Shrysr,  85  Ind.  362, 
see  p.  368.  Oonceding,  but  not  deciding,  that  a  tender  was  neoeS' 
aary,  the  evidence  shows  that  a  sufficient  one  was  made. 

Judgment  affirmed. 
Petitioii  for  a  leheazing  overruled. 


■ 

Mutual  LnrslKsmiAjroB  Ooxpavt  t.  Hazxlkc^ 

(UBInd.  SttJ 

tenHanal  seff-destructum. 

▲  specific  and  separate  stipulation  in  a  policy  of  life  Insniance,  that  if  the  as- 
sured shall  become  intemperate  to  a  certidn  degne  the  company  may  eanosi 
the  policy,  sapersedes  a  general  stipulation  that  snch  a  degree  of  intemper* 
ance  shall  work  an  absolute  forfeiture. 

▲  provision  in  a  policy  of  life  insurance,  that  if  the  assured,  whether  sane  or 
insiMie,  shall  die  by  his  own  hand,  the  poUpy  shall  be  void,  has  no  appUcatioa 

*  to  a  case  where  death  ensues  from  an  overdraught  of  whisky  taken  with- 
oat  any  intention  of  destroying  his  life,  by  one  who  had  become  physically 
and  mentally  weak  by  causes  beyond  his  controL 

ACTION  on  a  life  insurance  policy.     The  opinion  states  the  case. 
The  plaintiff  had  judgment  below. 

21  HdnfM  and  8.  A,  Hays,  for  appellant. 

M.  A.  Jfoare,  G.  0.  Moore,  D.  E.   Wittiamson,  and  A.  Daggy^ 
lor  appellee. 

MiTCHBLL,  J.     Sarah  S.   Hazelett  brought  suit  against  the 
Northwestern   Mutual  Life  Insurance  Company,  to  recover  the 
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amount  of  a  policy  of  infforance  issued  upon  the  life  of  her  hns- 
buid. 

The  policy  stipulates  that  upon  due  proof  of  the  death  of  William 
J.  Hazeletty  the  sum  of  13,000  shall  within  a  time  limited  be  paid 
to  his  wife,  Sarah  S.  Hazelett,  as  beneficiary.  Issues  were  made 
upon  a  complaint  filed  in  the  court  below,  and  upon  trial  by  a  jury, 
ayerdict  was  returned,  upon  which  judgment  was  entered  for  $3,300, 
the  amount  of  the  policy  and  accumulated  interest. 

[Minor  point  omitted.] 

A  demurrer  was  sustained  to  the  first  paragraph  of  the  defend* 
ant's  answer.    This  ruling  is  assigned  for  error. 

This  answer  sets  up  a  defense,  that  the  policy  contained  an  ex- 
press stipulation  that  if  the  assured  should  ever  become  intemper- 
ate or  so  far  intemperate  as  to  impair  health  or  induce  delirium 
tremens,  the  policy  should  become  null  and  yoid.  It  ayers  that 
after  the  policy  was  deliyered  the  assured  did  become  intemperate  to 
such  a  degree  as  to  induce  delirium  tremens 

The  second  clause  of  the  printed  conditions  upon  which  the  policy 
was  accepted,  as  therein  recited,  contains  among  many  other  pro- 
hibitions in  respect  to  the  conduct  and  occupation  of  the  assured, 
a  prohibition  against  intemperance,  the  substance  of  which  is  stated 
in  the  answer  as  summarized  above.  This  clause  provides  that  the 
doing  of  any  or  all  of  the  things  prohibited  therein  shall  render  the 
policy  null  and  void. 

The  fifth  clause  of  the  printed  conditions  of  the  policy  is  as  fol- 
lows: '*  5th.  If  the  said  insured  become  habituaUy  intemperate^ 
'  or  so  far  intemperate  as  either  to  impair  health  or  induce  delirium 
tremens,  then  in  either  such  case,  the  company  may  cancel  this 
policy,  and  thereupon  be  absolved  from  all  liability  upon  the  same 
except  only  the  '  surrender  value '  thereof,  computed  according  to 
the  practice  of  the  company,  which  surrender  value  it  will  pay  on 
the  surrender  of  this  policy  if  applied  for  in  the  life-time  of  the  in- 
sured and  within  one  year  from  the  cancellation  of  the  policy.'' 

In  the  clause  first  alluded  to,  intemperance  to  the  degree  of  im- 
pairment of  health,  or  of  inducing  delirium  tremens,  worked  an 
absolute  forfeiture.  In  the  other,  the  result  which  was  to  flow  from 
the  same  conduct  was,  that  the  insurance  company  might  cancel 
the  policy,  and  by  that  means  absolve  itself  from  liability,  except 
for  the  "  surrender  value.'* 

The  first  stipulation  is  found  in  a  printed  clause  in  which  are 
VoL.LV  — 25 
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oontained  nameroiu  other  oonditionB,  the  Tiohition  of  any  <»ie  of 
which  was  to  render  the  policy  yoicL  The  last  is  a  separate  dame 
of  the  contract  and  is  complete  in  itself. 

It  thus  appears  that  two  stipulations  were  incorporated  in  the 
policy,  coTering  the  same  subject-matter.  The  one  proTiding  that 
upon  certain  conditions  the  policy  should  become  ab(M>lntely  Toid; 
the  other  that  upon  precisely  the  same  conditions,  the  insurance 
company  might  avoid  the  policy  and  absolye  itself  from  liability  to 
a  certain  extent.  Since  both  of  these  conditions  cannot  sland 
together,  the  inquiry  is,  which  shall  prevail  P 

While  forfeitures  are  never  favored,  yet  if  upon  a  reasonable  con- 
struction it  appears  that  the  parties  contracted  for  a  forfeiture 
upon  certain  conditions,  it  only  remains  for  the  courts  to  enforce 
the  contract  as  the  parties  have  made  it  It  is  neither  unlawful 
nor  against  the  public  policy  for  a  contract  of  life  insurance  to 
stipulate  that  upon  certain  conditions  or  contingencies  the  policy 
should  become  void.  Bloom  v.  FranUyn  Life  Ins.  Cb.,  97  In<L 
478;  &  0.,  49  Am.  Bep.  469;  Douffkur.  Kniekerboekor  Life  Ins.  06., 
S3  N.  Y.  493. 

A  forfeiture  will  not  be  enforced  unless  it  is  clearly  demanded  by 
established  rules  governing  the  construction  of  written  agreements. 

When  a  policy  of  insurance  contains  inconsistent  or  contradic- 
tory provisions,  it  is  the  rule  that  the  provision  most  favorable  to 
the  assured  will  be  adopted.  JUouler  v.  American  Life  Ins.  Co., 
Ill  IT.  S.  835;  National  Bank  v.  Ins.  Co.,  95  IT.  EL  673. 

Courts  will  construe  a  contract  of  insurance  liberally,  so  as  to 
give  it  effect  rather  than  to  make  it  void.  Conditions  which  create' 
forfeitures  will  be  construed  most  strong  against  the  insurer.  Only 
a  stem  legal  necessity  will  induce  such  a  construction  as  will  nullify 
the  policy.  Carson  v.  Jersey  Ins.  Cb.,  43  N.  J.  L.  300;  s.  a,  89 
Am.  Bep.  584;  Franklin  Life  Ins.  Co.  v.  Wallaee,  93  Ind.  7;  Bliss 
life  Ins.,  §  885. 

In  Burkhard  v.  Travaiers^  Ins.  Co.,  102  Penn.  St.  362;  s.  C,  84 
Am.  Bep.  205,  it  was  said:  '^  When  a  party  uses  an  expression  of  his 
liability  having  two  meanings,  one  broader  and  the  other  more  nar- 
row, and  each  equally  probable,  he  cannot  after  an  acceptance  by 
the  other  contracting  party  set  up  the  narrow  construction." 

The  policy  before  us  having  been  presumably  prepared  by  the 
company,  and  containing  on  its  face  inconsistent  or  ambigaoua 
stipulations  as  to  the  consequences  which  should  result  from  intern- 
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perance,  the  meaning  most  fayorable  to  the  aasured  mnst  be  attriba- 
ted  to  it  Thifl  nde  ia  particularly  applicable  in  a  case  like  thisy 
where  a  forfeiture  la  insisted  upon.  To  hold  otherwise  would  be  to 
giro  a  construction  to  the  contract  which  would  enable  the  insurance 
company  to  exercise  its  option^  after  haying  coUected  premiums,  to 
insist  upon  a  forfeiture  or  not  according  to  its  pleasure. 

The  consequence  of  intemperance  was  made  the  subject  of  a  par- 
ticular specific  and  separate  stipulation  in  which  no  other  subject 
18  mentioned,  and  according  to  well-established  rules  of  con- 
BtmctioUf  when  such  is  the  case,  the  separate  specific  stipulation  is 
to  be  preferred  over  a  general  stipulation  inconsistent  therewith. 

As  there  was  no  averment  iu  the  answer  that  the  insurance  com- 
pany had  abeolyed  itself  from  liability  by  cancelling  the  policy,  ac- 
cording to  the  terms  of  the  fifth  stipulation  contained  therein,  the 
demurrer  to  the  first  paragraph  of  the  answer  was  correctly  sus- 
tained. 

The  demurrer  was  substantially  in  the  form  of  that  considered  in 
the  cases  of  Rennick  y.  ChandUry  59  Ind.  354,  and  8t(m$  y.  ^one^ 
75  Ind.  235,  and  is  subject  to  the  same  criticisms  as  were  there 
made.  It  sufSciently  appears  howeyer  that  it  was  addressed  to  each 
paragraph  of  the  answer  separately.  MUchell  y.  Stinaon,  80  Ind. 
3^  It  is  therefore  not  a  joint  demurrer,  as  contended,  to  all  of  the 
NYeral  paragraphs  of  answer. 

It  is  assigned  for  error  that  the  court  erred  in  oyerruling  the  de- 
murrer to  the  second  and  third  paragraphs  of  reply.  Both  of  these 
leplies  are  directed  to  the  fourth,  fifth,  sixth  and  seyenth  para- 
graphs of  answer. 

Each  of  these  paragraphs  of  answer  refers  to  a  stipulation  which 
is  found  in  the  policy,  to  the  effect  that  whether  sane  or  insane,  if 
the  assured  shall  die  by  his  own  hand  the  policy  shall  be  yoid. 

The  fourth  paragraph  of  answer,  which  fairly  represents  all  the 
others,  charges  in  substance,  that  after  the  deliyery  of  the  policy, 
the  assured  yoluntarily  entered  upon  a  course  of  dissipation,  by  an 
exoessiye  use  of  spirituous  and  malt  liquors  as  a  beyerage,  whereby 
his  mental  and  physical  powers  were  enfeebled,  and  he  was  ren- 
dered lees  able  to  understand  the  nature  and  probable  results  of  his 
own  acts,  and  that  while  in  such  enfeebled  condition,  and  without 
folly  knowing  the  consequences  of  his  acts,  he  procured  and  swal- 
lowed an  exoessiye  draught  of  alcoholic  liquor,  from  the  e£Eect  ot 
which  he  died  shortly  thereafter. 
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The  replies  set  up  sabstantially,  that  the  assared,  prior  to  his 
death,  from  causes  over  which  he  had  no  control,  became  physically 
and  mentally  weak  and  diseased,  and  that  he  resorted  to  the  use  of 
spirituous  liquors  as  a  means  of  restoring  his  health;  that  during 
his  physical  and  mental  debility  he  accidentally,  without  any 
intention  of  destroying  his  life,  took  an  overdose  of  whisky,  from 
the  effect  of  which  he  became  sick  and  died;  that  the  results  which 
followed  the  use  of  whisky  were  not  expected  nor  intended  by  the 
assured;  that  by  reason  of  his  weak  and  debilitated  condition,  the 
whisky  had  an  unusual,  accidental  and  unexpected  effect  upon  the 
assured,  causing  him  to  sicken  and  die,  when  no  such  result  was 
expected  or  intended. 

On  behalf  of  the  appellant  it  is  contend^  that  because  it  is  not 
denied  that  the  assured  voluntarily  entered  upon  a  course  of  dissi- 
pation, as  charged  in  the  answer,  and  because  it  is  not  denied  that 
his  weak  and  enfeebled  condition  was  the  result  of  such  dissipation, 
the  replies  do  not  avoid  the  answer,  notwithstanding  the  averments 
therein  contained  that  the  effect  produced  by  the  draught  of  whisky 
was  unexpected,  unintentional  and  accidental.  It  should  bo 
stated  that  it  is  averred  in  the  second  paragraph  of  the  reply,  that 
the  assured  did  not  use  intoxicating  liquors  so  as  to  impair  his 
strength  or  destroy  his  health.  i 

In  the  third  paragraph,  the  averment  is,  that  he  became  physi- 
oally  and  mentally  diseased  and  weak  from  causes  over  which  he 
had  no  control. 

Stipulations  of  the  character  here  under  consideration  have  been 
the  subject  of  much  discussion  and  of  frequent  judicial  construo- 
tion.  It  seems  to  be  settled  that  such  a  clause  in  a  policy  of  life 
insurance  is  a  protection  to  the  insurer,  in  case  of  rolunti^  and 
intentional  self-destruction  by  the  assured,  whether  sane  or  insane. 
Begelow  ▼.  Berkshire  Life  Ins.  Co.^  03  IT.  S.  284;  De  Oogorta  t. 
Knicherhocker  Life  Ins.  Co.,  65  N.  Y.  232;  Pierce  v.  Traveller^ 
Life  Ins.  Co.,  34  Wis.  389. 

Such  a  clause  has  however  no  application  to  a  case  in  which 
death  resulted  by  accident  or  without  intention  or  expectation, 
even  though  it  was  caused  by  the  hand  of  the  assured.  Death 
resulting  from  accident,  or  from  an  act  which  at  the  time  it  was 
entered  upon  or  engaged  in  was  not  expected  or  intended  to  pro- 
duce that  result,  cannot  be  said  to  be  within  the  meaning  of  the 
policy.    Penfold  v.  Universal  Life  Ins.  Co.,  85  N.  Y.  317;  8.  c,  39 
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Am.  Rep.  660;  Pierce  y.  Travettere'  Life  Ins.  Co.,  eupra;  Bwrkhard 
T.  TraveUere^  Life  Ine,  Go^  eupra. 

The  pleadingB  imder  oonaderation  inyolye  no  question  of  insanity. 
It  is  not  ayerred  that  the  aosoied  was  insane.  From  causes  over 
which  he  had  no  control,  a  state  of  mental  and  physical  weakness 
resulted^  and  while  in  that  state  he  took  an  oTerdraught  of  whisky 
without  any  expectation  or  intention  of  destroying  his  life.  Death 
was  therefore  the  result  of  an  accident,  and  the  policy  is  not 
avoided.  The  demurrer  to  the  replies  was  properly  OTerruled. 
'  [Otlier  matters  omitted.] 

Judgment  iffimmL 


Foiaz  T.  KxBLnr. 
CMS  iiid.  an.) 

Ibder  the  oonstltiitlanal  inhibltlQii  of  holding  more  tbaa  one  IncntiTO  ollloe  sA 
the  Mine  time,  a  person  may  not  hold  the  salazied  office  of  township  tmslee 
and  postmaster  at  the  same  time. 

fpHE  opinion  states  the  case. 

T.  JP.  Palmer  and  Jf.  M.  Sill,  for  appellant. 

A.  W.  Reynolds^  E.  B.  Sellers  and  D.  D,  Dale,  for  appellee. 

Elliott,  J.  John  G.  Eerlin,  the  appellee,  received  a  majority 
of  the  Totes  cast  at  an  election  held  on  the  7th  day  of  April,  188^ 
for  the  office  of  trustee  of  Princeton  township.  The  term  of  the 
oflSce  to  which  he  was  elected  began  on  the  14th  day  of  April,  1884, 
and  on  that  day  he  entered  into  the  office.  At  the  time  he  was 
elected,  he  was  the  postmaster  at  the  town  of  Seafield  in  that  town- 
ship, and  was  receiying,  as  such  officer,  a  compensation  of  more 
than  $200  per  annum;  he  did  not  yacate  the  office  of  postmaster, 
but  on  the  contrary,  he  retained  it,  and  was  holding  it  at  the  time 
this  action  was  instituted.  The  facts  of  which  we  haye  giyen  a 
synopsis  are  stated  formally  and  at  length  in  the  appellant's  peti- 
tion, to  which  the  trial  court  sustained  a  demurrer. 
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Oar  Gonstitution  contains  a  provision  prohibiting  a  citizon  from 
holding  two  lucrative  offices,  either  Federal  or  State,  at  the  same 
time.  The  provision  to  which  we  refer  reads  thus :  **  No  person 
holding  a  lucrative  office  or  appointment  under  the  United  States, ; 
or  under  this  State,  shall  be  eligible  to  a  seat  in  the  general  as- 
sembly; nor  shall  any  person  hold  more  than  one  lucrative  office  at 
the  same  time,  except  as  by  this  Constitution  expressly  permitted,  . 
provided,  that  offices  in  the  militia  to  which  there  is  attached  no 
annual  salary,  and  the  office  of  deputy  postmaster  where  the  com- .. 
pensation  does  not  exceed  ninety  dollars'  per  annum,  shall  not  l^ 
deemed  lucrative ;  and  provided,  also,  that  counties  containing 
less  than  one  thousand  poUs  may  confer  the  office  of  clerk,  recorder 
and  auditor,  or  any  two  of  said  offices,  upon  the  same  person. ** 
There  is  in  our  minds  no  doubt  that  the  Constitution  applies  to  all 
lucrative  National  and  State  offices  of  whatsoever  class,  except 
deputy  postmasters  whose  compensation  does  not  exceed  ninety 
dollars  per  annum,  since  any  other  ruling  would  render  nugatory 
the  plain  words  of  the  instrument  and  make  the  provision  respect> 
ing  deputy  postmasters  either  meaningless  or  absurd* 

It  is  quite  evident  that  the  framers  of  the  Constitution  intended  * 
that  postmasters  should  be  regarded  as  Federal  officers,  but  ot. 
principle  independent  of  the  language  of  that  instrument,  there  can 
be  no  contrariety  of  opinion  upon  this  subject.  They  are  officers 
within  the  definition  given  by  the  authorities.  ''An  office,"  says 
the  Supreme  Court  of  the  United  States,  "  is  a  public  station  or 
employment,  conferred-  by  the  appointment  of  government  The 
term  embraces  the  ideas  of  tenure,  duration,  emolument  and 
duties.''     United Staies  v.  Rariwell,  6  WaU.  885. 

In  Renljf  v.  [Maffor,  5  Bing.  91,  Bbsi,  0.  J.,  said:  ''  In  my 
opinion  every  one  who  is  appointed  to  discharge  a  public  duty,  and 
receives  a  compensation  in  whatever  shape,  whether  from  the  crown 
or  otherwise,  is  constituted  a  public  officer.*'  In  various  forms  this  . 
definition  is  given  in  many  cases.  Case  of  Wood,  2  Cow.  29,  note; 
People  V.  Common  Council,  77  N.  T.  503;  8.  c,  33  Am.  Bep.  659.  . 
But  there  are  cases  directly  declaring  that  postmasters  are  publio 
officers.  Rodman  v.  Jlarcouri,  4  B.  Monr.  224;  Hoglan  t.  Carpenter, 
4  Bush,  89;  Paitereon  v.  Miller,  2  Mete.  (Ey.)  493;  High  Extra. 
Leg.  Bem.,  g  95. 

In  all  the  decisions  upon  constitutional  provisions  similar  to  oum 
that  we  have  been  able  to  find,  it  is  laid  down  for  law  that  one  who 
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holds  a  Federal  ofBoe,  great  or  mnall,  to  which  oompensation  ia 
attached,  cannot  at  the  same  time  be  lawfully  the  incumbent  of  a 
loeiatiTe  ofiBoe  under  the  statutea  of  the  State.  In  re  Corliss,  11 
&  L  638;  8.  a,  23  Am.  Bep.  538;  OaieY.  De  Oress,  53  Tex.  387; 
Dawnpari  y.  Mayor,  67  N.  Tv4^6;  State  t.  Clarke,  3  Nev.  5,66. 

Jt  the  offipe  of  townahip  trustee  is  a  lucrative  one  within  the 
meaning  of  the  Constitution,  the  appellee  had  no  right  in  it  while 
holding  the  Federal  office  of  postmaster,  and  that  it  is  a  lucratiye 
office  is  settled  by  our  decisions.  Daileff  t.  State,  8  Blackf.  329; 
CMghion  y.  Piper,  U  Ind.  182;  State  y.  Kirk,  44  Ind.  401;  8.  o., 
15  Am.  Bep.  239.  Both  offices  the  appellee  could  not  hold,  and 
from  one  or  the  other  he  must  be  ousted. 

The  State  courts  have  authority  to  expel  him  from  the  office  of 
township  trustee,  but  not  from  the  office  held  by  appointment  from 
the  Federal  goyemment.  Our  courts  cannot  decide  upon  the  right 
of  an  appointee  of  the  National  government,  but  they  can  decide 
upon  the  right  of  one  asserting  a  title  to  an  office  under  the  laws 
of  the  State. .  Within  the  powers  delegated  to  it  the  Federal  gov- 
ernment is  supreme,  and  this  necessarily  carries  the  authority  to 
determine  upon  the  qualification  of  its  officers  and  their  right  to 
hold  office.  Rodman  v.  Harcowrt,  supra;  Hoglan  v.  Carpenter, 
supra.  As  our  courts  have  no  authority  to  expel  an  incumbent 
from  a  Federal  office,  they  are  powerless  to  control  a  man  who 
attempts  to  defy  our  Oonstitution  by  holding  both  a  Federal  and  a 
Staie  office,  unless  they  have  authority  to  expel  him  from  an  office 
held  under  the  laws  of  the  State,  notwithstanding  the  fact  that  he 
may  have  entered  into  the  State  office  last.  We  entertain  no  doubt 
that  our  courts  do  possess  power  to  oust  a  man  from  a  State  office 
who  undertakes  to  hold  it  in  defiance  of  our  Oonstitution.  This 
doctrine  is  ably  and  decisively  declared  in  the  case  last  cited.  If 
a  man  persists  in  clinging  to  a  Federal  office,  our  courts  can  and 
will  compel  him  to  loosen  his  hold  upon  an  office  created  by  the 
State.  If  he  perseveres  in  his  effort  to  violate  one  fundamental 
law  by  holding  two  offices,  the  sure  penalty  will  be  the  loss  of  that 
over  which  the  State  has  jurisdiction.  He  may,  if  he  will,  surren- 
der the  Federal  office  and  retain  that  created  by  the  State,  but  he 
cannot  retain  both  in  defiance  of  the  Constitution.  If  he  elects  to 
hold  the  Federal  office  he  must  surrender  the  State  office.  The 
courts  win  ooeroe  obedience  to  the  Oonstitution,  and  will  not  per* 
mit  men  to  hold  office  in  violation  of  its  provisions. 
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It  is  doubileBS  the  general  role  that  where  a  man  aooepts  aa 
office  held  under  the  State,  he  Tacates  another  held  under  the  same 
sovereignty.  Dail$jf  y.  8taU,  9upra;  Lucas  y.  Shyfherd,  16  Ind. 
368;  Creighton  t.  Piper,  supra;  Howard  y.  Shoemaker,  35  Ind.  Ill; 
Ootian  r.  PhiUips,  56  N.  H.  220;  Milward  y.  ThaUh^,  2  T.  B.  81; 
PeopU  y.  Hani/an,  96  HL  420;  Stuibs  y.  Lea,  64  Me.  Id5;  8heU  ▼. 
Cousins,  77  Ya.  328. 

But  the  reason  of  the  rule  fails  when  applied  to  offices  held  under 
different  soYoreignties,  and  where  the  reason  of  the  rule  fails/  so 
ako  does  the  rule.  There  is  reason  for  the  rule  where  the 
offices  emanate  from  the  same  gOYemment,  but  none  where  the 
offices  are  created  by  different  goYornments.  The  National  law 
neither  creates  nor  goYoms  a  State  office;  neither  inducts  the  officer 
into  office  nor  expels  him  from  it;  neither  fixes  his  qualifications 
nor  prescribes  his  disabilities.  On  the  other  hand  the  State  law 
exerts  no  dominion  over  the  Federal  officer  as  an  officer,  neither 
prescribes  his  qualifications  nor  declares  his  disabilities,  and  H  is 
therefore  logically  inconceiYable  that  the  acceptance  of  an  office 
existing  under  a  State  law  Yacates  an  office  existing  under  a  National 
law.  Where,  as  here,  a  man  elected  to  a  State  office  persists  in 
retaining  a  Federal  office,  actually  remains  in  it,  enjoying  its 
emoluments  and  discharging  its  duties,  he  does  not  in  legal  con- 
templation and  certainly  not  in  fact  Yacate  it  by  entering  into  an 
office  existing  under  the  laws  of  the  State,  and  for  this  plain  reason 
the  laws  of  the  State  do  not  operate  upon  Federal  offices.  Our  laws 
i.6  not  extend  to  offices  created  by  the  general  government,  and  no 
act  that  an  officer  acting  under  our  laws  can  do  can  Yacate  an  office 
upon  which  our  laws  do  not  operate.  Nothing  done  under  our  laws 
can  operate  where  our  laws  are  without  effect 

We  must  hold  that  a  man  can  be  expelled  from  a  State  office 
who  persists  in  holding  one  given  him  by  the  Federal  gOYomment, 
or  we  must  concede  that  the  courts  of  Indiana  cannot  control  a 
citizen  who  assumes  to  hold  office  in  direct  violation  of  the  Con> 
stitution.    This  concession  will  not  be  made. 

Judgmeni  reversedL 

Petition  for  a  rehearing  overruled* 
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State  may  limit  the  piioe  whieh  telephone  oompenJee  mafcheige  te  their 

patented  facilities. 

fllHE  opinion  states  the  oase. 

/.  K  McDonald,  J.  M.  BuOvr.A.  L.  Mown,  T.  A.  Eendrieks, 
a  Baker,  0.  B.  Hord,  A.  W.  Hendricks,  A.  Baker,  JS.  DanieU,  N. 
WiUiams,  J.  L,  Tkampsan,  and  0,  8.  HM,  for  appellant 

F.  T.  fford,  attorney-general,  A.  0.  Harris,  W.  H.  Calkins,  0. 
Bgfield  and  L.  Hawland,  for  State. 

*  NiBLAO&y  G.  J.  On  the  Idth  day  of  April,  1885,  the  legislature  of 
this  State  passed  an  act,  entitled  ''  An  act  to  regulate  the  rental  al- 
lowed for  the  use  of  telephones,  and  fixing  a  penalty  for  its  yiola- 
tion,  the  tenor  of  which  is  as  follows: 

**  SscnOK  1.  Be  it  enacted  by  the  General  Assembly  of  the  State 
of  Indiana,  That  no  indiridual,  company  or  corporation,  now  or 
hereafter  owning,  controlling  or  operating  any  telephone  line  in 
ot>eration  in  this  State  shall  be  allowed  to  charge,  collect  or  receiye 
as  rental  for  the  use  of  such  telephones,  a  sum  exceeding  13  per 
month  where  one  telephone  only  is  rented  by  one  indiyidual,  com- 
pany or  corporati<Hi.  Where  two  or  more  telephones  are  rented  by 
the  same  indiyidual,  company  or  corporation,  the  rental  per  month 
for  each  telephone  so  rented  shall  not  exceed  12 J^O  per  month. 

•  '^  §  2.  Where  any  two  cities  or  Tillages  are  connected  by  wire 
operated  or  owned  by  any  individual,  company  or  corporation,  the 
price  for  the  use  of  any  telephone  for  the  purpose  of  conversation 
between  such  cities  or  villages  shall  not  exceed  fifteen  cents  for 
the  first  five  minutes,  and  for  each  additional  five  minutes  no  sum 
exceeding  five  cents  shall  be  charged,  collected  or  received. 

' ''  g'3.  Any  owner,  operator,  agent  or  other  person,  who  shall  charge, 
collect  or  receive  for  the  use  of  any  telephone  any  sum  in  excess  of  the 
zaies  fixed* by  this  act^-shall  be  deemed  guilty  of  a  public  offense,  and 
on  conviction  shallbcfiiied  in  any  sum  not  exceeding  125." 
Vol.  LV  —  S6 
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On  the  27th  day  of  Jnly,  1886^  Theodore  P.  Hanghey  requested 
the  Central  Union  Telephone  Company,  a  corporation  organized 
under  the  laws  of  the  StatiB*  of  Illinois,  but  owning  and  operating^ 
a  telephone  exchange,  and  syqtem  of  telephone  lines  at  the  city  of 
Indianapolis  in  this  State,  to  rent  him  one  telephone,  to  be  used  at 
his  residence  upon  his  farm,  four  and  one-half  miles  from  the  com- 
pany!s;  telephone  exchange,  and  two  miles,  outside  of  the  corpocatei* 
limits  of  the  city  of  Indianapolis,  and  to  connect  such  telephone 
with  the  exchange  by  the  erection  of  the  necessary  poles  and  wires. 
In  response  to  this  request,  the  company  offered  to  rent  to  Haughey  ^ 
a  hand  telephone  and  magneto  bell,  and  to  connect  them  with  ite 
exchange,  and  to  furnish  exchange  service  from  7  o'clock  A.  m.  until 
6  o'clock  p.  M.,  each  day,  for  13  per  month,  the  company  to  have' 
the  right  to  place  other  subscribers  upon  the  same  line.  But' 
Haughey  declined  to  accept  that  offer,  and  instead  entered  into  a 
oontract  with  the  company  for  the  use  of  ''  one  battery  transmitter 
and  one  magneto  telephone,"  and  ^'  the  necessary  appliances  for 
connecting  them  with  the  exchange,",  upon  certain  terms  and  con- 
ditions  named  in  the  contract,  for  which  he  agreed  to  pay  the  com- 
pany the  sum  of  t38.60  for  each  quarter,  or  tll.lGf  per  month. 
The  contract  says: 

The  aboTC  total  sum  is,  based  upon  the  charges  itemiied  as  fol- 
lows: 

''  Rental  of  one  magneto  telephone  and  one  bat- 
tery transmitter  (two  telephones),  at  the  rate  of   tdO  per  anniini 
**  Labor  and  sendee  charges  for  switching,  con- 
struction and  maintenance  charges  for  lines, 
batteries,  central  office  apparatus,  magneto  bell 

and  other  appurtenances,  at  the  rate  of 114  **       **    ^ 

The  telephone  company  built  the  line  and  furnished  the  equip- 
ments for  the  use  of  Haughey,  called  for  by  its  contract  with  him. 
At  the  expiration  of  the  first  three  months  after  the  contract 
went  into  effect,  the  appeUant,  John  E.  Hockett,  acting  as  the  dis- 
trict superintendent  and  general  agent  of  the  company  at  Indian- 
apolis, demanded  of  and  received  from  Haughey  the  sum  of  $33.60, 
claimed  to  be  due  under  the  contract  for  the  latter's  use  of  the 
line  and  equipments  therein  provided  for,  during  the  preceding 
three  months. 

An  information  was  thereupon  filed  against  Hockett,  charging 
)dm  with  a  violation  of  the  provisions  of  the  act  of  the  legislature. 
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herainaboTe  set  oat,  and  upon  proof  of  the  mattera  abore  stated, 
idth  others  of  a  formal,  incidental  or  a  merely  collateral  character, 
the  court  below  f onnd  him  gniliy  of  haying  charged  more  for  the 
use  of  a  telephone  than  the.  law  permitted  him,  as  well  as  the  com* 
pany  lie  represented,  to  do,  and  after  oyerraling  a  motion  for  a  new 
trial,  adjudged  that  he  pay  a  ftne  as  a  penalty  for  the  commission 
of  a  criminal  offense. 

It  was  shown  at  the  trial  that  the  artioles  famished  to  Haughej 
as  a  telephone  equipment,  as  well  as  all  the  other  mechanical  con- 
trirances  nsed  by  the  company  in  the  transmission  of  words  and 
sounds  oyer  its  wires,  are  patented  articles,  and  that  the  company 
holds  the  right  to  use  these  patented  articles  by  assignment  either 
direct  or  remote  from  the  patentee* 

It  is  first  and  most  earnestly  contended,  that  as  the  articles  used 
by  the  company  as  aboye  are  patented  under  the  Constitution  and . 
laws  of  the  United  States,  the  legislature  of  a  State  has  no  power 
ta^  limit  the  price,  use,  sale  or  rental  yalue  of  such  articles,  and  that . 
as  a  consequence,  all  acts  of  a  State  legislature  of  the  class  to  which 
the  one  before  us  belongs,  are  inoperatiye  and  ineffectual  for  anj 
practical  purpose.  Oonceding  the  force  as  weU  as  the  plausibili^ 
of  many  of  the  arguments  and  illustrations  used  by  counsel,  the 
ready,  and  indeed,  ineyitable  answer  is,  that  the  question  thus  pre- 
sented ought  no  longer  to  be  regarded  as  an  open  question.  There 
18  a  reseryed,  and  at  the  same  time,  well  recognized  power  affecting . 
their  domestic  concerns  remaining  in  all  the  States  which  the  goy- 
emment  of  the  United  States  cannot  and  has  seldom  attempted  to 
inyade.  This  power  is  so  yaried  and  comprehensiye  that  an  exact 
definition,  as  applicable  to  all  its  phases,  has  so  far  been  found  to 
be  impmcticable,  but  the  instances  in  which  the  existence  of  such 
a  power  has  been  judicially  recognized  in  particular  cases  are  quite 
numerous,  as  well  as  yarious  in  their  application  to  our  complex 
system  of  goyemment.  This  resenred  power  is  usually,  though . 
perhaps  not  always  accurately,  denominated  the  police  power  of  a 
State,  and  embraces  the  entire  system  of  internal  State  regulation, 
having  in  yiew  not  only  the  preservation  of  public  order  and  the 
prevention  of  offenses  against  the  State,  but  also  the  promotion  of 
such  intercourse  between  the  inhabitants  of  the  State  as  is  calcu- 
lated to  preyent  a  conflict  of  rights,  and  to  promote  the  interests  of 
alL     Cooley  Oonst.  lim.  572. 

It  is  a  power  inherent  in  every  soyereignty,  and  is  in  its  broadest 
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flense  nothing  more  than  the  power  of  a  State  to  goTem  men  and 
things  within  the  limits  of  its  own  dominion.  Lic$n9$  cases,  5 
How.  504,  682. 

It  extends  to  the  promotion  of  the  IiTes,  limbs,  health,  comfort 
and  oonrenienoe,  as  well  as  the  property,  of  all  persons  within  the 
State*  It  authorizes  the  legislature  to  prescribe  the  mode  and 
manner  in  which  every  one  may  so  use  his  own  as  not  to  injure 
others,  and  to  do  whateyer  is  necessary  to  promote  the  public  wel- 
fare, not  inconsistent  with  its  own  organic  law.  Thorpe  y.  R.  S 
B.  H.  Co.,  27  Vt.  140;  8.  c,  62  Am.  Dec.  625. 

In  1867  letters-patent  were  issued  to  one  DeWitt,  for  a  discoyeiy 
in  the  manufacture  of  a  quality  of  oil  known  as  **  Aurora  oil,''  and 
one  Patterson  became  the  assignee  of  the  right  conferred  upon  De- 
Witt  by  his  letters-patent.  Under  a  system  of  inspection,  provided 
by  the  laws  of  Kentucky,  some  casks  containing  this  Aurora  oil 
were  branded  '^  unsafe  for  illuminating  purposes,''  and  notwith- 
standing a  statute  of  that  State  making  it  a  penal  offense  to  sell  oil 
thus  branded,  Patterson  sold  the  casks  of  oil  in  question  to  one 
Davis.  Patterson  was  thereupon  indicted,  tried  and  convicted  in 
one  of  the  Kentucky  courts  for  the  alleged  unlawful  sale  of  these 
condemned  casks  of  oil.  This  judgment  convicting  Patterson  of  a 
criminal  offense  having  been  aflSrmed  by  the  Court  of  Appeals  of 
that  State,  the  cause  was  taken  to  the  Supreme  Oourt  of  the  United 
States  to  test  the  validity  of  the  statute  under  which  Patterson  was 
so  convicted,  as  a  restraint  upon  the  sale  of  a  commodity  covered 
by  letters-patent  from  the  United  States.  Upon  a  review  of  all  the 
questions  involved,  the  validity  of  the  statute  was  maintained,  and 
the  judgment  of  the  Oourt  of  Appeals  was  in  all  things  aflkmed. 
See  Patterson  v.  Kentucky ,  97  U.  S.  501.  * 

The  court  held  in  that  case,  and  as  we  have  no  doubt  correctly, 
that  all  that  the  letters-patent  secured  was  the  exclusive  right  in 
the  discovery,  and  that  the  right  thus  secured  was  an  incorporeal 
right,  and  hence  without  ''  tangible  substance; "  that  the  right  to 
sell  the  oil  was  not  derived  from  the  letters-patent,  but  existed  and 
could  have  been  exercised  before  the  issuing  of  such  letters,  unless 
prohibited  by  some  local  statute;  that  because  the  patentee  acquired 
a  monopoly  in  his  discovery,  and  was  hence  secure  against  intei*fer- 
encc,  it  did  not  follow  that  the  tangible  property  which  came  into  ex- 
istence by  the  application  of  the  discovery  was  beyond  the  control  of 
State  legislation;  that  on  the  contrary,  the  right  of  property  in  the 
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physical  substance,  which  is  the  fruit  of  the  discoTery^  is  altogether 
distinct  from  the  discovery  itself,  just  as  the  property  in  the  in- 
straments  or  plate  by  which  copies  of  a  map  are  multiplied  is  dis- 
tinct from  the  copyright  itself;  that  hence  the  right  conferred 
upon  the  patentee  and  his  assigns  to  make,  use  and  vend  the  cor- 
poreal article  or  commodity  brought  into  existence  by  the  applica- 
tion of  the  patented  discoTery  must  be  exercised  in  subordination 
to  the  police  or  local  regulations  established  by  the  State.  The 
doctrine  of  that  case  was  approved  and  followed  in  the  more  recent 
case  of  Webber  y.  Virginia^  103  XT.  S.  844,  and  has  the  support, 
either  in  direct  terms  or  in  principle,  of  numerous  otl^er  carefully 
considered  cases.  PoHenon  y.  Cammofifoealih,  11  Bush,  811;  8.O., 
21  Am.  Bep.220;  Suaey.  Telephone  Co.,  36  Ohio  St.  296;  a.  c,  88 
Am.  Bep.  583,  and  note;  Jordan  y.  Dayton,  4  Ohio,  295;  Fry  y.  State, 
83  Ind.  552 ;  People  y.  Russell,  49  Mich.  617;  s.  o.,  48  Am.  Bep.  478 ; 
Hiompson  y.  Staais,  15  Wend.  395;  Martinetti  t.  Maguire,  Deady, 
216;  Vannini  t.  Paine,  1  Harrington,  66;  License  Tax  cases,  5 
WalL  462;  United  SMes  y.  DeWitt,  9  WalL  41;  Railroad  Co.  y. 
Husen,  95  XT.  S.465;  Beer  Co.  y.  Massachusetts,  97  XT.  S.  25;  Brech- 
KBy.  Randall,  102  Ind  528;  s.  o.,  52  Am.  Bep.  695;  Palmer  y.  State, 
89  Ohio  St.  236;  s.  0.,  48  Am.  Bep.  429;  Western  U.  Tel  Co.  y. 
Pendleton,  95  Ind.  12;  s.  c,  48  Am.  Bep.  692;  JTew  Orleans  Gas 
Co.  y.  Louisiana  Light  Co.,  115  XT.  S.  650. 

While  therefore  it  is  true  that  letters-patent  confer  upon  the 
patentee  a  monopoly  to  the  extent  of  vesting  in  him,  his  heirs  and 
assigns,  the  exclusive  right  to  make,  use  and  vend  the  tangible 
property  brought  into  existence  by  a  practical  application  of  the 
discovery  covered  by  the  letter&.patent,  for  a  limited  time,  it  is  not 
trae  that  such  exclusive  right  authorizes  the  making,  using  or 
vending  of  such  tangible  property  in  a  manner  which  would  be 
unlawful  except  for  such  letters-patent,  and  independently  of  State 
legislation  and  State  controL 

It  is  next  contended  that  the  Central  XTnion  Telephone  Company 
was  organized,  and  has  so  far  been  conducted  as  an  ordinary  busi- 
ness investment,  and  is  in  its  methods  as  well  as  in  its  relations  to 
its  patrons  and  subscribers  a  merely  private  enterprise,  no  more 
subject  to  legislative  control  than  any  other  private  business  with 
which  a  considerable  number  of  persons  have  become  either  directly 
or  indirectly  connected;  that  consequently  the  act  of  the  legisla- 
ture, under  which  this  prosecution  was  instituted,  is  inoperative 
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and  Toid  as  a  restndnt  upon  the  company  in  its  charges  for  the 
rental  and  use  of  its  instruments. 

The  telephone  is  one  of  the  remarkable  productions  of  the  pres- 
ent oentniy,  and  although  its  disooTery  is  of  recent  date,  it  has 
been  in  use  long  enough  to  haye  attained  well  defined  relations  to 
the  general  public.  It  has  become  as  much  a  matter  of  public  con- 
yenience  and  of  public  necessity  as  were  the  stage  coach  and  sailing 
yessel  a  hundred  years  ago,  or  as  the  steamboat,  the  railroad  and 
the  telegraph  haye  become  in  later  years.  It  has  already  become 
an  important  instrument  of  commerce.  No  other  Imown  deyice 
can  supply  the  extraordinary  facilities  which  it  affords.  It  may 
therefore  be  regarded,  when  relatiyely  considered,  as  an  indispens- 
able instrument  of  commerce.  The  relations  which  it  has  assumed 
toward  the  public  make  it  a  common  carrier  of  news,  a  common 
carrier  in  the  sense  in  which  the  telegraph  is  a  common  carrier, 
and  impose  upon  it  certain  well  defined  obligations  of  a  public 
character.  All  the  instruments  and  appliances  used  by  a  telephone 
company  in  the  prosecution  of  its  business  are  consequently,  in 
legal  contemplation,  deyoted  to  a  public  use.  State  y.  Nebrctska 
Tehphone  Go.,  17  Neb.  126;  BtaU  of  Missouri  y.  BeU  IVephone  Oo^ 
23  Fed.  Bep.  589;  Stats  y.  liUphons  Co.,  supra;  American  Rapid 
TsL  Co.  y.  Oonneeticui  Tslsphon&  Oo.y  49  Oonn.  852;  8.  o.,  44  Am. 
Bep.  287,  n. 

It  is  now  a  well-settled  legal  proposition  that  property  thus  de- 
yoted to  a  public  use  becomes  a  legitimate  subject  of  legislatiye  reg- 
ulation and  controL  In  recognition  of  that  doctrine  the  case  of 
Munn  y.  Illinois,  94  IT.  S.  118,  has  become  a  leading  case. 

It  was  in  general  terms  held  in  that  case,  that  when  the  owner 
of  property  deyotes  it  to  a  use  in  which  the  public  has  an  interest, 
he  in  effect  grants  to  the  public  an  interest  in  such  use,  and  mxist, 
to  the  extent  of  that  interest,  submit  to  be  controlled  by  the  pub- 
lic, for  the  common  good,  as  long  as  he  maintains  the  use  to  which 
he  has  so  deyoted  his  property,  and  that  he  can  only  escape  such 
public  control  by  withdrawing  his  grant  and  discontinuing  the  use. 
In  support  of  that  conclusion,  the  court  said  it  has  been  customary 
in  England  from  time  immemorial,  and  in  this  country  from  its 
first  colonization,  to  regulate  ferries,  common  carriers,  hackmen, 
bakers,  millers,  wharfingers,  innkeepers,  and  the  like,  and  in  so 
doing,  to  fix  a  maximum  of  charges  to  be  made  for  sendees  ren- 
dered, accommodations  extended  and  articles  sold.    This  case  has 
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been  the  subject  of  mach  untriendly  oomment  and  has  encountered 
tome  Teiy  sharp  criticism,  but  its  authority  as  a  precedent  remains 
unshaken. 

This  State  regulation  and  control  of  property  deyoted  to  a  publio 
UB8  is  not  the  taking  of  property  for  a  public  purpose  within  the 
meaning  of  section  21  of  article  1  of  the  Constitution  of  this  State. 
Nor  is  such  regulation  and  control  an  interference  with  the  guaran- 
teed rights  of  the  citizen  in  private  properly.    As  bearing  generally 
upon  the  subjects  lastly  above  referred  to,  see  also  the  cases  of 
Chicago  J  etc,  R.  Co.  v.  Iowa,  94  U.  8.  155;  Chicago,  etc,  B.  Co. 
Y.  Ackhy,  94  XT.  S.  179;  Winona,  etc.,  R.  Co.  v.  Blake,  94  U.  S. 
180;  Baibroad  Co.  t.  Richmond,  96  XT.   S.  521;  Railroad  Co.   v. 
FuU&r,  17  WalL  560;  Olcott  y.  Suportneors,  16  WalL  678;  Ruggles 
Y.  Ittinoin,  108  U*  S.  526;  Spring  VaOeg  Water  Works  v.  Schotihr, 
110  TT.  S.  347;  Ruggles  v.  People,  91  HL  256;  lUinois  Central  R. 
Co.  Y.  People,  108  XT.  S.  541;  Allnut  y.  Inglis,  12  East,   527; 
Mayor,  etc.,  of  Mobile  v.  Tuille,  3  Ala.  137;  s.  o.,  86  Am.   Dec 
441;  iV.  J.  Sleam  Nav.  Co.  v.  MerchanUi'  Bank,  6  How.  343;  BoU 
Y.  Sienndt,  8  T.  B.  606;  Com.  v.  Duane,  98  Mass.  1;  Com.  v. 
Tewksbury,  11  Mete.  56;  Oom.  v.  Alger,  7  Gush.  53;  Metropolitan 
Board  v.  Barrio,  34  N.  Y.  657;  Slaughtor-Houae  cases,  16  WalL 
36;  Sharpless  v.  Mayor,  etc,  21  Penn.  St  147;  OrantY.  Courier,  24 
Barb.  232;  Barte^neyer  y.  Iowa,  18  Wall.  129;  Beer  Co.  v.  Maee., 
supra;  OgdenY.  Saunders,  12  Wheat.  212;  Standard  Oil  Go.  v. 
C&mbs,  96  Ind.  179;  s.  o.,  49  Am.  Bep.  156;  Western  U.  Tel^  Co. 
Y.  Pendleton,  supra;  Indianapolis,  etc,  R.  Co.  y.  Kerehevai,  16  Ind« 
S4;  Foster  v.  Kansas,  112  XT.  a  201;  BrechbillY.  Randall,  102  Ind« ' 
528;  8.  c,  52  Am.  Bep.  698;  Fry  v.   State,  supra;  Toledo  Agr^l 
Works  Y.  Work,  70  Ind.  253;  West  Virginia,  etc.,  Co.  y.  Volcanic 
OH  Co.,  5  W.  Va.  382;  State  v.  Perry,  5  Jones  L.  252;  s.  o.,  69 
Am.  Dec  768;  Attomey-Chneral  y.  Railroad  Cdmpantes,  35  Wis. 
425. 

The  obvious  deduction  from  what  has  been  said,  as  well  as  from 
the  authorities  cited,  is  that  the  power  of  a  State  legislature  to  pre- 
scribe the  maximum  charges  which  a  telephone  company  may  make 
for  services  rendered,  facilities  afforded,  or  articles  of  property 
furnished  for  use  in  its  business,  is  plenary  and  complete. 

It  was  made  to  appear  by  eridence  that  there  are  several  instru- 
ments  more  or  less  in  use  by  telephone  companies,  each  known  as  a 
''  telephone/'  one  as  the  hand  telephone,  another  as  the  box  tele- 
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phone,  a  third  as  the  switohman's  head  telephone,  and  the  fourth 
38  the  battery  transmitting  telephone;  that  the  first,  known  also  9a 
the  Bell  hand  or  magneto  telephone,  consists  of  a  bar  magnet  with 
a  helix  of  wire  at  one  end,  a  diaphragm  suitably  mounted  in  front 
of  the  helix,  and  a  hard  rubber  case  supporting  the  whole,  with 
combined  poles  for  making  connection  with  a  cord  from  twenty- 
four  to  thirty  inches  long,  and  through  it  with  a  magneto  bell;  that 
this  telephone  will  both  transmit  and  receive  sounds  or  words  car- 
ried electrically  orer  u  connecting  wire;  that  this  instrument  was 
at  first,  with  the  assistance  only  of  the  magneto  or  call  bell,  used  in 
transmitting  as  well  as  in  receiving  telephonic  messages;  that  some 
time  after  this  Bell  hand  telephone  had  thus  come  into  use,  the 
batteiy  transmitting  telephone,  known  as  the  Blake  transmitter, 
was  introduced  and  generally  accepted  as  a  very  decided  improve- 
ment in  the  transmission  of  words  and  sounds  over  wires  used  by 
telephone  companies,  words  and  sounds  being  transmitted  through 
it  in  a  louder  tone  and  with  greater  effect  than  through  the  Bell 
hand  telephone;  that  for  some  time  previous  to  the  13th  day  of 
April,  1885,  this  Blake  transmitter  had  come  into  general  use  in  the 
transmission  of  messages  with  that  class  of  patrons  and  subscribers 
who  desired  the  best  available  telephonic  service;  that  since  the 
Blake  transmitter  had  come  into  general  use  as  stated,  the  Bell 
hand  telephone  had  been  chiefly  used  as  a  receiver  of  messages, 
only  a  comparatively  few  persons  continuing  to  use  it  also  for  trans- 
mitting purposes;  that  on  the  day  last  named,  and  for  a  consider- 
able time  previously,  a  fully  equipped  organization  for  the  conven- 
ient and  ready  transmission  and  reception  of  messages  over  tele- 
phonic wires,  consisted,  as  it  still  consists,  of  a  Bell  hand  telephone 
and  cord,  a  Blake  transmitter,  a  magneto  or  call  bell,  a  cell  of  bat- 
tery, a  biickboard  and  a  battery  box;  that  the  instruments  thus  con- 
stituting a  telephonic  equipment  have  been  and  still  are  only  rented 
by  telephone  companies  to  their  patrons  and  subscribers,  the  latter 
not  being  allowed  to  either  purchase  or  own  any  of  such  instruments. 
Upon  the  facta  thus  disclosed  by  the  evidence,  it  is  in  the  third 
place  contended  that  the  act  of  April  13,  1885,  under  considera- 
tion, only  limits  the  price  to  be  charged  to  three  dollars  per  month 
when  one  instrument,  known  as  a  telephone,  is  rented  to  a  patron 
or  subscriber,  and  does  not  apply  to  a  case  like  the  one  before  us, 
wheie  two  instruments,  each  answering  to  that  name,  are  for  his 
^"eater  conTenienoe  rented  to  the  same  person  to  be  used  together^ 
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and  that  oonBeqoeaily  the  facts  of  this  case  do  not  bring  it.withi];i. 
the  penal  provisions  of  that  act. 

In  a  general  sense  the  name  *' telephone"  applies  to  any  instm- 
ment  or  apparatus  which  trapsmits  sound  beyond  the  limits  of 
ordinaiy  audibility.  The  speaking  tube  used  in  conveying  the 
sound  of  the  voice  from  one  room  to  another  in  large  buildings,  or 
aatretched  cord  or  wire  attached  to  vibrating  membranes  or  discs, 
by  which  the  voice  is  carried  to  a  distant  point,  is  strictly  speaking 
a  telephone.  But  since  the  recent  discoveries  in  telephony,  the 
name  is  technically  and  primarily  restricted  to  an  instrument  or 
devioe  which  transmits  sound  by  means  of  electricity  and  wires 
similar  to  telegraphic  wires.  In  a  secondary  sense  however,  being 
the  sense  in  which  it  is  most  commonly  understood,  the  word 
** telephone"  constitutes  a  generic  term, having  reference  generally 
to  the  art  of  telephony  as  an  institution,  but  more  particularly  to 
the  apparatus,  as  an  entirety,  ordinarily  used,  in  the  transmission, 
as  well  as  in  the  reception  of  telephonic  messages.  In  this  latter 
sense  the  Central  Union  Telephone  Company,  in  behalf  of  which 
the  appellant  stands  as  the  representative  in  this  proceeding,  has 
Teiy  significantly  sanctioned  the  use  of  the  word  'telephone." 

In  August,  1885,  it  published  a  book  for  the  use  of  its  patrons 
and.  subscribers,  entitled  '' Indianapolis  Telephone  Directory,"  in 
which  those  having  the  use  of  its  telephonic  instruments  were 
instructed  as  follows:  *'  Call  by  numbers.  When  through  talking 
ring  out.  Make  aU  complaints  to  the  chief  operator  — call  No. 
1,000.  Help  each  other  by  answering  your  telephone  promptly. 
Do  not  allow  non-subscribers  to  use  your  telephone.  It  is  unjust 
to  other  subscribers,  impedes  the  service  and  is  a  violation  of  your 
oantract" 

These  were  a  substantial  re{>etition  of  instructions  issued  by  the 
Western  Telephone  Company,  one  of  the  predecessors  of  the  Cen- 
tral Union.  Telephone  Company  in  June,  1883.  In  these  instruc- 
tions the  ''  telephone  "  is  plainly  referred  to  as  an  organized  appa- 
ratus —  an  institution  —  and  not  as  a  single  instrument.  In  this  use 
of  the  word  '' telephone,"  the  telephone  companies  in  question 
amply  adopted  and  emphasized  what  had  already  been  generally 
aeoepted  as  tiie  proper  meaning  of  that  word  in  the  connection  in 
which  it  was  so  used  by  them. 

Before  the  great  discovery  of  Prol  Morse  in  telegraphy,  the 
fewer  f|f  electricity  to  give  a  sudden  and  mysterious  impulse  to  a 
VoL.LV  — 27 
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rngpended  wire  was  well  understood  among  thoae  most  familiar 
with  experiments  in.  electrical  science.  His  discovery  consisted  ia 
the  invention  of  an  instmment,  or  machine,  which  utilized  that 
power  of  electricity,  and  thereby  enabled  him  to  send  intelligible 
messages  over  suspended  wires  to  remotely  distant  places.  When 
that  instrument  or  machine  first  came  into  use,  the  word  "  tele^ 
graph  ^*  was  understood  to  more  particularly  refer  to  it  as  the  thing 
best  known  by  that  name ;  but  since  that  time  a  much  wider  and 
more  comprehensive  meaning  has  been  attached  to  that  word. 

The  ''telegraph''  is  now  usually  accepted,  and  in  common  par^ 
lance  is  generally  understood  as  referring  to  the  entire  system  of 
appliances  used  in  the  transmission  of  telegraphic  messages  by- 
electricity,  consisting  of:  First  A  battery  or  other  source  of  eleo- 
tric  power;  s&candly,  of  a  line-wire  or  conductor  for  conveying  the 
electric  current  from  one  station  to  another;  thirdly,  of  the  appa- 
ratus for  transmitting,  interrupting,  and  if  necessary,  reversing  the 
electric  current  at  pleasure;  and  fourthly,  of  the  indicator  or  sig- 
nalizing instrument.    See  Imperial  Dictionary,  title  ''Telegraph.*' 

In  the  respect  indicated,  the  varying  meanings  of  the  word 
"telephone''  are  analogous  to  those  applied  to  the  word  "tele- 
graph/' there  being  very  much  in  common  between  the  two  sys- 
tems  of  telephony  and  telegraphy.  In  reaching  a  conclusion  as  to 
what  is  generally  understood  by  the  use  of  the  word'  "telephone,'* 
we  have  been  governed  partly  by  the  information  judicially  within 
our  reach,  and  in  other  respects  by  the  evidence.  The  word  hav- 
ing become  a  term  of  art,  evidence  was  admissible  to  explain  its 
proper  meaning.    1  GreenL  Bv.,  §  280;  Whart.  Ev.,  §§  961  to  972. 

In  view  of  the  condition  of  things  as  shown  to  have  existed  on 
the  13th  day  of  April,  1885,  we  f^l  constrained  to  hold  that  the 
word  "  telephone,"  as  used  in  the  act  of  that  date>  was  intended  to 
designate,  and  in  fact  really  referred  to  an  apparatus  composed  of 
all  the  usual  and  necessary  instruments  for  the  convenient  and 
ready  transmission  and  reception  of  telephonic  messages,  and  not 
to  a  single  instrument  only. 

There  was  evidence  at  the  triai  tending  to  prove  that  the  Oentral 
Union  Telephone  Company  cannot  supply  the  facilities  to  Haughey 
provided  for  in  its  contract  with  him  for  three  dollars  per  month, 
without  actual  and  very  serious  loss,  and  arguing  that  the  legisla* 
ture  cannot  be  presumed  to  have  intended  to  inflict  injustice  upon 
any  person  or  corporation,  it  is  insisted  we  ought  to  take  the  com- 
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pany's  liability  to  sustain  a  great  loss  in  a  certun  contingency  into 
consideration  in  determining  the  legislatiye  intention  in  enacting 
the  statute  in  question  in  this  case.  This  argument  is  largely 
Insed  upon  the  assumption  that  the  company  was  not  at  liberty  to 
decline  to  extend  its  line  to  Hanghey's  farm  upon  )iis  request  that 
sooh  an  extension  should  be  made,  and  that  it  will  be  compelled  to 
maintain  such  extension  so  long  as  Haughey  may  require  it  to  be 
maintained,  independently  of  any  contract  with  him  on  the  sub- 
ject. This  assumption  is  howeyer  not  well  founded.  There  is 
nothing  in  the  act  of  the  legislature  under  review,  or  contained  in 
any  other  statutory  or  common-law  regulation  applicable  to  th# 
subject,  to  which  our  attention  has  been  called,  which  requires  a 
telephone  company  to  construct  a  new  line  against  its  will  or  to 
maintain  an  old  line  longer  than  it  may  feel  inclined  to  do  so  in  the 
exercise  of  a  legitimate  business  discretion.  Besides  the  power  of 
the  legislature  to  pass  the  act  in  qiiestion  being  conceded,  this 
oourt  cannot  sit  in  judgment  upon  either  the  justice  or  the  exr 
pediency  of  the  enaotoient  of  such  a  law.  If  the  law  shall  prove  to 
be  either  unjust  or  inexpedient  in  its  oi>eration,  whether  upon  pep- 
sons  or  corporations,  the  appeal  must  be  to  the  legislature  and  not 
to  the  courts. 
The  judgment  is  aflBrmed  with  costs. 

Judgmeni  ofirmmL 
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(105  lod.  no.) 

Where  the  eoart  in  a  criminal  ease  orders  a  view  of  premises  hj  the  Jiny  it 
the  prisoner's  request,  it  is  no  error  to  allow  them  to  go  withont  the  pris> 
oner  in  ahMnce  of  any  request  on  his  part  to  aeoompany  them. 

CONVIOTION  of    manskughter.      The  head-note  states  the 
point. 


W.  JJ.  7%amp9on,  W.  B.  Herod  and  /.  Wesiy  for  appellant. 
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Elliott^  J.  [Omitting  other  points.]  The  court,  on  the  motion 
of  the  appellant,  sent  the  jury  to  inspect  the  premises  where  the  homi-^ 
cide  was  committed,  and  did  not  direct  that  the  defendant  should  be 
present  when  the  inspection  was  made;  but  no  request  was  made  by 
the  defendant  that  he  should  be  allowed  to  be  present,  nor  was  there 
even  a  suggestion  to  the  court  that  he  desired  to  accompany  the  jury; 
nor  did  he,  although  he  waff  present  when  the  jury  left  the  court- 
room, ask  that  he  be  permitted  to  go  with  them;  nor  did  he  object 
in  any  manner  to  their  making  the  inspection.  But  the  record  shows 
more  than  this,  for  it  shows  that  the  court  directed  the  attention  of 
the  defendant  and  his  counsel  to  the  statute,  and  stated  that  it  re^ 
quired  the  consent  of  the  parties,  and  inquired  if  they  consented  to 
the  order,  to  which  inquiry,  as  the  record  recites,  the  defendant's 
counsel  Tesponded  ''by  renewing  their  request,  and  defendant  indi- 
cated his  assent." 

Many  authorities  are  cited  by  counsel  in  support  of  the  general 
principle  that  the  defendant  must  be  present  when  evidence  is  given 
against  him,  and 'that  this  is  the  genenA  rule  we  have  no  doubt; 
but  the  question  here  is  whether  the  case  is  within  the  rule,  not 
what  the  general  rule  is.  Whether  the  case  is  within  this  general 
rule  must  depend  upon  the  provisions  of  our  statute  and  the  con- 
duct of  the  appellant. 

Our  statute  provides  that  ''whenever,  in  the  opinion  of  the  court 
and  with  the  consent  of  all  the  parties,  it  is  proper  for  the  jury  to 
have  a  view  of  the  place  in  which  any  material  fact  occurred^  it  may 
order  them  to  be  conducted  in  a  body,  under  the  charge  of  an 
officer,  to  the  place,  which  shall  be  shown  to  them  by  some  person 
appointed  by  the  court  for  that  purpose.  While  the  jury  are  thus 
absent,  no  person,  other  than  the  officer  and  the  person  appointed 
to  show  them  the  place,  shall  speak  to  them  on  the  subject  con- 
nected with  the  trial." 

This  statute  does  not  intend  that  the  view  of  the  premises  where 
a  crime  was  committed  shall  be  deemed  part  of  the  evidence,  but 
intends  that  the  view  may  be  had  for  the  purpose  of  enabling  the 
jury  to  understand  and  apply  the  evidence  placed  before  them  in 
the  presence  of  the  accused  in  open  court.  Deferring  for  the  pres- 
ent the  consideration  of  the  authorities,  and  reasoning  on  principle, 
we  shall  have  no  difficulty  in  concluding  that  the  statute  does  not 
intend  that  an  inspection  of  a  place  where  a  crime  was  committed 
shall  be  taken  as  evidence.     It  cannot  be  seriously  doubted  that 
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evidence  can  only  be  delivered  to  a  jury  in  a  criminal  case  in  open 
conrfcy  and  unless  there  is  a  judge  or  judges  present,  there  can  be 
no  court  The  statute  does  not  intend  that  the  judge  shall  accom- 
pany the  jury  on  a  tour  of  inspection;  this  is  so  obvious  that  dis- 
cassion  could  not  make  it  more  plain.  The  jury  are  not,  the  stat- 
ute commands^  to  be  spoken  to  by  any  one  save  by  the  officer  and 
the  person  appointed  by  the  court,  and  they  are  forbidden  to  talk 
upon  the  subject  of  the  triaL  It  is  the  duty  of  the  jurors  to  view 
the  premises,  not  to  receive  evidence,  and  nothing  could  bo  done 
by  the  defendant,  or  by  his  counsel,  if  they  were  present,  so  that 
their  presence  could  not  benefit  him  in  any  way^  nor  their  absence 
prejudice  him.  The  statute  expressly  provides  who  shall  accom- 
pany the  jury,  and  this  express  provision  implies  that  all  others 
shall  be  excluded  from  that  right  or  privilege.  It  is  quite  clear 
from  these  considerations,  that  the  statute  does  not  intend  that  the 
defendant  or  the  judge  shall  accompany  the  jury,  and  it  is  equally 
dear  that  the  view  obtained  by  the  jury  is  not  to  be  deemed  evidence. 
Turning  to  the  authorities  we  shall  find  our  conclusion  well  sup- 
ported. The  statute  of  Kansas  is  substantially  the  same  as  ours, 
except  that  it  does  not,  as  ours  does,  require  the  consent  of  all  the 
parties,  and  in  a  strongly  reasoned  case  it  was  held  that  it  was 
not  error  to  send  the  jury  unaccompanied  by  the  defendant  to  view 
the  premises  where  a  burglary  had  been  committed.  Brewer,  J., 
by  whom  the  opinion  of  the  court  was  prepared,  said,  in  speaking 
of  the  statute:  '' Nothing  is  said  in  it  about  the  presence  of  the 
defendant,  the  attorneys,  the  officers  of  the  court,  or  the  judge. 
On  the  contrary,  the  language  seems  to  imply  that  only  the  jury 
and  officer  in  charge  are  to  be  present.  The  trial  is  not  temporarily 
transferred  from  the  court-house  to  the  place  of  view.  They  are 
'to  be  conducted  in  a  body  while  thus  absent.'  This  means  that 
the  place  of  trial  is  unchanged,  and  that  the  jury,  and  the  jury 
only,  are  temporarily  removed  therefrom.  Just  as  when  the  case 
is  finally  submitted  to  the  jury,  and  they  *  retire  for  deliberation,' 
there  is  simply  a  temporary  removal  of  the  jury.  The  place  of 
trial  is  unchanged.  And  whether  the  jury  retire  to  the  next  room, 
or  are  taken  to  a  building  many  blocks  away,  the  effect  is  the  same. 
In  contemplation  of  law  the  place  of  trial  is  not  changed.  The 
judge,  the  clerk,  the  officers,  the  records,  the  parties^  and  all  that 
go  to  make  up  the  organization  of  the  court  remain  in  the  court* 
room.''    Slate  v.  AdamSy  20  Ean.  311. 
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The  keenest  scrutiiiy  will  disclose  no  infirmity  in  this  reasoning, 
and  it  is  in  close  agreement  with  that  of  our  own  court.    In  Jeffer- 
sonvitte,  eic,  R.  Co.  t.  Bowen,  40Ind.  645,  this  court  overruled  the 
case  of  HvanwiUe,  eic,  R.  Co.  y.  Cochran,  10  Ind.  560,  and  adopted 
the  yiews  of  the  Supreme  Court  of  Iowa,  expressed  in'  Chae  v. 
Samm,  27  Iowa,  503.     That  court,  in  speaking  of  a  statute  simikr. 
to  ours,  said:  '^  It  seems  to  us  that  it  was  to  enable  the  jury, 
by  the  riew  of  the  premises  or  place,  to  better  understand  and. 
comprehend  the  testimony  of  the  witnesses  respecting  the  same, 
and  thereby  the  more  intelligently  to  apply  the  testimony  to  the  is- 
sue on  trial  before  them,  and  not  to  make  them  silent  witnesses  in : 
the  case,  burdened  with  testimony  unknown  to  both  parties,  and  in 
respect  to  which  no  opportunity  for  cross-examination  or  correction 
of  error,  if  any,  could  be  afforded  either  party."    The  doctrine  of 
Close  T.  8amm,  supra,  was  again  expressly  approved  in  Hoady  v. 
Vevay,  etc..  Tump.  Co.,  53  Ind.  117,  and  it  was  said:  ''It  resnlta. 
that  the  impression  made  upon  the  minds  of  the  jurors  does  not 
constitute  a  part  of  the  evidence  in  the  cause."    The  case  of 
Jeffersonvilh,  etc.,  R.  Co.  v.  Botaon,  supra,  was  approved  in  Gagg  v. 
Vett&r,  41  Ind.  228;  s.  o.,  13  Am.  Bep.  322,  and  in  City  of  Indian^ 
apolis  V.  Seoit,  72  Ind.  196.    In  the  case  last  cited  it  was  said: 
**  Perhaps,  strictly  speaking  the  jury  had  no  right  to  do  any'  thing 
more  than  to  view  the  premises,  thereby  to  enable  them  the  better, 
to  apply  the  evidence  given  upon  the  trial.'' 

Counsel  refer  us  to  Carroll  v.  State,  5  Neb.  31,  where  a  different 
view  is  taken,  but  we  cannot  yield  assent  to  that  decision.  It  is 
not  a  carefully  considered  case;  not  a  single  authority  is  cited,  and 
there  is  no  reasoning  in  support  of  the  conclusion  reached.  The 
court  there  quote  the  statute  and  say:  ''This  should  be  done  in  the. 
presence  of  the  prisoner,  unless  he  decline  the  privilege,  as  he  is 
entitled  to  have  all  the  evidence  received  by  the  jury  taken  in  his 
presence."  Nothing  more  is  said  upon  the  subject,  and  the  entire 
question  is  thus  summarily  disposed  of.  If  our  decisions  are  cor- 
rect in  holding  that  the  view  of  the  premises  taken  by  the  jury  does 
not  constitute  evidence,  that  of  the  learned  court  from  whose  de- 
cision we  have  quoted  must  be  wrong.  In  our  investigation  we  have 
found  two  other  cases  which  deserve  a  brief  notice.  In  State  v. 
Bertin,  24  La.  Ann.  46,  the  jury  were  permitted  to  inspect  the 
place  where  a  burglary  had  been  committed,  and  a  witness  for  the 
prosecution  was  directed  to  accompany  them  and  point  out  to  them 
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places  marked  on  a  diagTam,  and  this  was  held  to  be  error.  We 
need  only  say  of  that  case,  that  the  permission  given  a  witness  to 
explain  a  diagram  to  the  jary  was  permission  to  giye  evidence  in  the 
absence  of  the  accused^  and  that  there  was  not,  in  Louisiana,  any 
statute  allowing  a  jury  to  make  an  inspection.  These  two  character- 
istics plainly  mark  the  difference  between  that  case  and  this.  The 
case  of  Benton  v.  State^  30  Ark.  328,  is  not  so  easily  disposed  of, 
bnt  we  think  that  it  falls  into  the  same  error  as  the  court  did  in 
Carroll  v.  Skde^  9upra,  of  regarding  the  inspection  of  the  jury  as 
evidence.  If  it  is  not  evidence,  and  so  our  cases  declare,  the  ground 
&lls  away  from  the  assumption  upon  which  the  whole  argument  of 
the  case  rests,  and  we  concur  with  the  court  in  Adams  v.  Staie^ 
suproy  in  declining  to  assent  to  it.  Benton  v.  Staie^  eupra,  is  how- 
ever addressed  to  the  constitutional  phase  of  the  subject,  of  which 
we  shall  hereafter  speak,  and  does  not  consider  the  effect  of  such  a 
statute  as  ours.  It  cannot  therefore  be  deemed  an  authority  upon 
the  construction  and  effect  of  the  statute,  since  it  does  not  profess 
to  discuss  that  subject  Mr.  Wharton,  in  a  single  sentence,  disposes 
of  the  question,  citing  the  case  of  Benton  v.  State,  eupra,  and  of 
course  must  be  understood  as  referring  to  the  procedure  in  juris- 
dictions where  there  is  no  statute  regulating  the  subject  Whart 
Grim.  Law  (7th  ed.),  §  3160. 

Thus  far  we  have  considered  the  question  immediately  under  ex- 
amination without  reference  to  the  important  provision  of  our  stat- 
ute, that  the  view  can  only  be  ordered  upon  ''  the  consent  of  all  the 
parties,''  as  well  as  without  reference  to  the  important  fact  that  the 
ap{)ellant  himself  requested  that  the  jury  be  directed  to  view  tlie 
premises  where  the  homicide  was  committed.  As  the  defendant 
asked  the  benefit  of  the  provisions  of  the  statute,  he  must  take  the 
benefit  just  as  the  statute  gives  it  In  discussing,  as  we  shall  pres- 
ently do,  the  constitutional  phase  of  the  question,  we  shall  refer  to 
authorities  which  fully  sustain  this  proposition.  The  statute  here 
under  discussion  grants  a  privilege  upon  conditions  that  only  the 
persons  designated  by  the  court  shall  accompany  the  jury,  and  the 
defendant  has  no  right  to  assail  the  action  of  the  court  in  obeying 
the  provisions  of  the  statute  which  he  himself  invoked.  The  rea- 
soning of  tiie  court  in  People  v.  Bonnetf^  19  Cal.  426,  forcibly  ap- 
plies to  the  phase  of  the  question  which  we  are  here  discussing,  as 
well  as  to  other  questions  in  the  case.  It  was  there  said:  '^  The 
court  had  the  discretion  to  i>ermit  the  jury  to  vi^w  the^e  physical 
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objects;  and  this  was  neither  in  contemplation  of  the  act  or  other- 
wise any  part  of  the  trial.  It  was  rather  a  suspension  of  the  trial 
to  enable  the  jury  to  yiew  the  ground,  etc.,  that  they  might  better 
understand  the  testimony.  We  do  not  see  what  good  the  presence 
of  tlie  prisoner  would  do,  as  he  could  neither  ask  nor  answer  ques- 
tions, nor  in  any  way  interfere  with  acts,  observations  or  conclusions 
of  tlie  jury.  If  he  had  desired  to  see  the  ground  that  he  might  be 
assisted  in  his  defense  by  the  knowledge  thus  obtained,  possibly  the 
court  would  have  granted  him  the  privilege;  but  the  fact  that  the  jury 
went  upon  the  ground  without  being  accompanied  by  him  is  no  good 
reason  for  setting  aside  the  verdict,  especially  as  he  neither  made 
objection  nor  asked  permission  to  accompany  them  at  the  time.'^ 

We  come  now  to  the  constitutional  phase  of  the  question.  We 
are  to  be  govemed  by  the  provisions  of  our  State  Constitution,  and 
are  not  controlled  by  the  Federal  Constitution,  for  the  reason  that 
the  procedure  in  trials  for  offenses  against  the  laws  of  the  State  is  not 
governed  by  the  provisions  of  the  National  Constitution  except  in 
oases  where  the  States  are  named.  This  is  settled  law.  Sutler  v. 
Slate,  97  Ind.  378;  StcUe  t.  Boewell,  104  Ind.  541,  and  authorities 
cited. 

The  provision  of  the  bill  of  rights,  conferring  upon  an  accused 
the  right  to  be  confronted  by  the  witnesses,  is  not  infringed  by  a 
statute  which  confers  upon  a  defendant  the  right  to  waive  the  priv- 
ilege of  being  confronted  in  open  court  by  the  witnesses  of  the 
State.  Two  things  concur  in  such  a  statute,  the  waiver  by  the  ac- 
cused, and  the  consent  of  the  State  that  its  citizens  may  make  such 
a  waiver.  The  rights  secured  by  the  Constitution  are  fundamental, 
but  they  may,  where  the  statute  so  provides,  be  waived  by  the  ac- 
cused. '^  These  rights  may  be  separated  into  two  classes,  namely, 
those  in  which  the  public  generally,  and  as  a  community,  is  inter- 
ested, as  well  as  the  individual  to  whom  they  happen  directly  to 
apply  in  any  particular  instance;  and  those  more  in  the  nature  of 
privileges,  which  are  for  the  benefit  of  the  individual  alone,  and  do 
not  in  any  way  affect  the  general  public,  whether  the  individual 
avails  himself  of  them  or  not."  Waiver  of  Constitutional  Bights 
in  Criminal  Cases,  6  Crim.  Law  Mag.  182. 

The  provision  in  the  twelfth  section  of  the  bill  of  rights,  securing 
to  one  accused  of  crime  the  privilege  ot  being  confronted  by  the 
witnesses,  belongs  to  the  second  of  the  two  classes  named,  and  is  a 
privilege  which  may  be  waived. 
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In  Doggg  y.  State,  8  Ind.  463^  it  was  held  that  an  objection  that 
a  deposition  was  taken  without  the  consent  of  the  accused  was 
waited  by  a  failure  to  make  it  in  the  trial  court.  The  rule,  as  de- 
clared in  the  case  of  Butter  t.  State,  supra,  is  that  a  defendant 
who  elects  to  take  depositions  under  the  statute  concedes  to  the 
State  a  like  privilege,  thus  waiving  his  constitutional  privilege. 
This  doctrine  is  firmly  supported  by  the  authorities.  In  addition 
to  those  cited  in  that  case  may  be  cited  the  following:  WiUiame 
V.  State,  61  Wis.  281;  Wills  v.  State,  73  Ala.  362;  State  v.  Wagner, 
78  Mo.  644;  &  o.,  47  Am.  Rep.  131;  Hancock  v.  State,  14  Tex.  Ot 
App.  392. 

A  striking  illustration  of  the  doctrine  that  a  defendant  in  a 
criminal  case  may  waive  a  constitutional  right  is  supplied  by  those 
cases  which  hold  that  where  an  accused  takes  a  new  trial  under 
a  statute,  he  waives  his  right  to  insist  upon  the  constitutional  pro- 
vision prohibiting  a  citizen  from  being  put  in  jeopardy  twice  for 
the  same  offense. 

.  ..In  Veatch  v.:  Slate,  60  Ind.  291,  the  theory  of  the  appellant  was,^ 
that  having  been  tried  on  an  indictment  charging  him  with  mur- 
der, and  having  been  convicted  of  manslaughter,  he  could  not  again 
be  tried  for  murder,  but  the  court  denied  ^the  correctness  of  the 
theory,  and  held  that  he  might  be  tried  for  the  greater  offense.  It 
was  there  said,  among  other  things:  *^  Now  it  would  seem  that  if 
a  party  takes  a  new  trial  in  a  criminal  case,  he  takes  it  on  the 
terms  prescribed  by  the  statute,  and  consents  to  be  placed  '  in  the 
same  position  as  if  no  trial  had  been  had."'  Other  cases  assert  a 
like  doctrine.  Morris  v.  State,  1  Blackf.  37;  Untied  States  v.  Perez, 
9  Wheat.  579;  State  v.  Davis,  80  N.  0.  384;  Com.  v.  Arnold,  6 
Crim.  Law.  Mag.  61;  Lesslie  v.  State,  18  Ohio  St  390;  Living- 
ston's case,  14  Grat  592;  United  States  v.  Harding,  1  Wall.  Jr.  127; 
State  V.  McCord,  8  Eans.  232;  s.  c,  12  Am.  Rep.  469. 

Another  illustration  is  supplied  by  the  cases  which  hold  that 
where  the  statute  so  provides  a  jury  trial  may  be  waived.  Murphy 
V.  StcUe,  97  Ind.  579;  In  re  Staff,  6  Crim.  Law  Mag.  828. 

The  cases  which  hold  that  an  accused  may  voluntarily  waive  his 
right  to  be  present  at  the  trial,  or  may  forfeit  it  by  misconduct, 
furnish  still  further  illustrations  of  the  doctrine  we  are  consider- 
ing. McOorkUr.  State,  14  Ind.  39;  State  v.  Wamire,  16  Ind.  357; 
Fight  V.  State,  7  Ohio,  180;  8.  o.,  38  Am.  Dec.  626;  Barton  v. 
State,  67  Oa.  653;  s.  c,  44  Am.  Rop.  743 ;  United  States  v.  Davis, 
VoL.LV  — 28 
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6  Blatohl  464.  It  would  not  be  difficult  to  add  many  authorities 
to  those  we  ha?e  cited,  but  we  deem  them  amply  sufficient  to  sus- 
tain our  proposition  that  the  statute  under  discussion  is  not  uncon- 
stitutional. 

,  Assuming,  as  we  feel  satisfied  we  may  do,  that  the  statute  is  con- 
stitutional, and  assuming  that  we  have  correctly  construed  the 
statute,  there  can  be  no  question  that  the  trial  court  committed  no 
error  in  sending  the  jury,  at  the  appellant's  request,  to  Tiew  the 
place  where  the  homicide  was  committed. 


JudgnmU  ajffifm§d. 


BoTU  Y.  Stati. 

(lOSInd.  Iflik) 

^  4j^  dMUnlkm  that  the  defendant  had  no  reason,  that  the  dedainat 

of,  for  perpetiating  the  crime,  is  admSsslble. 

/^ONVIOTION  of  murder*    The  opinion  states  the  case. 

H.  CoUrick  and  W*  8.  Oppenheim,  for  appellant 
O.  JT  DawsoUf  prosecuting  attorney,  for  State. 

Elliott,  J.  This  case  is  here  for  the  second  time,  Bofh  t* 
3tai€,  97  Ind«  823.  One  of  the  questions  now  argued  by  appel* 
lant's  counsel  was  decided  adversely  to  the  appellant  on  the  former 
appeal,  and  to  that  decision  we  a^ere,  not  simply  on  the  ground 
that  it  is  the  law  of  the  case,  but  for  the  further  reason  that  we 
believe  the  point  was  well  decided.  The  question  of  which  we  are- 
speaking,  and  of  which  we  say  that  it  was  well  decided  on  the 
former  appeal,  arises  upon  that  part  of  the  dying  declarations  of 
the  deceased,  wherein,  in  replying  to  the  question:  ''  What  reason, 
if  any,  had  the  man  for  shooting  youF''  he  said:  ''  Not  any  that 
I  know  of,  he  said  he  would  shoot  my  damned  heart  out."  It  was 
held  that  this  was  not  the  expression  of  an  incompetent  opinion, 
but  was  the  statement  of  a  fact,  and  we  will  not  depart  from  that ; 
ruling.  In  the  opinion  given  upon  the  former  appeal,  the  follow- 
ing authorities  were  cited:     Wroe  v.  Staie^  20  Ohio  St.  460;  Xsxj^ 
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Scaxfe,  1  M.  &  B.  551;  ^JmU  y.  StaU,  5  Tex.  App.  141;  Whart. 
Grim.  St.,  §  4. 

The  gravity  and  importanoe  of  the  ease,  it  is  thought,  justify  ns 
in  referring  to  authorities  that  have  come  to  our  notice  since  the 
deliyery  of  our  former  opinion,  and  in  briefly  discussing  the  ques- 
tion, although  we  do  not  deem  it  necessary  to  enter  upon  a  yery 
fall  discussion  of  the  subject. 

In  Payne  v.  Siate^  61  Miss.  161,  it  was  held  that  the  statement 
of  the  deceased  that  the  defendant  shot  him  '^  without  cause,''  waa 
not  the  expression  of  an  opinion. 

The  statement  of  the  deceased  in  People  ▼.  AVboU^  4  W.  G.  Bep. 
1Z%  was  that  **  the  man  cut  him  with  a  knife,  and  that  he  had  no 
eauae  for  it  whatever,''  and  it  was  held  to  be  the  statement  of  a  fact. 

The  statement  of  the  dying  person  in  State  v.  Nettlebush,  20  lowa^ 
S57,  was  in  answer  to  a  question  whether  the  shot  was  accidental  or 
intentional,  and  the  answer  was  that  ''it  was  intentional"  The 
evidence  was  held  competent,  but  without  any  discussion. 

In  Brotherton  v.  People,  75  N.  Y.  159,  it  was  held  that  the  state- 
ment that ''  he,  the  deceased,  did  not  at  first  recognize  the  defend- 
ant, but  when  the  latter  drew  his  pistol  and  commenced  his  pranks 
he  knew  that  it  was  the  prisoner,"  was  competent. 

These  authorities  fully  sustain  our  formisr  ruling,  and  neither 
oar  own  search  nor  that  of  counsel  has  resulted  in  finding  any 
opposing  decisions,  except  that  of  C&llins  v.  Commonwealth^  1% 
BojBh  (Ky.),  271  That  case  disposes  of  the  whole  question  In  a 
single  sentence,  refers  to  one  authority  (1  Taylor  Ev.  644)  and 
that  authority  goes  no  further  than  to  declare  what  is  undoubtedly 
the  general  rule,  that  an  opinion  expressed  in  a  dying  declaration 
is  not  competent. 

The  decision  in  People  v.  FoTig  Ah  Sing,  5  Grim.  Law  Mag.  64, 
is  that  it  is  improper  to  permit  narratives  of  previous  occurrences 
to  be  given  in  a  dying  declaration.  What  was  there  said  by  the 
ooart,  and  all  that  was  said  upon  the  subject  was:  ''Dving  declar- 
ations are  restricted  to  the  act  of  killing  and  to  the  circumstances 
immediately  attending  it,  and  forming  a  part  of  the  res  geeta. 
When  they  relate  to  former  and  distinct  transactions,  they  do  not 
come  within  the  principle  of  necessity  on  which  such  declarations 
are  received."  It  is  erident  therefore  that  the  case  cited  is  not  in 
point,  and  this  is  true  of  the  other  cases  declaring  a  similar  doc- 
trine that  are  cited  by  counsel 
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There  is  no  subBtantial  difference  in  the  meaning  of  the  word 
''cause''  and  the  word  ''reason/' as  used  in  this  instance  in  the 
dying  dechu^tions  of  the  deceased.  The  jury  could  not  have  mis- 
understood the  import  of  the  word  as  used  in  the  question  addressed 
to  the  deceased,  nor  could  he,  for  it  is  quite  clear  that  it  asked  and 
required  him  to  state  what  cause  there  was  for  the  killing.  If  it  he 
held  that  a  dying  man  may  not  declare  in  general  terms  that  there 
was  no  reason  or  no  cause  for  the  act  of  his  slayer,  then  it  will  be 
practically  impossible  to  ever  get  before  the  jury  a  statement  on 
that  point,  for  it  is  not  possible  for  any  one,  much  less  a  dying 
man,  to  state  all  the  circumstances  and  facts  upon  which  the  con- 
clusion that  there  was  no  cause  or  reason  for  the  killing  is  based. 
The  truth  is  that  such  a  conclusion  is  not  the  expression  of  an 
opinion,  but  it  is  the  statement  of  a  conclusion  of  fact  from  ob- 
served facts,  which  under  all  authorities  is  competent  in  such  a 
case  as  this.  Bennett  y.  MeeJian,  83  Ind.  5G6;  s.  c,  43  Am.  Rep. 
78;  Yost  y.  Oonroy,92  Ind.  464;  see  p.  471;  s.  c,  47  Am.  Bep.  156. 

The  cases  all  agree  that  dying  declarations  are  admissible  in  a 
case  where  the  eyidence  would  be  competent  if  the  declarant  were 
on  the  witness  stand,  and  if  the  statements  of  the  deceased  can  in 
any  sense  be  deemed  the  expression  of  an  opinion,  the  opinion  be- 
longs to  that  class  which  the  authorities  agree  a  non-expert  witness 
may  express  without  stating  the  facts  on  which  it  is  based.  Bennett 
y.  Meehany  supra,  and  authorities  cited,  p.  5G0;  People  y.  Ilopty  9 
Paa  Bep.  407.  The  cases  upon  this  subject  are  yery  numerous,  but 
most  of  them  will  be  found  in  Lawson  Expert  and  Opin.  £y.  468- 
534;  Rogers  Expert  Test  6,  7,  8;  Best  Ev.,  §  605;  Whart.  Ev., 
§  512;  and  Stephens  Ey.,  art.  26. 

It  was  not  asserted  in  our  former  decision  that  an  opinion  found 
in  a  dying  declaration  is  competent  in  a  case  where  it  would  not  be 
80  if  expressed  by  a  witness  on  the  stand.  On  the  contrary,  the 
general  rule,  that  matters  contained  in  a  dying  declaration  are  not 
competent  unless  they  would  be  admissible  if  they  came  from  the 
lips  of  a  living  witness,  was  declared  and'approved.  Montgomery  v. 
State,  80  Ind.  338;  s.  c,  41  Am.  Bep.  815;  Binn  y.  State,  46  Ind. 311. 

What  we  decided  in  the  former  appeal  and  now  reiterate,  is  that 
the  evidence  here  objected  to  was  competent  because  it  would  have 
been  competent  if  it  had  come  from  a  witness  present  in  court.  We 
need  not  discuss -the  general  rules  governing  the  admission  of  dying 
declarations  —  they  are  rudimentary— for  the  question  here  is  not 
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wliat  the  general  roles  are,  but  whether  the  declarant  a  statement 
WB8  one  that  a  witness  on  the  stand  would  haye  been  allowed  to 
make.  The  declarations  of  Oasej  do  not  refer,  as  did  the  statement 
in  Montgomery  Y.  Siais,  supra,  to  the  purpose  with  which  an  act 
was  done  by  another,  but  they  simply  declare  that  there  was  no 
cause  for  that  act.  A  cause  is  of  fcen  a  fact,  not  merely  an  opinion, 
and  it  is  here  a  fact. 

The  statement  of  the  dying  man  was  not  an  expression  of  an 
opinion  as  to  the  sufficiency  of  the  cause  or  reason  that  the  accused 
had  for  shooting,  nor  was  it  the  expression  of  an  opinion  upon  any 
subject,  nor  was  it  a  narratiye  of  a  past  occurrence,  but  it  was  the 
statement  of  a  negative  fact,  namely,  that  there  was  no  reason  or 
cause  whatever  for  the  shooting.  The  declaration  does  not  assume 
to  be  the  expression  of  an  opinion,  but  it  professes 'to  be  and  in 
truth  is  the  statement  of  a  fact,  for  if  there  was  no  reason  or  cause 
whatever,  no  opinion  could  he  given  as  to  its  sufficiency  or  insuffi- 
ciency. Whether  there  is  any  cause  for  an  act  must  be  a  fact,  but 
if  it  be  conceded  that  there  is  a  cause,  then  whether  it  was  or  waa 
not  adequate  might  well  be  deemed  matter  of  opinion. 

As  we  have  suggested,  uegative  facts  can  ohly  be  proved  by  a  de- 
nial, since  to  enter  upon  a  process  of  elimination  and  exclusion 
would  lead  to  an  almost  endless  examination.  If  a  negative  fact 
like  that  here  under  discussion  cannot  be  proved  by  a  general 
statement,  then  it  woald  be  necessary  to  enumerate  every  conceiva- 
ble thing,  and  deny  in  detail  that  it  existed.  A  priM^tical  science, 
such  as  the  law  is,  requires  no  such  procedure  as  that;  if  it  did,  it 
would  be  practically  impossible  to  establish  a  negative  fact.  Th'ere 
are  many  instances  in  which  what  is  in  appearance  a  conclusion, 
but  in  reality  a  fact,  may  be  stated  in  evidence.  We  suppose  that 
it  cannot  be  doubted  that  where  the  issue  is  whether  a  verbal 
agreement  was  entered  into,  it  is  competent  to  state  in  general 
terms  that  there  was  no  agreement.  So  in  a  case  where  the  ques- 
tion is  whether  liquor  was  or  was  not  sold,  it  is  proper  for  the  de- 
fendant to  deny  the  sale.  So  too  it  is  perfectly  competent  for  a 
party  to  state  that  he  relied  upon  the  representations  of  another. 
There  are  many  cases,  far  too  numerous  to  justify  mention,  in  which 
it  is  proper  to  make  a  general  statement  in  denfal. 

There  is  an  essentiid  difference  between  a  statement  denying  a 
ihing  and  ono  admitting  the  existence  of  a  thing  and  qualifying  its 
character.     Thus  to  declare  that  liquor  was  sold,  but  not  illegally^ 
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or  that  a  man  was  strack,  bat  not  unlawfully,  would  so  far  as  the 
qualifying  words  are  oonoemed  be  a  oondusion;  if  however  these 
words  should  be  struck  out  faots  only  would  remain. 

Whether  the  defense  in  a  case  of  homicide  is  insanity,  self-de- 
fense or  an  alibi,  cannot  change  the  rule  goveming  the  admissicm 
of  dying  declarations*  There  is  not  one  rule  for  defenses  of  insanity, 
another  for  self-defense,  and  still  another  for  the  defense  of  an  alibi, 
1>ut  there  is  one  rule  for  all  cases.  The  question  in  all  cases  is  to  be 
determined  irrespective  of  the  nature  of  the  defense.  It  cannot 
4iffect  the  question  in  this  instance  that  the  defense  was  that  of 
self-defense.  It  would  violate  settled  principles  of  logic  and  of  law 
to  hold  that  the  accused  might  by  the  character  of  his  defense  change 
the  rule  as  to  the  admissibility  of  dying  declarations. 

The  name  of  the  person  who  committed  the  homicide,  as  well  as 

the  name  of  his  victim,  may  be  proved  by  the  dying  declarations  of 

the  latter.    Sylvester  v.  ^aU,  71  Ala.  17;  8laU  v.  Johnson,  76  Mo. 

Ul;  Lister  ir.  State,  1  Tex.  App.  739. 

[Omitting  other  point&] 

JudgmmU  afirmei^ 
ZouLAJUs,  J.,  dissented. 


Wacl^ob  v.  Lo VGk 
OMiaA.em 

BeltiUeqf  frmidS'^ agreement  to  make  ckOd  on  hsf/r. 

Where  a  hiiabaad  and  wife,  in  oonaidenitioii  that  a  young  girl  ahonld  life 
with  them  aa  their  child  until  their  death,  and  render  such  service  aa  ahe  was 
able,  orallj  agreed  to  make  her  their  heir,  and  at  their  death  to  wiU  her  their 
entire  estate  which  consisted  at  the  death  of  the  snrriyor  of  real  estate  and 
also  of  personal  propertj  exceeding  $50  in  yalne,  hdA,  tl&at  the  agreement  was 
within  the  statute  of  frauds,  and  performance  on  the  part  of  the  girl  would 
not  take  it  out  of  the  statute.* 

CLAIM  against  an  estate.    The  opinion  states  the  case.     The 
plaintiff  had  judgment  below. 


L.  Wallace,  B.  A.  Brown,  L.  Jf.  Harvey,  T.  L.  Sullivan  and 
A.  Q.  Jones,  for  appellant. 

/.  B.  Florea,  A.  W.  Wishard  and  H.  Ni  Spaan,  for  appellee.     ' 

»i«—  Kill  I  .  ■      ■        I  I    I  ■  ■  im^-M^^i^ 

*8ee  Wood$  y.  Jhane,  poet. 
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Wallace  t.  Long. 

MiTCHiLLy  J.  DsTid  D.  Long,  as  guardian  of  Mollie  Fette, 
filed  a  oomplainfc  in  fhe  nature  of  a  olaim  against  the  estate  6f 
Maria  Fette,  deceased. 

The  substantial  averments  of  the  paragraph  upon  which  the 
judgment  rests  are  as  follows:  About  the  22d  day  of  February,  1871, 
the  decedent  and  her  husband,  being  childless,  requested  the  plain- 
tiff's ward,  then  about  seven  years  old,  a  niece  of  the  husband  to 
live  with  them,  and  becoming  much  attached  to  her,  thoy  proposed 
and  agreed  at  that  time  and  afterward,  **  that  if  she  would  live 
with  them  during  their  life-time,  and  until  the  death  of  both,  and 
become  and  act  and  do  by  them  and  toward  them  as  their  child  and 
permit  herself  to  be  known  and  called  as  their  child,  and  if  she  would 
respect  and  treat  them  as  her  parents,  anJ  do  such  work  about  their 
house  and  would  render  them  such  services  and  assistance  in  the 
<sare  and  keeping  of  their  house  and  property  as  she  was  capable  of 
doing,  and  if  she  would  care  for  them  and  nurse  them  in  sickness 
and  would  continue  with  them  and  live  with  them  until  their  death 
they  would  treat  and  deal  with  and  toward  her  as  their  chUd,  they 
would  make  her  their  heir,  and  at  their  death,  or  at  the  death  of 
the  survivor  of  the  two,  they  would  will,  bequeath  and  give  her  the 
entire  estate  of  which  they  were  possessed.'' 

The  ward  accepted  the  proposal  so  made,  and  faithfully  performed 
the  agreement  on  her  part  Charles  Fette,  the  husband,  died  about 
March  16th,  1881,  having  left  all  his  property  to  his  widow.  The 
agreement  was  then  renewed  between  the  ward  and  Mrs.  Fette: 
The  agreement  was  faithfully  performed  by  the  former  untU  the 
death  of  the  latter,  which  occurred  December  17, 1888.  It  is  avei^ 
red  that  Mrs.  Fette  neglected  to  make  the  will  according  to  the 
agreement  and  died  intestate. 

The  claim  is  to  recover  the  value  of  estate,  estimated  at  $6,000; 
Upon  issues  duly  made  there  was  a  trial  by  a  jury.  The  evidence 
tended  to  show  that  the  intestate  left  real  estate  of  the  value  of 
$5,000,  and  a  personal  estate  of  about  $1,000  in  value. 

There  was  a  verdict  for  the  plaintiff  for  $6,026,  and  over  a  mo- 
tion for  a  new  trial,  judgment  was  entered  on  the  verdict  for  $6,000, 
the  plaintiff  having  entered  a  remittur  of  $26.  Following  the  en- 
try of  judgment  the  records  recite  the  following  order,  made  by 
the  learned  judge  who  presided  at  the  trial:  '^  Inasmuch  as  this 
case  is  not  without  difficulty,  it  is  ordered  by  the  court  that  the 
defendant  as  administrator,  do  at  once  take  and  prosecute  with  rea^ 
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Bonable  diligence  an  appeal  to  the  Supreme  Court  of  the  State  of 
Indiana."  ^         •  ' '  ' 

Of  the  errors  assigned  here  the  only  one  discnssed  is  the  over- 
ruling  of  the  motion  for  a  new  triaL  This  motion  assigned  as 
causes  for  a  new  trisl,  that  the  verdict  was  contrary  to  law  and  to 
the  eyidence,  that  it  was  not  sustained  by  sufficient  evidence,  thai 
the  damages  were  excessive,  and  that  the  court  erred  in  giving  and 
refusing  certain  instructions. 

It  may  be  said,  the  evidence  tends  to  establish  the  averments  lA 
the  complaint,  and  if  no  legal  impediment  stood  in  the  way  it  might 
fairly  support  the  verdict. 

The  case  proceeded  upon  the  assumption  that  if  the  contract  waa 
proved  substantially  as  alleged,  and  performance  of  it  was  shown 
on  the  part  of  the  ward,  an  action  for  damages  for  the  violation  of 
the  contract  might  be  maintained,  and  that  the  measure  of  recover}^ 
to  which  she  was  entitled  was  the  value  of  the  real  and  personal  es- 
tate of  the  intestate,  irrespective  of  the  actual  value  of  the  serviced 
rendered. 

The  argunlent  for  an  affirmance  of  the  judgment  is  piiodicated' 
iij>bn  the  affirmation  of  the  following  propositions:' 

1.  That  the  action  is  for  damages  for  the  preach  of  an  express 
parol  contract. 

2.  That  the  contract  is  not  within  the  statute  of  frauds. 

3.  That  the  measure  of  damages  is  the  value  of  the  estate  agreed' 
to  be  devised. 

Upon  the  authority  of  Frost  v.  Tarr,  53  Ind.  390,  it  is  conceded 
that  an  action  for  the  specific  performance  of  the  contract  is  not 
maintainable,  and  upon  the  authority  of  that  case,  and  the  case  of 
Bell  V.  Eewiit,  24  Ind.  280,  and  Le$  v.  Carter,  52  Ind.  342,  it  is  in- 
sisted that  the  contract  is  clear  of  the  statute  of  frauds,  and  that 
the  measure  of  recovery  should  be  the  value  of  the  estate. 

A  brief  examination  of  the  argument,  and  the  oases  above  men* 
tioned,  seems  to  be  required. 

The  concession  that  the  contract  cannot  be  specifically  enforced 
involves  the  conclusion  that  it  is  within  the  inhibition  of  the 
statute.  If  the  statute  of  frauds  presents  no  obstacle  to  the  enforce^ 
ment  of  the  contract,  then  so  far  as  the  record  discloses,  none  ex^ 
ists.  It  cannot  of  course  be  denied,  that  if  the  contract  had  been 
in  writing  or  if  in  pursuance  of  an  oral  contract,  the  plaintiff  had 
been  piit  in  complete  possession,  and  she  had  otherwise  fully  per^ 
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formed  on  her  part»  specific  performance  could  have  been  enforced. 
It  would  then  have  presented  a  case  analogous  in  principle  to  Mauch 
T.  MeUan,  64  Ind.  414.  That  was  a  case  in  which  an  oral  contract 
was  made,  which  provided  that  in  consideration  of  board  to  be  fur- 
nished and  services  to  be  performed  a  tract  of  land  would  either 
be  conyejed  or  devised  by  wilL  The  person  agreeing  to  perform 
the  service  was  put  in  possession  of  the  land,  and  it  was  held,  the 
services  having  been  performed,  that  the  contract  would  be  specifi- 
cally enforced. 

It  is  true  it  was  there  said  that  the  contract  was  not  within  the 
statute  of  frauds.  In  saying  this  nothing  more  was  meant,  in  view 
of  the  facts,  than  that,  by  reason  of  the  part  performance  of  the 
contract,  it  had  been  taken  out  of  the  operation  of  the  statute,  and 
might  therefore  be  specifically  enforced.  Atkin$on  v.  Jacksofiy  8 
Ind.  31;  WaUan  v.  Mahan,  20  Ind.  223;  LafolMte  v.  Kyle,  51 
Ind.  446;  Law  v.  Henry,  39  Ind.  414;  8t<U&r  v.  Hill,  10  Ind.  176; 
Moreland  v.  Lemaster,  4Blackf.  883;  Arnold  v.  Si^hensan,  79  Ind. 
126. 

The  case  of  Baxter  v.  Kitchy  37  Ind.  554,  involved  a  state  of  facts 
similar  to  Mauch  v.  Melton,  supra.  No  possession  having  been  de- 
livered under  the  contract,  the  court  said:  '^  It  is  a  contract  for 
the  sale  of  real  estate;  and  to  be  made  a  sufficient  foundation  of 
the  action,  must  have  been  in  writing  and  signed  by  William  Prick- 
ett,  the  deceased.^' 

The  case  of  Neal  v.  Nedl,  69  Ind.  419,  and  Johns  v.  Johns,  67  Ind. 
440,  involved  the  principle  here  under  consideration,  and  the  hold- 
ing in  both  was  that  the  statute  of  frauds  prevented  the  enforce- 
ment of  the  contract. 

This  much  has  been  said  to  show  that  the  only  impediment  in 
the  way  of  a  specific  enforcement  of  the  contract  involved  in  this 
case  is  the  statute  of  frauds. 

When  the  title  to  property,  either  real  or  personal,  is  to  be  acquired 
by  purchases  the  statute  of  frauds  will  operate  upon  and  affect  the 
contract  in  precisely  the  same  manner,  whether  the  consideration 
for  the  purchase  is  to  be  paid  in  services,  money  or  any  thing  else. 
In  either  case,  such  a  contract  being  in  parol  and  entirely  execu- 
tory, cannot  be  enforced  by  either  party,  and  it  may  be  doubted 
whether  a  contract  which  is  within  the  statute  so  as  to  be  incapable 
of  specific  enforcment,  has  sufficient  validity  to  support  an  action 
for  damages  by  either  party,  unless  the  contract  was  induced  under 
Vol.  LV  —  29 
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or  its-violation  is  involyed  In  some  special  oircumstanoes  of  frand 
or  bad  faith.  Bariekmanr.  Kuykendall,  6  Blackf.  21;  BaUard'Y. 
Bond,  32  Vt  855;  McOraeken  r.  McOracien,  88  N.  0. 272;  Bender 
T.  Bmder,  87  Penn.  St.  419.  The  most  that  can  be  recovered  in  sach 
a  case  is  the  value  of  what  may  have  been  paid  or  performed  by  oiie 
party  in  reliance  upon  such  a  contract,  when  the  other  refuses  to 
perform.  Beed  Stat.  Frauds,  §§  737,  761-2;  Day  v.  Wibon^  83 
Ind.  463;  s.  c,  43  Am.  Bep.  76. 

Where  therefore  services  have  been  performed,  or  money  paid,  in 
consideration  of  property  to  be  conveyed,  if  the  contract  is  not  en- 
forceable by  reason  of  the  statute  of  frauds,  the  action  is  not  on 
the  special  contract,  but  in  the  case  of  services  performed,  the 
action  is  on  a  quantum  meruit  to  recover  the  value  of  the  services. 
Ham  V.  Goodrich,  37  N.  H.  185;  Emerp  v.  Smiih,  46  N.  H.  151; 
Leslie  v.  Smith,  32  llich.  64;  Seymour  v.  Bennet,  14  Mass.  266;  2 
Beed  Stat.  Frauds,  §§  622,  623,  and  cases  cited  in  notes;  2  Suther- 
land Dam.  453.  In  such  a  case  the  value  of  the  services  per- 
formed, and  not  the  value  of  the  property  agreed  to  be  conveyed, 
is  the  measure  of  damages. 

Beturning  to  the  cases  relied  on,  BeU  v.  Hewitt,  supra,  was  an 
action  on  a  special  contract  for  services,  to  be  compensated  by  a 
promised  legacy  of  $500.  The  contract  involved  the  pajrment  of  a 
speciBed  sum  of  money  in  a  manner  agreed  upon.  It  was  held, 
that  as  the  contract  was  upon  a  definite  consideration,  and  liable 
to  be  performed  within  one  year,  it  did  not  come  within  the  fifth 
subdivision  of  the  statute  of  frauds,  which  inhibits  the  bringing  of 
actions  upon  oral  contracts,  not  to  be  performed  within  one  year 
from  the  making  thereof.  There  was  in  .that  case  clearly  no  im- 
pediment in  the  way  of  the  maintenance  of  an  action  on  the  con-' 
tract  to  recover  the  stipulated  wages.  The  case  was  followed  in 
Caviness  v.  Bushton,  101  Ind.  500;  s.  c,  51  Am.  Bep.  759,  which 
involved  the  same  principles. 

The  next  case,  Lee  v.  Carter,  52  Ind.  342,  was  decided,  so  far  as 
it  touches  the  question  under  consideration  here,  on  a  demurrer  to 
the  complaint,  which  was  in  the  nature  of  a  claim  filed  against  the 
estate  of  one  Oarter.  The  substance  of  the  complaint  as  set  out  in 
the  opinion  is,  that  Oline  agreed  with  Garter  that  if  the  latter 
would  take  possession  of  the  farm  of  the  former,  and  clear  and  im- 
prove such  portions  as  he  might  be  able,  and  permit  Oline  to  reside 
with  him,  do  his  mending,  washing,  and  furnish  his  boarding, 
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Oline  would  compensate  him  by  deTisiiig  all  of  hk  property,  real 
and  personal,  to  Garter  or  his  children;  that  Garter  took  posses- 
sion, cleared  about  100  acres  of  the  land,  built  fences,  dwelling- 
house  and  stable,  and  otherwise  fully  performed  his  contract;  that 
Oline  died,  leading  real  and  personal  property  of  the  value  of 
$8,600,  without  making  the  will  or  otherwise  compensating  Garter, 
who  had  performed  serrices  worth  $10,000. 

The  facts  stated  in  the  complaint  showed  sudi  a  part  perform- 
ance of  the  contract  as  clearly  to  take  it  out  of  the  statute  of  frauds, 
and  the  complaint  contained  the  statement  of  such  facts  as  would 
hare  warranted  the  specific  enforcement  of  the  contract,  as  in 
Mauek  t.  Melion,  9upra,  and  the  cases  of  that  class  cited  above  in 
connection  with  it,  or  possibly  owing  to  the  part  performance  averred, 
of  making  the  contract  the  basis  of  an  action  for  damages  for  its 
violation. 

The  complaint  however  was  held  good,  and  the  contract  was  said 
to  be  dear  of  the  statute  of  frauds,  upon  the  authority  of  Bell  v. 
Semitf  supra.  This,  as  it  seems  to  us^  was  to  some  extent,  at 
least,  a  misapplication  of  BeU  v.  Hsuritt,  supra*  The  contract. to 
devise  land  and  to  bequeath  personal  property,  exceeding  $50  in 
value,  was  clearly  within  the  statute,  and  so  far  as  it  was  with- 
drawn from  its  operation,  if  at  all,  it  was  by  the  acts  of  part  per- 
formance which  are  set  forth  in  the  complaint.  It  does  not  appear 
what  rule  of  damages  was  applied  in  the  case. 

The  case  of  Frost  v.  Tarr,  supra,  arose  out  of  the  following  facts: 
The  father  of  Jane  Tarr  agreed  with  Simeon  Frost  that  Frost 
should  take  Jane  into  his  family,  board,  educate  and  clothe  her  as 
his  own  child  until  she  was  twenty-one  years  old^  or  was  married, 
and  that  if  she  continued  so  to  live  with  him  and  his  family,  and 
do  the  ordinary  house-work  usually  performed  by  girls  in  house- 
keeping, he  would  bequeath  to  her  a  share  equal  in  value  to  that 
given  any  of  his  children.  It  was  alleged  that  she  had  fully  per- 
formed, that  Frost  died  without  leaving  her  any  thing  by  his  will 
except  $50,  and  that  he  left  an  estate  in  real  and  personal  property 
of  the  value  of  $20,000,  the  greater  portion  of  which  he  bequeathed 
to  his  son.  She  demanded  judgment  for  one-sixth  part  of  the 
estate,  and  tor  $4,000  damages.  It  was  there  said  by  the  court: 
''That  the  contract  alleged  is  one  the  specific  performance  of 
which  would  not  be  decreed.  But  it  does  not  follow,  because  a 
court  will  not  decree  specific  performance  of  a  contract,  that  there- 
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fore  no  action  for  damages  will  lie  upon  it  when  it  has  been  tIo- 
lated.  On  the  contrary,  we  think  such  action  will  lie,  and  that 
the  damages  in  this  case  may  be  measured  by  the  value  of  the  por- 
tion which  was  promised,  and  that  the  plaintiff,  in  such  case,  is  not 
limited  to  the  value  of  the  services  performed,  in  the  recovery*'' 
Bell  V.  Hewitts  supra,  and  Lee  v.  Carter y  svpra,  were  cited  in  sup- 
port of  the  rule  announced.  It  was  said  further,  that  there  was 
nothing  in 'Hhe  question  made  as  to  the  section  of  the  statute 
of  frauds  which  requires  contracts  not  to  be  performed  within  a 
year  from  the  making  thereof  to  be  in  writing.'' 

As  respects  other  provisions  of  the  statute  of  fraud,  no  question 
seems  to  have  been  made,  and  none  was  considered.  The  rule  thus 
enanciated  in  respect  to  the  right  to  sue  for  the  violation  of  the 
contract,  and  wiiat  shall  be  the  measure  of  recovery  in  such  cases, 
seems  to  us,  in  view  of  the  facts  on  which  the  cases  cited  in  its 
support  rest,  and  what  has  already  been  said  in  reference  to  them, 
to  receive  but  incidental  support  from  those  cases. 

That  under  the  pressure  which  in  this  class  of  cases  was  brought 
to  bear  on  the  courts,  this  rule  in  one  form  and  another  prevailed 
in  the  earlier  decisions  in  some  of  the  States,  is  well  known,  but  as 
is  said  by  a  learned  author,  '^  It  gradually  dawned  upon  the  judges 
that  there  was  no  real  difference  between  the  land  itself  and  its 
market  value;  and  that  allowing  the  plaintiff  to  recover  the  latter 
waSi  in  effect,  giving  him  specific  performance  of  the  contract."  2 
Beed  Stat.  Frauds,  §  738.  The  position  has  long  since  been  aban- 
ddhed  in  all  the  States  with  but  one  or  two  exceptions. 

Of  the  earlier  cases  which  sanctioned  the  rule  of  Fraei  v.  Tarr, 
supra,  to  a  degree  were  Jack  v.  McKee,  9  Penn.  St.  235;  Bash  v. 
Bash,  9  Penn  St  260;  McDowell  v.  Oyer,  21  Penn.  St  417;  Malun 
V.  Ammon,  1  Grant  Cas.  123.  To  these  may  be  added,  as  lending 
some  sanction  to  the  doctrine,  the  cases  of  Burlingame  v.  Bur^ 
lingame^  7  Cow.  92;  Xing  v.  Brown,  2  Hill,  485,  and  Hopkins  v. 
Lee,  6  Wheat  109. 

In  overruling  Jack  v.  McKee,  supra,  and  the  other  cases  follow- 
ing it,  the  Pennsylvania  court  said,  in  Hertzog  v.  Hertzog,  34  Penn. 
St.  418:  **  Whenever  a  departure  from  settled  principles  is  shown 
by  actual  experience  to  have  worked  perniciously,  to  have  occa- 
sioned wrong  and  hardship  that  were  not  anticipated,  and  to  have 
placed  the  inheritance  of  families  at  the  mercy  of  parol  evidence, 
we  thmk  it  the  imperative  duty  of  the  court  that  made  the  do])art- 
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me,  to  undo  the  miflchief  as  far  as  possible,  and  to  retrace  their 
steps  back  to  the  old  paths."  It  was  farther  declared  by  the  learned 
judge  delivering  the  opinion  in  that  case,  that  under  the  rule  in 
Jaek  y.  McKety  supra,  a  grandson,  whose  services  at  his  own  estimate 
did  not  exceed  in  value  eighteen  hundred  dollars,  had  swept  away 
the  fairest  portion  of  an  estate,  by  a  recovery  of  $10,000,  while^  in 
another  case  a  domestic,  whose  services,  had  they  been  the  subject 
of  compensation,  would  have  been  comparatively  insignificant,  had 
under  the  rule  above  mentioned  taken  an  entire  estate  from  the 
right  heir.  A  rule  under  which  such  disastrous  and  anomalous 
results  are  possible  should  not,  in  our  opinion,  be  perpetuated, 
unless  it  finds  its  support  in  principles  that  are  altogether  beyond 
cavil. 

The  same  year  in  which  the  Pennsylvania  court  overruled  Jixek 
V.  McKee,  supra,  and  other  kindred  cases,  the  New  York  court  in 
Brben  v.  LoriUard,  19  N.  Y.  299,  disapproved  of  so  much  of  ^fir- 
Ungame  v.'  Burlingaine  and  King  v.  Brawn,  supra,  as  lent  any  sup- 
port to  the  doctrine  under  consideration. 

It  must,  we  think,  be  conceded  that  every  provision  of  the  stat- 
ute of  frauds  exerts  its  influence  upon  contracts,  such  as  we  *  are 
here  considering,  to  the  same  extent  and  with  the  same  potency  as 
upon  other  contracts  for  the  sale  and  transfer  of  property,  and  if 
there  is  one  class  of  cases  more  than  another  in  which  **  a  tight 
rein  should  be  held,''  and  the  statute  rigorously  applied,  it  is  that 
class  in  which  it  is  proposed  by  parol  to  intercept  from  rightful 
heirs  the  transmission  of  estates.  Oraham  v.  Oraham,  34  Penn. 
St  475.  That  the  evidence  in  this  case  tends  to  support  the  view 
that  it  was  the  purpose  of  the  intestate  to  make  provision  for  the 
plaintifiTs  ward  by  a  will  may  be  conceded,  but  as  the  agreement  to 
do  so  was  never  manifested  in  writing,  signed  by  her,  and  as  it 
involved  an  agreement  for  the  sale  of  real  estate,  and  for  the  trans* 
fer  of  personal  pvojyertj  exceeding  in  value  $50,  such  agreement 
was  subject  to  the  operation  of  the  statute  of  frauds,  equally  with 
all  other  agreement  for  like  sale^.  Because  the  agreement  was  not 
withdrawn  from  the  operation  of  the  statute  by  part  performance, 
it  cannot  be  specifically  enforced,  neither  can  it  be  the  foundation 
of  an  action  for  damages.     Browne  Stat.  Frauds,  §  124. 

It  does  however  serve  to  rebut  any  presumption  which  otherwise 
might  have  obtained,  that  the  services  rendered  were  to  have  been 
gratuitously  performed,  or  that  they  were  performed  under  the 
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Biere  expeotanoj  that  the  intestate  woald  leave  the  plaintiff's  ward 
a  leg^oj.  She  is  therefore  entitled  to  reooyer  the  value  of  her  ser- 
vioee.  Jaoobton  y.  Sz&mtors,  eic,  8  Johns*  199;  Sobintfon  y.  iZny- 
nar,  38  N.  Y.  494;  CamphM  y.  Oampbett,  65  Barb.  689;  ReynoUa 
y.  Sobfnion,  64  X.  Y.  689;  Bm&rjf  y.  Smith,  46  N.  H.  161;  autiom 
y,  Jtowl&s,  44  Mich.  112;  Welch  y.  Lawson,  83  Miss.  170;  Benchr  t. 
Betubtf  87  Penn*  St  419;  MaddUon  y.  Aldersan,  8  App.  Cases, 
467;  8.  0.,  86  Bng.  Bep.  790;  Cflark  y.  Danidwn,  68  Wis.  817; 
Howard  y.  Brawer,  87  Ohio  St  403;  Wood  Frauds,  §§  321,  335. 

Many  other  cases  might  be  cited  which  support  and  illustrate 
the  conclusions  reached,  but  those  referred  to  are  deemed  sufficient 

,  The  yalue  of  the  senrices  is  to  be  determined  without  any  refer* 
ence  to  the  yalue  of  the  estate  of  the  intestate.  But  in  estimating 
the  yalue  of  the  seryioes,  regard  should  be  paid  to  the  situation  of 
the  parties,  the  nature  of  the  senrice  required  or  performed.  Allow* 
ance  should  be  made  too  for  the  fact  that  under  the  circumstances, 
the  presence  and  society  of  the  plaintilFs  ward  may  haye  been  of 
sufficient  yalue  to  compensate  for  her  education,  clothing  and  sup- 
port 

To  the  extent  that  Fros$  y.  Ihrr,  and  Lee  y.  Cbr<ar,  mpra,  an- 
nounce a  rule  contrary  to  the  conclusions  herein  reached,  they  may 
be  considered  as  modified. 

The  judgment  is  reyeraed  with  costs,  with  directions  to  the  court 
to  sustain  the  motion  for  a  new  trial,  and  for  farther  proceedinjp 
a^t  inoonsistamt  with  thia  opinion. 

JuignmU 


PlaoB  T.  Jom. 
cuaind-Mai 

Mm  old,  Inftrai  aad  dlseeaed  man,  to  paj  a  woman  for  boarding,  nnxvlBg  and 
caring  for  Urn,  ezeented  a  written  promifle  to  paj  her  $2,000,  "  one  daj 
after  his  death  oat  of  his  estate.'*  EM  (1),  a  pranissory  note;  (8)  that  the 
yalaeof  the  services  was  oonelnsiTelj  fixed. 

GLAIMagunst  an  estate.     The  opinion  states  the  eaae*    Th# 
plaintiff  had  judgment  below. 
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'  D.,B.  JfeOannM,  JL  Mageesiad  S*  T.  MeCanneU,  for  appellants. 

O.  B.Tab9r^  D.  D.  Djfkeman,  W.  T.  WiU&n  and  0.  0.  Taher, 
for  appellee. 

ELiiOTT,  J.  The  daim  of  appellee  against  the  estate  of  B^iija* 
min  Price,  deceased,  rests  upon  an  account  for  boarding  the  de* 
ceased,  and  on  an  instniment  executed  by  him  reading  as  follows: 

**  12,000.  September  18th,  1881. 

**  One  day  after  my  death,  I  promise  to  pay  to  the  order  of  Nancy 
IL  Jones  two  thousand  doUars,  to  be  paid  out  of  my  estate.  For 
Talue  reoeiyed,  without  any  relief  from  valuation  or  appraisement 
laws,,  with  six  per  cent  interest  from  date  until  paid,  and  attorney's 
fees.'  "BEKJAMiiir  Price." 

The  appellants  insist  that  the  instrument  is  an  attempt  to  make 
a  testamentary  disposition  of  property,  and  is  destitute  of  all  legal 
efficacy.     We  cannot  concur  in  this  view. ,    There  is  no  attempt  to 
make  a  testamentary  disposition  of  property,  for  the  instrument 
contains  no  provisions  resembling  those  of  a  wiU.     It  is  a  promise 
to  pay  money.     It  differs  from  an  ordinary  promise  in  the  single 
particular  that  it  fixes  the  time  of  payment  at  a  period  subsequent ,. 
to  the  promisor's  death*  It  is  neyertheless  a  promise  to  pay  money,. : 
absolutely  and  at  all  events,  to  a  person  nameji,  and  it  hasi  thero- 
fore  all  the  essential  features  of  a  promissory  note.  All  the  modern 
authorities  agree  that  such  instruments  as  the  one  before  us  are  to , 
be  deemed  the  promissory  notes  of  the  person  by  whom  they  are 
executed.    Story  Prom.  Notes,  g  27;  1  Dan.  Neg.  Inst.,  §  46. 

This  case  is  easily  discriminated  from  Moore  v.  Stephens,  97  Ind. 
S71,  for  here  there  is  an  express  promise  to  pay  a  specified  sum  of 
money,  and  it  is  made  in  the  form  of  a  contract  which  imports  a 
consideration;  while  in  that  case  there  was  no  promise,  but  simply 
a  direction  to  pay,  after  the  death  of  the  person  by  whom  the  in- 
strument was  executed,  a  specified  sum  of  money  to  the  beneficiary 
named. 

It  18  sufilciant  to  file  a  note  executed  by  a  deceased  person  as  a 
claim  against  his  estate  without  any  formal  complaint  Pulley  v. 
Perfect,  30  Ind.  379;  ffathawatf  v.  Boll,  81  Ind.  567. 

The  appellants  introduced  evidence  of  admissions  of  the  appellee 
wJiich  tended  to  show  that  the  note  was  intended  to  evidence  a  gift 
and  nothing  more,  but  in  view  of  the  explanations  given  by  the 
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appellee,  we  cannot  regard  these  adnuBsions  as  condoaiTe.  Nor 
can  we  regard  the  testimony  upon  this  point  as  uncontradicted,  for 
there  is  eyidence  tending  to  prove  that  the  intestate  was  old»  in- 
firm and  diseased;  that  he  needed  care  and  nursing;  that  he  prom- 
ised to  pay  for  the  care  and  nursing  bestowed  upon  him,  and  that 
it  was  in  the  performance  of  this  promise  that  he  executed  the  note 
upon  which  the  claim  is  founded. 

It  was  for  Benjamin  Price,  the  appellant's  intestate,  to  detennine 
the  value  of  appellee's  services.  He,  better  than  those  who  are 
claiming  his  estate,  knew  what  those  services  were  worth,  and  his 
judgment  of  what  was  a  fair  compensation  ought  not  to  be  set 
aside  or  disregarded.  The  rule  is,  that  where  parties  agree  upon 
a  consideration,  and  it  is  one  of  an  indeterminate  value,  the  courts 
will  not  substitute  their  judgment  for  that  of  the  contracting  par- 
ties, but  will  uphold  the  contract  Johnson  v.  Owinn,  100  Ind. 
466,  see  p.  472;  Fleeiwood  v.  Dorsey  Machine  Co.,  96  Ind.  491,  see 
p.  492;  Shade  v.  Oreviston,  93  Ind.  691,  see  auth.  cited  p.  694; 
Wolford  V.  Powers,  86  Ind.  294;  s.  c,  44  Am.  Sep.  16.  In  the 
case  last  cited,  veiy  many  of  the  deisisions  are  collected,  and  some 
of  them  are  directly  in  point  here,  especially  the  cases  of  JSdrl  ▼• 
Peck,  64  N.  Y.  696,  and  Cfowee  r.  OomeU,  76  N.  T.  91;  8.  a,  31 
Am.  Bep.  428. 

[Minor  points  omitted.]  Judgment  afirmed. 
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OmtBBw  y.  Haxwkx. 

(l4Kaiu.9.) 
iuMMil^  —  atwriding  cnnf  nfiwMi. 

When  laaa  is  eonTejed  bj  an  inssne  peTson  before  lui  Inqolsltloii  and  fiadini^ 
of  lunmcj,  for  a  fair  and  reasonable  coiuiideration,  without  knowledge  of  the 
inaanitj  or  an  advantage  taken  hj  the  purchaser,  the  conTejance  cannot  be 
avoided  if  the  consideration  has  not  been  returned,  and  no  offer  has  been 
made  to  return  it. 

ACTION  to  set  adde  a  conyeyanee.    The  head-note  states  Vbm 
poiat.    The  defendant  had  judgment  below. 

Hctchney  dk  Asp,  lot  plaintiff  in  error. 

A.  <7.  PyburHy  for  defendant  in  error. 

HoRTOH,  C.  J.  As  a  general  rale»  the  contract  oi  a  Innatic  is 
Toid  per  se.  The  concurring  assent  of  two  minds  is  wanting. 
"  They  who  have  no  mind  cannot  '  concur  in  mind  '  with  one  an- 
other; 'and  as  this  is  the  essence  of  a  contract,  they  cannot  enter 
into  a  contract"  1  Pars.  Oont  (6th  ed.)  383;  PoweU  r.  Powell,  18 
Eans.  371;  8.  o.,  26  Am.  Bep.  774.  '  Notwithstimding  this  recog- 
nised doctrine,  the  decided  cases  are  far  from  being  uniform  on  the 
Vol.  LV  —  80 
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flnlgect  of  the  liability  or  extent  of  liability  of  lunatics  for  the>r» 
oontracts.  An  examination  of,  the  cases  apon  the  subject  shows 
that  there  is  an  irreconcilable  conflict  in  the  authorities.  We  think 
hipweYer  the  weight  of  authority  favors  the  rule  that  where  the 
purchase  of  real  estate  from  an  insane  person  is  made,  and  a  deed 
of  conveyance  is  obtained  in  perfect  good  faith,  before  an  inquisi- 
tion and  finding  of  lunacy,  for  a  sufficient  consideration,  widiout 
knowledge  of  the  lunacy,  and  no  adrant^  is  tal(en  by^tjhe  pur- 
chaser, the  consideration  received  by  ithe  lunatic  must  be  returned, 
or  offered  to  be  returned,  before  the  conveyance  can  be  set  aside 
at  the  suit  of  the  alleged  lunatic,  or  one  who  represents  him. 

Wright,  0.  J.,  in  CorbiU  v.  Smith,  7  Iowa,  60,  thus  states  the 
]s(w:  ''  In  the  next  place,  a  distinction  is  to  be  borne  in  mind  be- 
tween contracts  executed  and  contracts  executory*  The  latter,  the 
courts  will  not,  in  general,  lend  their  aid  to  execute  where  the 
party  sought  to  be  affected  was  at  the  time  incapable,  unless  it  may 
be  for  necessaries.  If  on  the  other  hand  the  incapacity  was  un^ 
known — no  advantage  if  as  taken  —  the  contract  has  been  executed, 
and  the  parties  cannot  be  put  in  statu  quo  —  it  will  not  be  set 
aside.'* 

In  Behrens  v.  McKenzie,  23  Iowa,  333,  Dillok,  J.,  said:   "  But 
with  respect  to  executed  contracts,  the  tendency  of  modem  decis' 
ion  is  to  hold  persons  of  unsound  mind  liable  in  cases  where  the 
transaction  is  in  the  ordinary  course  of  business,  is  fair  and  reason- 
able, and  the  mental  condition  was  not  known  to  the  other  party,, 
and'the  parties  cannot  be  put  in  statu  quo.^^  In  Allen  v.  Bsrryhitt, 
27  Iowa,  534;  8.  c,  1  Am.  Rep.  309,  it  was  decided  that :  ''Where 
a.,contract  made  by  an  insane  person  has  been  adopted,  and  is  sought 
to  be  enforced  by  tiie  representatives  of  such  person,  it  is  no  de- 
fense to  the  sane  party  to  show  that  the  other  party  was  non^ompor. 
mentis  at  the  time  the  contract  was  made."    Cole,  J.,  dissenting, 
expressed  his  views  as  follows:    ''  In  every  case  of  contract  with  a 
If nf^io,  which  has  been  executed  in  whole  or  in  part,  the  fact  that 
th/B  parties  can  or  cannot  be  placed  in  statu  quo,  will  have  an  im» 
pprtant  bearing  in  determining  whether  such  contract  shall  stand. 
*  ,  *    *  .  When  the  parties  cannot  be  placed  in  statu  quo,  and  the 
contract  if  fair^  was  made  in  gpod  faith,  and  without  knowledge  of 
the  Innapy,  i^  will  not  be  set  aside,  eren  at  the  suit  of  the  lunatic. 
And  t^is,  i^ot  I^fcanse  jthe  contract;  wasr  valid  or  binding,  but  because 
Bfi  innocent  ii^y,-one  entirely  without  fault  or  negligence^  mighiy 
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and  in  the  eyea  of  the  law  would,  be  prejudiced  by  setting  it  aside. 
Both  parties  are  faaltlesSy  and  therefore  stand  equal  before  the  law/ 
and  in  the  forum  of  conscience.    The  law  will  not  lend  its  active 
interposition  to  effectuate  a  wrong  or  prejudice  to  either;  it ^ Will 
sofler  the  misfortune  to  remain  where  nature  has  cast  it"     * 

In  Bank  r.  Moore,  78  Penn.  St.  407;  s.  c,  21  Am.  Bep.  21,  a 
lunatic  was  held  liable  upon  a  note  discounted  by  him  at  the 
bank;  and  Mr.  Justice  Paxbok,  in  deliyering  the  opinion  of  the 
court,  said,  among  other  things:  * 

**  Insanity  is  one  of  the  most  mysterious  diseases  to  which  hu- 
manity is  subject.  It  assumes  such  yaried  forms  and  produces  such 
opposite  effects  as  frequently  to  baffle  the  ripest  professional  skill 
and  the  keenest  obserration.  In  some  instances  it  affects  the  mind 
only  in  its  relation  to  or  connection  with  the  particular  subject, 
leaving  it  sound  and  rational  upon  all  other  subjects.  Many  insane 
persons  drive  as  thrifty  a  bargain  as  the  shrewdest  business  man 
without  betraying  in  manner  or  conversation  the  faintest  trace  of 
mental  derangement.  It  would  be  an  unreasonable  and  unjust  rule 
that  such  persons  should  be  allowed  to  obtain  the  property  of  inno- 
oent  parties  and  retain  both  the  property  and  its  price.  Here  the 
bank  in  good  faith  loaned  the  defendant  the  money  on  his  note. 
The  contract  was  executed,  so  far  as  the  consideration  is  concerned, 
and  it  would  be  alike  derogatoiy  to  sound  law  and  good  morals 
that  he  should  be  allowed  to  retain  it  to  swell  the  corpus  of  his  es- 
tate." 

Mr.  Pomeroy,  in  his  treatise  on  Equity  Jurisprudence,  says:  ''In 
general,  a  lunatic,  idiot»  or  person  completely  non  compos  nrnniU^  is  in- 
capable of  giving  a  true  consent  in  equity,  as  at  law;  his  conveyance  or 
contract  is  invalid,  and  will  generally  be  set  aside.  While  this  rute* 
18  generally  true,  the  mere  fact  that  the  party  to  an  agreement  was 
a  lunatic  will  not  operate  as  a  defense  to  its  enforcement,  or  as 
ground  for  its  cancellation.     A  contract,  executed  or  execato^; 
made  with  a  lunatic  in  good  faith  without  any  advantage  takexf  of 
his  position,  and  for  his  own  benefit,  is  valid  both  in  equity  and  at 
law.     And  where  a  conveyance  or  contract  is  made  in  ignorance  of - 
the  insanity,  with  no  advantage  taken,  and  with  perfect  good  faith, 
a  court  of  equity  win  not  set  it  aside,  if  the  parties  canhot  be  re- 
stored to  theflr  original  position  and  injustice  would  be  done."    2 
Pom.  Eq.  Jur.,  §  946,  p.  465.    See  also  Seanlon  v.   Cobb,  86  111.* 
966;  Toung  v.  Stevem,  48  N.  H.  183;  8.C.,  2  Ato.  Bep.  202;  iBbiwi 
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y.  Baton,  87  K.  J.  L.  108;  s.  o.,  38  Am.  Bep.  716;  Fr^  v.  Brown, 
55  In(L  310;  Asherirft  y.  De  Armand,  44  Iowa»  229. 

Applying  the  law  thus  declared  to  the  case  at  bar,  the  District 
Court  committed  no  error  in  oyerruling  the  demurrer.  It  appears 
from  the  pleadings  that  the  conyeyance  was  executed  and  deliyered 
before  an  inquisition  and  finding  of  lunacy;  that  no  ofEer  was  made 
to  return  to  the  purchaser  his  money  paid  for  the  conyeyance  of 
the  land;  and  the  answer  sets  forth  good  faith  on  the  part  of  the 
purchaser;  that  he  paid  a  fair  and  reasonable  price  for  the  land; 
that  he  had  no  knowledge  or  information  of  the  lunacy  of  Oliye  K 
Oribben,  the  ward  of  the  plaintiff;  that  there  was  nothing  in  her 
looks  or  conduct  at  the  time  to  indicate  that  she  was  of  unsound 
mind,  or  incapable  of  transacting  business;  but  on  the  contrary,- 
that  she  was  apparently  in  possession  of  her  full  mental  faculties, 
and  was  then  and  had  been  for  a  long  time  prior  engaged  in  the 
transaction  of  business  for  herself. 

Our  attention  is  called  to  the  case  of  PowM  y.  PoweU,  supra,  as 
decisiye  that  tlie  conyeyance  in  question  is  yoid;  but  a  considera- 
tion of  the  yiews  aboye  expressed  and  the  authorities  cited  show  that 
all  the  reasons  to  ayoid  a  marriage  with  a  lunatic  do  not  apply  in 
the  case  of  a  deed  obtained  in  good  faith  from  a  lunatic,  executed 
before  an  inquisition  and  finding  of  lunacy.  We  haye  examined 
fully  the  authorities  on  the  other  side  of  the  question,  and  espe- 
cially Matter  of  De  Silver,  5  Bawle,  110;  8.  c,  28  Am.  Dec.  645; 
CHhson  y.  Soper,  6  Gray,  279;  8.  c,  66  Am.  Dec.  414;  Van  Deusen 
y.  Sweet,  51  N.  Y,  878;  Dexter  v.  HaU,  15  WaU.  9. 

Notwithstanding  the  recognized  ability  of  the  judges  rendering 
these  decisions,  we  are  better  satisfied  with  the  doctrine  herein  anr 
nounced. 

The  order  and  judgment  of  the  District  Oonrt  will  be  afiSrmed. 

Judgment  affirmed. 

All  the  justices  concurring 
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BU88  ▼•  VXDDSB. 

CMKns.ff70 
Bb&nUt&u^^ntmptian — prinHngnuUeriaU, 

A  pfiBting  praas  and  printing  materials,  naed  in  printing  and  publishing  n 
weekly  newspaper,  from  which  the  owner  derives  his  prhicipal  support,  per- 
sonallj  arranging  the  matter  and  forms  therefor,  and  performing  such  other 
work  as  ia  usuallj  performed  bj  the  foreman  of  a  weeklj  newspaper,  are  ex- 
empt from  execution  although  he  is  not  a  practical  printer,  and  most  of  the 
work  is  done  bj  employees,  and  he  is  a  partner  in  two  other  kinds  of  businessv 

'    and  Ib  also  a  Justice  of  the  peace.* 

REPLEVIN.     The  opinion  states  the  case.     The  defendant  had 
jndgment  below. 

Jl  Wm  Jtsetar,  and  W,  P.  Mudgeit,  for  plaintiff  in  error* 

Lowe  S  Smithy  for  defendant  in  error. 

VALEKTiKBy  J.  This  was  an  action  of  replevin,  brought  bj  J. 
W.  Bliss  against  James  S.  Vedder,  to  recover  certain  personal 
property  hereafter  mentioned.  The  case  was  tried  before  the  court 
without  a  jury,  upon  an  agreed  statement  of  facts.  It  appears  from 
this  agreed  statement  of  facts  that  on  December  19,  1882,  the  de- 
fendanty  as  constable,  held  an  execution  issued  on  an  ordinary  judg- 
ment for  debt  against  .the  plaintiff,  and  then  levied  the  same  on 
one  Washington  Hoe  printing  press  and  certain  type  and  other 
articles  used  in  connection  witib  the  press  in  printing  a  weekly 
newspaper  in  Washington  county,  Kansas;  that  the  plaintiff  at  and 
prior  to  that  time  was,  and  ever  since  has  been  a  resident  of  Kan- 
sas, a  married  man,  and  the  head  of  a  family;  that  he  was  then  en- 
gaged in  the  business  of  editing  and  publishing  said  newspaper, 
and  was  also  engaged  in  carrying  on  a  job-printing  business  in 
Washington  in  partnership  with  one  Crosby,  and  was  also  in  part- 
nership with  one  Mudgett  in  the  loan,  land  and  insurance  business, 
and  was  also  a  justice  of  the  peace;  but  that  the  publishing  of  said 
newspaper  was  his  main,  chief  and  principal  business,  from  which 
he  derived  his  principal  support;  that  all  the  property  so  levied  on 
was  then  used  in  and  about  the  publishing  of  said  newspaper,  and 

*  See  notes,  25  Am.  Bep.  68;  47  Am.  Rep.  190 
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Vas  necessary  for  that  purpose;  that  the  phdntifl  was  not  a  practi- 
cal printer,  and  used  said  property  through  the  agency  of  his  em- 
ployees^ except  that  he  himself  edited  the  newspaper  and  made  up 
the  same  and  arranged  the  matter  and  forms  for  the  same,  and  did 
the  work  on  the  same  usually  done  by  the  foreman  of  a  weekly 
country  newspaper;  that  said  property  then  belonged  to  the  plain- 
tiff; that  after  it  was  levied  on  and  before  the  plaintiff  began  this 
action,^he  demanded  the  property  of  the  defendant  as  being  exempt 
from  seizure,  which  demand  was  refused,  and  the  plaintiff  then 
brought  this,  action  of  replevin  and  took  and  retained  the  property 
on  an  order  of  delivery.  Upon  these  facts  the  court  below  held  that 
the  property  was  not  exempt,  and  rendered  judgment  in  favor  of 
the  defendant  and  against  the  plaintiff  in  the  alternative  for  a 
return  of  the  property  or  for  178.95,  the  value  of  the  property, 
and  for  costs.  The  plaintiff  brings  the  case  to  this  court  for 
review. 

Counsel  for  the  defendant  state  the  question  for  consideration  in 
this  court  as  follows:  '*  The  one  and  the  only  question  for  your 
consideration  is  as  to  whether  a  printing  press  and  other  materials 
used  in  the  publishing  of  a  weekly  newspaper  come  within  the  pro- 
visions of  subdiviision  8,  section  3,  of  our  exemption  law,  when  the 
owner  of  the  same  is  not  an  operative,  not  a  tradesman,  not  a '  prac- 
tical printer,'  but  uses  the  same,  only  by  and  through  his  employes, 
and  this  too  in  view  of  the  fact  that  he  is  engaged  at  the  same  time 
in  three  other  and  distinct  branches  of  business." 

The  exemptions  provided  for  by  said  subdivision  8,  section  3,  of 
the  exemption  laws,  are  as  follows:  **  Eighth.  The  necessary  tools 
and  implements  of  any  mechanic,  miner,  or  other  person,  used  and 
kept  for  the  purpose  of  carrying  on  his  trade  or  business;  and  in 
addition  thereto,  stock  in  trade  not  exceeding  $400  in  value." 

The  defendant  claims  that  the  printing  press  and  other  materials 
leyied  on  in  this  case  are  not  exempt  from  execution,  for  the  reasons 
that  they  are  not  tools  or  implements  at  all,  or  if  tools  or  imple- 
ments, then  that  they  are  not  the  kind  of  tools  or  implements  con- 
templated by  the  exemption  laws;  that  the  plaintiff  is  not  a 
mechanic  or  miner,  or  other  like  person — ^not  even  a  printer,  but  is 
a  professional  man  and  an  editor  of  a  newspaper;  that  the  articles 
in  controversy  are  not  used  or  kept  for  the  purpose  of  carrying  on 
the  plaintiff's  trade  or  business  as  a  professional  man  or  editor,  but 
are  used  and  kept  for  printing  a  newspaper;  and  that  the  articles 
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in  cohtroTersy  are  not  used  or  operated  ezclusiyely  by  the  plaintiff, 
but  are  naed  and  operated,  partially,  if  not  wholly,  by  employeea. 

We  think  the  articles  are  exempt  It  does  not  appear  that  any 
of  ihem  are  costly  or  complicated  machinery,  or  such  that  they  can- 
not be  easily  nsed  or  operated  by  hand,  eyen  if  being  costly  or  com- 
plicated or  not  easily  nsed  or  operated  by  hand  woold  take  them 
oat  of  the  exemption  laws.  From  the  judgment  rendered  in  the 
case  it  seems  that  the  yalne  of  the  property  in  the  aggregate  is  only 
178.05,  and  there  is  no  pretense  anywhere  that  it  is  worth  more  than 
4492.  We  think  the  articles  in  controyersy  are  tools  and  implements 
.  within  the  meaning  of  the  exemption  laws.  Salle  y.  Water$^  17 
Ala.  482;  Praiher  y.  JBobo,  15  La.  Ann.  524;  Pait&n  y.  Smith,  4 
Oonn.  450;  s.  C,  10  Am.  Dec.  166.  See  also,  in  this  connection: 
Jenkins  y.  Mclfatt,  27  Eans.  532,  533;  8.  a,  41  Am.  Rep.  422; 
BeguiOard  y.  Sarileti,  19  Kans.  382;  s.  o.,  27  Am.  Bep.  120; 
Voarhees  y.  Patterson^  20  Eans.  555;  Davidean  y.  Sechrtst,  28  Earns. 
324;  Healjf  y.  Bateman,  2  B.  L  454;  8.  c,  60  Am.  Dec.  94 

And  the  plaintiff  is  not  a  mere  editor  of  a  newspaper;  he  is  filso 
the  publisher  thereof;  and  the  manual  labor  of  publishing  the  same 
is  not  all  done  by  employees,  but  he  performs  a  considerable  portion 
of  the  work  himself;  and  the  fact  that  the  plaintiff  performs  some 
of  the  work  by  and  through  the  agency  of  employees  does  not  pre- 
yent  the  exemption  laws  from  applying  to  the  property  and  rendering 
the  same  exempt  from  execution.  Howard  y.  WiUiame,  2  Pick. 
80;  Ihwling  y.  Clarh,  3  Allen,  570;  Bayner  y.  Whkher,  6  AJlen^ 
292;  DawUngy.  Clark,  1  Allen,  288. 

Upon  the  claim  of  the  defendant  that  printing  presses  and  print- 
ing materials  are  not  exempt  from  execution,  he  cites  the  foUowing 
cases,  among  others:  Buckingham  y.  BiOinge,  13  Mass.  82; 
Dan/orth  y.  Wwdward,  10  Pick.  423;  Spoaner  y.  Fletcher,  3  YL 
133. 

These  cases  seem  to  hold  that  printing  presses  and  printing  mt^ 
terials  are  not  '^ tools''  within  the  meaning  of  their  exemption 
statute.  Now  these  cases  may  not  be  in  conflict  with  the  yiews  ei- 
pressed  by  us,  for  these  cases  relate  to  tools  only,  while  our  statutes 
relate  to  ''  tools  and  implements;"  and  the  statutes  of  Massachusetts 
and  Vermont  may  in  other  respects  differ  yery  materially  from  ours. 
But  if  these  cases  do  conflict  with  the  yiews  we  haye  expressed, 
then  we  must  say  that  we  cannot  f oUow  them.  We  haye  examined 
an  the  other  cases  cited  by  counsel.    The  principal  authorities  will 
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be  found  cited  in  Thompson  on  Homestead  and  Exemptions,  §  7W 

0t  seq,,  and  Freeman  on  Ezecntions,  266  et  seq.    The  decisions  are 

as  diyerse  as  are  the  statutes  upon  which  they  are  founded. 

The  judgment  of  the  court  below  will  be  reversed,  and  the  cause 

remanded  with  the  order  that  judgment  be  rendered  in  fayor  of  the 

plaintifF  and  against  the  defendant  for  the  property  in  controyersy, 

and  for  costs. 

Judjfimni 
All  the  justioea  oonouning. 


QmajLOB  T.  81 

Whoe  the  plaiBliff  had  puichased  in  thisSteta»  alotaadthelmfldfaigllMno^, 
and  a  large  qnantltj  of  intoxicating  Uqaors  and  the  fixtures  of  a  bar  in  tlie 
boilding,  for  a  groea  sum  of  (4,000»  and  no  separate  price  was  fixed  or  agreed 
npon  for  the  lot,  or  intoxicating  Uquom,  or  the  fixtnrea,  and  the  contract  as 
to  the  liquOTB  and  fixtures  was  in  contiayention  of  the  prohibitory  Uqoor 
law,  hM,  HuA  it  was  whoUj  yoid,  and  could  not  be  specificaUjr  enforced. 

ACTION  for  specific  performance.    The  opinion  states  the  fsots. 
The  plaintiff  had  judgment  below. 

Waiers  di  Chase,  for  plaintiff  in  error. 

JSRm  Lmris  and  Wm.  Tlumpson,  for  defendant  in  emr« 

HoBTOH,  0.  J.  [Omitting  a  question  of  practice.]  The  demurrer 
to  the  eyidence  of  plaintiff  below  should  haye  been  suistained,  and  the 
judgment  rendered  is  erroneous.  Chapter  128,  Laws  of  1881,  com- 
monly known  as  ''  the  prohibitory  liquor  law,''  prohibits  the  sale 
and  barter,  directly  or  indirectly,  of  all  kinds  of  intoxicating  liquors, 
except  for  medical,  scientific  and  mechanical  purposes,  and  makes 
it  a  criminal  offense  for  any  person  to  sell  or  barter,  directiy  or 
indirectly,  any  kind  of  intoxicating  liquor,  except  for  some  one 
of  such  purposes.  The  plaintiff  below  claims  that  he  bought, 
by  a  single  and  indiyisible  contract,  a  lot  and  the  buflding 
thereon,  with  a  stock  of  intoxicating  liquors,  including  bar  fix* 
turos,  etc.,  contained  in  the  building  upon  the  lot,  of  the  yalna^ 
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of  tlySOO.  Neither  of  the  parties  had  any  permit  to  engage 
in  the  sale  of  intoxicating  liquors,  nor  were  any  of  the  liqnors  pur- 
ehaaed  for  medical,  scientific  or  mechanical  parposes.  The  con- 
tract testified  to  was  an  entire  one;  it  is  not  in  its  nature  diyisible 
or  separable  into  distinct  parts;  therefore  the  whole  contract  is  void 
and  cannot  be  enforced;  it  cannot  be  used  as  the  basis  of  an  action. 
Where  a  part  of  a  consideration  of  an  entire  contract  is  illegal,  the 
contract  is  tainted  and  the  courts  will  not  compel  its  performance. 
**  Tou  shall  not  stipulate  for  iniquity;  all  writers  upon  our  law 
agree  in  this:  no  polluted  hand  shall  touch  the  pure  fountains  of 
justice."  Collins  y.  Blaniern,  2  Wils.  341.  The  policy  of  the  law 
18  to  leaye  the  parties  in  all  such  cases  without  remedy  against  each 
other;  the  courts  will  not  lend  their  aid  to  a  party  who  founds  his 
cause  of  action  upon  an  immoral  or  illegal  act.  If,  from  a  plain- 
tiffs own  statement,  or  otherwise,  the  cause  of  action  appears  to 
arise  ex  turpi  causa,  or  the  transgression  of  a  positive  law  of  the 
State,  there  the  court  says  he  has  no  right  to  be  assisted.  Whart. 
Gont,  §  340;  Korman  y.  Henry,  32  Eans.  49,  343. 

The  amendment  allowed  to  the  pleadings  in  no  way  affected  the 
ocmtract  of  the  parties,  or  cured  its  illegality.  The  contract  not 
being  in  its  nature  diyisible  or  separable  into  distinct  parts,  plain- 
tiff below  had  no  right  to  ignore  his  pu^hase  of  the  intoxicating 
fiquors  and  recover  the  real  estate.  He  could  not  thus  coyer  up 
the  illegality  of  the  transaction  or  agreement  in  which  he  partici- 
pated, nor  could  he  in  this  manner  have  the  court  aid  him  in  sepa- 
rating or  purging  the  illegal  from  the  legal  consideration.  A  part 
of  the  consideration  of  the  contract  between  the  parties  to  the 
action  being  illegal,  and  there  being  no  means  of  separating  the 
legal  from  the  illegal  part  of  the  consideration,  the  enforcement  of 
the  contract,  or  any  part  thereof,  cannot  be  had  in  the  courts. 
McBrainey  y.  Chandler,  22  Eans.  692. 

The  judgment  of  the  District  Ooort  will  be  reversed,  and  the 
cause  remanded. 

AD  the  justices  cononrxing. 

Judgment  reversed. 
VoL.LV  — 81 
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(M  Kans.  U6.) 
Bailroad9 — eandemnaHan  <»  damag€$. 

Where  a  xallioad  oompanj  has  oonstmeted  and  la  operating  its  road  ihioii|^ 
land  of  another,  without  having  inatitnted  oondemnation  proceodinga  or 
acquired  title,  the  owner  of  the  land  maj  elect  to  sae  for  damages. 

Where  a  railroad  grade  has  been  oonstmeted  and  abandoned,  and  another 
company  takes  possession  and  appropriates  it,  the  owner  of  the  land  is  enti* 
tied  to  recover  the  valne  of  the  land  taken,  as  enhanced  hj  such  grade. 

Where  a  ndlroad  company  takes  possession  of  land  and  oonstmcts  a  track  on 
it  with  the  consent  of  the  person  in  possession,  under  claim  and  color  oC 
title,  and  the  paramount  owner  afterward  sues  for  damages,  the  ndlroad 
company  cannot  be  compelled  to  pay  for  improTements  made  by  itself. 

i  CTION  for  land  damages.     The  opinion  states  the  case. 

J.  D.  McOhwrty,  for  plaintiff  in  error. 

Blair  <£  Perry,  J.  H.  Bailee,  and  /.  S.  Bieharde,  for  defendant 
in  error. 

VALENTiiniy  J.  This  was  an  action  brought  by  A.  Oohen  in  the 
District  Court  of  Bourbon  county,  on  Noyember  17»  1881,  against 
the  St  Louis,  Fort  Scott  and  Wichita  Bailroad  Oompany,  to  recover 
1289700,  with  interest  from  October  1,  1880,  as  damages  for  the 
permanent  taking  and  appropriation  by  the  defendant,  on  or  about 
October  1,  1880,  of  a  strip  of  land  through  the  plaintiff's  premises 
for  a  right  of  way,  and  for  railroad  purposes.  The  case  was  tried 
before  a  referee.  His  report  is  dated  March  28, 1884,  and  was  filed 
in  the  District  Oourt  on  May  23,  1884.  The  report  shows  that  the 
referee  found  in  favor  of  the  plaintiff  and  against  the  defendant, 
and  assessed  the  plaintiff's  damages  as  follows: 

For  the  value  of  the  strip  of  land  taken  by  the  de- 
fendant, exclusive  of  the  old  railroad  grade 1195  00 

For  the  value  of  the  old  railroad  grade  taken  and 
appropriated  by  the  defendant,  exclusive  of  the 
land 8,539  82 

For  the  value  of  the  new  railroad  grade  constructed 
by  the  defendant  itself • 2,050  98 
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For  the  yalue  of  the  hewed  ties  pat  upon  the  raihxMid 

:  bed  by  the  defendant tl,491  10. 

For  the  Tidae  of  the  sawed  ties  famished  and  nsed  by 

p  the  defendant  for  a  similar  purpose 132  68 

For  the  Taloe  of  the  railroad  track  put  upon  these 

ties  by  the  defendant. « 6^146  00 

For  the  injury  done  to  the  land,  outside  of  the  land 

taken 2,030  00 

Making  a  total  of 115,585  08 


The  plaintiff  however  asked  in  his  petition  for  only  12,000,  aa 
injury  to  his  land  outside  of  the  land  taken,  and  therefore  the 
referee  recommended  that  130  of  the  above  amount  be  deducted^ 
a^  that  judgment  should  be  rendered  in  favor  of  the  plaintiff  and 
against  the  defendant  for  115,556,08.  A.  motion  was  made  by  the 
defendant  to  set  aside  the  report  of  the  referee  and  for  a  new  trial, 
and  a  motion  was  made  by  the  plaintiff  to  confirm  the  report  of  the 
referee  and  for  judgment  thereon,  and  the  motions  were  heard 
together,  and  the  court  partly  overruled  and  partly  sustained  each 
motion,  and  rendered  judjgfment  in  favor  of  the  plaintiff  and  against 
the  defendant  foi  $2,195.  This  judgment  was  intended  to  cover 
the  value  of  the  strip  of  land  taken  by  the  defendant  and  the 
damages  to  the  land  ootside  of  such  strip,  and  the  court  refused  to 
render  judgment  for  the  value  of  the  old  grade,  or  the  value  of  the 
new  grade,  or  the  value  of  the  cross-ties  or  iron,  or  other  material 
furnished  and  used  by  the  defendant  itself  in  constructing  its  rail- 
road track.  Both  parties  excepted  to  this  judgment,  and  saved 
proper  exceptions  not  only  to  the  judgment  itself,  but  to  all  the 
various  rulings  of  the  court  below  against  each  of  them  respectively. 
The  defendant  claims  tnat  this  judgment  furnished  more  than 
ample  compensation  to  the  plaintiff  for  all  damages  which  he  sus- 
tained; and  the  defendant  refers  to  the  fact  that  the  entire  land, 
six  hundred  acres,  was  sold  in  February,  1882,  by  the  plaintiff  to 
the  present  owner  for  16,500,  the  plaintiff  reserving  the  right  to 
recover  compensation  from  the  railroad  company  for  all  damages 
to  the  land  by  reason  of  the  railroad  company's  appropriation  of 
the  right  of  way  over  the  same;  and  the  fact  that  the  present  owner 
testified  on  the  trial  that  the  injury  to  the  land  by  reason  of  the 
construction  and  operation  of  the  railroad  through  it  was  only 
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about  tlOO.     The  plaintiff  however  is  not  satisfied  with  the  judg- 
ment rendered  in  his  favor  by  the  court  below,  claiming  that  it  is 
rendered  for  too  small  an  amount,  and  he  now  brings  the  case  to ' 
this  court  for  review. 

The  plaintiff  relies  for  a  reversal  of  such  judgment  upon  the 
findings  of  fact  made  by  the  referee,  claiming  that  such  findings 
authorize  and  require  a  judgment  vastly  greater  in  amount  than 
the  one  rendered  by  the  court  below.  He  claims  that  the  judgment 
should  have  been  rendered  for  the  full  amount  of  the  damages 
found  by  the  referee,  together  with  interest  on  the  same  from  the 
time  of  the  taking  of  the  property  by  the  railroad  company,  to- wit, 
October  1,  1880,  up  to  the  time  of  the  finding  by  the  referee.  This 
would  make  the  judgment  amount  to  over  119,000.  The  defendant 
however  calls  in  question  and  controverts  the  correctness  of  several 
of  the  findings  of  the  referee,  claiming  that  they  are  not  authorized 
by  the  evidence  and  should  be  virtually  ignored.  This  claim  of  the 
defendant  seems  to  be  well  founded  as  to  some  of  the  findings  com- 
plained of;  but  as  the  defendant  has  not  filed  any  petition  in  error 
nor  cross-petition  in  error  in  this  court,  the  question  arises:  To 
what  extent  can  we  examine  the  evidence  to  see  whether  the  find- 
ings are  warranted  by  the  evidence  or  not  7 

It  seems  to  be  admitted  by  the  parties  that  an  action  of  this 
kind  may  be  maintained;  or  in  other  words,  it  seems  to  be  admitted 
that  where  a  railroad  company  has  constructed  and  is  operating  its 
railroad  through  a  piece  of  land  belonging  to  another,  without  hav- 
ing first  obtained  a  right  of  way  by  any  formal  condemnation  pro- 
ceedings, and  without  having  procured  any  title  to  the  land  or  any 
easement  therein,  the  owner  of  the  land  may  waive  formal  con- 
demnation proceedings,  and  all  formal  modes  of  transfer,  and  elect 
to  regard  the  action  of  the  railroad  company  as  taking  the  property 
under  the  right  of  eminent  domain,  and  may  commence  an  ordi- 
naiy  action  to  recover  compensation  for  all  the  damages  which  he 
has  sustained  by  reason  of  the  permanent  taking  and  appropriation 
of  the  right  of  way  by  the  railroad  company.  We  think  such  an 
action  may  be  m^ntained.  C.  B.  U.  P.  R,  Co,  v.  Andrews^  26 
Eans.  703,  710  et  seq.;  Parsons  Waier  Co.  v.  Knapp,  dSEans.  752; 
U.  S.  V.  G.  F.  MarCg  Co.,  112  U.  8.  645. 

The  plaintiff  presents  the  following  questions  to  this  court  as 
being  involved  in  thid  case,  and  with  regard  to  which  he  claims  the 
40urt  below  erred:  (1.)  Is  the  owner  of  land  through  wti^ch  a  rail- 
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road  grade  has  been  conafcructed  and  afterward  abandoned,  entitled 
to  compensation  for  snch  grade  from  another  railroad  company 
irhich  afterward  takes  possession  of  the  grade  and  permanently  ap- 
propriates the  same  to  its  own  nse?  (2.)  Where  a  railroad  company 
has  taken  possession  of  a  strip  of  land^and  constructed  arailroad  track 
thereoD,  without  any  formal  condemnation  proceedings  therefor, 
and  without  procuring  any  title  thereto  or  easement  therein  from 
the  owner  of  the  land,  is  such  owner,  in  an  action  brought  by  him 
against  such  railroad  company  to  recover  damages  for  the  perma- 
nent taking  and  appropriation  of  such  strip,  entitled  to  recover  for 
all  the  materials  and  work  furnished  by  the  railroad  company  itself, 
and  used  in  the  construction  of  its  railroad  track P  (3.)  Is  a  land- 
owner, in  an  action  brought  by  himself  against  the  railroad  com- 
pany to  recover  damages  for  the  permanent  taking  and  appropria- 
tion of  a  right  of  way  through  his  land,  entitled  to  any  interest 
upon  the  amounts  allowed  as  damages;  and^if  so,  is  he  entitled  to 
interest  from  the  time  of  the  taking  of  the  right  of  way  by  the 
railroad  company? 

The  first  question  we  think  must  be  answered  substantially  in 
the  affirmative.  When  the  old  grade  in  the  present  case  was  con- 
structed by  the  first  railroad  company  and  abandoned,  such  grade 
became  the  absolute  property  of  the  land-owner;  and  he  had  the 
right  to  use  it  for  any  purpoee  which  he  might  choose,  or  to 
sell  it  for  any  purpose  which  he  might  choose,  or  for  which 
it  might  or  could  be  used;  and  under  the  laws  of  this  State  other 
persons  or  corporations  as  well  as  the  defendant  might  have  used 
it;  for  under  the  laws  of  this  State  there  is  no  limit  upon  the  build- 
ing of  railroads,  or  upon  the  incorporation  and  organization  of 
railroad  companies;  and  if  any  other  person  or  corporation  than 
the  owner  of  the  land  had  afterward  entered  upon  the  land  and 
procured  a  rights  to  such  grade  by  virtue  of  condemnation  pro- 
ceedings, or  quasi  condemnation  proceedings,  as  in  the  present 
case,  the  owner  would  have  the  right  to  recover  from  such  person 
or  corporation  the  full  value  of  the  land  taken,  including  the 
value  of  the  grade,  for  whatever  purpose  the* land  or  the  grade 
might  or  could  be  used.  This  proposition  we  think  is  founded  in 
reason,  and  sustained  by  the  authorities  —  among  which  are  the 
following:  Zing  v.  M.  U.  R.  Co.,  82  Minn.  224;  St.  L.,  J.  £  0. 
R.  Co.  V.  Kirby,  104  111.  345;  DeBoul  v.  F.  di  M.  Ry.  Co.,  Ill  111. 
499;  Goodin  v.  C.  £  W.  Canal  Co.,  18  Ohio  St  169. 
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Of  course  the  owner  of  the  land  has  no  right  to  recoyer  the 
amonnt  of  the  cost  of  making  snch  a  grade,  or  the  amount  which 
the  grade  actually  did  cost,  or  the  benefit  which  the  land  or  the 
grade  would  be  to  the  railroad  company;  for  such  is  not  the  proper 
measure  of  his  damages.  A  R,  S  M.  R.  Co.  y.  Barnard,  9  Hun, 
104;  8.R.AD.  R.  Co.  y.  Keith,  53  Oa.  178;  8  Suth.  Dam.  462  et 
seq.  But  as  before  stated,  he  is  entitled  to  recoyer  the  exact  mar- 
ket yalue  of  the  land  upon  which  the  grade  is  constructed,  for 
whateyer  purpose  such  land  might  or  could  be  used.  If  the  grade 
could  be  used  for  railroad  purposes,  and  if  the  land  was  more  yalu- 
able  for  railroad  purposes  than  for  any  other  purpose,  and  if  the 
grade  enhanced  the  yalue  of  the  land  for  railroad  purposes,  then 
the  enhanced  yalue  of  the  land  for  railroad  purposes  should  be 
taken  into  consideration. 

The  next  question  raised  by  the  plaintiff  is,  whether  the  railroad 
company  must  be  required  to  pay  to  the  owner  of  the  land  the  yalue 
of  all  the  work  and  materials  which  it  itself  furnished  in  construct- 
ing its  railroad  track  across  the  plaintiffs  land.  This  work  and 
these  materials  are  of  the  yalue  of  t9,820.76.  This  question  we 
think  must  be  answered  in  the  negatiye.  Of  course  it  must  be  ad- 
mitted that  where  a  mere  wrong-doer,  a  naked  trespasser,  enters 
upon  the  land  of  another,  and  makes  improyements  thereon  of  a 
permanent  character,  such  improyements  become  the  property  of 
the  land-owner;  and  this  will  apply  to  railroad  companies  as  well 
as  to  others.  If  a  railroad  company  should  enter  upon  the  land  of 
another,  without  any  color  or  claim  of  right  or  priyilege,  as  a  mere 
wrong-doer,  a  naked  trespasser,  and  construct  a  railroad  track  on 
such  land,  such  railroad  track  would  of  course  become  the  property 
of  the  land-owner.  Oraham  y.  C  S  y.  C.  J.  R.  Co.,  36  Ind.  463; 
a.  c,  10  Am.  Sep.  56;  Matter  of  L.  L  R.  Co.,  6  Thomp.  ft  Oook» 
298;  ffufU  y.  M.  P.  R.  Co.,  76  Mo.  115;  Price  y.  W.  Ferry  Co., 
31  N.  J.  Eq.  31;  Meriam  y.  Breton,  128  Mass.  391;  U.  8.  y.  Zand 
in  Monterey  Co.,  47  Oal.  515;  Kimball  y.  Adams,  52  Wis.  554 
But  neithei  the  foregoing  principles  nor  the  aboye  authorities  apply 
to  the  present  cas^.  The  railroad  company  in  the  present  case  was 
not  a  wrong-doer  nor  a  trespasser  in  any  sense.  It  was  a  duly  or- 
ganized railroad  company  under  the  laws  of  Kansas,  and  had  a 
right  to  build  its  railroad  across  the  plaintiff's  land,  proyided,  of 
course,  that  it  first  procured  the  right  of  way  from  the  owner  of  the 
land;  and  it  had  the  right  to  procure  such  right  of  way  by  condem- 
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nation  proceedings,  as  the  representative  of  the  soyereign  authority, 
the  State  of  Kansas;  for  the  operation  of  a  railroad  is  everywhere 
considered  and  held  to  be  a  public  purpose,  and  the  statutes  of 
Kansas  authorize  such  condemnation  proceedings.  And  the  rail- 
road company  took  possession  of  the  land  for  its  right  of  way  and  ap- 
propriated the  same  to  its  own  use  with  the  consent  of  the  only  person 
who  had  the  possession  of  the  land,  and  the  only  person  who  seemed 
at  the  time  to  be  the  owner  thereol  This  person  was  B.  F.  Files. 
He  had  the  unquestioned  possession  of  the  land  and  claimed  title 
thereto,  and  claimed  the  land  as  his  own.  He  had  tax  deeds  on  all 
the  land  through  which  the  defendant's  railroad  was  constructed, 
and  such  tax  deeds  were  duly  recorded.  It  is  true  that  these 
tax  deeds  were  voidable  for  two  or  three  reasons  at  the  in- 
stance of  the  plaintiff,  the  original  and  paramount  owner  of  the 
land,  but  they  were  probably  only  voidable.  But  even  if  void,  still 
a  person  holding  the  possession  of  land  under  a  void  tax  deed  is  not 
a  trespasser,  but  may  make  improvements  on  the  land,  and  may  re- 
cover compensation  from  the  paramount  owner  for  such  improve- 
ments under  the  occupying  claimant  law.  Siebbins  v.  Ghiihrie,  4 
Kans.  353,  366,  367;  Smith  v.  Smiih,  15  Kans.  290;  Milbanh  v. 
Osimiag,  24  Kans.  462,  466 .  Files  also  owed  a  mortgage,  past  due, 
on  one-quarter  section  of  the  land*  Files  was  also  the  agent  of  the 
plaintiff  for  the  land,  authorized  to  take  care  of  it,  and  to  rent  it, 
and  to  collect  the  rents,  and  to  treat  the  land  substantially  as  his 
own;  and  he  did  treat  the  land  as  his  own  and  claimed  title  thereto; 
and  the  evidence  shows  that  he  entered  into  a  duly  acknowledged 
written  contract  with  the  railroad  company  for  the  sale  and  convey- 
ance of  a  right  of  way  through  at  least  one-quarter  section  of  the 
land,  and  the  railroad  company  got  permission  of  Files,  either  orally 
or  in  writing,  to  enter  upon  and  procure  the  right-of-way  through 
the  other  quarter  section,  and  to  construct  its  railroad  track 
thereon.  The  findings  of  the  referee  would  seem  to  indicate  that 
the  whole  of  the  contract  between  Files  and  the  railroad  company 
was  in  parol,  but  the  evidence  shows  as  we  have  stated.  Under 
such  circumstances,  the  railroad  company  was  neither  a  wrong-doer 
nor  a  trespasser,  although  it  may  be  admitted  that  it  did  not  pro- 
cure any  legal  and  indefeasible  title  to  or  easement  in  its  right  of 
way.  Nor  has  the  plamtiff  treated  the  railroad  company  as  a  tres- 
passer. He  has  allowed  the  company  to  retain  its  right  of  way,  as 
a  permanent  easement,  and  simply  sues  it  for  compensation  and 
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damages.  If  the  plaintiff  really  supposed  that  the  railroad  com- 
pany was  a  mere  naked  trespasser  on  his  land,  why  did  he  not  com- 
mence an  action  of  ejectment  to  oust  it  from  his  premises?  He  had 
his  election.  But  he  did  not  choose  to  treat  the  railroad  company 
as  n  trespasser,  but  elected  to  ratify  and  confirm  the  railroad  com- 
pany's selection  of  his  land  for  a  permanent  right  of  way,  and  simply 
brought  this  action  to  recover  such  compensation  or  damages  as  he 
would  recover  in  an  ordinary  condemnation  proceeding.  Under 
such  circumstances^  the  railroad  company  will  not  be  required  to 
pay  for  the  improvements  which  it  itself  made  upon  the  land,  but 
will  be  required  to  pay  only  the  value  of  the  strip  of  land  which  it 
appropriated  and  the  damages  to  the  land;  and  this  value  and 
these  damages  will  be  computed  as  of  the  time  when  the  rail- 
road company  first  took  possession  of  said  strip  and  occupied 
the  same  as  its  right  of  way.  This  we  think  is  founded  in 
reason  and  sustained  by  the  weight  of  authority.  (7.  B.  U,  P.  R. 
Co.  V.  Andrews,  26  Kans.  702,  710,  711;  Justice  v.  IT.  V.  R.  Co., 
S7  Penn.  St.  28;  B.  R.  £  M.  R.  Co.  v.  Barnard,  9  Hun,  104;  G. 
P,  R.  Co,  V.  Armstrong,  46  Oal.  85;  Daniels  v.  C.  I,  £  If.  R.  Co., 
41  Iowa,  62;  Lyon  v.  C.  B.  di  M.  R.  Co.,  42  Wis.  533;  Oreve  v. 
First  Div.  St.  P.  £  P.  R.  Co.,  26  Minn.  66;  Morgan  v.  C  A  N. 
E.  R.  Co.,  39  Mich.  675;  Dietrich  v.  Murdoch,  42  Mo.  279;  JV".  C. 
R.  Co.  T.  Canton  Co.  of  Baltimore,  30  Md.  347;  Pitkin  v.  Spring- 
field,  112  Mass.  509. 

It  has  even  been  held  that  where  a  railroad  company  enters  upon 
land  as  a  technical  trespasser,  and  afterward  procures  the  land  for 
its  right  of  way  by  condemnation  proceedings;  it  is  not  compelled 
to  pay  for  the  improvements  which  it  itself  made  upon  the  land 
while  it  was  technically  a  trespasser,  and  before  it  legally  procured 
its  right  of  way.  Justice  v.  N.  V.  R.  Co.,  87  Penn.  St.  28;  Daniels 
V.  C.  I.  d  N.  R.  Co.,  41  Iowa,  52;  Lyon  y.  C.  B.  £  M.  R.  Co.,  42 
Wis.  538;  Greve  y.  First  Div.  St.  P.  &  P.  R.  Co.,  26  Minn.  66. 

This  seems  like  justice;  but  whether  it  is  or  not,  surely  where  a 
railroad  company  enters  upon  a  piece  of  land  for  the  purpose  of  con- 
structing a  railroad  track,  and  does  so  under  the  honest  belief  that 
it  has  a  right  to  do  so,  and  expends  thousands  of  dollars  thereon 
under  such  belief,  and  no  person  objects  to  its  occupancy,  or  ques* 
tions  its  right,  while  it  is  expending  its  money  making  improve- 
ments on  the  land,  and  where  the  paramount  owner  of  the  land 
afterward  treats  the  railroad  company,  not  as  a  trespasser  upon  hia 
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Umd»  bat  as  a  party  which  has  in  fact  procured  a  permanent  right 
of  waj  oyer  the  land,  and  upon  such  theory  sues  the  railroad  com- 
pany merely  for  the  damages  resulting  from  the  permanent 
taking  of  the  right  of  way  including  the  yalue  of  the  land  taken 
and  the  permanent  damages  to  his  other  property,  he  cannot  say 
that  the  railroad  company  was  at  any  time  a  mere  trespasser;  and 
he  can  recoyer  only  for  the  value  of  the  land  taken,  and  the  dam- 
ages to  that  not  taken  at  the  time  when  the  railroad  company  first 
entered  upon  his  land,  and  occupied  the  same  for  the  purpose  of 
procuring  a  right  of  way.  See  the  authorities  aboye  cited,  and  es- 
pecially the  reasoning  in  the  case  of  the  (?.  J9.  U.  P.  R.  Co.  y. 
Andrews,  26  Eans.  711  ei  seq,;  and  also,  with  regard  to  permitting 
parties  to  make  improvements  without  objection,  see  Beisner  v. 
Slrang,  U  Eans.  410;  Ooodtn  v.  0.  &  W.  G.  Co.,  18  Ohio  St.  169. 

The  judgment  of  the  court  below  will  be  modifi^  by  adding  to 
it\he  value  of  the  old  grade  as  found  by  the  referee,  and  interest 
on  all  the  sums  allowed  by  the  District  Court  and  this  court  at  the 
rate  of  seven  per  cent  per  annum  from  October  1,  1880,  the  time 
when  the  defendant  first  took  possession  of  the  plaintiff's  land  as  a 
right  of  way. 

Judjfmeni  mod^mL  , 

AH  the  juatioee  oononrrmg. 
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CMKaiM.a8U 

When  an  inezperienoed  girl  of  tender  y«an  was  employed  bj  the  def e&daal 
as  a  boose  servant,  and  daring  ber  employment  ber  menses  began,  the  de- 
fendant advised  ber  that  menstraation  was  a  dangerous  disease,  likely  to 
canse  insanity  and  deatb,  and  tbat  tbe  best  and  only  known  remedy  was 
bard  and  anremitting  labor;  and  by  reason  of  this  advice  sbe  was  indaced 
to  do  work  far  beyond  ber  strengtb,  by  reason  of  wbicb  sbe  became  sick  and 
was  permanently  crippled  and  disabled.  SM,  that  her  father  might  recover 
damages. 

ACTION  of  damages.     The  opinion  states  the  oase.    The  de-. 
fendant  had  judgment  below. 
VouLV  — 88 
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A.  D.  WOmm  and  Siurges  A  Emnett,  for  plaintilt  in  erzor. 
/•  W.  Sheafir,  for  defendants  in  error. 

JoHKSTON^  J.  This  action  was  bronght  to  reooTer  damages  for 
ihe  alleged  willful  negligence  and  misconduct  of  the  defendant 
toward  the  plaintiffs  minor  child  while  she  was  in  the  serrice  of 
the  defendant.  The  question  raised  by  the  defendant's  demurrer^ 
imd  the  only  one  presented  for  our  determination,  is,  whether  the 
plaintiff  in  his  petition  states  a  cause  of  action  against  the  defend- 
ants. It  is  conceded  that  the  parent  is  entitled  to  indemnity  for 
wrongful  injury  to  his  minor  child  where  a  loss  of  service  results 
from  such  injury.  In  such  a  case  the  loss  of  service  is  the  gist  of 
ihe  action,  and  where  there  is  no  injury  in  that  respect,  no  reooT- 
ery  can  be  had.  It  is  alleged  that  the  plaintiff's  daughter  was  a 
minor  child  of  tender  years,  and  was  employed  for  a  period  of  two 
years  as  a  house  servant  to  perform  such  service  as  was  suitable  for 
a  person  of  her  years  and  strength.  As  compensation  she  was  to 
^receive  board  and  clothing  for  the  first  eighteen  months  of  the  term 
of  service,  and  during  the  last  six  months  of  the  term  she  was  to  b^ 
paid,  in  lieu  of  dothing,  $1.25  per  week.  In  such  a  case  it  was  the' 
duty,  and  there  was  an  obligation  upon  the  defendants,  |inplin<i  by 
the  law  as  an  incident  to  the  contract,  to  treat  the  plaintiff's 
daughter  humanely  and  reasonably.  They  were  bound  to  exercise 
ordinary  care  and  diligence  to  protect  her  from  injury  in  the  course 
of  the  employment,  and  their  failure  in  that  respect  will  make  them 
responsible  in  damages.  A  higher  degree  of  care  and  a  greater 
precaution  is  required  of  the  master  where  the  servant  is  an  infant, 
and  has  not  yet  reached  the  years  of  jndgm^t.aiid  discretion,  than 
in  a  case  where  the  servant  is  an  adult  person  of  ordinary  intelli- 
gence and  judgment.  Hobinaon  v.  Cone,  22  Yt.  213;  Raueh  v^ 
Lloyd,  31  Penn.  St  858;  Coombs  v.  Ifew  Bedford  Cordage  Co.,  102 
Mass.  572;  s.  c,  3  Am.  Bep.  506;  O^Connor  v.  Adams,  120  Mass. 
427;  Smith  v.  O'Connor,  48  Penn.  St.  218;  Billy.  Gust,  55  Ind. 
45;  Sullivan  v.  India  Mfg.  Co.,  113  Mass.  396;  East  Saginaw  Oitg 
By.  Co.  V.  Sohn,  27  Mich.  503;  Cooley  Torts,  553,  and  cited  oases. 

It  is  stated  in  the  petition  that  the  plaintiff's  daughter  was  ao 
inexperienced  girl  of  tender  years,  and  that  during  the  employment 
het  menses  began,  causing  her  great  pain  and  sickness;  that  after 
gaining  her  confidence  the  defendants  took  advantage  of  her  weak« 
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nees,  yonth  and  inexperience,  and  in  order  that  she  might  continue 
in  their  serTice  and  perform  a  great  and  unusual  amount  of  labor 
for  them,  they  negligently,  willfully  and  wickedly  advised  her  that 
menstruation  was  a  dangerous  disease,  likely  to  cause  insanity  and 
death,  and  that  the  best  and  only  known  remedy  therefor  was  hard 
and  unremitting  labor.  It  is  alleged  further,  that  by  reason  of 
these  representations  and  the  influence  wrongfully  exerted  upon 
her  by  the  defendants,  she  was  exposed  to  danger  and  hardship, 
made  to  do  work  for  them  far  beyond  her  strength,  and  that  they 
oompelled  her  to  perform  the  labor  of  two  persons,  by  reason  of 
which  she  became  yery  sick,  was  permanently  crippled  and  disa- 
bled, and  ever  since  that  time  her  father  has  been  not  only  depriyed 
of  her  assistance  and  seryice,but  has  been  required  to  expend  for 
necessary  care,  nursing  and  medical  attendance,  the  sum  of  $500. 

If  the  facts  are  as  recited  in  the  petition,  they  show  that  the  de> 
fendants  not  only  fJEuled  in  their  duty,  but  were  grossly  negligent 
of  the  plaintiffs  daughter.  Their  conduct  toward  her  was  wanton 
and  cruel  in  the  extreme,  for  the  consequence  of  which,  if  there  is 
no  concurrent  negligence  of  the  plaintiff,  the  defendants  are  an- 
swerable. By  the  strongest  principles  of  morality  and  good  faith, 
they  should  haye  given  her  reasonable  care  and  honest  counseL 
At  no  period  of  her  life  was  such  care  more  important  or  necessary. 
She  was  a  motherless  girl  of  tender  years,  who  relied,  as  the  defend- 
ants knew,  upon  their  advice.  For  the  purposes  of  gain  they  misused 
her  confidence,  took  advantage  of  her  immaturity  and  her  lack  of 
discretion  and  judgment,  and  directly  caused  and  compelled  her  to 
do  that  which  resulted  in  great  and  permanent  injury  to  herself, 
and  a  consequent  loss  to  her  father.  It  is  said  by  the  defendants 
that  she  was  under  no  obligation  to  perform  labor  beyond  her 
strength,  and  might  have  declined  the  service  exacted,  under  the 
i^quiretnents  of  the  contract;  and  also  that  she  had  no  right  to 
roly  upon  misrepresentations  of  the  defendants,  as  she  had  equal 
means  of  information  with  them.  This  would  be  true  if  the  per- 
son injured  had  been  an  adult  of  ordinary  prudence  and  discretion; 
but  as  we  have  seen,  a  different  rule  applies  in  the  case  of  a  child 
of  tender  years,  who  is  unable  to  appreciate  the  dangers  to  which 
she  would  be  subjected  in  performing  the  service  required  of  her. 
It  is  said  that  the  petition  does  not  state  the  age  of  the  plaintiff's 
ffiinor  child,  and  that  there  is  nothing  to  show  that  she  had  not 
the  intelligence  and  judgment  of  an  adult.    In  this  respect  the 
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petition  is  somewhat  faulty;  but  if  they  desire  to  assail  the  petition 
upon  the  ground  of  indefiniteness  and  uncertainty,  it  should  be 
done  by  a  motion  instead  of  a  demurrer.  While  the  exact  age  of 
the  plaintiflfs  daughter  is  not  stated,  enough  is  alleged  to  make  it 
appear  that  she  was  immature  and  did  not  have  the  capacity  and 
discretion  to  understand  her  condition  and  the  dangers  of  the  ex- 
traordinary service  which  the  defendants  wrongfully  induced  her 
to  perform.  Besides,  it  is  averred  in  express  terms  that  she  was  a 
delicate,  inexperienced  girl  of  tender  years.  She  was  therefore  not 
bound  to  the  same  rule  of  care  and  diligence  in  avoiding  the  conse- 
quence of  the  defendants'  neglect  that  would  be  required  of  adult 
persons  of  ordinary  intelligence  and  discretion.  If  it  should  ap- 
pear upon  the  trial,  as  is  now  claimed  by  counsel  for  defendant, 
that  no  willful  wrong  was  done  by  defendants,  and  that  the  girl 
was  of  sufficient  age  and  capacity  to  understand  the  dangers  in- 
curred by  her  in  doing  the  work  directed  to  be  done,  no  recovery 
could  be  had  by  the  plaintiff,  as  the  negligence  of  the  girl  would 
•be  imputed  to  the  father;  and  if  the  father  consented  to  the  wrong- 
ful action  of  the  defendants,  or  in  any  way  co-operated  in  produo* 
ing  the  injury,  it  would  defeat  a  recovery  in  his  favor.  However, 
these  are  matters  of  defense  which  do  not  appear  upon  the  face  of 
the  petition,  and  therefore  need  no  consideration  now. 

We  are  of  opinion  that  the  court  erred  in  sustaining  the  demur- 
irer.     Its  judgment  will  be  reversed,  and  the  cause  remanded  for 
further  proceedings. 
<    All  the  justices  cononrring. 

Judgnuni  rw€ra$d. 


Kakbab  Out,  Fobt  Soott  &  Gulf  Bailboad  Ookpavt  t. 

Morrison. 

(S4  Kans.  608.) 

Oairriar — baggage  —  working  todU. 

A  reasonable  quantl^  of  his  tools  is  proper  baggage  for  a  mechanio  working 

as  a  watchmaker  and  Jeweller. 

ACTION  for  value  of  lost  baggage.  The  opinion  states  the  point* 
The  plaihtiff  had  judgment  below. 
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Wallace  Fraii,  and  Slair  d  Perry,  for  plaintiff  in  error. 
d  Oegood,  for  defendant  in  error. 


HoBTOK,  C.  J.  The  evidence  introduced  upon  the  trial  on  the 
part  of  plaintiff  below  shows  he  purchased  a  ticket  at  Fort  Scott 
for  Parsons,  on  February,  8, 1884,  of  the  agent  of  the  Kansas  City, 
Fort  Scott  &  Gulf  Bailroad  Company;  that  he  checked  his  trunk 
for  Parsons  a  half-hour  before  the  train  started;  that  he  arrived  at 
Parsons  at  7  o'clock  of  that  day,  and  on  his  arrival  asked  the  bag- 
gageman at  the  railroad  depot  if  his  baggage  had  come,  and  was 
informed  it  had  not;  that  on  the  next  day  he  again  inquired  of  the 
depot  agent  about  his  baggage,  and  was  again  told'  jt  had  not 
arrived;  that  on  the  morning  of  the  10th  he  went  to  the  depot,  but 
found  no  one  there;  that  be  then  gave  his  baggage  check  to  the 
proprietor  of  the  Belmont  Hotel,  at  Parsons,  with  instructions  to 
have  his  trunk  brought  from  the  depot;  that  the  porter  at  the  Bel^ 
mont  Hotel  went  to  the  depot  after  the  trunk  in  the  afternoon  of 
February  11th,  and  presented  to  the  baggageman  the  check  for  the 
trunk,  and  asked  for  it,  but  was  told  by  him  it  was  not  there;  that 
a  servant  of  the  Belmont  went  to  the  depot  on  February  12th  about 
6:25  P.  X.,  for  the  trunk,  but  found  no  one  there. 

The  evidence  on  the  part  of  the  railroad  company  established 
that  the  trunk  reached  Parsons  on  February  9,  1884;  that  it 
was  apimrently  in  good  order  when  it  arrived;  that  on  February 
15  the  depot  was  burglarized,  and  the  trunk  broken  open  and 
robbed. 

The  jury  found  that  the  plaintiff  demanded  his  trunk  on  Febru- 
ary 9,  1884,  and  again  demanded  it  on  February  11;  and  these 
findings  are  supported  by  the  evidence,  because  the  demand  made 
by  the  porter  of  the  Belmont  on  the  11th  was  the  same  as  if  plain- 
tiff had  made  the  demand,  as  the  porter  was  acting  for  him  and  in 
his  interest.  Therefore  we  may  omit  from  this  case  all  discussion 
of  the  liability  of  the  defendant  below  as  warehouseman  or  bailee 
for  hire.  If  plaintiff  demanded  his  baggage,  as  testified  to,  and 
the  company,  having  the  trunk  at  its  depot  at  Parsons,  refused  to 
deliver  it,  the  company  is  responsible  to  the  owner  for  its  contents, 
although  the  trunk  was  subsequently  broken  open  and.  robbed 
without  its  fault.  The  liability  of  the  railroad  company  was  co- 
extensive  with  its  custody  of  the  trunk,  and  continued  until  it  was 
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flofely  deliyered  into  the  handa  of  its  owner,  if  the  owner  called  for 
and  demanded  the  trunk  within  a  reasonable  time  after  it  reached 
Parsons.  All  of  this  was  done  by  the  owner.  A.  T.  Jt  8.  P.  R.  Oo. 
T.  Brewer,  20  Eans.  669;  0.,  R.  I.  S  Pae.  B.  Oo.  y.  Oonklin,  38 
KAns.  55;  Thomp.  Cam  530-532. 

We  think  therefore  that  there  is  only  one  principal  question  pre- 
s^ted  by  the  record  for  our  determination:  That  is,  whether  the 
tools  of  plaintiff  below  are  proper  baggage  for  a  watchmaker  and 
jeweller.  The  general  rule  is  that  the  implied  obligation  of  a  com- 
mon carrier  to  carry  the  baggage  of  a  passenger  does  not  extend 
beyond  ordinary  baggage;  and  it  may  be  said  generally  that  by  bag- 
gage wd  are  to  understand  such  articles  of  personal  convenience  or 
necessity  aS|are  usually  carried  by  passengers  for  their  personal  use, 
and  not  merchandise  or  other  valuables,  although  carried  in  the 
trunks  of  passengers,  which  are  not  however  designed  for  any  such 
uae,  but  for  other  purposes,  such  as  a  sale  and  the  like.  Story 
BfetQm.  499;  Hutch.  Oarr.,  §  679.  The  decisions  on  the  subject  of 
j^assengers'  baggage  turn  upon  the  question:  What  articles  may 
baggage  consist  of  P  This  is  a  mixed  question  of  law  and  fact,  to  he 
determined  by  the  jury  under  proper  instructions  from  the  court' 
In.  If aerow  v.  Railway  Cb.,  L.  B.,  6  Q.  B.  612,  the  question  com< 
ing  before  the  court  as  to  what  was  properly  included  by  the  term 
baggage,  the  true  rule  was  said  by  Gockbubk,  G.  J.,  to  be:  **  That 
whatever  the  passenger  takes  with  him  for  his  personal  use  or  con- 
venience, according  to  the  habits  or  wants  of  the  particular  class  to 
which  he  belongs,  either  with  reference  to  the  immediate  necessi- 
ties or  to  the  ultimate  purpose  of  the  journey,  must  be  considered 
as  personal  luggage.  This  would  include  not  only  all  articles  of 
apparel,  whether  for  use  or  ornament,  but  also  the  gun  case  or  the 
fishing  apparatus  of  the  sportsman,  the  easel  of  the  artist  on  a 
sketching  tour,  or  the  books  of  the  student,  and  other  articles  of 
an  analogous  character,  the  use  of  which  is  personal  to  the  traveller, 
and  the  taking  of  which  has  arisen  from  the  fact  of  his  journeying 
'*  *  '*  But  merchandise,  or  furniture,  or  household  goods  would 
not  come  within  the  description  of  ordinary  luggage,  unless  accepted 
as  such  by  the  carrier." 

It  is  also  held  by  the  authorities  that  a  reasonable  quantity  of 
his  tools  is  proper  baggage  for  a  mechanic.  Davis  v.  B.  Co.,  10 
How.  Pr.  330;  Porier  v.  Hildebrand,  14  Penn.  St.  129.  The  cases 
of  Davis  V.  B.  Co.,  supra,  and  Porter  v.  HiUebrand,  supra,  are 
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eifed  by  Thompson  in  his  work  on  Oarriers/ and  iidi^  by  Hutofaia'^ 
■on  in  his  work  on  the  same  subject;  and  are  also  referred  to  in 
other  text-books  without  (9111018011'  or  other  unfaToraUe  comment 
Thbmp.  Garr.  513;  Hutch.  Oarr.,  §  683. 

These  cases  are  quite  similar  to  th6  oil^  at  Uit^/ ezbepting"  fl^at 
the  tools  in  controyersy  are  more  yaluable*  In  Davis  y.  B.  Co.,  the 
contents  of  the  trunk  consisted  of  ordinary  wearing  apparel,  a  gun 
and  a  set  of  harness-maker's  tools  worth  $10.  The  plaintiff  was  a 
harness-maker  by  trade,  and  it  was  proved  .that  it  is  usual  for  those 
of  that  trade,  in  going  from  place  to  place,  to  take  their  tools  with 
them  in  their  trunks.  In  Porier  y.  ffildebrand,  the  plaintiff  was  a 
carpenter,  and  his  trunk  contained  $45  of  clothing  and  $55  of  car- 
penters*  tools.  He  was  moving  from  Pennsylyania  to  the  State  of 
OJiio,  and  he  delivered  his  trunk  to  the  ownm  of.  a  st^ge^ijo  c^i^ 
it  from  Pittsburgh  to  Wooster,  Ohio.  In  that  case,  the  court 
speaking  through  Bbll,  J.,  said:  ''  Another  question  disclosed  by 
the  record  is  whether  a  recoveiy  can  be  had  for  the  value  of  the 
carpenters'  tools,  which  the  jury  have  found  were  a  reasonable  part 
of  the  plaintiff's  baggage.  *  *  *  The  right  to  carry  tools  as 
baggage  is  unquestionably  open  to  abuse;  but  in  the  language  of 
ihe  court  in  MeOiXl  v.  Bawand,  3  Penn.  St  451,  the  correction  is  to 
be  found  in  the  intelligence  and  integrity  of  the  jury  called  to  de- 
termine under  the  circumstances  of  each  case.  It  is,  it  is  said,  a 
common  thing  for  journeymen  mechanics  to  carry  in  their  trunks 
with  clothing,  a  small  and  select  portion  of  their  tools.  To  this 
practice  I  see  no  such  objection  as  ought  to  put  this  kind  of  prop- 
erty out  of  the  protection  afforded  to  the  necessaries  a  traveller  Is 
compelled  by  legitimate  considerations  to  transport  with  his  person. 
Upon  this  score^  the  judgment  rendered  below  is,  I  think,  unob- 
jectionable." 

The  evidence  shows  that-  plaintiff  below  was  a  watchmaker  and 
jeweller;  that  he  went  to  Parsons  to  work  at  watchmaking;  that  the 
tools  in  his  trunk  were  intended  for  repairing  watches  and  were 
oecessary  for  his  work;  and  that  they  were  the  tools  usually  carried 
by  a  person  of  his  trade  or  occupation.  The  plaintiff  is  therefore... 
strictly  speaking  a  mechanic,  and  a  reasonable  quantity  of  his  tools 
is  proper  baggage.  The  term  **  baggage  "  was  fairly  defined  to  the 
juiy  in  the  instructions  of  the  court,  and  we  do  not  think 
any  of  the  instructions  were  misleading  or  prejudicial,  although 
as  a  whole  they  were  unnecessarily  prolix.     What  was  a  reasonable 
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qnantity  of  tools  for  plaintiff  below  to  carry^  was  a  question  for  th» 

jnry. 

The  judgment  of  the  District  Ooort  most  be  aflSrmed. 

Judgment  affirmed. 
All  the  jnstioes  ooncnrring. 


Obebk  t.  Obbbv. 

(;MKtftt.740.) 

Marriage —  fhraleeUUmenihyu^fi-^ftamd. 

A  widow  owning  one  hundred  and  sixtj  acres  of  land  in  ibis  State,  which 
all  of  her  property  and  her  sole  means  of  support,  indaoed  G.,  a  cripple, 
possessed  of  only  a  few  hundred  dollars  to  marry  her,  on  her  oral  promise, 
that  the  proceeds  of  the  land  should  go  to  their  support  after  they  were  maii> 
lied  so  long  as  they  lived.  G.  married  her  reluctantly,  and  in  reliance 
upon  that  promise.  After  the  marriage  he  furnished  rooms,  food  and  cloth- 
ing for  the  family,  and  also  for  the  children  of  his  wife  hy  her  former  mar- 
riage, and  permitted  her  to  use  $100  of  his  money  to  pay  a  mortgage 
upon  the  land.  The  wife,  about  eighteen  months  after  the  marriage,  deliy>' 
ered  to  her  daughters  by  her  former  marriage  deeds  of  the  land,  for  the  con- 
sideration of  love  and  affection  only,  which  she  had  executed  without  the- 
knowledge  or  consent  of  G. ,  Just  on  the  eve  of  her  marriage.  Hdd,  that  G. 
might  tnftifitidn  an  action  during  the  life  of  his  wife  to  set  the  deeds  aside^ 

ACTION  to  set  aside  deeds.     The  opinion  states  the  oase.    Th^ 
defendant  had  judgment  below. 

Welchf  Lawrence  dk  Welch,  for  plaintiff  in  error. 

Stumhaughf  Arnold  £  Bilton,  for  defendant  in  error  Easterday. 

HoRTON,  0.  J.  Harriet  F.  Wilcox,  being  the  owner  of  certain 
real  estate,  and  about  to  be  married  to  Oliyer  Green,  signed  and 
executed  deeds  of  all  her  real  estate  to  her  children  the  day  before 
her  marriage.  The  d^eds  were  made  without  the  knowledge  or 
consent  of  her  intended  husband,  and  for  no  other  consideration 
than  love  and  affection.  The  grantees  of  Harriet  F.  Wilcox,  now 
Harriet  F.  Green,  executed  deeds  of  the  property  to  James  H< 
Easterday,  who  at  the  time  had  knowledge  of  all  the  circumstaiicea 
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attending  the  execution  of  the  deeds  to  them.  Olirer  Oieen,  the 
hasband,  attempts  to  set  aside  theee  deeds,  alleging  that  the  same 
are  frandnlent  as  to  him.  The  defendant,  James  H.  Easterday, 
demurred  to  the  petition  of  plaintiff,  on  the  ground  that  it  did  not 
state  facts  sufficient  to  constitute  a  cause  of  aotioiu  The  demurrer 
being  sustained  by  the  court,  the  plaintiff  now  brings  the  case  here 
for  review. 

On  the  part  of  the  defendants  it  is  claimed  that  the  sole  question 
for  our  consideration  is,  whether  a  voluntary  conveyance  of  till  her 
real  estate  executed  by  a  woman  on  the  eve  of  marriage,  without 
the  knowledge  or  consent  of  her  intended  husband,  is  fraudulent  as 
to  his  marital  rights.  If  this  were  the  only  question  in  the  case  we 
might,  perhaps  repeat  what  is  said  in  Sutler  v.  Butler y  21  Eans. 
525;  s.  a,  30  Am.  Bep.  441,  that  *^  it  may  be  doubted  whether  it  is 
the  law  in  Kansas  to-day  that  such  a  conveyance  is  fraudulent.*' 
Under  the  allegations  of  the  petition,  however,  a  very  different 
question  is  presented.  The  petition,  among  other  things,  alleges 
that  in  August,  1882,  Oliver  Green  and  Harriet  F.  Wilcox  were  en- 
gaged to  be  married;  that  at  the  time  of  the  engagement,  Harriet 
F.  was  the  owner  of  a  farm  of  160  acres,  in'  Shawnee  county,  in  this 
State;  that  the  farm  was  all  the  property  belonging  to  her;  that 
Oliver  Oreen  was  possessed  of  only  a  few  hundred  dollars  in  cash; 
that  Harriet  F.  Wilcox  induced  Oliver  Qreen  to  make  the  matri- 
monial  engogement  with  her  and  to  many  her,  representing  to  him 
at  the  time  of  the  engagement  that  the  farm  belonged  to  her,  and 
that  its  proceeds  should  go  to  their  support  after  they  were  mar* 
ried  so  long  as  they  lived,  and  then  to  her  children;  that  the  pro- 
ceeds of  the  farm  were  ample  to  keep  both  parties  that  Oreen  was 
loth  to  make  any  marriage  engagement  or  to  marry  Harriet  F.  with- 
out  some  assurance  of  support,  as  he  was  a  cripple,  having  lost  his 
right  forearm;  that  on  account  of  these  promises  and  other  similar 
representations  of  Harriet  F.,  and  relying  thereon,  Qreen  married 
her  August  31,  1882;  that  the  parties  then  proceeded  to  live  to- 
gether as  husband  and  wife  in  the  city  of  Topeka;  that  plaintiff 
furnished  rooms  and  bought'food  and  clothing  for  his  family,  also 
for  a  single  daughter  of  his  wife,  and  for  her  widowed  daughter  and 
two  little  children;  that  the  plaintiff  received  none  of  the  proceeds; 
of  the  farm  although  his  wife  controlled  and  rented  the  same  in  her 
own  name;  that  at  the  time  of  the  marriage  there  was  a  mortgage 
of  $100  upon  the  farm,  and  with  money  belonging  to  the  plaintiff  his 
VoL.LV  — 88 
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wifd  paid  oft  the  mortgage,  February  14,  1883;  that  Babseqaently^ 
without  any  reaaon  or  proYOoatioUy  she  deserted  her  home  and  hus- 
band; that  on  August  30, 1882,  on  the  eye  of  her  marriage,  Harriet 
F.  Wilcox,  without  the  knowledge  or  conaent  of  plaintiff,  signed 
and  executed  deeds  purporting  to  oonyey  her  farm — ^being  all  of  her 
own  means  of  support  —  to  her  daughters  by  a  former  marriage, 
without  other  consideration  than  Ioyo  and  affection;  that  these 
deeds  were  not  delivered  until  March  5,  1884 — long  after  the  mar- 
riage. They  were  then  recorded  in  the  office  of  the  register  of 
deeds  of  Shawnee  county. 

For  the  purposes  of  this  case,  all  the  allegations  of  the  petition 
must  be  taken  as  true.  Therefore  we  must  assume  there  was  a  yerbal 
ante-nuptial  contract  existing  between  Oliver  Qreen  and  Harriet  F. 
Wilcox,  at  the  time  of  their  marriage;  that  the  marriage  was  con- 
summated by  Oreen  on  account  of  his  reliance  upon  the  ante-nuptial 
contract;  and  that  Harriet  F.  Wilcox,  now  Green,  has  been  guilty 
of  misrepresentation,  deception  and  actual  fraud  toward  Oliver 
Qreen  before  and  after  her  marriage.  The  question  is,  whether, 
under  all  these  circumstances,  the  deeds  delivered  subsequent  to  the 
marriage  can  be  set  aside  a^  fraudulent  to  the  husbands  We  de- 
cided in  ffafer  v.  Hafer,  33  Eans.  440,  that:  ''The statutes  of  this 
State  recognize  the  right  of  parties  contemplating  marriage  to  make 
settlements  and  contracts  relating  to  and  based  upon  the  considera- 
tion of  marriage,  and  that  an  ante-nuptial  coatract  providing  a 
different  rule  than  the  one  prescribed  by  law  for  settling  their 
property  rights,  entered  into  by  persons  competent  to  contract,  and 
which,  considering  the  circumstances  of  the  parties  at  the  time  of 
making  the  same,  is  reasonable  and  just  in  its  provisions,  should 
be  upheld  and  enforced." 

And  we  further  decided  that  **  Marriage  is  a  good  and  sufficient 
consideration  to  sustain  an  ante-nuptial  conti^t.'^  Section  6  of 
chapter  43,  Oomp.  Laws  of  1879,  of  the  statute  for  the  prevention 
of  frauds  and  perjuries,  provides:  ''  No  action  shall  be  brought 
*  *  *  to  charge  any  person  upon  any  agreement  made  upon 
consideration  of  marriage,  *  ^  *  '  unless  the  agreemient  upon 
which  such  action  shall  be  brought,  or  some  memorandum  or  note 
thereof,  shall  be  in  writing,  and  signed  by  the  party  to  be  charged 
therewith,  or  some  other  person  thereunto  by  him  or  her  lawfully 
authorized." 

But  for  this  statute,  we  suppose  it  would  be  conceded  that  :tha 


JANUARY  TERM,  1886.  250 


Green  y.  Gieen. 


ante-naptial  contract  might  be  enforced,  or  at  least  that  the  deeda  of 
Harriet  F.  Green,  late  Wilcox,  attempting  to  conyej,  without  con- 
sideration, all  her  real  estate,  so  as  to  depriye  herself  of  the  power  of 
carrying  oat  her  promises  and  contract,  would  be  inyalid  as  a  fraud 
upon  her  husband. 

''  It  is  generally  true  that  representations  on  which  a  marriage  is 
had  are  upheld  in  equity  on  the  ground  of  fraud;  and  where  there 
is  no  fraud,  the  rule  does  not  apply.  «  «  «  Actual  fraud  will 
in  equity  break  through  any  law  that  is  not  penal  or  political  in  char- 
acter, through  any  law  written  or  unwritten  which  goes  only  to  the 
rightB  of  the  parties,  and  has  no  public  object  to  serve  apart 
from  doing  justice  between  man  and  man."  1  Reed  Stat.  Frauds, 
§  175.  See  also  Jenkins  v.  Eldredge,  8  Story,  181;  Durham  y.  Zby- 
tor,  29  Ga.  166.'* 

In  OhM  y.  Hiiibert,  102  Mass.  24;  8.  o.,  8  Am.  Rep.  418,  it  was 
said:  *^  The  marriage,  although  not  regarded  as  a  part  performance 
of  the  agreement  for  marriage  settlements,  is  such  an  irretrieyable 
change  of  situation  that  if  procured  by  artifice,  upon  the  faith  that 
the  settlement  had  been,  or  the  assurance  that  it  would  be  executed, 
the  other  parties  are  held  to  make  good  the  agreement  and  not 
permitted  to  defeat  it  by  pleading  the  statute.'' 

In  Pettjf  y.  Petly,  4  B.  Monr.  215;  &  c,  89  Am.  Dea  501,  the 
wife,  in  her  petition,  charged  that  her  husband,  being  much  the 
elder  and  in  good  circumstances,  as  an  inducement  to  the  contract 
of  marriage  and  as  a  means  of  providing  for  her  support  in  the 
event  of  his  death,  before  the  marriage  promised  her  that  if  she 
would  marry  him  he  would  immediately  after  the  marriage  make  a 
deed  of  settlement,  eta  A  few  days  after  the  marriage,  her 
husband  disclosed  to  her  for  the  first  time  that  he  had  been 
induced  by  certain  persons  to  make  over  his  property  before  he  mar- 
ried. The  court  said,  in  passing  upon  the  case,  that  ^  the  wife  has 
been  fraudulently  deprived  of  the  right  of  dower  by  the  deeds  in 
question;  to  that  extent  at  least  of  this  interest,  if  no  further,  their 
execution  was  a  fraud  upon  her  and  ought  not  to  stand." 

In  SuiherJand  y.  Adm'r,  5  Bush,  591,  it  is  held  that  ''As  be- 
tween parties,  an  oral  ante-nuptial  contract  that  neither  party 
should  claim  or  interfere  with  the  property  of  the  other  any  more 
than  if  they  had  not  married,  is  unquestionable,  and  also  as  to  all 
claiming  as  volunteers  under  them."  In  this  case,  in  addition  to 
the  oral  nuptial  contract  between  the  parties,  the  deed,  although 
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executed  just  upon  the  eve  of  marriage,  was  not  delivered  until 
long  after;  and  as  a  deed  takes  effect  only  from  the  time  of  its  de* 
livery,  therefore  it  had  no  force  until  after  the  marriage.  Bail' 
road  Co.  v.  Owen,  8  Kans.  410,  419;  Babbitt  v.  Johnson,  15  Eans. 
252;  Mitchell  v.  Skinner,  17  Eans.  565;  Harrison  y.  Andrews,  18 
Eans.  535. 

In  Busenbark  y.  Busenbark,  33  Eans.  572,  we  held  that 
''  While  the  wife's  right  and  interest  in  the  real  estate  of  her  hus- 
band not  occupied  by  the  family  as  a  homestead  is  inchoate  and 
uncertain,  yet  it  possesses  the  element  of  property  to  such  a  degree 
that  she  may  maintain  an  action  during  the  life  of  her  husband  to 
prevent  its  wrongful  alienation  or  disposition  under  fraudulent 
judgments  procured  and  consented  to  by  the  husband  with  the  ob> 
ject  and  for  the  purpose  of  defeating  the  wife's  rlghf 

Upon  the  well-established  doctrine  that  fraud  takes  any  case  out 
of  the  statute  of  frauds,  and  the  principle  declared  in  Busenbark 
y.  Busenbark,  we  conclude  that  the  deeds  in  controyersy  are  in 
fraud  of  the  rights  of  plaintiff,  and  that  he  is  entitled  to  have  them 
set  aside.  See  also  Youngs  y.  Carter,  10  Hun,  194;  Petty  v.  PeUjf, 
supra ;  KeUy  r.  MeOrath,  70  Ala.  75;  Frewnan  y.  Hartman,  45 
111.57. 

The  defendant,  James  H.  Easterday,  having  purchased  his  title 
with  full  knowledge  of  plaintiff's  rights,  can  have  no  better  title 
than  his  grantors. 

The  judgment  of  the  District  Court  will  be  reversed,  and  the 
erase  remanded  with  directions  to  overrule  the  demurrer. 

Judgment  reversed  and  cause  remamdei* 

All  the  Juatioes  ooncurring. 


SUPREME   COURT 


IOWA. 


KSIOXLBT  T.   PaBSOVB. 
CMIowA,fli.) 

ftii  BO  dfffaBW  againflt  a  wmmntj  of  a  kUn  of  briok,  that  the  d«fBOk  miglM 
hayo  bean  difloorered  if  the  bayer  had  gone  on  top  of  the  kfln. 

ACTION  on  a  promiflsory  note  given  for  brick.    The  head-note 
shows  the  point     The  plaintiff  had  judgment  below. 

J(^n  Bre^n  and  R.  M.  Wright^  for  appellants. 

A.  A.  Botsford,  for  appellee. 

Abakb,  J.  There  was  eyidenee  tending  to  show  that  the  plain- 
tiff expressly  warranted  the  brick  '*  to  be  good  brick  and  aU  right; '' 
that  they  in  fact  were  not  all  good;  that  there  were  in  the  kiln 
between  45,000  and  50,000  brick,  and  that  abont  10,000  were 
worthless;  that  the  purchaser  saw  the  exterior  of  the  kiln,  and  that 
the  brick  npon  the  ontside  appeared  to  be  good,  but  npon  the  re- 
moval of  a  portion  of  them  there  was  revealed  .what  the  witnesses 
call  a  '*  cold  spot,"  where  the  brick  had  been  imperfectly  bamed; 
that  the  *'cold  spot,''  or  defective  part  of  the  kiln,  could  have  been 
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discovered  by  the  purchaser^  bnt  not  without  going  npon  the  top 
of  the  kiln,  and  the  kiln  was ,  coTered  with  three  thicknesses  of 
boards,  and  some  brick  and  other  things,  and  the  purchaser  did 
not  go  upon  the  top  of  the  kiln.  The  court  instructed  the  jury 
that  **  if,  by  the  exercise  of  ordinary  care  at  the  time  of  the  pur- 
diase,  he  (the  purchaser)  might  have  discovered  and  known  the 
character,  qnality  and  number  of  brick  in  the  kiln,  and  failed  to 
do  so,  heojanijiot  recover  because  of  a  breiksh  of  ^^an^urty."  The 
giving  of  this  instruction  is  assigned  as  error.  In  our  opinion  the 
instruction  cannot  be  sustained. 

In  Benj.  Sales,  §  616,  the  author  says:  ''A  general  warranty 
does  not  usually  extend  to  defects  apparent  on  simple  inspection, 
requiring  no  skill  to  discover  them,  nor  to  defects  known  to  the 
buyer."  Some  of  the  authorities  speak  of  the  defects  which  are 
not  covered  by  a  warranty  as  those  which  are  patent  or  obvious. 
The  doctrine  seems  to  be  that  the  warranty  as  to  such  defects  is 
waived.  The  court  may  presume,  ordinarily,  that  that  was  the 
understanding.  But  we  cannot  think  that  the  purchaser  who  has 
bought  with  a  warranty  is  to  be  careful,  in  order  to  avoid  a  waiver 
of  it.  The  purpose  of  exacting  a  warranty  may  be  to  exempt  the 
purchaser  from  the  necessity  of  diligence.  The  court  below  was 
perhaps  misled  by  a  rule  which  applies  in  a  different  kind  of  a  case. 
Where  the  question  is  as  to  whether  a  representation  was  under!^. 
stood  to  be  a  warranty  or  a  mere  expression  of  opinion,  it  may  be 
important  to  inquire  whether  the  purchaser  could,  in  the  exercise 
of  ordinary  diligence,  have  formed  his  own  opinion.  Where  a  pur- 
chaser forms  his  own  opinion,  or  might  be  expected  to  do  so,  it  id 
the  right  of  the  seller  to  insist  that  his  representation  was  a  mere 
expression  of  opinion.  But  the  case  before  us  is  not  one  of  repre- 
sentation, where  the  words  used  might  or  might  not  be  a  warranty, 
according  to  circumstances.  The  instruction  concedes  the  fact  of 
warranty.  Now  the  brick  being  warranted,  the  purchaser,  we 
think,  might  feel  excused  from  exercising  the  care  to  discover  the 
defect  in  the  kiln  which  he,  or  a  prudent  purchaser,  would  proba- 
bly have  exercised  if  buying  without  a  warranty.  What  precisely 
the  court  meant  by  ordinary  care  we  do  not  know,  but  we  suppose 
that  it  must  be  that  above  described. 

JudgmwU  rev^rwd. 
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(8B  Towa,  ML) 

ibi  faudraepar,  knowing  tbat  there  was  BniAll-pox  In  Ids  inn,  }uipi  it  open  for 
Inislnefls,  and  reoeived  the  plalntiif  m  a  guest.  The  plaintiff  did  not  know 
that  there  waa  amall-poz  in  the  Inn,  hat  had  heard  rumors  to  that  effect 
The  pliintUF  oontracted  the  dlaoaae  while  there.  MM,  that  the  defendant 
liable.    {8e$n44&^p,fM.) 


■  .    •    •  • 

AOnON  of  damagee.    The  opinion  frtates  the  facta.   The  idain* 
tiff  had  judgment  below« 

Argo,  Kelly  S  Augir,  for  appeHanta. 
EitBjf  d  Zini,  for  appellee. 

BsMD,  J.  The  petition  aUeges  that  plaintiff  oontracted  the 
small^poz  in  defendants'  hotels  and  became  sick,  and  by  reason 
thereof  she  was  removed  to  a  pest-house,  where  she  suffered  great 
bodily  pain  and  mental  anguish^  and  was  permanently  disfigured  in 
person. 

[Omitting  minor  points.] 

The  OTidenoe  giren  on  the  trial  shows  that  plaintiff  arriyed  by 
train  at  the  town  in  which  the  defendants'  hotel  was  situated,  at 
about  three  o'clock  in  the  morning.  She  was  met  at  the  depot  by 
her  husband,  who  had  been  stopping  for  a  number  of  days  at  the 
hotel,  and  she  accompanied  him  to  the  house,  and  remained  there 
as  a  guest  until  the  evening  of  the  next  day,  when  the  hotel  was 
dosed  and  ''quarantined"  by  the  authorities  of  the  town;  that  is, 
the  inmates  of  the  house  were  not  permitted  to  depart  from  it,  ex- 
cept as  they  were  removed  to  the  pest-house  when  they  were  taken 
with  the  disease;  and  the  public  was  excluded  from  it  When  she 
went  to  the  house,  one  of  the  guests  was  lying  sick  in  a  room  in 
the  house,  and  his  disease  proved  to  be  the  small-pox.  He  was 
examined  by  the  physician  the  day  before  plaintiff  arrived  at  the 
hotel,  and  there  was  evidence  tending  to  prove  that  the  physician 
then  pronounced  the  disease  small-pox,  and  informed  defendants 
that  that  was  its  character.  There  is  a  conflict  in  the  evidence,  it 
is  true,  as  to  the  time  when  defendants  were  informed  as  to  the 
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chaiaoter  of  the  disease  with  which  this  person  was  afflicted,  but 
the  jury  were  warranted  in  finding  that  the  information  was  com- 
municated to  them  on  the  day  before  pbiintifTs  arrival  at  the  hotel. 
There  was  also  evidence  tending  to  prove  that  in  a  conversation  a 
few  hoars  after  her  arrival,  one  of  the  defendants  assured  her  hus- 
band in  her  presence  that  the  disease  was  not  in  the  house,  and 
that  the  rumors  that  the  person  who  was  sick  in  the  house  had 
8mall-])ox  were  circulated  for  the  purpose  of  injuring  the  business 
of  the  hoteL  While  plaintiffs  husband  was  at  the  depot  awaiting 
her  arrival,  he  was  informed  that  a  rumor  was  current  that  the 
disease  was  in  the  house,  and  he  informed  her  of  this  before  she 
went  there. 

Counsel  for  appellants  contend  that  this  evidence  did  not  war- 
rant the  jury  in  finding  for  the  pkintifi^  because  (1)  it  does  not 
show  that  defendants  were  guilty  of  such  negligence  as  renders 
them  liable;  and  (2)  that  plaintiff,  by  going  to  the  house  after  she 
was  informed  of  the  rumor  which  was  current  as  to  the  presence  of 
the  disease,  and  without  instituting  an  inquiry  as  to  its  truth,  was 
guilty  of  such  contributory  negligence  as  precludes  a  recovery.  But 
this  position  cannot  be  maintained.  The  jury,  as  we  have  seen, 
were  warranted  by  the  evidence  in  findmg  that  defendants,  with 
knowledge  of  the  prevalence  of  the  disease  in  the  hotel,  kept  it 
open  for  business,  and  permitted  plaintiff  to  become  a  guest,  without 
informing  her  of  the  presence  of  the  disease.  That  they  would  be 
liable  to  one  who  became  their  guest  under  these  circumstances, 
and  contracted  the  disease  while  in  their  house,  and  who  was  him- 
self  guilty  of  no  negligence  contributing  to  the  injury,  there  can 
be  no  doubt. 

The  District  Court  properly  left  it  to  the  jury  to  determine 
whether  plaintiff  was  guilty  of  imprudence  or  negligence  in  going 
to  the  hotel  after  she  heard  the  rumor  that  the  disease  was  in  the 
house,  without  inquiring  further  as  to  its  truth;  and  they  were  told 
that  if  the  circumstances  were  such  as  that  ordinary  prudence  and 
care  demanded  that  she  should,  before  going  to  the  hotel,  make 
further  inquiry  as  to  the  truth  of  the  rumor,  and  she  neglected  to 
do  this,  and  this  neglect  contributed  to  the  injury,  she  could  not 
recover.  The  instruction  states  the  rule  on  the  subject  quite  as 
favorably  to  the  defenaants  as  they  had  the  right  to  demand.  By 
keeping  their  hotel  open  for  business,  they  in  effect  represented  to 
all  travellers  that  it  was  a  reasonably  safe  place  at  which  to  stop; 
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and  they  aare  hardly  in  a  podtioa  now  to  insist  that  one  who  ao» 

cepted  and  acted  on  this  representation,  and  was  injured  because 

<d  its  untruth,  shall  be  precluded  from  recoTering  against  them  for 

the  injnry,  on  the  ground  that  she  might  by  further  inquiry  hare 

learned  of  its  falsity.  But  the  jury  were  warranted  by  the  eyidence 

in  finding  that  she  was  not  guilty  of  negligence  in  not  inquiring 

further  as  to  the  truth  of  the  rumor  before  going  to  the  hotel.  Her 

husband,  who  informed  her  of  the  rumor,  had  been  stopping  at  the 

hotel  for  two  or  three  days,  and  had  heard  nothing  while  about  the 

house  of  the  prevalence  of  the  disease.     The  information  as  to  the 

currency  of  the  rumor  was  communicated  to  him  at  the  depot  while 

he  was  awaiting  the  arrival  of  the  train.  The  jury  might  well  have 

oondnded  that  nnder  the  circumstances  she  was  justified  in  assum- 

ing  that  the  rumor  was  not  of  such  importance  as  to  demand  fur* 

thcr  inrestigation. 

Judgment  afflnned. 

Kon  BT  THX  Bkfobtkr. — The  qusstton  of  onhealthT'  premisea  has  fre- 
•qiianil J  arisen  between  landlord  and  tenant;  some  cases  hold  that  the  un- 
bealthx  condition  of  the  premises  ai  the  time  of  renting,  or  arising  daring 
•occupancy,  is  a  constmctive  eviction  and  is  ground  to  be  released  from  the 
payment  of  rent,  and  that  the  landlord  most  keep  the  premises  in  a  healthy 
•condition.  Smith  ▼.  MarrabU,  11  M.  ft  W.  5;  CoUiru  v.  Barrow,  1  Moo.  ft  R. 
112;  Salidmry  v.  MarthaU,  4  G.  ft  P.  66;  CknHe  ▼.  Chodwin,  9  0.  ft  P.  878.  On 
the  other  hand  other  cases  assert  the  contrary.  SuUcn  ▼.  T&mpie,  12  M*  ft  W. 
«2;  Sort  ▼.  Windtar,  12  M.  ft  W.  68;  CanMn  ▼.  Taylor,  L.  R.,  6  Exch.  217; 
Cie9e$  Y.  WStouffhby,  7  Hill,  88;  Boyee  y.  Quggenhehn,  106  Mass.  202;  s.  o.,  8 
Am.  Sep.  822;  AUton  ▼.  QraTU,  8  EL  ft  BL  128.  Doupe  ▼.  &win,  45  K.  T. 
119;  s.  c,  6  Am.  Rep.  47,  Instances  an  incidental  limitation. 

Wood  Land,  and  Ten«  624  says:  *' Where  certain  defects  exist  that  are 
likely  to  injuriously  affect  the  health  of  the  tenant  or  his  family,  it  is  the 
landlord's  duty  to  disclose  the  facts,  and  failing  to  do  so  he  is  liable  to  the 
tenant  for  all  the  damages  resulting  to  the  tenant,  which  are  the  immediate 
«nd  proximate  result  of  such  lailure.  There  is  a  strong  tendency  to  hold  that . 
the  tenant  is  absolyed  fkom  the  lease  (or  rent)  if  there  are  latent  defects  in  the 
premises  or  causes  not  readily  discoverable  on  examination,  which  render  the 
premises  unfit  for  occupancy,  of  which  the  landlord  knew  and  did  not  inform 
the  tenant;  but  this  is  not  well  established,  and  is  contrary  to  the,  weight  of 
authority.'' 

Parsons,  in  his  work  on  Contracts,  yoL  8,  p.  601,  says  that  a  landlord  is  un- 
4or  no  implied  obligation  to  repair,  and  that  the  uninhabitableness  of  a  house 
is  not  a  defense  to  an  action  for  rent.  But  if  the  landlord  does  a  positiTo 
wrong,  such  as  an  emoeoos  or  fraudulent  misdescription  of  the  premises,  or 
If  it  is  made  unlnhaMtsMe  \f  tha  fauBdlArd's  own  acts,  the  tMia&t  can  leaY* 
the  premises. 
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.  It  is  stated  hy  2  Btorj  Cant.  4S2,  tliai  the  landlord  impliedly  ooTenants  tjiat 
the  premises  are  fit  for  beneficial  ooeapation,  as  wlijBre  the  wall  of  a  privy  ^ 
fate  way  and  overflowed  the  kitchen  with  filth,  and  impregnated  the  water 
in  the  pump,  and  the  landlord  did  not  remove  or  repair  it  after  notice,  he  can- 
not recover  rent,  or  where  a  furnished  house  was  let  and  the  beds  were  in- 
fested with  bugs  to  such  an  extent  as  to  render  them  unfit  for  occupation,-  the^ 
landlord  cannot  recover  rent.  But  this  doctrine  has  been  overruled  Jn  Eng*. 
land  and  denied  in  America,  and  the  rule  laid  down  that  the  fact  that  the- 
premises  are  unwholesome  will  not  entitle  the  tenant  to  quit  them  (1)  where^ 
he  knew  or  could  have  known  the  fact;  and  (2)  where  the  landlord  has  not 
been  guilty  of  fraud  or  misrepresentation,  and  is  in  no  default.  Oting  IFitfi^ 
M»  V.  De  Oraw,  25  Wend.  669;  Fatter  v.  Pei^§er,  9  Cush.  242;  s.  c.,  67  Am. 
Dec.  48;  Dutttmr.  Gerriah,  9  Cush.  89. 

.  In  substance  these  authors  hold  that  a  landlord  is  not  obliged  to  repair  iin- 
healthy  premises  made  so  by  want  of  reiwirs,  and  is  not  obliged  to  disclose 
the  fact  that  the  premises  are  unhealthy  if  the  tenant  knew  or  could  have 
knoi^'  it. 

In  (yBrUn  v.  CapwU,  69  Barb.  497»  an  action  for  injuiy  by  the  break* 
ing  down  of  a  piassa,  the  court  said  that  the  "  law  is  well  settled  that  wheie 
there  is  no  fraud  or  false  representation  or  deceit,  and  no  express  warranty  or 
covenant  to  repair,  there  is  no  implied  obligation  or  covenant  that  the  premise* 
are  Suitable  or  fit  for  occupation  or  for  the  i>articular  use  which  the  tenant 
intends  to  make  of  them,  or  that  they  are  in  a  safe  condition  for  use,  or  thai' 
they  will  continue  so.** 

In  Bobbins  v.  Mount,  4  Bobt.  658,  a  case  of  injury  by  water,  the  court 
said  if  there  is  no  express  agreement,  there  is  no  obligation  on  the  part  of  the- 
landlord  that  the  premises  shall  continue  fit  for  the  purposes  for  which  they 
were  demised,  or  that  they  are  in  a  tenantable  condition,  or  that  they  will  con- 
tinue so. 

Seott  V.  Bimmon$,  64  N.  H.  426,  was  an  action  for  damages  for  injuries 
caused  by  the  negligence  of  the  landlord  improperly  constructing  a  drain  and 
suffering  it  to  remain  defective,  whereby  the  tenant's  goods  were  damaged  by 
overfiow  of  water  for  which  cause  the  tenant  left  the  premises.  The  court 
held  that  the  landlord  was  not  liable,  because  he  was  only  liable  to  repair  the- 
drain  under  an  express  covenant,  the  obligation  to  repair  not  being  implied. 

In  WeMtke  v.  DeOraw,  25  Wend.  669,  the  premises  were  infected  with 
sickening  and  noxious  smells  arising  from  dead  rats.  The  landlord  knew  of 
the  smells  but  did  not  disclose  it  to  the  tenant.  The  smells  produced  sickness. 
The  landlord  was  informed  and  sent  a  carpenter  to  remove  the  cause,  but  th» 
tenant  abandoned  the  house  before  the  carpenter  got  to  work.  The  court  held 
the  tenant  liable  for  the  rent. 

The  court  in  WaUaee  v.  Lent,  1  Daly,  482,  held  that  it  was  a  general  de 
fense  to  an  action  for  rent  that  the  landlord  did  not  tell  the  tenant  of  a  stench 
in  the  house  which  he  knew  existed,  and  which  subsequently  caused  th» 
tenant's  sickness;  stating  that  "  if  the  landlord  knew  of  any  cause  which  ren. 
ders  the  house  linhealthy  he  must  disclose  it.  If  he  does  not  it  is  procuriqg 
an  innocent  person  to  rent  a  house  which  he  knows  is  unfit." 
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In  Wedbt  Y.  Bawefmanf  1  Daly,  100,  the  defense  ta  the  suH  for  lent  inm 
thai  the  pTemisefl  had  been  oeeapled  as  a  brothel,  whieh  fact  the  landlord  did 
not  disdoee  to  the  tenant*  and  in  oooaeqnenoe  the  tenant  was  inanlted  and 
annqyed  by  lewd  penona  calling  at  all  boon  of  the  night  to  such  an  extent 
thai  he  had  to  leave  and  ooold  not  quietly  and  peaceably  oconpy  the  prendaea; 
the  ooort  held  that  this  was  no  defense;  that  the  landlord  was  not  bound  to 
discloee  the  uses  to  whioh  the  piemlsee  had  been  pieriously  pat,  and  thai 
there  was  no  implied  wamntj  that  the  premises  were  suitable  for  the  pur« 
poses  rented.  Ckvoeat  emptor  applies  to  this  case,  and  to  all  transfers  of 
property,  and  purchasers  take  the  risk  of  its  quality  and  condition  unless  pro- 
tected by  an  express  agreement;  the  only  exceptions  being  sales  of  provisions 
for  domestic  use,  as  in  Vof^BraekUn  ▼.  Ibnda,  12  Johns.  468,  and  a  demise  of 
leady  furnished  lodgings,  as  in  SnUih  ▼.  MarrMe,  1  Oanr.  ft  M.  479. 

In  8tapU$  ▼.  And&non,  8  Bobt.  827,  and  Cantfimi  y,  Ihuke,  0  Mees. 
ft  W.  8S9,  it  was  held  a  good  defense  to  an  action  for  rent  that  the  landlord 
knew  that  the  house  had  formerly  been  occupied  as  a  brothel  and  concealed 
that  fact  from  the  tenant,  who  was  compelled  to  remore  in  consequence  of  the 
annoyance.    The  court  held  tliis  to  be  a  fraudulent  concealment. 

Mw4n'  ▼.  Sharon,  112  ICass.  477;  s.  c,  17  Am.  Bep.  122,  the  landlord  knew 
that  the  house  was  infected  with  the  small-pox  so  as  to  be  unfit  for  occupa* 
ikm,  and  to  such  an  extent  as  to  endanger  health,  and  concealed  this  fact  from 
the  tenant.  The  tenant  engaged  the  house  and  occupied  it.  He  and  his  family 
became  sick  by  reason  of  the  infection.  He  was  ignorant  of  the  dangerous  con- 
dition of  the  house,  and  no  act  on  his  part  contributed  to  the  sickness.  The 
court  held  the  landlord  guilty  of  actionable  negligence  and  liable  for  all  the 
injury  the  tenant  sustained;  stating  that  as  the  landlord  knew  the  house  was 
infected,  it  was  his  duty  to  inform  the  tenant  to  refrain  from  renting  it  until 
it  was  properly  disinfected,  and  as  he  did  not  do  this,  he  was  guilty  of  negli- 


So  in  a  late  unreported  case  in  New  York,  the  tenant  moyed  out  of  a  house 
which  had  been  declared  by  the  board  of  h9alth  to  be  unhealthy  on  account  of 
the  bad  condition  of  the  plumbing,  notice  to  that  effect  having  been  given  to 
the  landlord.  The  landlord  brought  suit  for  his  ront,  and  the  defense  claimed 
thai  there  had  been  a  constructive  eviction  by  reason  of  the  unhealthy  condi- 
tion of  the  premises.  The  court  held  that  if  the  health  of  the  tenant  or  his 
family  is  imperilled  by  the  neglect  of  the  landlord  to  make  necessaiy  repairs 
in  the  plumbing  of  the  house  the  tenant  is  in  effect  deprived  of  the  beneficial 
enjoyment  of  the  premises,  and  may  therefore  move  out  without  paying  rent. 

In  Smith  V.  Baker,  20  Fed.  Rep.  709,  the  defendant  took  his  chUdron  when 
they  had  whooping  cough  to  the  plaintiff's  boarding-house.  Plaintiff's  child 
took  the  disease,  and  boarders  were  kept  away  from  plaintiff's  house  by  the 
presence  of  the  disease.  BM,  that  defendant  was  liable  to  plaintiff  for  the 
damages  caused.  The  court,  Whbblbb.  J.,  said:  "The  defendant  took  his 
children  when  they  had  whooping-cough,  a  contagious  disease,  to  the  board- 
ing house  of  the  plaintiff  to  board,  and  exposed  her  child  and  children  of  other 
boarders  to  it,  who  took  it.  The  Jury  have  found  that  this  was  done  without 
axerdsing  due  cava  to  prevent  taking  the  disease  into  the  boarding-houBc 


2B8  IOWA, 

CUIbefi  ▼.  Hoffnuuk. 


She  was  patio  ezpeoBo,  euo  and  labor  in  oonseqnenoe  of  her  child  having  it» 
juid  boarders  were  kept  away  by  the  presenee  of  it,  whereby  she  lost  profitsi. 
Words  which  import  the  charge  of  having  a  contagions  distemper  are,  in  them- 
selves,  actionable,  because  pmdent  people  will  avoid  the  company  of  persons 
having  such  distemper.  Bac.  Abr.,  Slander,  B.  2.  The  carrying  of  persons 
infected  with  contagions  disease  along  public  thoroughfares  so  as  to  endanger 
the  health  of  other  travellers  is  indictable  as  a  nuisance.  Add.  Torts,  g  897;  Bm 
V.  VafUandiUo,  4  M.  &  S.  78.  Spreading  contagious  diseases  among  animals  by 
negligently  disposing  of,  or  allowing  to  escape  animals  infected  is  actionable. 
Add.  Torts  (Wood's ed.),  10,  note;  Anderson  v.  BuekUm,  1  Stra.  199.  A  person 
sustaining  an  injury  not  common  to  others  by  a  nuisance  is  entitled  to  an  action. 
Co.  Litt.  66a.  Negligentiy  imparting  such  a  disease  to  a  person  is  clearly  as 
great  an  injury  as  to  impute  the  having  it,  and  negligentiy  affecting  the  health 
of  persons  inj  uriously  as  great  a  wrong  as  so  affecting  that  of  animals. " 

See  as  to  upper  and  lower  tenements.  Doupe  v.  Oewin^  45  JN*.  T.  119;  a. 
€.,  6  Am.  Rep.  47;  MartkaU  v.  (hhmM  Oa.  489;  s.  a,  9  Am.  Rep.  170;  QUMunnf 
Y.  Mawrer,  75  111.  289;  s.  c,  20  Am.  Rep.  288;  TooU  v.  Beckei,  fH  Me.  254;  a. 
c,  24  Am.  Rep.  54;  Wood$  v.  Naumkiog  Steam  CoUan  €h„  184  liCass.  857;  s.  c, 
45  Am.  Rep.  844; PutmSv.  BngUak,  86Ind.84;  s.  c.,44  Am.  Rep.  255;  ZooiMy  v. 
McLean,  129  Mass.  88;  s.  c,  88  Am.  Rep.295;  WaMner.  GoodaU,  188  Mass.  583. 

In  8fn»ith  v.  McvmMe,  11  M.  &  W.  5,  the  house,  let  furnished,  was  overrun 
with  bugs,  and  the  tenant  was  released.  This  was  put  on  the  ground  that  the 
furniture  was  included  in  the  letting,  and  was  distinguished  on  that  ground  in 
Button  V.  Temple,  12  M.  &  W.  52.  See  contra,  Fhher  v.  LiffhihaU,  4  Mackey, 
62;  8.  c,  54  Am.  Rep.  258.  In  a  very  recent  English  case,  a  deduction  of  rent 
of  a  furnished  house  was  sllowed  on  account  of  bugs.    84  Alb.  L.  J.    81. 

In  CoiUne  v.  Barrow,  1 M.  &  R.  112,  it  was  held  that  the  tenants  might  quit 
if  the  premises  became  unwholesome  for  want  of  drainage. 

In  Salieburp  v.  Jiar^aU,  4  C.  &  P.  75,  the  roof  leaked  and  the  water-closel 
and  cistern  were  foul. 

In  Oowie  v.  Ooodwin,  9  C.  &  P.  878,  the  privy  walls  gave  way  and  the  kitchen 
was  overflowed  with  filth. 

In  Boyce  v.  Onggenheim,  106  ICass.  201;  s.  c,  8  Am.  Rep.  822,  the  landlord 
had  rendered  the  premises  unfit  for  habitation  by  the  erection  of  a  new  build- 
ing, and  this  was  held  an  eviction. 

In  Alger  v.  Kennedy,  49  Vt.  109;  s.  o.,  24  Am.  Rep.  117,  the  same  was  held 
where  the  landlord,  leasing  upper  rooms,  neglected  to  repair  a  drain  in  the 
cellar,  whereby  the  whole  building  was  rendered  unhealthy. 

In  AUton  v.  Chant,  8  El.  &  Bl.  128,  a  sewer  was  badly  constructed,  and  the 
landlord  was  held  liable  for  injury  to  goods  by  overflow. 

In  Cesar  v.  KanUz,  60  N.  Y.  229;  8.  c,  19  Am.  Rep.  164,  a  landlord  letting 
premises,  knowing  them  to  be  infected  by  a  contagious  disease,  and  not  notify- 
ing the  lessee,  was  held  liable  in  damages  for  the  communication  of  the  disease. 

In  Coke  v.  Gutkeee,  80  Ky.  598;  s.  c,  44  Am.  Rep.  499,  the  landlord  wad  held 
liable,  where  be  let  a  house  knowing  that  the  privy  timbers  were  rotten,  and 
4X>ncealed  the  fact,  and  the  tenant  was  injured. 

In  Crump  v.  MorreU,  12  Phila.  249,  the  tenant  being  compelled  to  leave  by 
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tbe  dangeroiu  condition  of  the  drains,  f randolentlj  coneealed  by  the  landlord, 
was  held  not  liable  for  the  rent. 

In  Dyett  y.  Pendleton,  8  Cow.  727,  the  landlord  habitnally  bmoght  lewd  women 
Into  another  apartment  under  the  same  roof,  and  this  was  held  equivalent  to 
an  ejection.  Senator  Spencer  said:  '*  Sappoee  the  landlord  had  established  a 
hospital  for  the  small-pox,  the  plagne  or  the  yellow  fever  in  the  remaining  jmrt 
of  this  house ;  suppose  he  had  made  a  deposit  of  gunpowder  under  the  tenant,  or 
had  introduced  some  offensive  or  pestilential  materials  of  the  most  dangerous 
nature;  can  there  be  any  hesitation  in  saying  that  if  by  such  means  he  had 
driven  the  tenant  from  his  habitation,  he  should  not  recover  it,"  etc 

In  OUhooUy  v.  Wcuihington,  4  N.  T.  dl7,  the  landlord  let  lower  apartments 
to  others,  and  they  were  occupied  for  prostitution,  drinking,  etc.,  but  it  was 
not  shown  that  they  were  let  for  such  purposes,  nor  that  he  connived  at  or 
consented  to  such  use,  and  the  tenant  was  held  liable  for  the  rent.  And  in 
De  Witt  V.  Piermm,  112  Mass.  8;  8.  c:,  17  Am.  Rep.  58,  the  same  was  held,  al- 
though  the  landlord  promised  but  neglected  to  correct  the  matter. 
.  If  the  landlord  conceals  the  fact  that  the  house  has  been  used  for  prostitu- 
tion, the  tenant  may  counterclaim  damages.  Bhindander  v.  Seaman,  18  Abb. 
K.  C.  455. 

In  CkknUnifn  v.  Tai/lor,  L.  R.,  6  Ex.  217,  the  landlord  occupied  the  upper 
part  of  the  house,  and  collected  the  water  from  the  roof  into  a  tank,  whence 
ft  was  dischaiged  by  a  pipe.  A  rat  gnawed  a  hole  in  a  tank,  and  the  tenants* 
goods  were  wet.    HM,  that  the  landlord  was  not  liable. 

In  CfeMf  V.  WUUmghby,  7  Hill,  17,  the  complaint  was  of  the  landlord's  re- 
moval of  a  cistern  which  was  on  the  premises  at  the  time  of  the  letting,  and 
this  was  held  to  Justify  a  refusal  to  pay  rent.  But  the  court  said,  <fbUer,  that 
there  was  no  implied  covenant  of  tenantabiUty. 

In  Sutton  V.  Temple,  12  M.  k  W.  52,  the  demise  was  of  the  eatage  of  a  field,, 
and  it  was  held  that  there  was  no  implied  warranty  of  fitness.  The  same  was 
lieid  in  Bnkine  v.  Adeane,  L.  R.,  8  Ch.  App.  756;  s.  c,  8  Eng.  Rep.  504  But 
In  Eaton  v.  Wbmie,  20  Mich.  156;  8.  c,  4  Am.  Rep.  877,  Eaton  was  in  occu- 
pancy of  Winnie's  land  as  a  licensee,  and  pastured  infected  sheep  on  it.  After 
Eaton  removed  his  sheep,  Winnie  turned  in  his,  and  they  contracted  the  dis- 
ease. Winnie  was  ignorant  of  the  infection,  and  Eaton  had  informed  him  that 
there  was  no  danger.    Eaton  was  held  liable. 

In  JSdteards  v.  If.  Y.,  etc.,  B.  Co,,  98  N.  Y.  245;  8.  c,  50  Am.  Rep.  659,  it 
was  held  that  on  a  lease  of  a  building  for  public  exhibitions,  there  was  no  im- 
plied warranty  that  the  galleries  should  be  secure  against  falling  with  a  tur- 
bulent crowd. 

The  mere  existence  of  a  bad  and  unwholesome  smell  does  not  justify  abandon- 
ment. Sutp^ien  V.  SeOaes,  14  Abb.  N.  G.  67;  Gauleon  v.  Wltiting,  14  Abb.  N.  C.  60; 
even  if  the  lessor  knew  the  fact  and  did  not  disclose  it.  CouUon  v.  Whiting,  eupra. 

The  tenant  may  abandon  where  his  family  are  sickened  by  an  escape  of  sewer 
gas  by  defective  plumbing.  Bradley  v.  Ooicowria,  67  How.  Pr.  76;  but  if  he 
remains  he  must  pay  rent,  even  where  it  is  a  furnished  house.  Chadwiek 
-w.  Woodward.  13  Abb.  N.  C.  441.  See  Boreel  v.  Lawton,  90  N.  T.  298;  8.  c  ^ 
48  AuL  Rep.  170,  to  the  latter  effect. 
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1 

(66  Iowa,  119.) 
ShgUg&Me — dangercm  iidamUk, 

A  lot  owner  in  a  ciij,  oonstmcting  snd  maintaining  a  AMmttle  hole  in  tiie  side- 
walk in  front  of  his  lot,  and  coyering  it  so  insecurely  tliat  a  passer  is  injured, 
is  liable  to  him  therefor,  whether  the  scuttle-hole  was  authorised  by  the  ci^ 
or  not,  and  although  the  tenant  had  agreed  to  keep  the  scuttle  dosed. 

ACTION  for  personal  injuries.  The  opinion  states  the  case.  The 
plaintiff  had  judgment  below. 

Srannan,  Jayne  di  Hoffman  and  «7.  Oarskadehn,  for  appellant 
Richman,  Burke  di  Russell^  for  appellee. 

Bbck,  0.  J.  The  petition  alleges  that  defendant  owns  a  certain 
house  and  lot,  situated  upon  Second  street^  in  the  city  of  Muscatine; 
that  the  cellar  under  the  house  extends  into  the  street,  under  the 
sidewalk,  in  which  defendant  made  a  scuttle-hole  to  be  used  for 
putting  wood  in  the  cellar;  that  the  coTering  of  the  hole  was  neg- 
ligently constructed,  being  laid  down  without  fastenings,  upon 
planks  which  were  not  nailed;  that  plaintiff,  while  passing  upon 
the  sidewalk  over  the  cellar,  without  fault  or  negligence  upon  her 
part,  stepped  upon  the  cohering  of  the  scuttle-hole,  which  gave  way, 
and  she  fell  into  the  hole,  and  thereby  receiyed  the  injuries  to  re- 
cover for  which  she  brings  this  suit. 

The  defendant,  in  his  answer,  denies  the  allegations  of  the  peti- 
tion, and  as  a  special  defense  avers,  that  if  plaintiff  is  entitled  to 
recover  upon  the  cause  of  action  pleaded  in  the  petition,  the  city  of 
Muscatine,  and  not  defendant,  is  liable  therefor,  inasmuch  as  it  is 
the  duty  of  the  city,  assumed  by  ordinance,  which  is  set  out  in  the 
answer,  to  construct  and  keep  in  repair  all  sidewalks  therein.  A 
demurrer  to  the  count  of  the  answer  pleading  the  special  defense 
was  sustained. 

In  an  amended  petition  plaintiff  alleges  that  defendant  wrong- 
fully, and  without  authority,  made  the  covered  excavation  under  the 
sidewalk;  and  that  the  cover  thereof  was  properly  used  by  the  pub- 
lic as  .a  sidewalk.     A  demurrer  by  defendant  to  this  amendment 
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was  orerruled.     Evidenoe  was  introdaced  bj  each  party  tending  to 
snpport  his  or  her  side  of  the  several  issues. 

The  first  objection  to  the  judgment  discussed  by  defendant's 
counsel  is  based  upon  the  petition,  that  if  plaintiff  has  any  remedy 
for  the  injury  she  sustained,  it  should  be  pursued  against  the  city, 
which  is  idone  liable.  Counsel  to  support  this  objection,  rely  upon 
OUy  of  Keokuk  t.  Independ&tU  Dist.  of  Keokuk,  53  Iowa,  352;  a. 
o.,  86  Am.  Bep.  226. 

In  our  opinion  the  distinction  between  that  case  and  this  is 
obyions.  In  that  case  the  injury  for  which  recorery  was  sought  re- 
sulted from  the  dangerous  and  defectiye  condition  of  the  sidewalk 
itself,  the  construction  and  repair  of  which  the  city,  under  authority 
assumed  by  ordinance,  was  empowered  to  require;  in  this  the  al- 
leged injuries  were  caused,  not  by  a  defectiye  sidewalk,  but  by  a 
defectiye  scuttle  and  coyer,  which  were  constructed  for  the  priyate 
use  of  defendant,  either  with  or  without  the  authority  of  the  city. 
If  constructed  and  maintained  without  authority  of  the  city,  the 
scuttle  and  coyer  constituted  a  nuisance,  and  defendant  is  liable  for 
all  injuries  resulting  therefrom.  If  constructed  and  maintained 
with  such  authority,  defendant  is  liable,  in  the  absence  of  the  care 
in  their  construction  and  repair  required  by  law.  See  Dill.  Muni 
Corp.,  §§  699, 1032»  1034;  Com.  y.  Boston,  97  Mass.  555;  Congreve 
y.  Morgan,  18  N.  Y.  84;  s.  o,,  72  Am.  Dec  495;  and  cases  cited  in 
(Hiy  of  Keokuk  y.  Independent  Diet,  of  Keokuk,  53  Iowa,  352,  357; 
8.  a,  36  Am.  Bep.  226. 

It  will  be  obseryed  that  the  petition  bases  the  clium  for  reooyery 
both  on  the  ground  that  the  scuttle  and  coyer  were  made  and  main- 
tained without  authority,  and  that  they  were  negligently  con- 
structed. We  need  not  inquire  whether  the  ciiy  may  be  liable  as 
well  as  defendant.  It  is  suiDcient  for  the  purpose  of  this  case  to 
hold  that  defendant  is  liable  for  injuries  receiyed  by  plaintiff 
eaused  by  defectiye  construction  of  the  scuttle  and  coyer,  and  that 
the  rule  of  City  of  Keokuk  y.  Indtfpendeni  JHst.  of  Keokuk,  does 
not  apply  to  the  &cts  of  this  case. 

It  may  be  said,  in  reply  to  the  argument  of  defendant's  counsel 
upon  this  point,  that  the  case  is  that  of  the  unauthorized  or  negli« 
gent  use  of  a  sidewalk;  and  that  the  coyer  of  the  scuttle  cannot  be 
regarded,  as  claimed  by  counsel,  as  only  a  part  of  the  sidewalk. 
The  negligent  or  unaaUioriaed  use  of  the  sidewalk  as  a  coyer  for 
the  soutUe  xendered  defendant  liable  for  the  injuries,  just  as  ho 
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iroald  have  been  liable  in  case  he  had  in  a  like  manner  nsed 
for  his  own  private  benefit,  a  part  ot  the  sidewalk  for  any  other 
purpose* 

The  District  Court  instructed  the  jury,  in  substance,  that  de- 
fendant would  not  be  liable  as  for  a  nuisance  in  constructing  and 
maintaining  the  scuttle  and  cover,  if  the  city  consented  thereto, 
which  may  be  implied  from  use  by  the  defendant,  and  acquiescence 
without  objection  by  the  city,  with  knowledge  on  the  part  of  its 
officers  of  the  use  of  the  sidewalk  for  such  purpose.  Counsel  for 
defendant  insist,  that  as  the  evidence  shows  without  conflict  the 
use  of  the  sidewalk  with  implied  assent  of  the  city,  the  case,  as  to 
the  issue  of  fact  involved  in  this  point,  should  have  been  with- 
drawn from  the  jury  and  they  should  have  been  directed  that 
defendant  was  not  liable  as  for  a  nuisance.  Let  it  be  admit- 
ted, for  the  purpose  of  the  argument,  that  counsel's  position  is  cor* 
rect,  yet  it  does  not  follow  that  the  judgment  should  be  reversed. 

We  cannot  presume  that  the  jury,  upon  the  issue  in  question 
found  against  the  evidence  and  instruction  of  the  court  for  plain* 
tiff;  but  if  it  be  found  that  their  verdict  may  be  supported  under 
the  evidence  and  instructions  of  the  court  pertaining  to  the  other 
issues,  we  will  presume  that  their  verdict  was  based  thereon.  It 
thus  appears,  that  even  if  the  court  erred  in  not  taking  from  the 
jury  the  case,  so  far  as  the  issue  involving  the  question  of  nuisanoe 
is  concerned,  it  is  error  without  prejudice. 

Counsel  for  defendant  insist  that  there  is  no  evidence  tending  to 
show  that  the  scuttle  and  covering  were  negligently  constructed. 
We  are  not  of  that  opinion.  It  was  shown  that  the  covering  was 
without  fastenings,  and  subject  to  be  removed  by  any  person.  The 
jury,  we  think,  could  well  have  found  that  it  was  negligent  to  leave 
the  covering  in  that  condition;  that  the  care  required  by  the  law, 
for  the  safety  of  those  who  frequented  the  street,  demanded  that 
such  a  trap  should  not  be  arranged  for  them  in  the  sidewalk,  which 
could  be  readily  set  by  the  mischievous  and  malidons,  and  would 
be  set  by  the  negligent  who  would  fail  properly  to  replace  the  cover 
after  using  it 

The  defendant  proposed  to  prove  by  his  own  testimony  that  the 
tenant  of  the  house  had  agreed  to  keep  the  scuttle  closed.  The 
evidence  was  not  admitted,  of  which  defendant  now  complains; 
but  the  defendant,  on  his  cross-examination,  did  testify  to  the  same 
fact     As  the  evidence  was  in  this  manner  introduced  to  the  jury> 
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hq  prejudice  resulted  from  exdading  it  upon  the  ezaminati9a  m 
chief*  But  the  eyidence  was  immateriaL  Plaintiff  seeks  to  recover 
either  upon  the  ground  of  the  negligent  construction  of  the  scuttle 
and  coyer,  or  on  the  ground  that  they  were  constructed  without 
anthori^  from  the  city.  It  is  obvious  that  in  either  case  defend-^ 
ant  cannot  escape  liability  upon  the  ground  that  another  uiidertook 
to  keep  the  coyer  upon  the  scuttle. 

[Omitting  minor  points.] 

In  our  opli^on  the  judgment  of  the  District  Oourt  ought  to  be 
•fflimed. 

JudgmmU  affirmed. 

EiCBBSOKy.  Baboock. 

C66  Iowa,  S570 
Wghwa/y  —  obtiruction  —  moZm. 

n*  onmev  of  a  town  lot  may  not  maintain  bay-flcales  in  the  street  In  front  of 
his  premises*  when  the  fee  of  the  streets  is  in  the  town. 

ACTION  to  restrain  the  city  marshal  from  remoying  hay-scales 
from  the  street.    The  defendant  had  judgment  below. 

B.  F,  Askren,  for  appellant. 

Caughlin  dk  Campbell  and  Henry  dk  Spenee,  for  appellee. 

BoTHBOCK,  J.  It  is  averred  in  the  petition  that  **  said  scales  are 
not  and  never  have  been  an  obstruction  to  said  street  in  any  par* 
ticular,  neither  have  they  been  so  declared  by  any  court,  but  on  the 
contrary,  plaintiff  avers  that  they  have  always  been  a  great  benefit 
to  the  public  and  that  they  were  put  in  said  place  at  the  first  lay- 
ing out  of  said  town.  Plaintiff  states  further  that  said  order  (the 
order  of  removal)  was  procured  through  the  hatred,  ill-will  and 
malice  of  designing  men,  for  the  purpose  of  harrassingand  injuring 
him  in  his  business,  and  for  no  other  purpose."  The  demurrer  was 
upon  the  ground  that  the  facts  pleaded  do  not  entitle  plaintiff  to 
any  relief. 

It  appears  from  an  exhibit  attached  to  the  petition  that  the  town 
oooncil  passed  an  ordinance  requiring  the  removal  ''of  any  plat- 
form scales  standing  on  or  occupying  a  portion  of  the  land  set  apart 
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as  a  public  (hoxonglifare,  known  as  Deoatnr  street,''  in  said  town, 
and  it  suiSlcienilj  appeals  from  the  petition  and  exhibit  that  plain- 
tiffs scales  are  located  on  Decatnr  street.  Section  4089  of  the  Code 
provides  that  'Hhe  obstmctingor  incomberiugby  fences,  buildings 
or  otherwise,  the  public  highways,  private  ways,  streets,  alleys,  com- 
mons, landing-places,  or  burying  grounds,  are  nuisances;"  and  by 
section  456  of  the  Oode,  the  to¥m  council  has  power  to  cause  any 
nuisance  to  be  abated. 

The  fee  title  of  the  streets  is  in  the  incorporated  town,  and  no 
private  pei*son  has  any  legal  right  to  erect  any  structure  therein  for 
the  purpose  of  carrying  on  his  private  business ;  and  if,  having  done 
so,  he  is  required  to  remove  his  building  or  structure,  of  whatever 
it  may  be,  from  the  street,  he  has  no  cause  of  complaint  He  is 
deprived  of  no  right  If  the  plaintiff  was  permitted  to  maintain  his 
scides  in  the  street  for  a  time,  the  privilege  must  be  regarded  as  a 
mere  license  which  may  be  terminated  at  any  time,  and  it  is  imma- 
terial whether  the  erection  in  the  street  amounts  to  a  nuisance.  It 
is.  the  duty  of  the  town  authorities  to  keep  the  streets  clear  and  nn-* 
obstructed,  and  no  person  has  the  right  to  take  and  hold  possession 
of  any  part  of  the  streets  for  any  private  purpose. 

It  is  true  that  in  the  case  of  Everett  v.  City  of  Council  Bluffs^ 
46  Iowa,  66,  this  court  held  that  shade  trees  growing  in  a  street  or 
highway  do  not  constitute  a  nuisance,  unless  they  are  an  obstruction 
to  public  traveL  The  trees  in  question  in  that  case  were  within  the 
curbing  of  the  sidewalk  of  the  street  That  decision  was  based 
largely  upon  the  consideration  that  shade  trees  at  proper  places  upon 
the  edge  of  the  streets  of  cities  and  towns  are  a  public  benefit,  and 
no  detriment  to  any  public  interest  The  maintenance  of  any 
structure  in  a  street  for  the  purpose  of  carrying  on  a  business  occu- 
pation presents  quite  a  different  question. 

We  think  the  demurrer  to  the  petition  was  properly  sustained. 

Judgment  affirmod. 
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mioiWt  ML) 
MuUrand  i^nani — ardinarjf  riifc»  qf  0mploifm§mL 

A.  flnouai  on  a  znilwiqr  looomoliTe  moot  take  the  xisk  of  '*hm6ldng  now.^ 

AOTION  for  death  of  plaintifl's  intestate  by  negligenoe.    Th« 
opinion  states  the  ease.    The  defendant  had  judgment  below* 

Sianmnan,  Biekel  4k  JBiutman,  for  appellant. 

&  K.  Traojf  and  W,  O.  l%ampson,  for  appellee. 

Sektsbs,  J.  The  eyidenoe  tended  to  show  that  daring  two  dajs 
prerious  to  the  aoddent  there  prevailed  an  nnnsoal  snow-storm,  ac» 
companied  by  a  seyere  wind,  and  it  was  very  cold.  No  train  had 
passed  oyer  the  road  for  twenty-four  hours  beoause  of  the  oold 
weather  and  snow-drifts.  On  the  day  of  the  accident  the  train  in 
question  arriyed  at  Traer  from  the  north.  It  was  a  passenger  train 
puDed  by  two  engines,  and  to  the  forward  engine  a  snow-plow  was 
attached.  The  plow  was  left  at  Traer,  and  the  train,  drawn  by  two 
engines,  proceeded  south,  and  about  fiye  miles  from  Traer  the  ac- 
cident occurred.  The  pilot  on  the  forward  engine  had  the  space 
therein  filled  with  strips  of  wood.  A  gang  of  shoyellers  started  from  ' 
Traer  before  the  train,  with  orders  to  clear  the  track.  They  ar- 
riyed at  the  place  of  the  accident  a  short  time  prior  to  the  train. 
The  track  was  in  good  condition  but  for  the  snow-drifts,  and  the 
train  was  in  all  respects  properly  equipped,  except  that  there  was 
no  snow-plow,  and  it  was  drawn  by  two  engines.  At  the  place  of 
the  accident  there  was  a  snow-drift  which  possibly  was  two  feet 
deep  on  one  rail,  and  six  inches  on  the  other.  It  was  packed  so ' 
hard  by  the  force  of  the  wind  that  it  bore  the  weight  of  a  man.  In- 
termingled with  it  was  dirt  and  grayel.  The  drift  could  be  seen  by 
the  employees  on  the  train,  as  tliey  approached  it,  for  a  mile  at  least. 

The  train  was  run  into  the  drift  at  a  faster  speed  than  trains 
were  ordinarily  run  on  the  road,  but  there  is  no  evidence  tending 
to  show  that  such  rate  of  speed  was  greater  than  ordinary  when 
*' bucking  snow.''    Both  engines  left  the  track  because  the  snow 
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was  so  compact  that  probably  the  forward  one  '^  lifted;  that  is,  was 
raised  aboye  th^  track  by  the  snpw.  There  can  be  no  donbt  under 
the  evidence  that  tlie  engines  left  the  track  becaase  of  the  snow,' 
and  any  other  finding  should  have  been  promptly  set  aside  because 
unsupported  by  the  evidences  Such  being  the  material^  and  we 
may  say,  undisputed  facts^  did  the  court  err  in,  directing  the  jury 
to  find  for  the  defehdanii?  or  in  other  words,  is  there  any  evidence 
of  negligence? 

In  this  latitude,  storms  of  more  or  less  severity^  like  the  one  in  ques* 
titin,  frequently  occur. '  It  is  a  duty  railroad  companies  owe  to  the 
public  to  remove  snow  from  the  track,  and  operate  the  road  as  soon^ 
as  it  can  be  done,  by  the  exercise  of  great  diligence,  and  the  use  of 
all  the  means  and  appliances  at  their  command.  The  company  has 
the  undoubted  right  to  adopt  such  methods  for  that  purpose  as  its 
best  judgment  may  dictate.  It  may  be  that  it  would  not  have  the 
right  to  adopt  doubtful  experiments.  Experience  has  undoubtedly 
demonstrated  in  what  manner  the  required  duty  can  be.  best  per- 
formed. Such  methods,  it  must  be  assumed,  are  known  to  the , 
company  and  its  employees.  .  The  latter  therefore  when  they  un- 
dertake the  performance  of  any  duty  which  requires  them  to  engage 
in  **  bucking  snow,*'  assume  the  usual  and  ordinary  hazards  of  their 
occupation;  and  if  the  effort  to  remove  the  snow  by  that  method  is 
made  in  the  manner  in  common  use,  they  have  no  right  to  com- 
plain if  an  accident  occurs.  Morse  t.  Minneapolis  dt  St.  L.  R.  Oo.^ 
80  Minn.  465;  Nalor  y.  Chicago  d  y.  W.  Ry.  Co.,  53  Wis.  661,  and 
authorities  cited;  Howland  y.  Milwaukee,  L.  S.  d  W.  R*  Co.,  54 
Wis.  226. 

The  material  question  therefore  is,  whether  there  is  any  evidenoe 
of  negligence  in  this  case.  The  burden  to  establish  it  was  on  the 
plaintiff.  There  is  no  evidence  which  tends  to  show  that  the  train 
in  question  was  not  equipped  in  the  ordinary  manner.  It  seems  to 
be  assumed  by  counsel  for  the  appellant  that  it  was  negligence  to 
start  the  train  without  a  snow-plow  and  with  two  engines,  but  this 
cannot  be  so  unless  this  was  an  unusual  mode,  and  there  is  no  evi- 
denoe which  so  shows.  On  the  contrary,  we  are  impressed  that  the 
mode  adopted  on  this  occasion  is  usual  and  ordinary  on  all  well-con- 
ducted roads  in  this  latitude.  The  defendant  would  not  be  justified 
in  relying  on  shoyellers  to  remove  such  obstruction,  yet  it  did  what 
it  could  in  this  direction.  Snow  can  only  be  expeditiously  remoyed 
by  the  use  of  trains,  and  as  we  can  readily  see,  when  so  engaged  the 
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train  must  be  run  at  such  speed  as  iwillo^verooma  the  xesistanoe  o| 

the  snow-drift;     There  is  no  evidence  which  tepds  to  show  t&at  the 

apeed  of  the  train  in  question  Wfts  gipatei;  than  it  should  haye  been 

(or  the  purpose  of  jacoomplishing  the  passage  of,  the  train.'    It  is 

true  the  engineer  on  the  forward  engine  aaw  this  drift;  and  as  there 

18  no  eridence  to  the  contrary,  it  .must  be  assumed  that  he.  was 

a  careful  and  competent  engineer.     He  undoubtedly  knew  thece 

was  some  danger  incurred  in  running  his  engine  and  train  into  the 

drift.    This  danger  he  shared  with  other  employees;  and  it  must  be 

presumed  that  he  would  not  have  done  so  if  he  thought  he  incuned 

danger  of  bodily  ]iarm.     The  evidence  does  not  show  that  the  drift 

in  question  was  unusual.     There  was  not  theirefore  any  thing  to 

warn  the  engineer  that  the  hazard  was  greater  than  is  ordimiirily 

incurred  by  train  employees  when  engaged  in  ''bucking  snow."    • 

[Omitting  a  minor  question.} 

Judffmmi  affirmmL  > 
.Beck,  0.  J.>  and  Bbsd^  J.,  dissenting. 


.  •■  ( 
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Ikmirmnee'-'Ufs — diomiing  fkuidbj^  wOL  - 

One  whoM  wife  Is  Inaored  for  the  benefit  of  another  maj  not  dlTsrt  the  fund 

hyhUwUl. 

ACTION  by  an  executrix  to  recover  prommms  iwid  by  her  testa- 
tor for  life  insurance.    The  opinion  states  the  case.    The 
defendant  had  judgment  below. 

^&d.  Heinz,  for  appbUant. 

Thursian  di  Hall,  for  appellee. 

Reed,  J.  It  is  alleged  in  the  petition  that  in  1870  the  defend- 
ant issned  to  the  decedent,  Francis  S.  Wilmaser,  a  policy  of  insurance 
on  his  life,  by  which  it  agreed,  in  consideration  of  the  payment  by 
him  of  certain  premiums  during  his  life-time,  to  pay  to  his  daughter, 
Clara  M.  Wilmaser,  the  sum  of  tl,300  after  his  death,  and  that 
during  his  life-time  ho  paid  to  defendant  the  sum  of  9425. 18,  aa 
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preminms  on  said  policy;  and  that  before  his  death  he  made  a  will, 
which  hafl  been  admitted  to  probate^  by  which  he  devised  to  said 
Olara  IL  the  sum  of  $500,  on  condition  that  she  would  assign  to 
his  estate  aU  her  right  and  interest  under  said  insurance  policy, 
and  which  also  oontoined  a  provision  which  directs  his  executrix, 
in  case  Olara  H.  shall  decline  to  make  such  assignment,  to  assert 
a  claim  against  defendant  for  the  amount  of  the  premiums  paid  by 
him  on  the  policy.  It  is  also  alleged  that  the  executrix  has  ten- 
dered to  said  Olftfa  M.  the  amount  of  said  deyise,  and  requested 
her  to  assign  the  policy,  but  that  she  had  declined  to  make  such 
assignment,  and  the  prayer  is  for  judgment  for  the  amount  of  the 
premiums  paid  by  the  testate  on  the  policy. 

We  entertain  no  doubts  as  to  the  correctness  of  the  ruling  of  the 
Oircuit  Court  on  the  demurrer.  The  policy  constituted  a  contract 
between  the  insured  and  the  defendant,  by  the  terms  of  which  de* 
fendant  was  bound,  on  the  payment  by  him  of  the  premiums,  to 
pay  the  stipulated  sum  to  the  beneficiary  at  his  death.  One  of  the 
defendant's  undertakings  by  the  policy  was  to  pay  the  stipulated 
sum.  Another  was  to  pay  it  to  the  beneficiary  named.  The  prom- 
ise  to  pay  the  amount  of  the  policy  to  Olara  iL  Wilmaser  is  as  oer* 
tainly  a  part  of  its  undertaking  as  is  the  promise  to  pay  the  sum 
named;  and  it  clearly  is  a  material  part  of  it.  The  will  of  the  in- 
sured cannot  hare  the  effect  to  alter  the  oontract  in  any*  of  its  ma- 
terial parts,  for  the  undertakings  of  one  of  the  parties  to  an 
Agreement  cannot  be  changed  without  his  consent  by  any  act  of 
the  other. 

When  the  death  of  the  insured  occurred,  the  conditions  precedent 
to  defendant's  liability  to  the  assured  had  all  happened.  From 
that  moment  she  had  a  valid  claim  upon  it,  by  the  terms  of  the 
policy,  for  the  amount  of  money  which  it  had  covenanted  to  pay 
her,  and  its  liability  in  that  regard  was  in  no  manner  affected  by 
thewilL 

JmdgmmU  offbrmmL 
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fMIows,  601.) 

tJiidflr  a  deed  to  a  ndlwi^  ocHiipenj  of  a  right  of  way  "  for  all  pnrpoeee  eon* 
Beeted  with  the  eonstnietloD,  use  and  oocapation  of  the  lailwaj,"  the  com- 
pany has  no  right  to  take  sand  fram  the  land  oonyejed  to  build  a  lonnd 
honae. 

AOTION  for  Talne  of  sand.    The  opinion  states  the  oase.    The 
plaintiff  had  judgment  below. 

Oearge  B.  Olarhe,  for  appellant. 
BUtnbury  J  Olark^  tor  appellee. 

Bbo&,  0.  J.  I.  The  evidenoe  tended  to  prore  that  the  sand  for 
which  reooyery  is  sought  in  this  action  was  taken  from  within  the 
limits  of  the  defendant's  right  of  way  upon  plaintiff's  land.  It  was 
used  in  the  constmcti<m  of  the  engine-house,  or  round-house, 
located  at  the  point  where  defendant's  main  line  of  road  intersects 
the  branch  road  passing  over  plaintiff's  land,  where  the  sand  was 
procured.  The  right  of  way  was  by  quit-claim  deed  granted  by 
plaintiff  to  the  Mason  Oity  &  Minnesota  Bail  way  Oompany,  under 
which  defendants  acquired  it  by  grant  The  language  of  the  deed 
executed  by  plaintiff,  showing^  the  subject  conveyed,  is  us  follows: 
"  We  *  *  *  do  hereby  grant,  baigain,  convey  and  quit-claim 
to  the  Mason  Oity  &  Minnesota  Bailway  Company,  for  all  purposes 
connected  with  the  construction,  use  and  occupation  of  said  rail- 
way, the  right  of  way  over  and  through  the  following  described 
tract  or  parcel  of  land  (describing  it).  Hereby  conveying,  for  the 
use  above  mentioned,  a  strip  of  land  100  feet  in  width  across  the 
premises  aforesaid,  to  have  its  center  in  the  center  of  the  main 
railway  track,  on  the  line  that  is  now  located,  and  on  which  said 
railway  is  to  be  constructed,  together  with  all  necessary  width  for 
bermes." 

The  Oirouit  Oourt  held,  in  ruling  upon  a  demurrer  to  defend- 
ant's answer,  and  in  instructions  to  the  jury,  that  defendant  ac- 
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quired  no  right  ander  plaintiflPs  deed  for  the  right  of  way  to  taka 
and  appropriate  the  sand  for  the  purpose  of  building  the  round- 
house, and  that  for  the  ralue  of  the  sand  used  for  thi^  purpose  de- 
fendant is  liable  in  this  action.  The  decision  of  the  court  below 
upon  this  point  of  the  case  first  demands  consideration. 

II.  Plaintiff's  deed  conveys  "  the  right  of  way  **  over  the  land 
described  by  the  words  "  right  of  way."  The  words  ''for  all  pur- 
poses connected  with  the  construction,  use  and  occupation  of  said 
railway,''  indicate  the  purposes  for  which  the  right  of  way  is  to  be 
used,  thus  limiting  the  grant.  These  purposes  must  be  connected 
with  the  construction,  use  and  occupation  of  the  road  contemplated 
—  not  of  any  other  road.  The  words  **  right  of  way  "  describe  an 
easement  upon  plaintiff's  land,  under  which  the  possession  of  the 
land  may  be  held.  This  easement  is  to  be  held  for  all  purposes 
connected  with  the  construction,  use  and  occupation  of  said  rail- 
way. Now  the  building  of  a  round-house  has  no  connection  with 
the  construction,  use  or  occupancy  of  a  railway  which  could  have 
been  within  the  contemplation  of  the  parties  to  the  deed.  It  is 
true  that  every  transaction  of  the  corporation  organized  to  con- 
struct, use  and  operate  a  railway  has  some  connection  with  the  ob- 
ject of  their  organization.  The  building  of  cars,  the  erection  of 
depots,  ware-houses,  and  the  like,  are  all  connected  with  the  use  of 
the  railway  in  some  degree.  But  it  cannot  be  presumed  that  plain- 
tiff had  in  contemplation  matters  of  this  kind.  It  would  be  absurd 
to  suppose  that  plaintiff,  in  making  the  deed,  had  in  contempla- 
tion that  the  easement  —  the  possession  of  the  land  granted  — 
would  be  held  for  the  purpose  of  enabling  defendants  to  build  a 
round-house  at  Mason  City,  St.  Paul,  or  in  Dakota.  If  the  ease- 
ment extended  to  such  work  in  Mason  City,  where  the  round-house 
was  built  for  which  the  sand  was  taken,  it  would  extend  to  all  like 
work  upon  defendant's  road,  without  regard  to  the  reuMtoness 
thereof.  This  court  has  held  that  the  employment  of  one  render- 
ing services  at  a  round-house,  demanded  by  its  proper  use,  is  not 
connected  with  the  use  and  operation  of  the  railroad.  Malone  v. 
Burlington^  C.  R.  d  Ni  Jty.  Co.,  61  Iowa,  326;  s.  c,  47  Am.  Bep. 
813. 

Code,  §  1241,  provides  that  a  railway  corporation  ''may  take 
and  hold  under  the  provisions  of  this  chapter  so  much  real  estate 
as  may  be  necessary  for  the  location,  construction  and  convenient 
use  of  its  railway,  and  may  also  take,  remove  and  use,  for  the  cob.* 
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stroction  and  repair  of  said  railway  and  its  appurtenances,  any 
earth,  grayel,  stone,  timber  or  other  materials  on  or  from  the  land 
8o  taken.''  The  chapter  in  which  this  section  is  found  contains 
provisions  for  the  condemnation  of  lands  for  use  in  the  construc- 
tion of  railroads.  Here  we  have,  in  effect,  a  statutory  definition  of 
the  word  "  use  "  applied  to  railroads.  We  are  here  informed  the 
**  conrenient  use  "  of  a  railroad  does  not  mean  the  construction  of 
appurtenances  thereto.  If  it  does  hare  such  meaning,  then  the 
grossest  tautology  is  found  in  the  language  of  the  statute.  The 
section,  in  the  first  place,  provides  that  land  may  be  taken  for  the 
"  convenient  use  "  of  the  railroad;  and  then  declares  that  materials 
found  upon  the  land  may  be  used  for  the  construction  of  appur- 
tenances thereto.  The  term  '^convenient  use"  means  the  fit,  ap- 
propriate, advantageous  use.  The  adjective  ''convenient"  does 
not  limit  the  name  "  use,"  so  as  to  make  it  apply  to  the  actual  run- 
ning of  trains  upon  the  tracks.  That  is  done  by  virtue  of  the 
meaning  of  the  word  itself.  The  use  of  a  thing  is  not  the  use  of 
an  appurtenant  thereto.  The  use  of  a  thing  may  be  convenient, 
and  the  use  of  its  appurtenances  may  be  convenient.  We  discover 
that  the  word  "  use,"  occurring  in  che  statute,  has  the  same  mean- 
ing as  the  same  word  found  in  the  plaintiff's  deed.  But  in  the 
statute  the  use  of  a  railroad  does  not  mean  the  use  of  its  appurte- 
nanoes.  Hence,  when  plaintiff  granted  the  right  of  way  for  the 
use  of  the  railroad,  he  did  not  grant  it  for  the  uses  of  appurte* 
nances.    A  round-house  is  an  appurtenance  of  the  railroad. 

Defendant,  it  may  be  admitted,  by  proceeding  under  the  statute 
to  condemn  the  land,  would  have  acquired  the  right  to  use  the 
material  found  on  the  land  for  the  purposes  of  constructing  appur- 
tenances to  the  railroad.  But  that  course  was  not  pursued,  and  it 
was  content  to  accept  a  conveyance  granting  less.  That  plaintiff 
could  grant  less  and  defendant  accept  less,  cannot  be  doubted.  We 
must  conclude  that  it  was  the  intention  of  the  parties  that  the  deed 
of  plaintiff  should  convey  nothing  more  than  the  right  of  way  for 
the  use  of  the  road,  and  not  for  the  use  of  appurtenances  thereof. 
When  the  right  of  way  is  acquired  hjad  quod  damnum  proceedings 
nnder  the  statute,  the  title  of  the  timber,  sand,  and  the  like,  found 
upon  the  land,  remains  in  the  owner,  and  can  be  used  by  the  cor- 
poration owning  the  railroad  only  for  purposes  connected  with  its 
construction  and  use.  See  Preston  v.  Dubuque  d  P.  R.  Co.,  II 
Iowa,  15;  and  Henri/  v.  Dubuque  dk  P.  R.  Co.,  2  Iowa,  288. 
VoL.LV  — 86 
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nL  The  defendant,  in  the  third  count  of  its  aEnswer,  pleaded  a 
eoonter-claun  against  phuntiff  for  sand  taken  by  him  from  the  land 
oocapied  by  defendant's  right  of  way  oyer  his  land.  A  demurrer  to 
this  count  was  rightly  sustained.  Defendant  does  not  allege  that 
plaintiff  interfered  with  its  use  and  occupancy  of  the  land  for  the 
purposes  for  which  it  was  granted  —  the  operation  of  the  railroad. 
It  simply  complains  of  the  taking  of  the  sand,  for  the  reason  that 
it  was  conveyed  by  the  plaintiff's  deed.  While  it  is  aUeged  that  the 
whole  of  the  strip  of  land  covered  by  the  easement  was  necessary 
for  the  occupancy  of  defendant  in  the  use  of  the  road,  it  is  not 
alleged  that  such  use  or  occupancy  was  interfered  with.  We  hare 
seen  that  the  deed  of  plaintiff  did  not  convey  the  land  further  than 
was  necessary  for  these  purposes.  Defendant  held  but  an  easement; 
the  plaintiff  retained  title  to  the  land  subject  to  the  easement  If 
the  sand  could  be  reserved  without  interfering  with  defendant's 
easement,  plaintiff  as  the  owner  of  the  fee  could  do  it  Defendant's 
counter-claim  does  not  show  that  this  could  not  be  done.  U^n 
this  point  see  Preston  v.  Dubuque  dk  P.  R.  Clo.y  11  Iowa,  15,  and 
Henry  v.  Dubuque  S  P.  R.  Co.,  2  lowa^  288,  above  cited. 

lY.  At  the  risk  of  rq>etition,  we  will  endeavor  to  state  in  dif- 
ferent language  and  in  another  form  our  conclusions  upon  the 
points  of  the  case  above  considered:  (1)  The  deed  und^  which 
defendant  claims  the  land  in  controversy  conveys  to  it  an  easement 
''  for  all  purposes  connected  with  the  construction,  use  and  occu- 
pation of  the  railway."  (2)  All  the  other  rights  to  and  interest  in 
the  land,  except  this  easement  were  reserved  by  plaintiff.  (3)  The 
construction  of  a  round-house  is  not  one  of  the  uses  for  which  the 
land  was  conveyed,  and  defendant  has  no  easement  authorizing  it 
to  appropriate  the  land,  or  the  sand  found  thereon,  to  such  pur- 
poses. That  the  conveyance  of  the  land  '*  for  the  construction, 
use  and  occupation  of  the  railway  "  vests  in  defendant  no  such  au- 
thority and  right  is  made  plain  by  the  consideration  that  in  the 
statute  authorizing  the  condemnation  of  land  for  the  use  of  rail- 
ways the  word  **  use"  can  have  no  meaning  or  effect  extending  it 
so  as  to  authorize  the  corporation  acquiring  rights  thereunder  to 
appropriate  sand,  timber,  stone  or  the  like.  The  statute  (Oode, 
§  1241),  in  express  language,  other  than  by  the  words  used  in  the 
deed  to  defendant  executed  by  plaintiff,  empowers  corporations, 
under  the  authority,  conferred  upon  them,  to  exerdse  the  right  oi 
eminent  domain;  to  appropriate  for  the  construction  and  u^e  of 
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nulways  materials  found  upon  lands  condemned  by  them.  No  right 
to  make  such  appropriations  is  granted  by  the  deed  to  defendant 
in  this  case.  It  was  not  therefore  acquired  by  defendant.  It  ia 
obvious  that  decisions  inyolving  the  right  of  corporations  acquired 
by  virtue  of  condemnation  of  land,  authorised  by  statute,  confer- 
ring authority  upon  them  to  take  and  use  timber,  sand,  stone  and 
tiie  like,  are  not  applicable  to  this  case.  In  such  cases  the  railroad 
companies  acquire  under  the  statute  something  more  than  the  mere- 
easement  to  use  the  land  for  the  purpose  of  constructing  and  ope- 
rating their  roads;  namely,  the  right  to  take  timber,  sand  and  the 
like.  In  this  case  such  easement  was  conveyed  by  the  deed  to  de- 
fendant and  nothing  more. 

y.  We  present  below  a  brief  statement  of  the  facts  and  points 
ruled  in  the  cases  cited  as  being  in  conflict  with  our  views,  which 
shows  that  none  of  them  construes  conveyances  of  the  character  of 
the  one  under  which  defendant  acquired  the  right  of  way  involved 
in  this  case.  AH  of  them  that  in  any  way  pertain  to  the  rights  of 
railroad  companies  are  cases  wherein  lands  were  condemned  under 
statutes.  One  of  them,  Chopin  y.  SuUivan  X.  Co.,  89  N.  H.  564, 
it  will  be  observed  supports  the  conclusions  we  reached  in  this  case. 
The  others- are  in  no  manner  in  conflict  with  our  views. 

Boston  Gas-light  Go.  y.  Old  Cohny  d  N.  X.  Co.,  14  Allen,  444. 
The  plaintiff  sought  to  prevent  the  obstruction  of  a  right  of  way 
by  defendant  by  the  erection  of  buildings  ''  within  the  limits  of  the 
location  of  its  railroad."  The  fee  of  the  land  occupied  by  the  rail- 
road was  in  defendant,  which  it  acquired  under  its  charter.  It 
was  held  that  plaintiff  had  no  right  to  restrain  the  erection  of  the 
buildings. 

CbfiK  V.  InhabiUmtB  of  HavorhiH,  7  Allen,  523.  It  was  held  that 
the  authorities  of  a  city  cannot  lay  out  a  way  across  land  occupied 
by  a  railroad,  unless  permission  to  do  so  has  been  granted  by  the 
county  commissioners. 

Brainard  v.  Olapp,  10  Gush.  6;  s.  a,  58  Am.  Dea  74.  This  was 
an  action  to  recover  for  trees  cut  down  on  the  right  of  way  of  a 
railroad  in  order  to  remove  an  obstruction  to  the  view  of  a  track 
near  a  depot  The  land  occupied  by  the  railroad  was  acquired  un- 
der the  charter  of  the  company  and  by  condemnation,  pursuant  to 
law.    Held,  that  the  corporation  could  remove  the  trees. 

Chopin  V.  Suttivan  X.  Co.,  39  N.  H.  564.  It  was  held  that  stone 
excavated  in  constructing  a  branch  raQroad,  under  a  grants  or  per- 
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missive  license  of  the  owners  to  constract  and  use  the  track  upon 
the  land,  remains  the  property  of  the  landowner,  if  not  used  in  the 
construction  of  the  identical  branch  track,  and  cannot  be  devoted 
to  any  other  purpose  by  the  railroad  company. 

Aldrich  T.  Drury^  SRI.  554;  8.  c,  5  Am.  Bep.  624.  Land  was 
acquired  by  condemnation  proceeding,  under  the  statute,  by  the 
railway  company.  It  was  held  that  the  corporation  under  this  pro- 
ceeding acquired  the  right  to  use  the  eartl\,  gravel  and  stone  needed 
for  the  construction  and  maintenance  of  the  road  within  the  loca* 
tion,  and  to  carry  the  same  from  one  point  to  another  along  the 
road,  as  £uch  use  should  demand. 

Taylor  v.  N.  T.  £  L.  B.  R.  Co.,  38  N.  J.  L.  28.  The  right  of 
way  was  acquired  by  condemnation  under  the  statute.  Held  that 
trees  upon  the  land  condemned  under  the  statute  could  be  used  in 
constructing  the  railroad. 

2iew  York  <6  0.  R.  Co.  v.  Gunnison,  1  Hun,  496.  Lands  can* 
not  be  condemned  by  a  railroad  company  simply  for  the  purpose  of 
removing  gravel  therefrom. 

ffasson  V.  Oil  Creek  £  A.  R.  Co.,  8  Phila.  556.  The  defendant 
acquired  right  of  way  under  the  statute.  It  was  held  that  plaintiff 
retained  the  fee  of  the  land,  and  had  the  right  to  drive  pipes  under 
the  Tailroad  to  convey  oil. 

Munkere  v.  Kansas  City,  etc.,  R.  Co.,  60  Mo.  334.  Under  a  relin* 
quishment  of  the  right  of  way  along  a  section  line,  it  was  held  that 
the  company  would  not  lose  its  right  for  the  reason  that  the  rail- 
road was  not  constructed  immediately  on  the  section  line.  Bights 
and  liabilities  as  to  surface  water  were  involved  in  the  case. 

Smith  V.  Chicago,  etc*,  R.  Co.,  67  111.  191-197.  Various  ques- 
tions arising  under  condemnation  proceedings  are  decided.  The 
case  does  not  bear  upon  the  question  before  us. 

Hurd  V.  Rutland,  etc.,  R.  Co.,  25  Vt.  116.  The  land  was  con- 
demned  under  a  statute.  It  was  held  that  the  right  of  the  railroad 
corporation  to  the  use  and  possession  of  the  land  is  exclusive.  The 
land-owner  had  no  right  to  its  use  or  occupation.  Nothing  is  said 
about  the  right  of  the  corporation  to  take  stone,  timber,  or  other 
material  for  use  on  its  road  for  any  purpose  or  any  other  road. 

Connecticut  d  P.  R.  Co.  v.  Uolton,  32  Vt.  43.  Lands  were 
taken  by  condemnation  under  the  statute.  It  was  held  that  the 
land-owner  had  no  right  to  enter  upon  or  use  the  land  for  any  pur- 
pose which  in  the  least  degree  endangers  or  embarrasses  its  use  bj 
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the  railroad  oompatiy;  as  for  the  remoying  of  tUrfy.itehich  would 
Anhanoe  the  danger  of  cattle  getting  on  the- track..  The  opinion 
expressly  declines  to  consider  the  possible  case  of  n  land-owner  en« 
tering  **  to  obtain  mines  or  minerals,  or  to  take  herbage  or  other 
Tegetable  growth."  The  tnrf  which  defendant  removed,  it  was  held,, 
was  necessary  to  be  retained  upon  the  road  in  order  to  prevent  dost 
arising,  which  wonld  be  an  annoyance  to  travellers. 
.  IHtf  d  B.  R.O0.  V.  P(4M^,  42  Vt  205.  The  road  was  surveyed 
and  located,  and  this  under  the  charter  of  the  company  was  an 
appropriation  or  '^taking''  of  the  land.  The  defendant  was  th^ 
president  of  the  railroad  company,  and  testified  to  certain  agree- 
inents  as  to  the  right  he  reserved  to  enter  upon  the  right  of  way 
and  take  herbage.  Held  that  the  land  was  taken  bycondemni^ 
Hon  under  the  statute,  and  that^  the  company  acquired  all  the 
rights  they  could  acquire  by  payment  of  damages  to  the  owner 
assessed  under  the  statute. 

'.  BurtisiiY.  Nashville  d  C.  R,  Co.,. 4  Sneed,  528.  A  statute  pro- 
vided  that  the  land  condemned  for  use  pf  a  railroad  shall  vest  in 
the  company  "in  fee-simple:"  Held  that  the  railroad  company 
acquired  under  the  statute  an  absolute  estate  in  fee-simple. 

Chicago  d  M.  R.  Co.  v.  Patchln,  16  III.  198;  s.  c,  61  Am.  Dec. 
^.  Action  to  recover  for  cattle  and  hpgs  killed  by  the  plaintiff's 
engines.  The  case  does  not  show  whether  the.  railroad  company 
obtained  the  right  of  way  by  condemnation  or  by  grant. .  Judge 
ScATBS,  in  the  opinion,  says,  arguendo :  ''  I  presume  the  right  to 
the  land  upon  which  railroads  are  built  is  not  strictly  analogous  to 
the  easement  of  the  public  highways,  leaving  the  fee  in  the  owner 
of  the  soil,  but  is  an  absolute  ownership  in  fee  for  the  railroad  pur- 
poses, and  that  characteristic  or  incident  of  a  public  highway  has 
relation  alone  to  the  business  of  the  company  as  common  carrier 
upon  it.'* 

J  Munger  v.  Tonawanda  R.  Co,,  4  N.  Y.  349;  s.  c,  53  Am.  Dec. 
384.  The  right  of  way  was  acquired  under  the  statute — the  char- 
ter of  the  defendant.  HeJd,  that  the  defendant  acquired  the  title 
to  the  lands.  The  action  was  brought  to  recover  the  value  of  oxen 
killed  by  defendant's  trains. 

VI.  RoTHROOE,  J.,  concurs  in  the  foregoing  conclusions,  upon 
the  ground  that  in  his  opinion  the  railroad  company  did  not  ac- 
quire the  right  under  the  deed  to  remove  the  sand  for  the  purpose 
€i  building  a  round-house  at  a  junction  with  another  road  owned 
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by  defendaiit.  He  does  not  deem  it  neoMsaij  to  inquire  whether 
each  a  right  would  be  aoquired  by  oondemnation  of  the  right  of 
way  under  the  statute,  or  by  grant  of  the  right  of  way  in  the  lan- 
guage of  the  statute  pertaining  thereto.  He  is  of  opinion  that 
under  the  deed  exeouted  for  the  right  of  way,  the  railroad  oom- 
pany  was  authorised  to  take  possession  of  all  the  land  ooyered  by 
the  grant,  and  inclose  the  same  with  fences.  If  that  were  done 
the  land-owner  would  haye  no  righfc  to  interfere  with  the  posses- 
sion. He  could  not  rightfully  enter  upon  the  premises  for  any 
purpose.  He  could  require  a  farm-crossing  to  be  made  for  his 
conyeniencey  and  oyer  it  could  cross  the  railroad.  But  he  could 
only  go  on  the  right  of  way  by  committing  a  trespass  in  tearing 
down  the  fences.  In  his  opinion,  the  railroad  company  haying  the 
right  to  take  actual  possession  of  the  whole  width  of  the  right  of 
way,  such  possession  is  exclusiye;  and  so  long  as  it  does  notremoye 
the  sand  or  earth  for  any  purpose  nofc  authorized  by  the  law,  or  by 
the  grant,  the  land-owner  cannot  enter  upon  the  land  to  remoye 
sand,  or  for  any  other  purpose.  He  concurs  in  the  conclusion,  that 
as  it  is  not  shown  by  the  record  that  the  right  of  way  was  inclosed, 
the  plaintiff  was  not  a  wrong-doer  in  taking  the  sand  therefrom. 

[Minor  points  omitted.] 

We  haye  considered  aU  question  discussed  by  counsel,  and  reach 
the  conclusion  that  the  judgment  of  the  Oircuit  Oourt  ought  to  be 
affirmed.  Judgrmni  affirmed. 
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HfegUffenoe — ofdruggUt — pairinan — eew^rHbi^Uofy. 

The  plaintiff  applied  at  the  store  of  the  defendants,  apothecaries,  for 
of  dandeUon.  One  of^the  defendants,  hj  mistake,  took  down  a  Jar  of  beUa- 
donna,  which  was  correctly  labelled,  took  the  required  quantitj  from  it,  and 
was  wrapping  it  up,  when  the  plaintiff  put  his  knife  into  the  jar,  took  oat  a 
small  quantitj  on  the  point,  and  asked  him  if  that  was  a  proper  dose,  and 
he  replied  that  it  was.  He  thereupon  swallowed  it,  and  was  poisoned  and 
suffered  injury.     EM,  that  neither  of  the  defendants  was  liable. 

ACTION  for  personal  injury  by  negligence.     The  opinion  states 
the  case.     The  plaintiff  had  judgment  below. 
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H^fbwm  S  Tkumnui  and  Jam$B  McOaie,  for  appelknti. 
Clark  d  Parshw  and  (7.  A  EidMum,  for  appellee. 

Adams,  J.  This  caae  is  before  hb  upon  a  second  appeal  The 
tomer  decision  is  reported  in  61  lowa^  64;  s.  o.,  47  Am.  Rep.  80S. 
The  facts  as  now  presented  are  nearly  the  same  as  before.  It  is  not 
important  that  we  shoold  undertake  to  point  out  specially  the  dif- 
ference. We  will  say  in  a  general  way  that  the  evidence  shows 
ihat  the  defendants,  H.  P.  Duffleld  and  S.  B.  DnlBeld  were  part- 
ners in  business  as  apothecaries;  that  the  plaintiff  went  into  their 
store  and  called  for  the  extract  of  dandelion;  that  S.  B.  Duffield 
undertook  to  put  up  for  him  a  quantity  of  the  drug  called  for;  that 
in  doing  so  he  made  a  mistake,  and  put  up  the  extract  of  bella- 
donna^ and  delivered  the  same  to  the  plaintiff;  that  none  of  the 
drug  however  thus  put  up  and  delivered  was  swallowed  by  the 
plaintiff,  and  it  is  not  claimed  that  any  liability  arose  by  reason  of 
anch  sale  and  delivery;  that  the  dose  which  produced  the  injury 
was  not  put  up  by  the  defendants,  or  either  of  them,  nor  was  it 
delivered  by  the  defendants,  or  either  of  them,  to  the  plaintiff;  that 
the  plaintiff  helped  himself  to  the  same  from  a  jar  standing  upon 
the  defendants'  counter;  that  the  jar  had  been  taken  from  the 
shelf  by  S.  B.  Duffleld  and  placed  upon  the  counter,  and  the  drug 
put  up  was  taken  from  that  jar  by  him,  under  the  mistaken  sup- 
position that  it  was  the  extract  of  dandelion.  So  far  the  evidence 
is  clear,  and  there  is  no  ground  for  controversy.  But  it  is  not  quite 
elear  whether  S.  B.  Duffleld  said  or  did  any  thing  by  reason  of 
which  he  became  responsible  to  the  plaintiff  for  the  character  of 
the  drug  taken  and  swallowed  by  him,  nor  whether  if  he  did,  the 
plaintiff  was  guilty  of  contributory  negligence. 

The  plaintiff's  testimony  in  regard  to  the  transaction  in  which 
the  injury  was  received  is  as  follows:  After  speaking  of  the  drug 
which  he  ordered  of  S.  B.  Duffleld,  and  which  he  paid  him  for,  he 
said:  ''  As  he  was  doing  it  up,  I  said,  '  I  feel  bad  now,  and  believe 
I  will  take  a  dose  of  that  here,'  and  reached  out  like  I  would  take 
a  dose  out  of  the  box  (being  a  small  box  in  which  he  was  putting 
up  the  drug).  He  had  got  the  lid  on,  and  rather  I  suppose  than 
take  the  Ud  off  the  box  he  motioned  toward  the  jar  and  said, 
^take  it  out  of  that.'  I  had  out  my  knife,  and  reached  over  and 
took  out  about  as  much  as  I  had  been  in  the  habit  of  taking,  and 
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asked  him  if  that  was.  too  much,  and  ho  sjoi^ilod.audvsaid,. '  no^  that 
will  not  hnrt  yon;  yon  might  take  more  than  that  and  it  would 
not  hnrt  you.'  I  took  it  on  the  point  of  my  knife  and  put  it  in 
my  mouth." 

.  The  testimony  of  S.  B.  Dnffield  in  relation  to  the  transaction  is 
in  these  words:  "  The  first  that  I  saw  or  knew  of  Owynn's  taking 
any  of  it  was  when  he  was  in  the  act  of  doing  so.  I  have  no  recol- 
lection of  his  speaking  to  me  about  it  I  gave  him  no  permission 
to  take  it,  and  did  not  sanction  it." 

The  foregoing  statement  in  respect  to  the  CTidence  is  sufficient 
to  enable  us  to  consider  certain  instructions  giyen  by  the  court,  of 
Ifhich  the  defendants  complain. 

[Omitting  a  minor  point] 

IL  The  court  gaye  an  instruction  in  these  words:  **  If  the  jury 
find  from  the  evidence  that  the  defendants  were  in  the  conduct  of 
the  business  of  apothecaries,  and  yon  further  find  that  while  in  the 
^no  of  such  business  theplainti^  called  for  ai\  extract  of  dandelion, 
i^id  that  in  response  thereto  one  of  the  defendants  negligently  pro» 
diiced  for  the  plaintiff  the  extract  of  belladonna,  and  that  the  same 
was  a  deadly  poison,  and  that  through  the  said  negligence  of  the 
defendants,  the  plaintiff  was  led  to  belieye  that  the  compound  was 
the  extract  of  dandelion,  and  that  the  plaintiff  was  induced  to  take 
a  dose  of  the  same  under  such  belief,  without  any  fault  or  neglect 
npon  his  part,  and  as  the  direct  cause  of  the  taking  of  such  poison 
the  plaintiff  became  sick,  to  his  injury,  then  you  should  find  for 
the  plaintiff."  The  giving  of  this  instruction  is  assigned  as  error. 
The  court  doubtless  intended  to  be  understood  that  if  the  jury 
found  the  facts  mentioned  in  the  instruction  they  should  find  for 
the  plaintiff  as  against  both  defendants.  But  there  is  no  pretense 
that  the  defendant  H.  P.  Duffield  had  any  thing  to  do  with  the 
transaction  personally.  If  he  became  liable,  his  liability  arose,  not 
from  his  own  act,  but  that  of  his  partner.  But  as  we  have  seen,, 
it  was  not  the  dmg  sold  which  produced  the  injury.  It  was  what 
the  plaintiff  helped  himself  to  from  the  jar  while  S.  B.  Dnffield  was 
doing  up  the  package  sold.  According  to  the  plaintiff's  testimony 
it  was  what  S.  B.  Duffiold  consented  to  his  taking  as  a  gift.  Now 
whatever  duty  of  care  S.  B.  Duffield  may  have  owed  him  in  such  a 
transaction,  the  firm  did  not  owe  him  any,  nnless  giving  away 
goods  was  a  part  of  the  firm  business,  and  there  is  no  evidence  that 
^t  was.     In  our  opinion  the  instruction  cannot  be  sustained. 
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The  oonrt  gave  an  instruction  in  these  words:  '*  The  mere  tak- 
ing of  medicine  from  a  jar  which  had  been  designated  by  the  de- 
fendant as  containing  the  drug  called  f  or,  in  the  presence  of  the 
def endanty  and  with  his  knowledge,  and  not  from  the  portion  taken 
out  by  the  defendant,  would  not,  of  itself,  alone  considered,  exon- 
erate the  defendants  from  liability;  but  should  it  further  appear 
that  it  was  taken  under  such  circumstances  as  to  preclude  the  de- 
fendant from  the  exercise  of  his  knowledge  and  discretion  as  a 
druggist,  or  under  such  circumstances  as  would  cause  it  to  appear 
that  the  plaintifl  acted  upon  his  personal  knowledge  of  the  nature 
and  quality  of  the  drug,  independent  of  the  knowledge  of  the  de» 
fendant,  the  defendants  would  not  be  liable/'  The  giving  of  this 
instruction  is  assigned  as  error. 

The  plaintiff  testified,  in  effect,  that  he  took  the  drug  under  the 
permission  of  S,  B.  Duffield.  The  latter  denied  such  permission. 
If  he  is  to  be  believ^,  the  plaintiff  was  a  trespasser;  and  if  a  tres- 
passer, he  cannot  be  allowed  to  set  up  his  own  ignorance,  and  say 
that  he  relied  upon  S.  B.  Duffield's  knowledge,  and  was  misled  by 
his  mistake.  The  instruction  precluded  the  cx>nsideration  of  the 
defendant's  theory  of  the  case,  which  was  supported  by  evidence 
that  the  jury  might  have  believed.  That  a  person  trespassing 
upon  the  property  of  another  cannot  recover  for  an  injury  sustained 
through  the  negligence  of  the  owner  in  respect  to  such  property, 
unless  the  n^ligence  was  wanton,  or  evinced  an  indifference  to  the 
safety  of  others,  appears  to  us  to  be  well  settled.  Bush  v.  Brain- 
ard,  1  Oow.  78;  s.  c,  13  Am.  Dec.  513;  BaUimore,  etc.,  B*  Co.  v. 
Sehwindling,  101  Penn.  St.  258;  s.  c,  47  Am.  Bep.  706;  Gillespie 
Y.  McGfowan,  100  Penn.  St.  144;  s.  c,  45  Am.  Bep.  365;  Marrissey 
V.  JBastsm  R.  Co.,  126  Mass.  877;  s.  c,  30  Am.  Bep.  686;  Ear- 
greaves  v.  Deacon,  25  Mich.  1;  Ssvery  v.  Nicherson,  120  Mass.  306; 
CtKeefe  v.  Chicago,  R.  I.  £  P.  R.  Co.,  32  Iowa,  467;  Vanhorn  v. 
Burlington,  C,  R.  dt  N.  Ry.  Co.,  63  Iowa,  67.  In  Parker  v.  Port- 
land Pub.  Co.,  69  Me.  173,  it  was  held  that  even  a  licensee  could  not 
xeoover.     In  our  opinion  the  instruction  cannot  be  sustained. 

Judgment  reversed. 

Beok,  OJ'rS.,  dissenting.    The  Oirouit  Oourt failed  to  present 

the  theoiy  of  the  defense,  so  far  as  it  is  based  upon  the  claim  that 

piaintiffwas  trespassing  upon  the  proi)ertyof  defendants  when  he 

took  the  poison.     Thefe  is  a  satis&ctory  answer  to  this  objoo- 
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tion,  based  upon  this  ground:  In  mj  opinion^  there  is  no  evi- 
dence vhateyer  tending  to  support  the  allegation  of  defendants 
answer  to  the  effect  that  defendant  was  a  trespasser,  or  guilty  of 
wrong  in  taking  the  poison.  The  plaintiff,  in  his  evidence,  de- 
clares that  he  took  it  upon  the  explicit  direction  of  defendants. 
The  defendant  who  had  the  transaction  with  plaintiff  testifies,  sub- 
stantially, that  plaintiff  came  to  defendants'  store  and  asked  for 
dandelion.  After  some  conversation  as  to  price  and  quantity  of 
the  drug  desired  by  fche  plaintiff^  the  defendant  proceeded  to  put 
up  belladonna  instead  of  dandelion.  While  the  poison  was  being 
put  up,  plaintiff  took  from  the  jar,  whence  defendant  had  taken 
the  drug,  a  dose.  No  assent  thereto  was  given  by  defendant,  nor 
did  he  object.  He  testifies  that  he  saw  plaintiff  taking  the  drug 
from  the  jar,  and  that  nothing  was  said  by  either  party.  Surely 
it  cannot  be  said  that  plaintiff,  according  to  defendant's  own  testi* 
mony,  was  guilty  of  a  trespass,  or  what  the  law  would  consider  a 
wrong.  The  defendants  kept  the  drug  for  sale.  Plaintiff  served 
himself  instead  of  asking  defendants  to  serve  him,  and  took  the 
identical  drug  which  the  defendants  had  indicated  to  be  the  medi- 
cine he  wanted.  But  it  is  said  that  he  took  what  he  had  not  pup- 
chased,  l^ifi  is  not  correct.  He  had  bargained  for  a  specified  quan- 
tity, and  while  that  was  being  put  up  took  a  small  quantity  in 
addition  thereto.  Here  clearly  arose  an  implied  promise  to  pay  for 
what  he  took,  if  it  was  worth  any  thing.  The  transaction  was  in 
&ct  a  sale  of  the  dose  taken  by  plaintiff. 

It  cannot  be  claimed  that  upon  the  facts  of  the  case  defendants 
could  have  sustained  an  action  against  plaintiff  for  a  trespass,  or 
for  wrongfully  taking,  or  could  have  successfully  prosecuted  him 
for  a  theft.  Such  proceedings,  if  attempted,  would  not  have  been 
successful,  and  no  greater  success  ought  to  attend  defendants'  en- 
deavor to  escape  liability  for  their  negligence  on  the  ground  of  the 
trespass  or  wrong  of  plaintiff  in  serving  himself  to  a  poison  which 
defendants  had  indicated  to  be  the  medicine  which  he  desired  to 
take.  It  may  not  be  a  usual  thing  for  the  patrons  of  a  drug-store, 
or  of  a  mercantile  establishment,  to  *^  help  themselves  ^  to  drugs  or 
goods.  But  I  am  quite  sure  that  the  transaction,  as  disclosed  by 
the  evidence  of  the  defendant  and  the  undisputed  facts  of  the  case, 
was  not  and  cannot  be  considered  a  trespass  or  wrong  upon  the 
part  of  the  plaintiff.  It  is  not  disputed  that  the  plaintiff  and  de» 
f endants  lived  in  the  same  village,  and  we  A  aoquaintanoeB  of  mote  <ir 
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less  inidmacy,  and  that  plaintiff  had  before  made  parohase  of  defend- 
ants of  dandelion,  and  that  the  act  of  plaintiff  was  not  at  the  time 
treated  by  defendants  as  an  unusual  or  improper  thing.  The  most 
that  oan  be  said  of  it  is  that  plaintifTs  acts  exhibited  a  degree  of 
familiarity  which  is  not  nnoommon  among  acquaintances. 

I  reach  the  conclusion  that  as  there  was  an  utter  absence  of  eyi- 
denoe  to  support  the  defense  based  upon  plaintiff's  '[  trespass,"  or 
wrong,  the  Oirouit  Oourt  did  not  err  in  fidlii^  to  present  the  issues 
inrolTed  therein  to  the  jury,  or  to  instruct  them  thereon.  These 
Tiews  suflScienily  answer  aU  that  is  said  in  the  opinion  of  the  ma> 
jofritj  in  regard  to  the  trespassaiod  wrong  of  plaintiff^  in  which  I 
cannot  oonooi; 
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WiMre  a  maRled  womaii  is  killed  hj  negligence,  her  hasband,  as  adminlsta^ 
tor,  may  inalntaln  an  action  of  damages  therefor. 

AOTION  for  death  of  plaintifTs  intestate  by  negligence.    The 
opinion  states  the  case.     The  plaintiff  had  judgment  below. 

Caldwell  di  Caldwell  and  RueeeU  S  Stifel,  for  plaintiff  in  enor. 

W.  P.  Hubbard  and  L.  S.  Jordan,  for  defendant  in  error. 

Johnson^  President  This  is  an  action  on  the  case  brought  in 
August^  1882,  in  the  Circuit  Court  of  Ohio  county.  The  plaintiff 
is  the  administrator  of  his  deceased  wife,  Mary  T.  Dimmey.  The 
action  was  brought  under  the  statute  which  authorizes  an  action 
against  any  person  or  corporation  for  the  killing  of  a  person.  The 
declaration  has  three  counts,  in  each  of  which  it  is  alleged,  that 
through  the  negligence  of  the  defendant,  which  was  at  the  time  a 
street  railroad  company  with  its  cars  drawn  by  horses,  the  plain- 
tiff's intestate  was  thrown  from  one  of  the  cars  of  defendant  and 
killed.    The  defendant  by  counsel  demurred  to  the  declaration  and 
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each  count  thereof »  viuch  demiiner  was  oremlledy  and  the  de- 
f^idsnt  pleaded  not  guilty. 

The  jury  rendered  a  Terdict. 

A  motion  was  made  by  defendant  to  set  aside  the  verdict  and 
grant  it  a  new  trial,  which  motion  was  oTeiruled,  and  judgment  on 
January  12,  1886,  was  entered  on  the  verdict  with  interest  from  the 
date  ol  the  judgment 

To  the  judgment  the  defendant  obtained  a  writ  of  error  and 

The  first  error  assigned  is,  that  the  court  OTerruled  the  demurrer 
to  the  dechuration.  It  is  insisted  that  the  husband,  as  administra- 
tor of  his  deceased  wife,  who  brings  this  action,  cannot  maintain 
the  same;  and  to  sustain  the  proposition  the  following  authorities 
are  cited:  Laughlin  y.  JBaian,  54  Me.  156;  Schouler's  Dom.  Bel. 
170;  Cooley  Torts,  117;  Southtoorih  v.  Packard,  7  Mass.  95;  Bal- 
lard Y.  Russell,  33  Me.  196;  s.  c,  54  Am.  Dec  620;  Dandridge  t. 
Minge,  4  Band.  403;  Caperton  v.  Gregory,  11  Oratt.  505;  Harrison 
T.  Oiison,  23  Oratt  312;  Cfity  v.  Trowbridge,  5  W.  Va.  353;  ffoUan 
Y.  Daly,  106  IlL  131;  Lynch  v.  Davis,  12  How.  Pr.  323. 

In  Laughlin  y.  Eaton,  54  Me.  156,  it  was  held,  that  the  well-es- 
tablished doctrine  of  the  common  law,  that  a  married  woman  can- 
not sue  alone  for  malicious  prosecution,  has  not  been  changed  by 
the  Maine  statute.  Burbows,  J.,  said:  *^  The  well-known  doctrine 
of  the  common  law  is  that  where  a  wrong  is  committed  against  the 
person  of  the  wife  during  coverture,  by  beating  her,  slandering  her 
reputation  or  by  malicious  prosecution,  she  cannot  sue  alone.  For 
injuries  to  the  wife  occasioning  to  the  husband  a  deprivation  of  the 
society  of  his  wife  or  of  her  assistance  in  his  domestic  affairs,  or  by 
which  he  is  put  to  expense,  he  may  have  his  separate  action,  as 
where  a  violent  battery  has  caused  a  long  continued  illness  of  the 
wife,  or  expense  in  her  case,  or  if  she  be  maliciously  indicted,  and 
thereby  separated  from  him  or  he  be  put  to  expense  in  her  defense. 
But  if  the  action  is  brought  for  her  personal  suffering  and  injury, 
the  husband  and  wife  must  join,  and  care  should  be  taken  not  to  in- 
clude in  the  declaration  a  statement  of  any  cause  of  action,  for 
which  the  husband  alone  would  be  entitled  to  recover.'^ 

In  Southward  v.  Packard,  7  Mass.  95,  it  was  held,  that  a  release 
of  damages  by  the  husband  for  the  personal  abuse  of  his  wife  is  a 
good  bar  to  join  action  by  husband  and  wife  for  the  same  cause. 

In  Danbrufge  v.  Minge,  4  Band.  403,  it  was  held  that  where  the 
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rights  of  the  wife  appear  clearly  in  the  reoord,  it  is  the  duty  of  the 
court  ex  officio  to  protect  her  against  any  injurious  effects  arising 
from  the  acts  or  admissions  of  her  husband,  whether  the  point  was 
made  in  the  pleading  or  not;  that  al)ill  by  the  husband  and  wife  is 
the  husband's  suit  only,  and  the  wife  is  joined  for  conformity,  to  be 
bound  only  so  far  as  in  justice  she  ought  to  be  bound. 

In  Harrison  Y.  Gibson,  23  Gratt.  312,  it  was  held  that  a  bill  by 
husband  and  wife  in  right  of  the  wife  is  the  bill  of  the  husband^  and 
the  wife  is  only  joined  for  conformity.  The  ooyerture  of  the  wife 
is  therefore  no  excuse  for  delay  in  bringing  the  suit. 

In  OUif  of  Wheeling  v.  Trowbridge,  5  W.  Va.  853,  it  was  held  that 
where  an  action  is  brought  by  the  husband  and  wife  for  a  wrong  to 
the  wife,  there  can  be  no  recoyery  for  what  is  special  damage  to  the 
husband;  that  the  wife  may  join  with  her  husband,  where  she  is 
the  meritorious  cause  of  the  action,  and  where  the  right  of  action 
would  suryiye  to  her,  if  the  husband  died  before  the  amount  of 
damages  was  recoyered ;  otherwise  where  the  husband  alone  is  en* 
titled  to  damages,  and  in  the  case  of  his  death  they  should  go  to 
his  personal  representatiyes.  In  that  case  one  count  in  the  dec- 
laration alleged  damages  to  the  husband;  another  count  alleged 
damages  in  a  case  where  the  wife  was  the  meritorious  cause  of  the 
action.  It  was  held  that  a  demurrer  to  the  declaration  should  be 
sustained  because  the  different  causes  of  action  were  united  in  the 
same  declaration. 

In  HoUon  y.  Daly,  106  IlL  131,  Michael  Daly  brought  ah  action 
against  Oharlos  0.  Holton,  for  injuries  caused  by  the  bursting  of  an 
emery  wheeL  The  cause  was  tried  and  a  yerdict  rendered  against  the 
defendant  for  $5,000.  At  a  subsequent  term  judgment  was  entered 
on  the  yerdict.  The  judgment  was  reyiewed  by  the  Appellate  Oourt, 
and  the  case  remanded  for  a  new  trial.  Subseauent  to  this  Michael 
Daly  died  intestate  and  Mary  Daly,  administratrix  of  the  estate, 
was  substituted  as  plaintiff;  and  thereupon  the  defendant  by  counsel 
moyed  to  dismiss  the  action  as  one  not  suryiying  to  the  adminis- 
tratrix, but  the  court  oyerruled  the  motion  and  the  defendant  ex- 
cepted. The  case  was  again  tried,  and  verdict  and  judgment  were 
rendered  for  14,000,  and  the  case  taken  to  the  Appellate  Oourt 
The  court  held  that  under  the  act  of  1853,  giving  an  action  to  a 
legal  representative  of  a  deceased  person  to  recover  damages,  in 
case  the  death  of  the  intestate  was  caused  by  the  wrongful  act, 
neglect  or  default  of  another,  the  cause  of  action  is  the  wrongful  act. 
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defaalt  or  neglect  of  the  defendant,  caasing  the  death,  and  not 
merely  the  death  itself;  that  in  snch  a  ease  no  damage  can  be  allowed 
for  the  bodily  pain  and  safFering  the  deceased  underwent,  and  his 
inability,  after  receiving  the  injury,  to  attend  to  his  affairs  generally, 
and  for  medical  attendance  and  nursing;  that  the  damages  recoy- 
erable  are  purely  such  as  arise  from  pecuniary  loss  to  the  widow 
and  next  of  kin;  that  injuries  to  the  person  not  resulting  in  death 
in  case  of  the  death  of  the  injured  party  from  some  other  cause  will 
come  under  the  act  of  1872,  and  surrive  the  personal  representative; 
that  an  action  brought  by  a  party  to  recover  damages  for  a  personal 
injury  caused  by  negligence  on  the  part  of  the  defendant,  and  for 
pain  and  suffering  caused  thereby  and  for  lost  of  time  and  capacity  to 
earn  a  livelihood  and  for  nursing  and  medical  attendance,  where 
the  injury  complained  of  results  in  his  subsequent  death  before 
judgment  does  not  survive  to  his  personal  representative,  but  it 
will  survive  if  his  death  is  from  some  other  and  different  cause. 

Lynch  V.  Davis,  12  How.  Pr.  823,  was  an  action  by  a  husband  as 
administrator  of  his  deceased  wife  for  malpractice  by  the  defendant, 
who  waa  a  physician  and  surgeon,  by  which  the  wife  was  killed* 
The  court  hddthe  action  could  not  be  maintained.  Harris,  J., 
said  :  "If  the  cause  of  action  stated  in  the  complaint  is  to  be  re- 
garded as  a  breach  of  the  obligation  implied  in  the  employment  of 
the  defendant  as  a  physician  the  right  of  action  was  vested  in  the 
plaintiff,  as  the  husband  of  his  wife  and  not  as  administrator.  The 
contract  to  perform  his  professional  duty  in  a  skillful  manner  was 
made  with  the  husband  and  not  the  wife.  In  an  action  founded  on 
this  breach  of  duty  the  husband  might  recover  the  damages  he  had 
sustained  by  reason  of  the  loss  of  the  society  and  aid  of  his  wife. 
*  *  *  If  the  action  had  been  founded  upon  the  wrong  commit- 
ted by  the  defendant  and  the  personal  suffering  that  resulted  to  the 
wife,  she  could  not  have  sued  alone  if  living,  but  the  husband  must 
have  been  joined  as  plaintiff  with  her.  1  Ohitt.  PL  73.  It  would 
indeed  have  been  the  action  of  the  husband,  though  the  wife  being 
the  meritorious  cause  must  have  been  joined  with  him  as  plaintiff. 
Upon  the  death  of  the  wife,  the  cause  of  action,  so  far  as  it  related 
to  her,  did  not  survive  at  common  law.  The  act  of  1847  (Ses. 
Laws  1847,  p.  575),  upon  which  the  plaintiff  relies,  gives  an  action 
to  the  personal  representative  of  the  persons  injured  and  dying, 
whmi  the  peison  so  injured,  if  living,  might  have  maintained 
an  aetion,  and  recovered  damages  for  the  same  injury.    *    *    ♦ 
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There  is  nothing  in  the  language  of  the  act  referred  to  which  would 
warrant  such  an  action.  The  wife,  if  liying,  could  not  have  main- 
taiued  an  action  for  the  injury." 

Counsel  for  the  defendant  in  error  insists,  that  the  action  can  be 
maintained,  and  that  the  demurrer  was  properly  oyerruled,  and 
cites  0.  B.  S  Q.  B.  R.  Go.  y.  Dunn,  52  111.  260;  1  Min.  Inst. 
350;  1  Ohitty  PL  83;  1  Selw.  K.  P.  208;  Saunders  Fl.  &  Ey.  196; 
City  V.  Trowbridge,  5  W.  Va.  853;  Noreross  v.  Stuari,  50  Me.  87; 
SaUmar^h  y.  Condia,  51  K  H.  71;  PMingill  y.  Buiterfidd,  45  N. 
H.  195;  Chapman  y.  Boihmtt,  96  Eng.  0.  L.  168;  B.  Co.  y.  Shittt- 
van,  59  Ala.  272;  Morrison  Y.Buektpori,  67 Me.  353;  Planhroadx. 
Chamberlain,  32  K.  Y.  659;  Diehons  y.  B.  Co.,  28  Barb.  41;  Gfrem 
y.  B.  Co.,  31  Barb.  260;  Broom  y.  Brown,  5  Gold.  168;  Sieel  y. 
JTuriz,  28  Ohio  St  191;  B  Co.  y.  Whitton,  13  Wall.  270;  TVZby  r. 
B.  Co.,  24  N.  Y.  474;  fliwMa  y.  Same,  29  N.  Y.  252. 

Mr.  Chitty,  in  his  Treatise  on  Pleadings,  p.  83,  says :  ^  Where  an  in- 
jury is  committed  to  the  i)er8on  of  the  wife  during  coyerture,  by  bat- 
tery, slander,  etc.,  the  wife  cannot  sue  alone  in  any  case,  and  the  hus- 
band and  wife  must  join,  if  the  action  be  brought  for  the  personal 
suffering  or  injury  to  the  wife,  and  in  such  case  the  declai^tion 
ought  to  conclude  to  their  damage,  and  not  to  that  of  the  husband 
alone;  for  the  damages  will  suryiye  to  the  wife,  if  the  husband  die 
before  they  are  recoyered;  care  must  be  taken  not  to  include  in  the 
declaration  by  the  husband  and  wife  any  statement  of  the  cause  of 
action  for  which  the  husband  alone  ought  to  sue;  therefore  after 
stating  the  injury  to  the  wife,  the  declaration  ought  not  to  pro- 
ceed to  sti&te  any  loss  of  assistance  or  expenses  sustained  in  curing 
her." 

In  Norcroes  y.  Stuart,  50  Me.  87,  it  was  held,  that  an  action  in  the 
name  of  husband  and  wife  for  injuries  sustained  by  her  suryiyor, 
the  husband  may  withdraw;  that  the  administrator  may  come  in 
and  prosecute;  that  in  such  case  the  husband  cannot  be  considered 
a  party  after  the  death  of  the  wife,  but  if  made  her  administrator, 
he  may  prosecute  in  that  capacity.  Kent,  J.,  in  deliyering  the 
opinion  of  the  court  said: 

'^  This  action  was  instituted  by  the  husband  and  wife  against 
the  defendant  as  a  common  carrier  of  passengers  for  injuries  sus- 
tained by  the  wife  alone.  The  only  ground  for  damage  set  forth 
in  the  declaration  is  the  alleged  injuries  to  the  person  of  the  wife. 
The  wife  has  died  fynce  the  entry  of  the  action.  The  husband  has  been 
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appointed  ftdministrator  of  her  estate.  A  motion  was  filed  setting 
forth  the  facts  of  the  death  of  the  wife,  and  declaring  as  the 
ground  of  the  motion  to  dismiss  the  action  that  it  cannot  be  prose- 
cated  bj  the  hosband  as  sarvivor,  and  that  the  cause  of  action 
does  not  survive,  and  that  there  is  no  provision  of  law  authorizing 
the  appearance  of  an  administrator  to  prosecute  the  suit  This 
motion  was  sustained, /^o /omui.  This  action  survives,  if  there 
are  proper  parties  to  prosecute  it.    Hooper  v.  Oerman,  45  Me.  209. 

*  *  *  Assuming  the  position  of  the  defendant's  counsel  to  be 
correct,  the  husband  is  but  an  enabling  party,  a  side  supporter, 
and  not  an  actor.  He  is  only  required  to  be  joined  by  reason  of 
the  marriage  relation,  which  considers  husband  and  wife  one,  and 
which  does  not  allow  the  wife  to  sue  alone.  He  may  be  likened  to 
a  guardian  in  whose  name  an  action  is  brought  for  his  ward.  *  *  * 
In  this  case  we  think  that  the  husband,  being  a  mere  nominal 
party  in  effect,  having  no  right  to  be  in  the  writ  except  as  aid  and 
supporter  of  his  wife  and  as  one  with  her,  dies  as  a  party  when  his 
wife  dies,  and  may  therefore  withdraw  as  the  husband,  to  allow  the 
administrator  to  come  in.'' 

The  judge  cited  two  cases,  which  fully  sustain  the  decision. 
Paiteo  T.  Harrington,  II  Pick.  221,  in  which  it  was  held,  that  if 
pending  an  action  brought  by  husband  and  wife  to  recover  a  debt 
due  to  the  wife  when  sole  the  wife  dies,  and  the  husband  takes  out 
administration  on  her  estate,  he  may  come  in  and  prosecute  the 
suit  as  administrator;  and  Orozier  v.  Bryant,  4  Bibb,  174,  where  it 
was  held  that  an  action  brought  by  a  husband  and  wife  to  recover 
slaves,  claimed  in  right  of  the  wife  against  a  person  having  adverse 
possession  previous  to  the  marriage,  is  on  the  death  of  the  wife  prop- 
erly revived  in  the  name  of  her  administrator,  the  property  never 
having  been  reduced  into  possession  by  the  husband  during  the 
coverture. 

To  the  same  effect  is  Saltmarsh  y.  Candia,  51  N.  H.  71,  where  it 
was  held  that  a  suit  brought  by  husband  and  wife  for  a  personal' 
injury  to  the  wife  cannot  be  prosecuted  by  the  husband  after  the 
wife's  death,  but  may  be  prosecuted  by  the  wife's  administrator. 

InC^B.ii  Q.  C  Co.  v.  Dunn,  52  HI.  260;  s.  c,  4  Am.  Rep.  C06, 
it  was  held  that  the  right  of  action  accruing  by  reason  of  personal 
injuries  reoeivod  by  a  married  woman  by  negligence  of  a  railroad 
company  is  property,  and  coming  to  her  from  a  source  other  than 
her  husband,  in  good  faiths  it  is  her  separate  property  and  comes 
VoL.LV  — 88 
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imder  the  operation  of  the  act  of  1861;  that  sach.  rif^t  pf  action 
heing  the  separate  property  of  the  wife,  she  may^ae  alone  to  le- 
coyer  damages  for  the  injury  receiyed;  that  the  right,  of  action  in 
such  case  being  in  the  wife,  the  husband  cannot  without  her  .con- 
sent adjust  it  or  release  it;  but  the  action  haying  been  brought  in 
the  joint  names  of  the  husband  and  wife,  and  the  husband  haying, 
as  the  agent  of  his  wife,  for  ar  certain  consideration  compromised 
the  suit  and  agreed  to  dismiss  it  and  release  the  cause  of  action,  it 
yraa,  held  that  such  release  operated  as  a  bar  to  subsequent  action 
for  the  same  injury  brought  in  the  name  of  the  infci  alone.  Bbbes^ 
CI.  J.,  deliyering  the  opinion  of  the  court,  said:  '^  The  act  of  1861 
w»  eyidently  designed  to  relieye  married  women  from  some  of  the- 
4isabilities  the  common  law  had  for  centuries  impoepd  upon  th^o. 
By  force  of  that  law  the  maxim  obtained,  that  husband  and  wife 
are  t>ne  person,  and  although  property  be  the  wife's,  the  husband  is 
ihe  keeper  of  it,  being  the  head  of  the  wife*  Oo.  Litt.  112.  These 
maxims  were  law  in  this  State  up  to  the  comparatiye  modern  data 
of  February  21,  1861,  at  which  time  it  was  enacted  by  the  legisli^ 
tnre,  that: 

'' '  All  property,  both  real  or  personal,  belonging  to  any  married 
woman  as  her  sole  and  separate  property,  or  which  any  womaa 
hereafter  married  owns  at  the  time  of  her  marriage,  or  which  any 
married  woman,  during  coyerture,  acquires  in  good  faith,  from  any 
person,  other  than  her  husbandj^  by  descent,  deyise  or  otherwise, 
together  with  all  the  rents,  issues,  increase  and  profits  thereof,, 
shall  notwithstanding  her  marriage,  be  and  remain  during  coyer- 
ture her  sole  and  separate  property,  under  her  sole  control,  and  be 
held,  owned,  possessed  and  enjoyed  by  her  the  same  as  though  she 
were  sole  and  unmarried;  and  shall  not  be  subject  to  the  disposal, 
control  or  interference  of  her  husband,  and  shall  be  exempt  from 
execution  or  attachment  for  the  debts  of  her  husband.' 

''  The  rule  in  construing  remedial  statutes,  though  it  may  be  in 
derogation  of  the  common  law  is,  that  eyery  thing  is  to  be  done  in 
adyancement  of  the  remedy,  that  can  be  done  consistently,  with 
any  fair  construction  that  can  be  put  upon  it.  Impressed  with  the 
force  of  this  course  of  interpretation,  this  court,  soon  after  the 
enactment  of  this  statute,  not  in  terms  giying  the  wife  the  power 
to  sue  alone  in  matters  affecting  her  separate  property,  held,  that 
to  render  the  act  operatiye  and  effectual  for  the  purposes  intended 
by  it,  it  was  indisiiensable  she  should  haye  this  right,  and  accord- 
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iaglj  mutained  an  aotioa  of  replevin  brought  by  a  ]iiarried  woman, 
to  lestore  to  her  the  pooojoorion  of  personal  property,  being  her  own 
ieparate  property,  which  had  been  seized  by  a  constable,  on  an  ezd- 
oation  against  her  hnsband*  BOi&tsan  y«  Clayton,  32  III.  493.  li 
was  there  said  the  right  to  her  property  being  vested  in  the  wife, 
by  statate,  it  mast,  if  the  act  is  to  be  enforced,  so  remain  until  she 
consents  to  dispose  of  it,  for  this  right  includes  full  dominion  over 
it;  when  then  these  rights  are  the  only  rights  affected  on  the  well 
established  principles  of  law,  she  must  bring  suit  for  the  invasion 
of  them.  *  *  •  The  only  object  of  the  statute  was  to  keep  her 
npamte  property  out  of  the  control  of  her  husband.  If  this  were 
not  so,  the  act  would  be  futile  and  of  no  effect.  The  husband,  for 
purposes  of  his  own,  might  refuse  to  join  in  an  action  with  hia 
wife.  He  might  connive  wit^  others  to  dispossess  her  of  her  prop- 
erty. The  right  of  sole  control  over  the  separate  property  of  the 
wifo  by  her  includes  the  power  to  do  whatever-  is  necessary  to  the 
effectual  assertion  and  maintenance  of  that  righf  After  an  able 
argument  to  show  that  a  right  of  action  is  property,  he  condudea 
tfaat  branch  of  his  opinion  by  saying:  **  We  are  satisfied  this  right 
of  action  is  properly  included  in  the  words  'all  property;'  it  was. 
ilie  separate  property  of  the  wife  acquired  during  coverture,  and 
from  a  source  other  than  her  husband,  and  she  alone  controls  if 

In  Diek$n$  v.  If.  T.  Cent  R.  Co.,  28  Barb.  41,  it  was  held  con- 
trary to  Xjrfus&  v.  Davi»f  12  How.Pr.  323,  that  an  action  can  be  main- 
tained  under  the  act  of  1847,  ''requiring  compensation  for  caus^ 
ing  death  by  wrongful  act,  neglect  or  default,''  by  an  individual  aa 
administrator  of  his  deceased  wife,  whose  death  was  caused  by  the 
negligence  of  the  defendant,  although  the  deceased  left  no  father 
or  mother  or  defendants  surviving  her.  Lynch  v.  Davis  was  de- 
cided at  the  Rensselaer  Special  Term,  June,  1855,  and  Dickens  v. 
RaUroad  Co.,  supra,  in  «Tuly,  1858. 

In  1869  the  case  of  Oreon  v.  Hudson  B.  B.  Co.,  31  Barb.  260,  it 
was  again  held  that  an  action  can  be  maintained  under  the  act  of 
1847,  by  an  individual  as  administrator  of  his  deceased  wife,, 
whose  death  was  caused  by  the  negligence  of  the  defendant,  on  a 
oomplunt  aUeging  that  the  deceased  left  a  mother,  who  was  her 
next  of  kin,  surviving  her.  In  this  case,  Bacon,  J.,  said: 
''As  an  original  question,  I  confess  my  impressions  would  be 
strongly  against  the  maintenance  of  this  suif 

In  TUIstf  V.  Hudson  B.  B.  Co.,  29  N.  Y.  252,  the  suit  was  brought 
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by  William  Lilly,  as  administrator  of  his  deoeased  wife  for  damages, 
and  there  was  a  recovery  of  verdict  and  judgment,  which  was 
affirmed  by  the  Coort  of  Appeals.  The  same  case  was  before  the 
court  and  reversed  in  24  N.  T.  474.  Such  a  sait,  was  sustained  by 
the  Supreme  Oourt  of  Ohio.  Sieel  v.  Kurtz,  28  Ohio  St  191,  AsH- 
BiJBiir,  J.,  says:  **  No  question  is  made  on  the  record  as  to  the 
right  of  the  plaintiff  to  maintain  the  action,  and  we  will  take  it  for 
granted  by  the  parties  that  the  case  is  one  where  if  Isabella  Lots 
had  survived  the  injury  she  could  have  maintained  the  action.  In 
such  case  the  statute  says:  'Then  and  in  every  such  case  the  action 
shall  be  maintained  in  the  names  of  the  personal  representatives, 
for  the  exclusive  benefit  of  the  widow  and  next  of  kin  of  such  de- 
ceased person.' '' 

The  case  of  RaUway  Go.  v.  VTkiUm,  18  Wall.  270,  was  of  the  same 
character,  and  arose  under  the  statute  of  Illinois. 

In  Bream  v.  Brown,  5  Gold.  168,  it  was  held,  that  where  the 
plaintiff's  intestate  being  sick  sent  a  written  prescription  prepared 
by  a  physician,  for  certain  medicines  to  the  defendants,  who  were 
druggists  and  prescriptionists;  and  that  Evans,  a  clerk  of  the  other 
defendants,  prepared  the  prescription  so  negligently  and  carelessly, 
that  he  mixed  other  medicines  that  were  poisonous,  which  were 
taken  by  the  intestate,  and  from  the  effects  of  which  she  died,  that 
the  personal  representative  of  the  deceased  could  maintain  an 
action  against  the  defendants  for  the  wrong  and  injuries  to  the  in- 
testate. The  action  was  brought  by  Philip  Bream,  as  administra- 
tor of  his  deceased  wife,  for  the  use  of  himself  and  Catharine  and 
Bridget  Bream,  minor  children  of  Bridget  Bream,  deceased.  The 
provisions  of  the  Tennessee  Code  under  which  the  action  was 
brought,  is:  ''In  all  and  every  case  where  any  person  shall  come 
to  his  death  by  injuries  received  from  another,  whether  the  same 
were  inflicted  feloniously  or  not;  for  which  injuries,  in  case  death 
had  not  resulted,  an  act  of  damages  would  lie  at  law,  the  personal 
representative  thus  killed  shall  have  the  right  to  institute  a  suit 
for  damages  in  cither  of  the  Circuit  Courts  in  this  State,''  etc.  This 
was  the  act  of  1850,  and  at  the  time  of  the  decision  was  em- 
bodied in  the  Code  as  follows:  "  The  right  of  action  which  a  per- 
son who  dies  of  injuries  received  from  another,  or  where  death  is 
caused  by  the  negligent  acts  or  omissions  of  another,  would  have 
had  against  the  wrong-doer  in  case  death  had  not  ensued,  shall  not 
abate  or  be  extinguished  by  his  death,  but  shall  pass  to  his  per* 
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spnal  repreeentatiyes  for  the  benefit  of  his  widow  or  next  of  kin, 
free  from  the  dainui  of  creditors.''  The  court,  in  its  opinion  by 
Shacklefobd,  J.,  said: 

'^  The  intention  of  the  legishitnre  was  to  protect  the  life  of  the 
citizen  by  giving  compensation  in  damages  against  the  party  for 
the  commission  of  wrongfol  or  negligent  acts.  *  *  *  The  act 
of  1850  was  passed  altering  the  common  law,  and  giving  the  right 
to  sae  to  the  personal  representative  in  the  case  of  death.  *  *  * 
It  is  insisted  that  the  word  person  does  not  include  the  wife,  as 
this  section,  by  ifcs  terms,  means  the  deceased  must  have  left  a 
widow  and  next  of  kin;  that  section  2291  is  explained  by  section 
22d2;  that  in  the  term  (next  of  kin)  m  the  last  section  referred  to 
the  language  is:  '  The  action  may  be  brought  by  the  personal  rep- 
resentative of  the  deceased  for  the  benefit  of  the  widow  and  chil« 
dren,  and  if  he  decline  it  the  widow  and  children  may  bring  it. 
*  *  *  In  other  words  that  the  statute  provides  for  the  death  of 
a  man  and  not  a  woman.'  *  *  *  To  this  construction  we  can* 
not  assent.  *  *  *  The  language  is  very  broad,  the  word  person 
being  used  includes  all  classes,  and  every  one  is  embraced,  who  if 
death  had  not  ensued  could  have  maintained  an  action.  *  *  ^ 
Gould  the  wife  in  this  case  have  sued,  if  she  had  survived  the  in- 
jury,  and  permanent  health  resulted?  By  the  common  law  the 
wife  could  not  sue  alone.  She  had  to  join  with  her  husband;  if 
the  husband  died  the  right  survived  to  her.  By  provision  of  section 
2291,  if  the  person  injured  had  a  right  to  sue,  the  action  shall  not 
abate.  By  reason  of  the  coverture  the  wife  cannot  sue  alone,  she 
must  join  with  her  husband;  but  the  right  of  action  springs  from 
and  out  of  her ;  the  husband  is  the  means  by  which  that  right  is 
enforced.  As  in  the  case  of  infants,  who  must  sue  by  their  guard- 
ian or  next  friend,  and  so  in  all  the  relations  of  life  where  persons 
are  under  disabilities.  The  injury  inflicted  was  to  the  wife.  Can 
it  be  doubted  that  if  she  had  lived  she  could  have  maintained 
the  action?  The  proposition  is  too  plain  for  argument,  the  courts 
are  alike  open  to  the  wife  as  well  as  to  the  husband.  Where  their 
rights  are  not  antagonistic,  they  must  join,  but  where  they  are  op- 
posed, the  law  gives  the  remedy." 

In  Railroad  Co.  v.  Sullivan,  59  Ala.  272,  it  was  held:  ''  The 
compensation  given  by  the  act  does  not  go  to  the  husband,  wife  or 
child  of  the  deceased,  as  such,  but  becomes  assets  of  the  estate  not 
subject  to  the  payment  of  debts,  and  must  be  distributed  as  the 
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personalty  of  an  intestate  is  now  distributed.  The  damages  giyen 
must  be  recoTered  by  the  peraonal  representatives  of  the  decedent 
That  a  release  given  by  the  husband  to  a  corporation  by  whose 
wrongful  act  or  omission  the  wife  was  killed  is  no  bar  or  defense 
to  an  action  brought  by  her  representative  to  recover  damages.'' 

So  in  England,  under  the  Stat.  9  &  10  Vict,  chap.  93,  it  was 
held,  that  one  as  administrator  of  his  deceased  wife  could  main- 
tain an  action  against  the  defendant  by  whose  negligence  her  death 
was  caused. 

This  action  is  brought  under  sections  5  and  6,  of  chap.  103  of 
the  Oode,  which  read  as  foUows: 

^*  Fifth.  Whenever  the  death  of  a  person  shall  be  caused  by 
wrongful  act,  neglect  or  default,  and  the  act,  neglect  or  default,  is 
such  as  would  (if  death  had  not  ensued)  have  entitled  the  party 
injured  to  maintain  an  action  to  recover  damages  in  respect  thereof; 
then  and  in  every  such  case  the  person  who,  or  the  corporation 
which,  would  have  been  liable  if  death  had  not  ensued,  shall  be 
liable  to  an  action  for  damages,  notwithstanding  the  death  of  the 
party  injured,  and  although  the  death  shall  have  been  caused  under 
such  circumstances  as  amount  in  law  to  murder  in  the  first  or  sec- 
ond degree,  or  manslaughter. 

'^  Sixth.  Every  such  action  shall  be  brought  by  and  in  the  name 
of  the  personal  representative  of  such  deceased  person;  and  the 
amount  recovered  in  every  such  action  shall  be  distributed  to  the 
parties,  and  in  the  proportions  provided  by  law  in  the  relation  to 
the  distribution  of  personal  estates,  left  by  persons  dying  intestate. 
In  every  such  action  the  jury  may  give  such  damages  as  they  shall 
deem  fair  and  just,  not  exceeding  15,000,  and  the  amount  so  re- 
covered shall  not  be  subject  to  any  debts  or  liabilities  of  the  de- 
ceased; provided  that  every  such  action  shall  be  commenced  within 
two  years  after  the  death  of  such  deceased  person." 

There  is  no  doubt  that  these  sections  only  authorize  an  action  in 
the  name  of  the  administrator  of  the  person  who  has  been  killed 
through  the  wrongful  act  or  neglect  of  another,  when  if  death  had 
not  ensued  the  party  injured  might  not  have  maintained  an  action 
for  such  injury.  The  party  injured  is  clearly  the  party  killed,  and 
if  such  party,  had  not  death  ensued,  could  not  have  maintained  an 
action  for  the  injury,  neither  can  the  administrator  of  such  party 
maintain  an  action  for  the  death  of  such  party  caused  by  the  wrong- 
ful act  or  neglect  of  the  party  killing  him  or  her.    At  common 
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laWj  if  death  were  instantaneoas,  no  action  could  be  maintained  for 
sach  wrongful  act  or  negligence.  But  if  death  did  not  at  once 
ensue,  the  party  injured  had  hid  action  for  the  damages  suffered. 
At  common  law,  if  the  party  injured  were  a  married  woman,  the 
husband  could  sue  alone  for  the  loss  of  the  society  and  aid  of  his 
wife,  and  for  expenses  about  her  cure;  and  the  wife,  being  the  suf- 
ferer, was  the  meritorious  cause  of  another  action,  which  the  hus- 
band and  wiJGe  together  might  maintain;  and  if  pending  the  action 
the  husband  died,  the  action  did  not  abate  but  surrived  to  the 
wife  (1  Chit.  PL  83);  and  if  pending  the  action  the  wife  died,  the 
action. d^d  not  abate,  but  the  husband  stepped  aside,  and  it  profw- 
cnied  to  the  end  by  the  administrator  of  the  wife.  Narcross  y. 
Stuart,  50  Me.  87;  Pattee  v.  Harrington,  11  Pick.  22;  Crozier  r. 
Bryant,  4  Bibb,  174.  But  for  the  fact  that  the  nuirried  woman  at 
common  law,  in  a  case  where  she  was  the  meritorious  cause  of  th^ 
action,  was  under  disability,  and  the  fruits  of  the  action  would  go 
to  her  husband,  she  might  have  sued  alone,  I  am  not  prepared  to 
say  that  under  our  statute  she  could  sue  alone  for  an  injury  to  her- 
self, nor  do  I  think  it  necessary  to  decide  in  this  case,  whether  she 
cotild  or  not;  but  she  could  certainly  have  joined  with  her  husband 
and  brought  an  liidtioh  for  the  (»use  set  out  in  the  declaration,  if 
death  had  not  ensued  from  the  injury.  But  a  single  case,  so  far  as 
I  know,  holds  that  under  such  circumstances  where  death  ensued, 
the  administn^tor  of  the  wife  could  not  maintain  the  action.  That 
case  is  Lytich  y.  Davis,  12  How.  Pr.  823.  It  has  not  been  followed 
in  New  York^  and  to  my  mind  its  reasoning  is  yery  unsatisfactory. 
We  haye  cited  a  number  of  pertinent  authorities,  which  hold 
ti\at  the  action  may  be  maintained.  It  would  be  strange  indeed  if 
the  legislature  intended  that  for  eyery  death  by  the  wrongful  act, 
B^Iect  or  default  of  a  person  or  corporation,  an  action  mi^ht  be 
maintained,  except  for  the  killing  of  married  women.  *  The  object 
<A  the  statute  was  in  part  at  least  for  the  protection  of  human  life, 
and  it  wotild  be  a  reproach  to  the  legislature  to  suppose  that  no 
one  would  be  held  to  answer  in  damages  for  the  killing  of  married 
women,  but  should  be  held  to  answer  for  the  killing  of  every  other 
person.  We  are  asked  to  so  construe  this  statute,  because  it  is  in- 
sistedf  had  death  not  ensued,  the  married  woman  could  not  alone 
sue  for  the  injuiy.  The  statute  does  not  say  that  only  the  party 
injured  could  sue.  The  language  is,  where  the  wrongful  act,  ne- 
l^eot  or  delanlt  'Mf  such  as  would  (it  death  had  not  ensued)  have 
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entiildd  the  party  injored  to  maintaiii  an  action  to  recover  damage 
in  respect  thereof." 

The  declaration  is  good,  and  the  demnzrer  waa  properly  oyerraled. 

(Omitting  other  points. J 

JudgmefU  a  firmed. 


BmaaxB  y.  Qabxov  Gas  OoaIi  Ooxpast. 

en  W.  Ta.  »S.) 

The  owaer  of  a  mine  is  not  boand  to  employ  the  most  expensive  preeantioiis 
against  fire-damp,  but  only  to  use  reasonable  efforts  for  ventHation. 

If  the  owner  of  a  mine  has  n^ligently  allowed  fire-damp  to  aocomnlatep  and 
it  is  ignited  by  a  servant  who  goes  into  it  with  a  lighted  lamp,  instead  of  a 
safety-lamp,  contrary  to  the  owner's  orders,  and  another  servant  is 
by  an  explosion,  the  latter  has  no  remedy  against  the  owner. 


AOTION  for  personal  injury  by  negligence.    The  opimon  stafeea 
the  case.    The  plidntifl  had  judgment  below. 

A.  F.  Haymondy  for  plaintiff  in  error. 

/•  W.  Masofi  and  J.  Basset,  for  defendant  in  error. 

JoHVSOK,  President:  Oharles  Berns,  an  infant,  by  Oharlea 
Berns,  his  next  friend,  brought  an  action  on  the  caee  in  June,  1881, 
in  the  Circuit  Oourt  of  Marion  county  against  James  0.  Watson, 
A.  Brooks  Fleming  and  James  Beyer,  partners  doing  business  aa 
the  Gaston  Gas  Goal  Company.  There  were  three  counts  in  the 
declaration,  to  which  declaration  and  to  each  count  thereof  the  de- 
fendants demurred,  and  the  court  sustained  the  demurrer  as  to  the 
first  count  and  overruled  it  as  to  the  other  two  counts.  We  will 
not  examine  the  first  count.  The  second  and  third  counts,  which 
ore  substantially  the  same,  alleged  in  substance  that  the  def endanta 
were  owners  of  a  certain  coal-mine  in  the, county  of  Marion  and 
were  digging  coal  therefrom.  The  counts  with  considerable  parti- 
cularity described  the  mine,  and  averred  that  in  said  mine  *'  large 
quantities  of  fire-damp,  gases,  fumes  and  vapors  collected  in  and 
remained  in  said  mine  in  said  maiu  drift  or  heading  and  in  said 
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lateral  drifts  or  rooms,  so  that  the  safety  of  the  lives 
and  limbs  of  persons  serring  the  defendants  in  and  about 
their  said  coal-mine,  and  while  in  such  service  going  into 
said  main  drift  or  heading  and  into  said  lateral  drifts  or  rooms, 
was  dependent  upon  the  care  with  which  the  said  mine  and  the 
said  main  drift  or  heading  and  the  said  lateral  drifts  or  rooms 
were  ventilated  and  made  free  from  said  fire-damp,  gases,  fumes 
and  vapors,  whereof  the  defendants  had  full  knowledge,  whereby 
it  became  the  duty  of  the  defendants  for  the  safety  of  the  persons 
BO  serving  them  to  have  the  said  coal-mine  and  the  said  main  drift 
or  heading  and  the  said  lateral  drifts  or  rooms  carefully  ventilated 
and  made  free  from  said  fire-damp,  gases,  fumes  and  vapors. ''  The 
declaration  alleges  that  on  March  27,  1880,  plaintiff  was  in  the 
employment  and  service  of  the  defendants  in  said  mine  driving 
mules,  hauling  coal  out  of  said  mine  on  a  tram-road,  and  it  became 
necessary  for  him  as  such  servant  to  go  into  the  main  drift  or 
heading,  and  into  the  lateral  drifts  or  rooms;  that  it  was  the  duty 
of  the  defendants  to  have  said  mine,  main  drift  or  heading  and 
lateral  drifts  or  rooms  well  ventilated  and  free  from  said  fire-damp, 
gases,  fumes  and  vapors;  that  while  he  was  thus  engaged  in  the 
service  of  the  defendants  on  March  27, 1880,  by  reason  of  the  care- 
lessness and  negligence  of  the  defendants  in  permitting  the  said 
fire-damp,  etc.,  to  be  and  remain  in  said  mine,  the  said  fire-damp, 
etc.,  exploded  with  great  power  and  violence  and  ignited  and  burned 
with  great  heat,  by  means  whereof  the  plaintiff  was  greatly  burned, 
wounded  and  bruised  on  both  of  his  hands  and  on  the  back  part  of 
his  head,  and  was  otherwise  injured  and  was  crippled  and  lost  the 
use  of  his  hands,  etc.     He  laid  his  damages  at  $5,000. 

The  demurrer  being  overruled,  the  defendants,  Watson  and 
Fleming,  who  had  been  served  with  process,  plctidcd  not  guilty. 
The  judge  of  the  Circuit  Court  of  Marion  county  being  so  situated 
as  to  render  it  improper  for  him  to  preside  at  the  trial,  by  consent 
of  parties  the  case  was  removed  to  the  Circuit  Court  of  Taylor 
county  for  trial.  On  August  3,  1883,  the  trial  was  commenced  and 
continued  from  day  to  day  until  August  9,  when  a  verdict  was  ren- 
dered against  the  defendants  for  $2,000  damages.  The  defendants 
moved  to  set  aside  the  verdict,  because  contrary  to  the  law  and  fche 
evidence  and  because  of  after-discovered  testimony.  The  second 
ground  was  supported '  by  affidavits.  The  motion  was  overruled. 
Three  bills  of  exceptions  were  taken  to  the  rulings  of  the  court,  the 
VoL.LV— 39 
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entitled  the  party  injared  to  maintain  an  action  to  recover  damages 
in  respect  thereof/' 

The  declaration  is  good,  and  the  demnzrer  was  properly  overroled. 

(Omitting  other  points. J 

JudgmefU  a  firmed. 


B1BH8  y.  Gastov  Gas  OoaIi  Ooxpavt. 

en  W.  Ta.  »S.) 

The  owaer  of  a  mine  is  not  boand  to  employ  the  most  expenstve  preeantioiis 
against  fire-damp,  but  only  to  use  reascmable  efforts  for  yentilation. 

If  the  owner  of  a  mine  has  n^ligently  allowed  fire-damp  to  aocnmnlate,  and 
it  is  ignited  by  a  servant  who  goes  into  it  with  a  lighted  lamp,  instead  of  a 
safety-lamp,  contrary  to  the  owner's  orders,  and  another  servant  is  injared 
by  an  explosion,  the  latter  has  no  remedy  against  the  owner. 

AOTION  for  personal  injury  by  negligence.    The  opinion  states 
the  case.    The  plaintiff  had  judgment  below. 

A.  F.  Haymond,  for  plaintiff  in  error. 

/•  W.  Masati  and  J.  Banel,  for  defendant  in  error. 

JoHHSOK,  President:  Oharles  Berns,  an  infant,  by  Oharles 
Bemsy  his  next  friend,  brought  an  action  on  the  case  in  June,  1881, 
in  the  Oironit  Court  of  Marion  county  against  James  0.  Watson, 
A.  Brooks  Fleming  and  James  fioyer,  partners  doing  business  as 
the  Gaston  Gas  Goal  Company.  There  were  three  counts  in  the 
declaration^  to  which  declaration  and  to  each  count  thereof  the  de- 
fendants demurred,  and  the  court  sustained  the  demurrer  as  to  the 
first  count  and  OTerriiled  it  as  to  the  other  two  counts.  We  will 
not  examine  the  first  count.  The  second  and  third  counts,  which 
are  substantially  the  samoy  alleged  in  substance  that  the  defendants 
were  owners  of  a  certain  coal-mine  in  the. county  of  Marion  and 
were  digging  coal  therefrom.  The  counts  with  considerable  parti- 
cularity described  the  mine,  and  ayerred  that  in  said  mine  ''large 
quantities  of  fire-damp,  gases,  fumes  and  vapors  collected  in  and 
remained  in  said  mine  in  said  main  drift  or  heading  and  in  said 
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Ittfceral  drifts  or  rooms,  so  that  the  safety  of  the  liyes 
and  limbs  of  persons  serving  the  defendants  in  and  about 
their  said  coal-mine,  and  while  in  such  service  going  into 
said  main  drift  or  heading  and  into  said  lateral  drifts  or  rooms, 
was  dependent  npon  the  care  with  which  the  said  mine  and  the 
said  main  drift  or  heading  and  the  said  lateral  drifts  or  rooms 
were  ventilated  and  made  free  from  said  fire-damp,  gases,  fumes 
and  vapors,  whereof  the  defendants  had  full  knowledge,  whereby 
it  became  the  duty  of  the  defendants  for  the  safety  of  the  persons 
so  serving  them  to  have  the  said  coal-mine  and  the  said  main  drift 
or  heading  and  the  said  lateral  drifts  or  rooms  carefully  ventilated 
and  made  free  from  said  fire-damp,  gases,  fumes  and  vapors."  The 
declaration  alleges  that  on  March  27,  1880,  plaintiff  was  in  the 
employment  and  service  of  the  defendants  in  said  mine  driving 
mules,  hauling  coal  out  of  said  mine  on  a  tram-road,  and  it  became 
necessary  for  him  as  such  servant  to  go  into  the  main  drift  or 
heading;  and  into  the  lateral  drifts  or  rooms;  that  it  was  the  duty 
of  the  defendants  to  have  said  mine,  main  drift  or  heading  and 
lateral  drifts  or  rooms  well  ventilated  and  free  from  said  fire-damp, 
gases,  fumes  and  vapors;  that  while  he  was  thus  engaged  in  the 
service  of  the  defendants  on  March  27, 1880,  by  reason  of  the  care- 
lessness and  negligence  of  the  defendants  in  permitting  the  said 
fire-damp,  etc.,  to  be  and  remain  in  said  mine,  the  said  fire-damp, 
etc.,  exploded  with  great  power  and  violence  and  ignited  and  burned 
with  great  heat,  by  means  whereof  the  plaintiff  was  greatly  burned, 
wounded  and  bruised  on  both  of  his  hands  and  on  the  back  part  of 
his  head,  and  was  otherwise  injured  and  was  crippled  and  lost  the 
use  of  his  hands,  etc.     He  laid  his  damages  at  $5,000. 

The  demurrer  being  overruled,  the  defendants,  Watson  and 
Fleming,  who  had  been  served  with  process,  pleaded  not  guilty. 
The  judge  of  the  Circuit  Court  of  Marion  county  being  so  situated 
as  to  render  it  improper  for  him  to  preside  at  the  trial,  by  consent 
of  parties  the  case  was  removed  to  the  Circuit  Court  of  Taylor 
county  for  triaL  On  August  3,  1883,  the  trial  was  commenced  and 
continued  from  day  to  day  until  August  9,  when  a  verdict  was  ren- 
dered against  the  defendants  for  $2,000  damages.  The  defendants 
moved  to  set  aside  the  verdict,  because  contrary  to  the  law  and  the 
evidence  and  because  of  after-discovered  testimony.  The  second 
ground  was  supported  by  affidavits.  The  motion  was  overruled. 
Three  bills  of  exceptions  were  taken  to  the  rulings  of  the  court,  the 
VoL.LV  —  89 


306  WEST  VIBGINIA, 


Bens  T.  Gaston  Gas  Coal  Compaiij. 


first  and  second  to  the  admission  of  evidence,  and  the  third,  which 
certifies  all  the  evidence,  to  the  refusal  to  set  aside  the  verdict  and 
grant  a  new  trial. 

To  the  judgment  the  defendants,  Watson  and  Fleming,  obtained 
a  writ  of  error  with  sup^rssdeoi. 

[Omitting  minor  considerations  and  details  of  evidence.]  ' 

What  is  the  liability  of  a  master  for  the  injary  to  his  servant  bj 
his  neglect?  The  terms  negligence  and  ordinary  care  are  correla- 
tive terms.  What  constitutes  ordinary  care  depends  on  the  circom- 
stances  of  each  particular  case.  It  is  such  care  as  a  person  of  ordi- 
nary prudence  would  exercise  under  the  circumstances.  Railroad 
Co.  V.  Ofonsby,  30  Gratt.  455.  The  measure  of  care  against  acci- 
dents which  one  must  take  to  avoid  responsibility  is  that  which  a 
person  of  ordinary  prudence  and  caution  would  use,  if  his  own 
interests  were  to  be  affected,  and  the  whole  risk  were  his  own. 
Nitro-Qlyctrine  case,  15  Wall.  524. 

In  Laning  v.  Railroad  Co^  49  N.  Y.  521 ;  8.  c,  10  Am.  Bep.  417, 
it  was  decided  that  the  duty  of  the  master  to  the  servant  is  to  fur- 
nish  proper,  perfect  and  adequate  machinery  or  other  material  and 
appliances  necessary  for  the  proposed  work  and  to  employ  skillful 
and  competent  fellow-servants,  or  to  use  due  and  reasonable  care 
to  that  end. 

In  Oiisony.  Railroad  Go.,  46  Mo.  168,  it  was  held,  that  the  legal 
implication  is  that  the  employer  will  adopt  suitable  instruments  and 
means  with  which  to  carry  on  his  business.  If  he  fails  to  do  so,  he  is 
guilty  of  a  breach  of  duty  under  his  contract,  for  the  consequence  of 
which  in  justice  and  sound  reason  he  ought  to  be  responsible. 

Spelman  v.  Fisher  Iron  Company,  56  Barb.  151,  was  an  action 
brought  against  a  corporation  by  one  of  its  laborers  employed  in 
blasting  for  an  injury  occasioned  by  the  premature  discharge  of  a 
blast  loaded  with  a  newly  invented  powder,  which  he  was  directed 
to  use  by  the  defendant's  foreman  or  superintendent.  The  com- 
plaint alleged  that  the  company  furnished  the  powder  for  use  in 
its  ordinary  and  appropriate  business;  that  its  superintendent 
directed  its  use  by  the  plaintiff  in  such  business;  that  it  had  never 
been  used  as  an  explosive  in  blasting  and  was  in  fact  unfit  and 
UDsafe  for  such  use;  and  that  the  plaintiff  was  ignorant  of  its  dan- 
gerous properties;  it  was  held  on  demurrer  that  a  right  of  action 
was  unquestionably  stated;  also  that  the  plaintiff  under  his  contract 
assumed  the  risk  of  personal  injury  m  blasting  with  the  ordinary 
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mpplianoes  and  for  that  parpose,  bat  not  these  risks  attendant  upon 
the  use  of  an  nnnsoal,  untested  and  exceedingly  dangerous  article, 
▼hich  could  not  be  tamped  without  ineyitable  explosion,  which 
dailgerouB  quality  was  unknown  to  him;  that  it  was  gross  negligence 
in  the  company  to  furnish  such  an  article  for  the  laborer's  use  with* 
out  giving  him  information  in  that  particular,  whether  the  com- 
pany was  aware  of  its  dangerous  quality,  or  furnished  it  for  use 
without  having  taken  any  steps  to  obtain  such  knowledge. 

In  Sofod&n  y.  Mining  Company,  55  GaL  443,  it  was  decided,  that 
in  an  action  by  an  employee  for  iigury  incurred  in  the  course  of  the 
employment,  the  court  below  having  at  the  request  of  the  plaintiff 
instructed  the  jury,  that  "the  servant  assumes  no  risk,  except  such 
aa  existed  at  the  beginning  of  the  employment,  and  such  as  are  in* 
cidental  to  the  business,"  the  court  should  have  added  words  equiv- 
alent to  ''or  which  existed  during  the  course  of  the  employment 
of  which  the  employee  had  knowledge  or  was  bound  to  have  knowl- 
edge." 

In  Johnson  v.  Bruner,  61  Penn.  St.  58,  it  was  decided,  that  where 
an  injury  happens  to  a  servant  in  the  course  of  his  employment, 
the  master  is  responsible,  if  it  was  caused  by  his  negligence,  but  if 
it  was  the  result  of  the  hazardous  nature  of  the  employment,  he  is 
not  liable,  unless  his  negligence  was  the  direct  and  proximate 
cause  of  the  injury.  An  employer  does  not  impliedly  guarantee 
the  absolute  safety  of  his  employees.  In  accepting,  the  latter  is 
assumed  to  have  notice  of  all  patent  risks  incidental  thereto,  or 
of  which  he  is  informed,  or  of  which  it  is  his  duty  to  inform 
himself,  and  is  assumed  to  undertake  to  run  such  risks. 

In  Sghes  v.  Packer,  99  Penn.  St.  465,  the  plaintiff  was  injured 
by  a  fall  from  a  building,  which  he  was  helping  to  construct,  which 
&11  was  occasioned  by  the  removal  of  certain  tackling.  The  court 
below  charged,  that  if  the  defendant  caused  to  be  removed  a  sup- 
port essential  to  keep  the  building  in  position  without  notifying 
the  plaintiff,  and  the  plaintiff  did  not  know  of  such  removal,  and 
it  was  improper  to  cause  such  removal,  then  the  defendant  was  guilty 
of  negligence.  Held,  this  was  error;  the  jury  should  have  been  in- 
structed, that  if  the  defendant  acted  in  good  faith  in  directing  the 
removal  of  the  tackle,  believing  according  to  the  best  of  his  judg- 
ment that  there  was  no  danger  in  so  doing,  he  was  not  guilty  of 
negligence.  They  should  also  have  been  instructed,  that  the  omis- 
sion of  the  defendant  to  notify  the  plaintiff  of  the  removal  of  the 


308  WEST  VIRGINIA, 


BeniB  T.  Gaston  Gas  Coal  Companj. 


Uckle  did  not  constitate  negligence^  as  the  phuntifFmostbeheldtd 
have  been  cognizant  of  that  which  was  clearly  yisible  to  his  sight. 

In  Coal  Co.  v.  Healer,  84  111.  127,  it  was  held,  that  nnder  the 
statute  of  Illinois  the  widow  was  entitled  to  recover  damages  for  the 
death  of  her  husband  caused  by  a  fire  in  the  mine,  which  was  purely 
accidental,  for  the  neglect  to  haye  a  second  means  of  escape  as  re- 
quired by  the  statute.  See  also  BartUtt  Coal  and  Mining  Co,  r. 
Roach,  68  IlL  174,  and  Litchfield  Coal  Co.  y.  Taylor,  81  El.  590. 

A  workman  employed  in  any  dangerous  occupation  takes  it  with 
all  ordinary  risks.  The  master  is  bound  to  provide  for  the  safety 
of  his  workmen,  as  far  as  can  be  reasonably  expected,  and  he  must 
not  use  any  art  to  conceal  dangers,  but  he  is  not  obliged  to  take  more 
care  of  his  servant  than  he  would  be  expected  as  a  prudent  man  to 
take  of  himself.  If  a  workman  reasonably  apprehends  danger  from 
any  particular  acts,  he  may  decline  to  do  them.  If  he  willingly  or 
wilfully  encounters  dangers  which  are  known  to  himself,  or  which 
are  notorious,  the  master  is  not  responsible.  Thus  a  coal-owner 
will  not  be  liable  for  accidents  from  explosions  of  gas  found  in  the 
due  course  of  working,  or  from  irruptions  of  water,  if  ordinary  pre- 
cautions have  been  taken  by  him.  But  a  master  is  bound  to  pro- 
tect his  workmen  against  unnecessary  risks  in  works  of  danger. 
Bainbridge  on  Mines  and  Minerals  (Am.  ed.),  468. 

Is  it  necessary  for  a  master  to  have  the  best  machinery  in  his 
works,  or  is  it  sufficient  that  he  has  machinery  and  appliances  that 
are  reasonably  safe?  In  Deviti  v.  Railroad  Co.,  60  Mo.  302,  it  was 
held,  that  if  principal  has  been  guilty  of  fault  or  negligence  either 
in  providing  suitable  machinery  or  in  the  selection  or  employment 
of  agents  or  servants,  and  injuries  arise  in  consequence,  he  must  re- 
spond in  damages.  But  when  the  servant  himself,  well  knowing  the 
default  of  his  principal,  as  in  providing  defective  or  unsuitable  ma- 
chinery, voluntarily  enters  upon  the  employment,  he  assumes  the 
risk  and  cannot  hold  his  employer  for  the  consequences.  Railroad 
Co.  v.  Bishop,  50  Oa.  465. 

In  Payne  v.  Reese,  100  Penn.  St.  301,  it  was  decided,  that  an 
employer  is  not  bound  to  furnish  for  his  workmen  the  safest  ma- 
chinery nor  to  provide  the  best  methods  for  its  operation,  in  order 
to  save  himself  from  responsibility  for  accidents  resulting  from  ita 
use.  If  the  machinery  be  of  an  ordinary  character,  and  such  as  can 
with  reasonable  care  be  used  without  danger  to  the  employee,  it  is  all 
that  can  be  required  of  the  employer. 


DECEMBER  TEBM,  1885.  SQQ 

Bems  y.  Gaston  Gas  Coal  Companj. 

In  Railroad  Co.  y.  OiUUrsleeve,  33  Mich.  133^  it  was  held  thafc  an 
employer  cannot  properly  be  held  to  be  under  8o  strict  obli^tion 
to  his  seryantsy  as  to  be  required  under  all  circumstances  to  make 
use  only  of  the  safest  known  appliances  and  instruments,  and  to  be 
held  responsible  for  any  failure  to  discard  what  is  not  such  and  to 
snpply  its  place  with  something  better  and  safer.  In  that  case,  tlxe 
company  were  using  an  old  mail-car,  which  was  lower  than  the  other 
cars  and  more  difficult  to  couple,  and  the  plaintiffs  intestate  was 
killed  while  attempting  to  couple  such  low  car  with  a  higher  one. 
GooLET,  G.  J.y  in  deliyering  the  opinion  of  the  court  said:  ^'The 
car  which  was  the  cause  of  the  injury  in  this  case  was  not  in  itself 
dangerous,  or  unfit  for  use.  In  coupling  it  with  other  cars  peculiar 
caution  was  requisite,  making  it  more  liable  to  cause  injury  than 
would  be  a  car  of  modem  construction.  Its  use  therefore  made  the 
employment  more  dangerous  than  it  otherwise  would  be.  In  that 
particular  the  case  may  be  compared  to  that  of  a  farmer,  who  with 
knowledge  on  the  part  of  himself,  and  those  in  his  employ,  that  a 
horse  he  has  had  in  use  is  disposed  to  be  fractious,  and  unmanage- 
able, continues  neyertheless  to  use  him  in  his  business.  It  may  be 
compared  to  that  of  a  merchant,  who  continues  to  make  use  of  a 
fluid  for  light,  when  something  else  which  is  within  his  reach  has 
been  demonstrated  by  experience  to  be  safer.  So  far  as  we  can  per- 
ceive the  case  of  the  manufacturer  would  not  bo  different  in  principle, 
who  would  continue  the  use  of  a  building  which,  in  the  event  of  a 
conflagration  would  subject  his  employees  to  greater  risks  than  one  of 
different  construction.  *  *  ♦  Ifow  any  rule  on  this  subject 
must  be  a  general  rule,  and  not  one  to  be  applied  to  railroad  com- 
panies alone.  It  will  be  perceived  that  the  risk  in  this  case  was 
such  as  would  affect  only  the  person  employed,  and  that  whatever 
duty  was  imposed  by  the  circumstances  upon  any  one,  could  have 
reference  only  to  such  persons.  The  case  is  consequently  divested 
of  any  question  except  such  as  would  concern  the  relation  of  master 
and  servant,  and  the  same  rule  would  govern  the  case  that  would 
govern  were  the  questions  to  arise  between  the  farmer,  the  mechanic 
or  the  manufacturer  and  the  person  in  his  employ.  And  treating 
it  as  a  question  of  such  broad  application,  we  do  not  perceive  any 
ground  upon  which  the  plaintiff's  case  can  safely  be  planted  which 
comes  short  of  this;  that  the  employer  is  under  obligation  to  his 
servants  under  all  circumstances  to  make  use  of  the  safest  known 
appliances  and  instruments,  and  is  responsible  for  any  failure  to 
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discard  what  is  not  such,  and  to  supply  its  place  with  something 
safer.  Anj  doctrine  so  far  reaching  110  this,  would  be  manifestly 
destructive  of  the  general  rule»  and  would  almost  make  the  employer 
the  guarantee  of  his  serrants'  safety  in  his  employ.  But  under  any 
less  severe  responsibility,  it  would  be  impossible  to  sustain  a  judg- 
ment against  this  defendant  upon  the  sole  ground  of  a  failure  to 
discontinue  the  use  of  this  car.  In  any  light  in  which  the  question 
can  be  viewed,  no  breach  of  duty  can  be  charged  against  the  de- 
fendant,  unless  it  be  the  duty  to  make  the  employment  as  safe  for 
the  persons  employed  as  was  possible.  Certainly  in  making  use  of 
this  car  no  confidence  which  was  reposed  in  the  prudence  and  cau-> 
tionof  the  employer  has  been  betrayed. 

The  difficulties,  110  here  stated,  were  fully  known  and  understood 
and  the  intestate  voluntarily  continued  to  encounter  the  risk." 

In  Leonard  v.  OoUina,  70  N.  Y.  90,  it  appeared,  that  the  servant 
was  killed  by  the  fall  of  an  overhanging  portion  of  a  bank  of  earthy 
which  was  being  excavated  under  the  direction  of  the  master.  *  It 
wa0  held  error  to  charge  the  jury  to  tiie  efFect,  that  if  the  defend- 
ant could  have  done  any  thing  which  would  have  prevented  the  ac* 
oident,  his  omission  to  do  so  was  negligence.  The  court  in  ita 
opinion  said:  ''  The  court  in  this  case  charged  the  jury  that  it  is 
the  duty  of  an  employer  to  take  all  reasonable  care  of  his  work- 
men and  therefore  if  they  should  find  ^'  that  the  defendant  waa 
guilty  of  any  negligence— omitted  to  do  any  thing  by  which  the  life 
of  the  plaintifTs  intestate  could  have  been  preserved,  he  would  be 
liable.  It  was  for  the  jury  to  say  whether  all  things  considered 
there  was  any  thing  which  the  defendant  could  have  devised  to  have 
prevented  the  accident;  whether  there  was  any  thing  in  hisezperi- 
enoe  and  familiarity  with  that  kind  of  business  which  would  have 
suggested  to  him  there  was  any  special  danger  against  which  he 
ought  to  take  special  care." 

The  defendant  at  the  conclusion  of  the  charge  excepted  to  the 
following  instruction  to  the  jury:  ''If  the  defendant  could  have 
done  any  thing  to  preserve  the  life  of  the  deceased,  that  he  should 
have  done  it,"  and  the  judge  qualified  it  by  saying,  ''  Perhaps  pre- 
serve the  life  is  susceptible  of  criticism.  I  meant  to  say  any  thing 
that  could  have  prevented  the  accident."  The  defendant  excepted 
to  the  charge  as  qualified.  We  are  of  opinion  that  the  judge  erred 
in  this  instruction.  That  the  defendant  could  have  done  some- 
thing which  would  have  prevented  the  accident  cannot  be  doubted. 
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3nt  this  was  not  the  test  of  his  liabiliiy.  The  question  was:  Was 
he  negligent?  Di^  he  exercise  ordinary  care  and  pradenoe  in  oon- 
dacting  the  ezoayation  in  yiew  of  the  position  of  the  deceased,  the 
probable  consequences  which  would  result  from  the  falling  of  the 
overhanging  earth,  while  the  intestate  was  below?  The  error  in  the 
charge  was  calculated  to  mislead  the  jury  upon  a  material  point, 
and  was  not,  we  think,  cured  by  the  other  instructions  gi^en." 

Man  must  earn  his  bread,  therefore  he  must  labor.  To  procure 
labor,  he  must  of  course  enter  the  employment  of  others.  If  capi- 
talists were  held  to  be  insurers  of  the  lives  of  those  who  enter  their 
senrice  in  their  various  industries,  whether  in  operating  railroads, 
in  constnicting  buildings,  in  various  sorts  of  mining  operations, 
and  in  all  the  multifarious  ways  by  which  money  is  made,  these 
industries  would  languish,  and  many  more  laborers  would  be  out 
of  employment^  and  the  laboring  poor  would  suffer  infinitely  more 
than  now.  Therefore  it  has  been  found  necessary  to  adopt  reason- 
able rules  for  ascertaining  the  responsibility  of  the  master  for 
injuries,  to  the  servant. 

We  here  state  some  of  the  rules: 

When  a  servant  enters  into  the  employment  of  a  master,  he 
assumes  all  the  ordinary  risks  incident  to  the  employment,  whether 
the  employment  is  dangerous  or  otherwise. 

The  master  must  provide  for  the  safety  of  his  servant,  as  far  as 
can  reasonably  be  expected  under  the  dronmstances;  but  he  is  not 
obliged  to  take  more  care  of  his  servant  than  a  prudent  man  would 
be  expected  to  take  of  himself. 

If  a  seryant  willfully  encounters  dangers,  which  are  known  to 
him  or  are  notorious,  the  master  is  not  responsible  for  an  injury 
occasioned  thereby. 

.  The  measure  of  oai^  which  a  master  must  take  to  avoid  respon- 
sibility for  injury  to  his  servant,  is  that  which  a  person  of  ordinary 
prudence  and  caution  would  use  if  his  own  interests  were  to  be 
affected,  and  the  whole  risk  were  his  own. 

Diligence  and  ordinary  care  are  correlative  terms.  What  consti- 
tutes ordinary  care  depends  on  the  circumstances  of  each  particu- 
lar case.  It  is  such  care  as  a  person  of  ordinary  prudence  would 
exercise  under  the  circumstances. 

If  the  master  has  been  guilty  of  negligence  in  failing  to  procure 
suitable  appliances  or  machinery  for  the  carrying  on  of  his  busi- 
ness,  and  injuries  result  therefrom  to  his  servants,  he  must  respond 
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in  damages,  anless  the  senrant,  well  knowing  the  default  of  the 
master  in  this  respect,  enters  upon  the  employment  or  continues 
therein  after  such  knowledge,  in  which  case  he  assumes  the  risk 
and  cannot  hold  the  master  for  the  consequences;  but  if  the  serrant 
knows  the  defect  and  has  reasonable  ground  to  beliere  that  the 
master  has  cured  or  will  immediately  cure  the  defect,  he  is  not 
guilty  of  negligence  by  remaining  in  the  service  and  may  recorer 
for  injury  caused  by  such  negligence  of  the  master. 

The  master  is  not  bound  to  furnish  for  his  workmen  the  safest 
and  best  machinery,  nor  to  provide  the  best  methods  for  the  work 
in  which  he  engaged,  to  save  himself  from  responsibility  for  injury 
to  his  servant.  If  the  machinery  or  appliances  which  he  has  be  ol 
an  ordinary  character,  and  such  as  can  with  reasonable  care  be  used 
without  danger  to  the  employee,  it  is  all  that  can  be  required  of  the 
employer. 

The  owner  of  a  coal  mine  is  not  required  to  resort  to  the  most 
expensive  methods  for  keeping  his  mines  free  from  fire-damp  in 
order  to  escape  responsibility  for  injury  to  his  servants  working  in 
the  mines  caused  by  the  explosion  of  the  fire-damp.  If  he  has 
reasonably  safe  methods  in  use  for  the  proper  ventilation  of  the 
mine,  and  uses  reasonable  care  to  keep  the  mine  properly  venti- 
lated and  the  fire-damp  expelled  therefrom,  he  will  not  be  responsi* 
bio.    He  is  not  held  to  extraordinary  care. 

Any  different  rule  from  this  last  one  would  be  disastrous  to  min- 
ing interests.  If  every  proprietor  of  coal  mines  should  be  held 
responsible  for  all  injuries  to  his  servants  caused  by  the  explosion 
of  fire-damp,  unless  he  procured  all  the  new  and  expensive  machin- 
ery which  might  be  invented  to  prevent  such  explosions,  the  i^esult 
might  be  that  a  monopoly  in  mining  would  be  created,  because 
none  but  heavy  capitalists  would  be  able  to  procure  the  new 
machinery.   ' 

[Omitting  evidence.] 

By  admitting  this  evidence  the  court  virtually  instructed  the 
jury,  that  if  the  defendant  could  have  so  ventilated  the  mine  by 
forcing  in  air  by  machinery  (a  process  so  unusual,  that  a  miner  of 
twenty  years'  experience  had  never  seen  it  tried),  as  to  have  expelled 
the  fire-damp  and  kept  the  mine  free  therefrom,  and  thus  have 
prevented  the  explosion,  he  was  guilty  of  negligence  in  failing  to 
do  so.  Upon  the  authorities  which  we  have  cited,  and  according 
to  reason  and  the  rules  which  have  been  laid  down^  the  admission 
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of  this  evidence  was  error  to  the  prejudice  of  the  defendants,  for 
which  the  jadgment  will  have  to  be  reversed  and  a  new  trial 
awarded. 

Afl  the  case  will  have  to  be  remanded  for  a  new  trial,  we  will  not 
speak  of  the  weight  of  the  testimony,  as  it  may  be  different  on  the 
next  trial;  but  as  no  instructions  were  asked,  and  there  is  no  other 
oase  in  the  books,  so  far  as  my  research  extends  like  this,  we  deem 
it  proper  to  discuss  another  question  presented  by  counsel  for 
plaintiff  in  error,  not  as  it  relates  to  the  evidence  in  this  case  now, 
but  as  it  may  relate  to  it  on  the  next  trial;  whether  conceding  for 
the  sake  of  the  argument,  that  Work  and  Reese,  who  were  killed 
by  the  explosion,  were  fellow-servants  of  the  plaintiff,  and  that  in 
violation  of  instructions  they  went  into  the  heading  with  their  ordi- 
nary mining  lamps  lighted,  without  taking  the  safety-lamp,  as 
instructed  to  do,  and  thus  ignited  the  gas  and  in  consequence  it 
exploded,  killing  them  and  injuring  the  plaintiff,  who  did  not  con- 
tribute to  the  injury,  the  plaintiff  could  recover  if  the  jury  believed 
from  the  evidence,  that  through  the  negligence  of  the  defendants, 
the  fire-damp  or  explosive  gas  was  in  the  mine?  Of  course  all  these 
aasamed  facts  were  questions  for  the  jury;  and  if  we  were  consider- 
ing this  question  on  a  motion  for  a  new  trial,  if  there  was  evidence 
tending  to  prove  the  negligence  of  the  defendants,  and  tending  to 
show  that  there  was  no  negligence  on  the  part  of  the  fellow-ser- 
vants. Work  and  Reese,  the  whole  question  of  the  responsibility  of 
the  defendants  would  have  to  be  left  to  the  jury.  Johnson  v. 
Broton,  61  Penn.  St.  58;  Washington  t.  B.  <§  0.  R.  Co.,  17  W.  Va. 
190. 

In  Wright  v.  Bailroad  Co,,  25  K  Y.  562,  it  was  decided  that  a  mas- 
ter is  not  chargeable  for  injuries  to  one  servant  caused  by  the  neg-» 
ligence  of  another,  on  the  ground  of  the  unskillf  ulness  of  the  latter, 
unless  the  injuries  resulted  from  such  unskilfulness.  In  Warner 
T.  Railroad  Co.,  39  N.  Y.  468,  it  was  decided  that  the  only  ground  of 
liability  of  the  master  to  an  employee  for  injuries  resulting  from  the 
carelessness  of  a  co-employee,  which  the  law  recognizes  is  that  which 
arises  from  personal  negligence  or  from  want  of  proper  care  and 
prudence  in  the  management  of  his  affairs  or  in  the  selection  of  his 
agents  or  appliances,  etc. 

In  BoothY.  Railroad  Co.,  73  N.  Y.  88;  a.  o.,  S9  Am.  Rep.  97,  it 
was  decided  that  where  the  negligence  of  the  engineer  of  a  train  in 
ranning  it  is  contributory  with  that  of  the  company  in  not  sending 
VOL.LY— 40 
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ftfliifficient  number  of  brakem6ii,and  both  together canse  an  injury 
to  an  employee^  the  negligence  of  the  engineer  does  not  reUere  the 
company  from  liability. 

.  In  Gayzer  v.  Taylor,  10  Gray,  274,  it  was  decided  that  a  master 
is  liable  to  his  servant  for  injuries  resulting  from  a  defect  in  his 
machinery,  although  the  negligenoe  of  a  fellow-serrant  contributes 
to  the  accident. 

In  OrutchfiOd  y.  Railroad  Co.,  76  N.  0. 820,  it  was  decided  that  a 
master  is  liable  for  an  injury  to  a  serraat  resulting  from  the  negli- 
gence of  a  feUow-senrant,  if  the  master  oontributes  to  the  negli- 
gence* 

In  MeMahon  y.  Henninff,  1  McOrary,  516,  it  was  decided  by 
McCraby,  J.,  that  a  master  is  liable  for  negligence  in  the  use  of 
defectiye  machinery,  whereby  his  senrant  was  injured,  although  the 
negligence  of  a  fellow-servant  contributed  to  the  injury.  There  ia 
nothing  contrary  to  this  view  in  Washington  y.  B.  ^  0.  B.  Oo.,  17  - 
W.  Ya.  190,  or  Faucet  r.  Railroad  Co.,  24  W.  Va.  765.  In  both  these 
cases  it  was  held  that  the  cause  of  an  injuiy  in  contemplation  of 
law  is  that  which  immediately  produces  it  as  its  natural  conse- 
quence, and  therefore  if  a  party  be  guilty  of  an  act  of  negligence 
which  would  naturally  produce  an  injuiy  to  another,  but  befom 
such  injury  results,  a  third  person  does  some  act,  which  is  the 
immediate  cause  of  the  injuiy,  such  third  person  is  alone  responsi- 
ble therefor,  and  the  original  party  is  in  no  degree  responsible 
therefor,  though  the  injuiy  cotQd  never  have  occurred  but  for  hit 
negligence.  The  casual  connection  between  the  first  act  of  neglir 
genoe  and  the  injury  is  broken  by  the  intervention  of  the  act  of  a 
rie^sponsible  pariy,  which  act  is  in  law  regarded  as  the  sole  cause  of 
the  injury* 

In  the  cases  which  I  have  cited  from  other  States,  the  two 
causes  together,  the  negligenoe  of  the  master  and  the  neg^gence  of 
the  fellow-servant,  caused  the  injury  to  the  servant.  If  therefore 
it  appears  that  the  proprietors  of  a  coal-mine  had  been  negligent  in 
permitting  fire-damp  to  accumukte  in  their  mine,  which  would 
not  produce  any  injuiy  until  ignited,  and  if  it  were  ignited  by  a 
fellow-servant,  who  went  into  the  dangerous  part  of  the  mine  with 
a  lighted  lamp  contrary  to  the  orders  of  the  proprietor  of  the  mine^ 
and  b;  such  lighted  lamp  the  fire-damp  was  ignited  and  exploded* 
by  which  a  servant  was  injured,  such  explosion  and  injury  would 
be  directly  and  immediately  caused  by  the  act  of  the  fellow-servant 
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snd  not  by  the  negligence  of  the  master,  and  the  master  nnder 
these  drciunstances  would  not  be  responsible  for  snch  injury.  We 
do  not  say  that  these  were  the  facts.  It  may  be  that  those  who 
went  into  the  mine,  did  not  take  lighted  lamps,  and  that  the  gas 
was  ignited  in  some  other  way.  It  may  be  that  the  mine  **  boss  '* 
had  not  done  his  duty  in  exploring  the  mine  with  the  safety-lamp 
to  discover  the  presence  of  gas;  and  it  may  be  that  no  order  had 
been  given  not  to  enter  that  part  of  the  mine  without  taking  the 
safety-lamp;  all  these  are  questions  for  the  jury  as  to  the  manner 
in  which  the  explosion  occurred. 

It  is  unnecessary  to  oonsider  the  affidarits  as  to  the  afte^d]»* 
eovered  eyidence. 

For  the  errors  pointed  out  the  judgment  is  zeyened  with  coets^ 
the  yerdict  of  the  jury  set  aside,  and  the  case  remanded  for  a  new 
MaL  Bwenedand  rmiumtUtU 
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AOnON  to  reooyer  the  amount  of  a  note  paid.    The  opiiuaa 
states  the  case.    The  plaintiff  had  judgment  below. 


A.  J.  Ckurif  for  plaintiff  in  enor. 

.  OtUdtM  dt  OaldwMf  for  defendant  in  enor. 

JoHHSOV,  President  On  September  8,  1884,  B.  R.  Johnson 
brought  in  the  municipal  court  of  Wheeling  an  action  of  trespass 
on  the  case  in  qssumprit  against  the  Oommercial  Bank  of  Wheel- 
ing, to  reooyer  the  amount  of  a  note,  $226,  which  purported  to 
haye  been  signed  by  said  B.  B.  Johnson,  payable  to  the  order  of 
Philip  Metzner,  and  negotiated  by  said  bank,  and  after  maturity 
paid  by  said  supposed  maker,  who  afterward  disooiwed  thai  hia 
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signature  thereto  was  a  forgery.  The  declaration  contained  the 
common  counts  in  assumpsit^  no  special  count. 

The  defendant  demurred  to  the  declaration,  which  demurrer  was 
orerruled,  and  the  defendant  pleaded  noip^ssumpsiL  The  case  was 
tried  before  a  jury  and  verdict  was  rendered  for  the  plaintifF.  The 
defendant  moved  to  set  aside  the  verdict  and  grant  it  a  new  trial, 
which  motion  was  overruled,  and  judgment  was  entered  on  the 
verdict.  The  defendant  took  a  bill  of  exceptions  to  certain  rulings 
of  the  court,  which  bill  certifies  all  the  evidence  m  the  case. 

[Omitting  the  evidence,  which  was  to  the  efFect  that  Johnston 
paid  the  note  without  seeing  it,  although  there  was  nothing  to  pre- 
vent his  seeing  it.] 

Under  these  circumstances  can  the  defendant,  the  Commercial 
Bank,  be  required  by  law  to  pay  back  the  money  so  paid  on  said 
forged  note? 

The  leading  case  on  the  subject,  30  regarded  in  all  the  books,  is 
Price  V.  Neal,  decided  in  1762,  3  Burr.  1354.  It  was  an  action  on 
the  case  brought  by  Price  against  Xeal,  wherein  Price  declares  that 
the  defendant,  Neal,  was  indebted  to  him  to  £80  for  money  had 
and  received  to  his,  plaintiff's,  use,  and  damages  were  laid  at  £100. 
It  was  proved  at  the  trial  that  a  bill  was  drawn  as  follows:  ^  Leices- 
ter, 22d  November,  1760.  Sir: — Six  weeks  after  date  jNiy  Mr. 
Boger  Beeding,  or  order,  £40,  value  received,  for  Mr.  Thomas 
Ploughfor,  as  advised  by  sir,  your  humble  servant,  Benjamin  Sut- 
ton. To  Mr.  John  Price  in  Bushlane,  Cannon  street,  London. 
Indorsed:  B.  Beeding,  Anthony  Topham,  Hammond  and  Larocke. 
Beceived  the  contents,  James  Watson  &  Son;  witness,  Edward 
Neal;^^  that  this  bill  was  indorsed  to  the  defendant  for  a  valuable 
consideration  and  notice  of  the  bill  was  left  at  the  plaintiff's  house 
on  the  day  it  became  due.  Whereupon  the  plaintiff  sent  his  ser- 
vant to  call  on  the  defendant  to  pay  him  the  said  sum  of  £40  and 
take  up  said  bill,  which  was  done  accordingly;  that  another  bill 
was  drawn  as  follows:  "Leicester,  Ist  February,  1761,  Sir: — Six 
weeks  after  date  pay  Mr.  Boger  Beeding,  or  order,  £40,  value 
received,  for  Mr.  Thomas  Ploughfor,  as  advised  by  sir,  your  hum- 
ble servant,  Benjamin  Sutton.  To  Mr.  John  Price,  in  Bushlane, 
Gannon  street,  London;"  that  this  bill  was  indorsed:  "B.  Beeding, 
Thomas  Watson  &  Son.  Witness  for  Smith,  Bight  &  Co; "  that 
the  plaintiff  accepted  this  bill  by  writing  on  it, ''accepted,  John 
Price,"  and  that  the  plaintiff  wrote  on  the  back  of  it:  ''Mo8sr8# 
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Frame  and  Barclay/ pay  £40  for  John  Price;"  that  this  bill  being 
80  accepted  was  indorsed  to  the  defendant  for  a  yalaable  considera- 
tion, and  left  at  his  banker^  for  payment  and  was  paid  by  order  of 
the  plaintiff  and  taken  up. 

**  Both  those  bills  were  forged  by  one  Lee,  who  has  been  since 
hanged  for  the  forgery.  The  defendant,  Neal,  acted  innocently 
and  lonafide,  without  the  least  priyity  or  suspicion  of  the  said  for- 
geries or  either  of  them,  and  paid  the  whole  value  of  those 
bills.  The  jury  found  a  yerdiot  for  plaintiff  and  assessed  damages 
£80,  and  cost  £40,  subject  to  the  opinion  of  the  court  on  fchia 
question:  *  Whether  the  plaintiff,  under  the  circumstances  of  the 
case,  can  recover  back  from  the  defendant  the  money  he  paid  on 
the  said  bills  or  either  of  them?'  Mr.  Stowe,  for  the  plaintiff, 
argued  that  he  ought  to  recoyer  back  the  money  in  this  action,  as- 
it  was  paid  by  him  by  mistake  only,  on  supposidon  that  those  were 
true,  genuine  bills,  and  as  he  could  never  recover  it  of  the  drawer, 
because  in  fact  no  drawer  exists,  nor  against  the  forger,  because  he 
is  hanged.  Mr.  Yates,  for  the  defendant,  argued  that  the  plaintiff 
was  not  entitled  to  recover  back  this  money  from  the  defendant. 
He  denied  it  to  be  a  payment  by  mistake  and  insisted  that  it  was 
rather  owing  to  the  negligence  of  the  plaintiff,  who  should  have 
inquired  and  satisfied  himself,  *  whether  the  bill  was  really  drawn 
on  him  by  Sutton  or  not'  Here  is  no  fraud  in  the  defendant, 
who  is  stated  to  have  acted  innocently  and  bona  fide  without  the 
least  privity  or  suspicion  of  the  forgery  and  to  have  paid  the  Whole 
value  of  the  bill&  Lord  Maksfibld  stopped  him  from  going  on, 
toying: 

*^  *  This  is  one  of  those  cases  that  can  never  be  made  plainer  by 
argument  It  is  an  action  on  the  case  for  money  had  and  received 
for  the  plaintiff's  use,  in  which  action  the  plaintiff  cannot  recover 
the  money  back,  unless  it  be  against  conscience  in  the  defendant 
to  retain  it;  and  great  liberality  is  always  allowed  in  this  sort  of 
action.  But  it  can  never  be  thought  unconscientious  in  the  defend^ 
ant  to  retain  this  money,  when  ho  has  once  received  it  on  a  bill  of 
exchange,  rendered  to  him  for  a  fair  and  valuable  consideration, 
which  he  had  bona  fide  ptiiA  without  the  least  privity  or  suspicion 
of  any  forgery.  Here  was  no  fraud,  no  wrong.  It  was  incumbent 
on  the  plaintiff  to  be  satisfied  that  the  bill  drawn  upon  him  was  the 
drawer's  hand  before  he  acoepted  or  paid  it>  but  it  was  not  incum- 
bent on  the  plaintiff  to  inquire  into  it    Here  was  notice  given 
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by  the  defendanfe  to  the  plaintifF  of  a  bill  drawn  upon  him;  and  he 
«end8  hia  aerrant  to  pay  it  and  take  it  up.  The  other  bill  he 
aotnally  aooepts;  after  whioh  aooeptance  the  defendant  innocently 
and  honafide  disoonnts  it  The  plaintiff  lies  by  for  a  considerable 
time  after  he  has  paid  these  bills,  and  then  found  oat  they  were 
forged,  and  the  forger  comes  to  be  hanged.  He  made  no  objection 
to  them  at  the  time  of  paying  them.  Whatever  neglect  there  was, 
was  on  his  side.  The  defendant  had  actual  encouragement  from  the 
plaintiff  himself  for  negotiating  the  second  bill,  from  the  plaintiff's 
having  without  any  scruple  or  hesitation  paid  the  first,  and  he  paid 
ihe  wh<de  value  bona  fide.  It  is  a  misfortune  which  has  happened 
without  the  defendant's  fault  or  neglect.  If  there  was  no  neglect 
in  the  plaintiff  yet  there  is  no  reason  to  throw  off  the  loss  from  one 
innocent  man  upon  another  innocent  man;  but  in  this  case  if  there 
was  any  fault  or  negli^nce  in  any  one  it  certainly  was  in  the  plain- 
tiff and  not  in  the  defendant.' " 

In  Smith  V.  Mwre^r,  6  Taunt  76  (1  E.  0.  L.  312),  the  defendant 
took  a  bill  accepted  payable  at  the  plaintiffs',  who  were  the  drawer's 
bankers  and  indorsed  it  to  their,  the  defendants',  agents,  to  whom 
the  plaintiffs  paid  it  when  due,  and  seven  days  after  sent  it  as 
their  voucher  to  the  drawee,  who  apprized  them  that  the  accept- 
■ance  was  forged.  It  was  held  by  three  judges,  Dallas,  Hbath 
^d  GiBBS,  0.  J.,  against  Ohambbb,  J.,  that  the  plaintifb  oould 
not  recover  from  the  defendants  the  amount  which  they  had  thus 
paid  them  on  the  forged  acceptance,  Dallas,  J.,  said:  ''And 
though  the  facts  are  not  precisely  the  same,  I  think  the  case  of 
Price  V.  NM,  8  Burr.  1354,  and  1  Bl.  390,  furnishes  a  rule,  whioh 
ought  to  govern  the  present"  Gibbs,  0.  J.,  said:  "  A  narrow  and 
particular  ground  is  with  me  conclusive  in  this  case.  If  the  accept- 
ance had  been  genuine  and  the  plaintiffs  had  refused  payment,  the 
defendants  had  their  remedy  against  the  supposed  acceptor;  or  if 
they  failed  to  obtain  the  amount  from  him,  they  had  their  remedy 
against  the  prior  parties  on  the  bill.  The  acceptance  carried  with 
it  an  order  on  the  bankers  of  the  supposed  acceptor  to  pay  the 
pioney.  It  purported  to  be  an  order  of  Evans,  whose  banker  the 
plaintiffs  were.  It  was  incumbent  on  them  to  see  to  the  reality  of 
that  order  before  they  obeyed  it,  and  if  by  obeying  it  they  are  the 
aufferers,  they  ought  not  to  throw  on  another  a  loss  occurring  with- 
out  fault  of  his.  See  the  circumstances.  The  defendants  present 
the  bill  for  payment,  and  it  is  paid  to  them.   The  money  remained 
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in  fheir  handB^  without  damand  made  on  them  for  it,  from  the  28d 
4ii  Apzil  till  the  dOth  of  April;  the  forgeiy  being  then  disooreied 
the  plaintiffB  demand  it  back  from  the  dedFendants.  If  the  plain- 
tiffii  had  originallj  xefoBed  to  pay  this  money,  the  holder  woiild 
immediately  have  given  notioe  to  the  drawer  and  to  the  immediate 
indoiaer  whioh  wonld  have  been  transmitted  to  the  first  indorser 
and  drawer.  In  consequence  of  the  biU  being  paid  the  defendants 
oontinaed  to  have  the  money  in  their  hands  fciU  the  30th  of  ApriL 
I  think  it  was  then  too  late  for  the  defendants  to  give  notice  to  the 
prior  parties,  and  by  not  haying  given  such  notice  fchey  lost  their 
remedy  against  those  parties.  *  *  *  I  have  put  the  case  on 
the  express  point  that  by  the  acts  of  the  plaintifls  the  defendants 
are  put  in  a  worse  situation;  but  I  do  not  mean  thereby  to  express 
my  dissent  from  the  larger  ground  on  whioh  the  case  has  been  put 
by  my  brothers  Hbath  and  Dallas;  but  I  think  the  ground  on 
-which  I  have  put  it  is  alone  a  sufficient  answer  to  all  the  arguments 
that  have  been  used.'' 

Ohajcbbb,  J.^  in  his  dissenting  opinion,  said:  ''The  situation 
-of  the  plain  tiffin  is  extremely  materiaL  They  are  no  parties  to  this 
bill,  neither  drawees,  acceptees  or  payees.  They  are  not  purchasers 
of  the  bill;  they  never  had  any  property  in  it;  they  are  mere  ser- 
vants  and  agents  of  the  payees;  it  is  as  to  them  a  payment  under  a 
supposed  authority  which  does  not  exist." 

In  Mafher  v.  Maidstone,  37  Eng.  L.  ft  Eq.  339,  Jbbyis,  6.  J., 
said:  ''  As  the  general  rule  the  holder  of  a  bill  of  exchange  is  enti- 
tled to  know  whether  the  acceptance  is  genuine  and  whether  it  will 
be  paid  by  the  acceptor.  If  the  acceptor  pays  it,  he  cannot  after- 
ward recover  the  money  back,  if  he  has  at  the  time  he  pays  it  the 
means  of  satisfying  himself  of  his  liability  to  pay  ifc,  even  though 
it  should  turn  out  that  the  acceptance  is  a  forgery.  Here  instead 
of  paying  money  for  the  bill,  the  acceptor  gave  another  bill,  but  I 
think  that  can  make  no  difference.  *  *  *  The  defendant^  after 
the  bill  had  come  into  his  hands,  and  after  he  had  an  ample  oppor- 
tunity of  inspecting  it,  kept  it  and  gave  a  fresh  bill  at  three 
months;  and  after  an  interval  of  one  month  he  discovered  that  the 
acceptance  of  the  original  bill  was  a  forgery,  and  he  said  that  he 
was  not  liable  on  it,  and  offered  to  return  it  so  as  to  put  the  plain- 
tiff in  the  same  condition  as  he  was  in  a  month  before,  the  plaintiff 
having  been  all  that  period  deprived  of  his  remedy  against  the 
other  parties  liable  on  the  bill.     Under  these  circumstances  the 
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defendant  cannot  be  allowed  now  to  say  the  acceptance  was  not  in 
his  handwriting.''  See  Levy  y.  Bank  of  the  United  States,  4 
DaU.  ^4. 

In  Z7. 8.  Bank  y.  Bank  of  Georgia,  10  Wheat.  'dZ,  it  was  decided 
that  in  general  a  payment  receiyed  on  forged  papers  or  in  base  coin 
is  not  good;  and  if  there  be  no  negligence  in  the  party,  he  may 
recoyer  back  the  consideration  paid  for  them  or  sue  upon  his  orig* 
inal  demand;  but  that  this  principle  does  not  apply  to  a  payment 
made  bona  fide  to  a  bank  in  its  own  notes,  which  are  receiyed  aa 
cash  and  afterward  discoyered  to  be  counterfeit;  that  in  case  of  such 
a  payment  on  general  account  an  action  may  be  maintained  by  ther 
party  paying  the  notes,  if  there  is  a  balance  due  him  from  the  bank 
npon  their  general  account.  Mr.  Justice  Story,  in  deliyering  the. 
opinion  of  the  court,  affirms  the  decision  of  Price  y.  Neal,  supra, 
and  says:  ''  The  case  of  Neal  y.  Price  has  neyer  since  been  departed 
{rem,  and  in  all  the  subsequent  decisions,  in  which  it  has  been 
cited,  it  had  the  uniform  support  of  the  court  and  has  been  deemed 
a  satisfactory  authority.''  The  court  in  this  case  also  approyied  the 
decision  in  Oloucester  Bank  y^  Salem  Bank,  17  Mass.  83,  and  ap-t 
proyingly  quotes  the  following  from  Pabkkb,  G.  J.,  in  that  case; 

''  The  true  rule  is  that  the  party  receiying  such  notes  must  ex-, 
amine  them  as  soon  as  he  has  opportunity,  and  return  them  im- 
mediately. If  he  does  not  he  is  negligent,  and  negligence  will  de- 
feat his  right  of  action.  This  principle  will  apply  in  all  cases 
where  forged  notes  haye  been  receiyed,  but  certainly  with  more 
strength,  when  the  party  receiying  them  is  the  one  purporting  to  be 
bound  to  pay.  For  he  knows  better  than  any  other  whether  they 
are  his  notes  or  not,  and  if  he  pays  them  or  receives  them  in  pay- 
ment, and  continues  silent  after  he  has  had  sufficient  opportunity 
to  examine  them,  he  should  be  considered  as  haying  adopted  them 
as  his  own."  Referring  to  the  case  from  17  Mass.  and  Price  y. 
Neal,  and  other  authorities  by  him  cited,  Mr.  Justice  Story  says; 
*^  Against  the  pressure  of  these  authorities  there  is  not  a  single  op- 
posing case;  and  we  must  therefore  conclude  that  both  in  England 
and  America  the  question  has  been  supposed  to  be  at  rest." 

In  Bank  of  St.  Albans  y.  Farmers  and  Mechanics^  Bank,  10  Yt 
145;  S.  c,  33  Am.  Dec.  138,  the  court  by  Phblps,  J.,  said:  ''The 
case  of  Price  y.  Neal,  is  now  understood  to  haye  proceeded  upon 
the  ground  that  the  drawee  is  bound  to  know  the  handwriting  of 
his  correspondent,  and  thus  understood,  its  authority  has  never 
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been  questioned.  It  has  often  been  commented  on  botb  in 
the  English  oourts  and  those  of  this  coantrjr«  and  although  its 
applicability  to  a  transfer  of  a  forged  security  between  persons 
not  parties  to  it  has  been  questioned,  yet  its  authority  as  ap- 
plied to  the  case  of  such  a  bill,  accepted  or  paid  by  the  drawee, 
has  been  uniformly  and  fully  sustained.  That  the  rule  thus 
adopted  extends  as  well  to  the  case  of  a  bill  paid  upon  pre- 
sentment, as  to  one  accepted  and  afterward  circulated,  appears  not 
only  from  the  case  itself  but  from  subsequent  decisions,  in  which 
the  case  itself  has  been  approved  and  its  principle  adopted.  There 
is  good  reason  for  the  declaration,  upon  which  the  authority  of  that 
case  rests,  to  be  found  in  the  intrinsic  character  of  the  transaction 
itsell  The  presentment  of  a  bill  to  the  drawee  is  a  direct  appeal 
to  him  to  sanction  or  repudiate  it.  It  is  an  inquiry  as  to  its  gen- 
uineness addressed  to  the  party,  who  of  all  men  is  supposed  to  be 
the  best  able  to  answer  it,  and  whose  decision  is  most  satisfactory. 
He  is  moreoTer  the  person,  to  whom  the  bill  points,  as  the  legiti- 
mate source  of  information  to  others;  and  if  he  were  permitted  to 
dishonor  a  bill,  after  once  having  honored  it,  the  very  foundation 
of  confidence  in  commercial  paper  would  be  shaken.  There  is  a 
wide  difference  between  such  a  transaction  and  the  passing  of  paper 
IS  a  representative  of  money  between  persons  equally  strangers  to 
it  in  the  ordinary  course  of  business.  In  the  latter  case  the  receiver 
relies  in  a  measure  upon  the  paper,  while  in  the  former  the  case  is 
reversed,  and  the  holder  relies  and  has  a  right  to  rely  upon  the  de- 
cision of  him  to  whom  the  bill  is  addressed,  and  who  alone  is  to 
determine  whether  it  shall  be  honored  or  nof 

In  MIU  V.  Ins.  and  Trust  Co.,  4  Ohio  St  6S8;  s.  o.,  64  Am. 
Dea  610,  it  was  held,  by  a  majority  of  the  court,  that  money  paid 
upon  a  mistake  of  facts,  and  without  consideration,  may  as  a  general 
rule  be  recovered  back;  that  a  well-settled  exception  of  this  rule 
occurs,  when  the  payment  isjmade  by  the  drawee  of  a  forged  bill  or 
check  to  a  holder  for  value  without  fault,  and  the  money 
cannot  be  returned  without  prejudice  to  him;  that  the  ex- 
ception rests  upon  the  supposed  acquaintance  of  the  drawee 
with  the  drawer's  signature,  and  the  negligence  imputed  to  him 
for  paying  the  paper,  without  sufficient  inquiry  as  to  its  genuine- 
ness; that  this  exception  does  not  apply,  when  either  by  express 
agreement  or  a  settled  course  of  business  between  the  parties,  or  by 
a  general  custom  in  the  place  applicable  to  the  business,  in  which 
VoL.LV  — 41 
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both  parties  are  engaged,  the  holder  takes  apon  himself  the  dutj 
of  exercismg  some  material  precaation  to  prevent  the  fraud  and  by 
his  negligent  lailore  to  perform  it  has  contribnted  to  induce  the 
payee  to  act  upon  the  paper  as  genuine  and  to  advance  the  money 
upon  it;  nor  does  it  apply  in  any  case,  where  the  parties  are  in  *a 
mutual  faulty  or  where  the  money  is  paid  upon  mistake  of  facts  in 
respect  to  which  both  were  bound  to  inquire;  that  in  a  case  of 
money  paid  upon  a  forgery  not  falling  within  the  exception,  but 
being  governed  by  the  general  rule,  it  is  sufficient  to  give  notice 
wnen  the  forgery  is  discovered.  Thurman,  G.  J.,  and  Swak,  J., 
dissent  from  the  decision.  Baknby,  J.,  in  delivering  the  opinion 
of  the  majority  of  the  court,  said  on  page  652: 

''  We  admit  it  to  be  equally  well  settled,  that  where  the  instru- 
ment is  drawn  upon,  or  purports  to  be  signed  by,  the  party  paying 
the  money,  to  a  holder  without  fault,  and  whose  situation  would 
thereby  be  changed  to  his  prejudice,  if  he  were  compelled  to  re- 
fund, the  money  cannot  be  recovered  back.  The  foundations  of 
the  rule  are  sufficiently  obvious.  The  party  is  supposed  to  know 
his  own  handwriting,  in  the  one  case,  or  that  of  his  customer  or  cor* 
respondent  in  the  other,  much  better  than  the  holder  can;  and  the 
law  therefore  allows  the  holder  to  cast  upon  him  the  entire  responsi- 
bility of  determining  as  to  the  genuineness  of  the  instrument,  and 
if  he  fails  to  discover  the  forgery,  imputes  to  him  negligence,  and 
as  between  him  and  the  innocent  holder  compels  him  to  suffer  tfaie 
loss." 

In  Camm0rcidl  and  Farmers*  Ifaiianal  Bank  v.  First  National 
Bank,  30  Md.  11,  the  authority  of  Price  v.  Neal  is  cited  and  ap- 
proved. 

In  National  Park  Bank  of  New  Fork  v.  Ninth  National  Bank, 
46  N.  Y.  77;  s.  o.,  7  Am.  Bep.  310,  the  complaint  stated  that  on 
March  25, 1867,  the  Bidgely  National  Bank  of  Springfield,  Illinois, 
drew  its  draft  or  bill  of  exchange  on  plaintiff  for  the  sum  of  $14.20 
payable  to  the  order  of  Eli  Shirley  and  delivered  the  same  to  the 
payee;  that  afterward  the  amount  of  said  draft  was  fraudulently 
changed  to  16,300,  and  the  name  of  the  payee  to  K  G.  Fanchon, 
Esq.;  that  the  name  of  William  Bidgely,  cashier,  signed  to  said 
draft  was  erased  and  afterward  rewritten  by  the  person  making  the 
erasure;  that  the  same  was  then  discounted  by  the  Lexington  Na- 
tional Bank  and  by  it  was  indorsed  to  defendant;  that  afterward 
and  on  or  about  April  12, 1867,  the  defendant  presented  said  draft 
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to  plamtiff,  and  said  plaintifi  paid  thereon  the  Bum  of  16,800;  that 
plaintifF  diseoyered  the  f oigerj  May  10, 1867,  and  forthwith  notified 
the  defendant  thereof  and  demanded  re-payment  of  said  sum  leas 
#14.20,  which  was  refused.  Defendant  demurred  and  for  ground 
sfated,  that  complainant  did  not  state  a  cause  of  action.  The  court 
below  OTcrruled  the  demurrer.  Allbn',  J.,  in  pronouncing  the 
unanimous  opinion  of  the  court,  said  on  page  80: 

**  For  more  than  a  century  it  has  been  held  and  decided,  without 
question,  that  it  is  incumbent  on  the  drawee  of  a  bill  to  be  satisfied 
that  the  signature  of  the  drawer  is  genuine;  that  he  is  presumed  to 
know  the  handwriting  of  his  correspondent;  if  he  accepts  or  pays  a 
bill  to  which  the  drawer's  name  had  been  forged,  he  is  bound  by  the 
act,  and  can  neither  repudiate  the  acceptance  nor  recover  the 
money  paid.'' 

He  then  refers  to  and  approves  Pricey.  Neal,  and  subsequent 
decisions,  affirming  the  same  doctrine,  and  further  says: 

''  Oases  have  been  distinguished  from  Pries  v.  Ifeal,  and  its  ap- 
plicability to  a  transfer  of  a  forged  instrument,  between  persons  not 
parties  to  it,  has  not  been  extended  to  forgeries  of  indorsements  or 
handwriting  of  parties  to  negotiable  instruments  other  than  the 
drawers.  Bat  as  applied  to  the  case  of  a  bill  to  which  the  signa- 
ture of  the  drawer  is  forged,  accepted  or  paid  by  the  drawee,  its  au- 
thority has  been  uniformly  and  f ally  sustained,  and  the  rule  ex- 
tends as  well  to  the  case  of  a  bill  paid  upon  presentment,  as  to  one 
accepted  and  afterward  paid.  *  *  *  A  rale  so  well  established  and 
to  firmly  rooted  and  grounded  in  the  jurisprudence  of  the  country 
ought  not  to  be  overruled  or  disregarded.  It  has  become  a  rule  of 
right  and  of  action  among  commerdtd  and  business  men,  and  any 
interference  with  it  would  be  mischievous.  Judge  Bugolbs,  in  Ood- 
dard  v.  Merchanis^  Bank,  4  N.Y.  149,  well  says:  *  It  should  not  be 
departed  from  or  frittered  away  by  exceptions  resting  on  slight 
grounds  and  cannot  be  overraled  without  overthrowing  valuable 
and  well-settled  principles  of  commercial  law.' " 

The  judgment  of  the  court  below  was  reversed,  and  judgment 
entered  for  defendant  The  opinion  of  Bugoles,  J.,  in  Ooddard 
V.  MerchanUf  Bank,  supra,  referred  to  by  Judge  Allbk,  was 
a  dissenting  opinion  from  the  majority  of  the  court,  who  he  evi- 
dently thought  were  in  that  case  **  frittering  away  "  by  an  excep* 
tion  to  the  general  rule,  and  thus  overthrowing, ''  valuable  and  well- 
settled  pdndples  of  commercial  law."    To  the  same  effect  is  ^SKmI 
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T.  Benneii,  39  Mo.  277;  Young  v.  LAfnon,  68  Ala.  519;  B&m» 
heimer  v.  MavBhall  dt  Co.,  2  MixuL  78;  8«  c,  72  Am.  Dec.  79^  and 
Hoffman  dk  Co.  v.  Bank  of  MOwauiee,  12  WalL  181.  I  will  now 
refer  to  some  oases  cited  by  ooonael  for  plaintifF,  the  defendant  in 
error. 

The  case  of  Ooddard  y.  MerchanU?  Bank,  svpra,  was  a  case  in 
which  it  appeared  that  a  forged  bill  purporting  to  be  drawn  by  a 
bank  in  Ohio  was  presented  to  the  drawees  in  New  York,  and  pay- 
ment refused  on  Saturday  for  want  of  funds  of  the  drawer.  On 
Monday  following,  the  plaintiff  on  being  informed  of  the  matter, 
called  at  the  office  of  the  notary,  who  had  th^  bill  for  protest  and 
notice,  and  left  his  check  for  the  amount  in  order  to  take  up  the 
bill  for  the  honor  of  the  drawers.  In  consequence  of  the  absence 
of  the  notary  from  his  office  he  did  not  see  the  bill,  but  left  word 
to  have  it  sent  to  his  place  of  business.  The  notary  on  the  same 
day  deliTcred  the  check  oTcr  to  the  holder  of  the  bill,  but  did  not 
send  the  bill  to  the  plaintiff.  The  plaintiff  called  again  the  next 
day  at  the  office  of  the  notary,  and  on  being  shown  the  bill  ascer- 
tained and  pronounced  it  to  be  a  forgery.  It  was  held  by  a  ma- 
jority of  the  court,  Buoglbb,  J.,  and  Jbwbtt,  J.,  dissenting,  that 
under  the  circumstances  the  plaintiff  was  not  chargeable  with  neg- 
ligence, and  that  he  was  entitled  to  recoTcr  the  money  he  had  paid 
on  the  ground  of  mistake.  To  the  same  effect  is  Canal  Bank  y. 
Bank  of  Albany,  1  Hill,  287. 

The  case  of  Lawrence  y.  American  Natianai  Bank,  54  N.  Y.  4A%, 
only  lays  down  the  general  rule  that  money  paid  under  mistake  of 
fact  may  be  recoyered  back.  That  this  is  the  general  rule  is  na> 
where  doubted. 

In  National  Bank  of  Commerce  y.  Banking  Association,  55  N.  Y. 
811;  s.  0.,  14  Am.  Rep.  232,  it  is  held  that  a  bank  is  not  bound  to 
know  the  handwriting  or  genuineness  of  the  fiUing  up  of  a  check 
drawn  upon  and  paid  by  it.  It  is  legally  concluded  only  as  to  the 
signature  of  the  drawer  and  its  own  certification;  therefore  when  a 
bank  has  paid  by  mistake  to  a  bona  fide  holder  a  certified  check, 
which  after  certification  had  been  fraudulently  altered  by  raising 
the  amount,  it  can  recoyer  back  the  amount  thas  paid,  unless  such 
holder  has  suffered  loss  in  consequence  of  the  mistake.  It  is  also 
held  in  this  case  that  a  mistake  in  recognizing  a  forged  instrument 
as  genuine  is  binding  only  when  the  forgery  is  such  that  it  ought 
to  haye  been  disooyerod  by  a  bare  inspection  of  the  instrument 
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without  referenoe  to  any  thing  outside  of  it^  not  even  to  the  mem- 
ory of  the  party  as  to  the  obligations  he  had  issued.  This  deoision 
approTes  Price  y.  JfM,  and  the  case  in  46  N.  T.  9upra. 

Mayer  v.  Mayor,  etc^  63  N.  Y.  455,  is  an  ordinary  case  of  paying 
money  under  mistake  of  fact 

In  Flrei  National  Bank  of  Quinoy  v.  Bicker,  71  IlL  439;  &  o., 
22  Am.  Bep.  104,  the  exception  to  the  general  rule  is  recognized 
that  the  drawee  of  a  check  is  presumed  to  know  the  signature  of 
the  drawer,  and  if  the  drawee  pays  a  forged  check  to  the  holder  he 
will  not  be  entitled  to  recover  back  the  money  so  paid,  where  there 
has  been  no  fraud  practiced  upon  him.  Bat  it  was  held  that  the 
drawee  or  payer  of  a  forged  bank  check  can  recover  back  the  amount 
paid  by  him  on  it,  when  the  holder  or  payee  is  himself  at  fault  or 
has  been  guilty  of  fraudulent  practices,  which  may  have  thrown 
the  drawee  off  his  guard. 

Welch  Y.  Goodwin,  123  Mass.  71;  s.  o.,  25  Am.  Bep.  24,  seems 
to  ha?e  been  decided  without  much  consideration,  and  virtually 
overruled  Olouceeier  Bank  v.  BaUm  Bank,  17  Mass.  33,  without 
noticing  it  and  without  referring  to  one  of  the  many  authorities  we 
have  cited*  Load,  J.,  said:  'The  question  which  we  are  called 
npcm  to  decide  is,  whether  under  any  circumstances  a  party  may 
recover  back  money  upon  a  security  being  a  forged  signature  of 
himself  supposing  it  at  the  time  of  payment  to  be  his  genuine  sig* 
nature.  We  can  have  no  doubt  that  he  may.  This  is  entirely 
clear  in  case  he  was  induced  to  make  the  payment  by  fraud  or  mis- 
representation. Nor  is  it  necessary  that  fraud  or  misrepresentation 
should  exist.  An  innocent  mistake  whether  arising  from  natural 
or  temporary  infirmity,  or  otherwise  made  without  fault  on  his 
part,  entitles  him  to  the  same  relief.  How  far  this  right  would  be 
affected  by  neglect  on  his  part  to  give  prompt  notice  of  the  mistake 
or  by  any  change  affecting  the  situation  or  the  rights  of  the  per- 
sons to  whom  the  payment  is  made,  we  are  not  called  upon  to  con- 
aider.  Here  notice  was  given  immediately  upon  discovering  the 
forgery.  Whatever  securities  were  given  up  by  the  defendant  in 
consideration  of  the  receipt  of  the  forged  note  had  been  given  up 
before  the  jiayment  was  made.'' 

It  seems  to  us  from  the  review  of  the  authorities,  that  it  is  a  rule 
of  commercial  law  too  firmly  established  to  be  shaken,  being  sus- 
tained by  an  unbroken  line  of  authorities  for  more  than  a  century, 
that  the  drawee  of  a  bill  of  exchange  is  presumed  to  know  the  hand* 


326  WEST  VIRGINIA, 


joIuDBon  V.  Commercial  Buk. 


writing  of  the  drawer,  and  a  fortiori  the  maker  of  a  negotiable 
note  i»  pxeaiimed  to  know  his  own  signature,  and  if  the  drawee  ao- 
oepts  or  pajQ  the  biU,  or  the  maker  pays  the  negotiable  note  in  the 
hands  of  a  Inma  fide  holder,  to  which  the  drawer's  or  maker's  name 
has  been  forged,  he  is  bound  by  the  act  and  cannot  recover  back 
the  money  so  paid. .  It  is  essentitd  to  the  business  interests  of  the 
country  that  there  shall  be  certainty  in  commercial  transactions; 
that  the  mercantile  law  shall  be  firm  and  stable,  never  varying,  so 
that  those  who  deal  in  commercial  paper  may  know  what  their  righta 
aie.  Of  course  a  drawee  or  maker  of  commercial  paper  may  by  the 
exercise  of  due  care  protept  himself  against  losses  by  forgery,  and 
if  he  pays  such  paper,  the  law  imputes  to  him  negligence  in  so  do- 
ingy  and  he  cannot  after  such  payment  throw  the  loss,  upon  the 
holder  of  such  paper.  But  it  is  said  the  holder  of  such  paper  should 
not  be  permitted  to  hold  the  money  so  paidy  unless  he  has  been  placed 
in  a  worse  situation  thereby  and  has  suffered  actual  loss;  under  such 
droumstances  the  law  presumes  he  has  been  placed  in  a  worse  situa* 
tion  and  would  be  injured  if  he  had  to  pay  the  money  back.  The 
law  presumes  a  loss,  and  it  need  not  be  proved.  Mr.  Justice  Stoat 
says,  in  UnUed  Staies  Bank  v.  Bank  of  Oeorffia,  10  Wheat  366: 

"  It  28  sufficient  for  us  to  declare  that  we  place  our  judgment  in. 
the  present  case  upon  the  ground,  that  the  defendants  were  bound 
to  know  their  own  notes  and  having  received  them  without  objeo- 
tion  they  cannot  now  recall  their  assent.  We  think  this  doctrine 
founded  on  public  policy  and  convenience;  and  that  actutd  loss  is 
not  necessary  to  be  proved,  for  potential  loss  may  exist,  and  the 
law  will  always  presume  a  possible  loss  in  cases  of  this  nature." 

But  it  is  said  that  Johnston  did  not  see  the  note  before  he  paid 
it.  So  much  greater  was  the  negligence  the  law  imputes  to  him. 
He  had  every  opportunity  to  see  the  note.  Atwatbb,  J.,  in  deliv. 
^ng  the  opinion  of  the  court  in  2  Minn.  84,  says:  ''  If  the  drawee 
is  allowed  to  recover  on  payment  of  a  forged  draft,  because  he  has 
not  seen  it,  he  would  probably  never  care  to  see  a  draft  before  pay- 
ment, but  even  when  presented  at  his  counter  and  he  present, 
would  direct  his  clerk  to  pay  it,  and  afterward  take  advantage  of 
his  own  laches  to  enforce  a  recovery.  To  admit  this  would  be  to 
overthrow  the  long-settled  principles  of  law  and  require  the  holder, 
instead  of  the  drawee,  to  guarantee  the  signature  of  the  drawer^ 
which  manifestly  would  be  most  unjust  and  mequitaUe  and  da» 
ifcmotiYe  of  commercial  business." 
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It  18  nnneoesBaiiy  to  paisne  this  discussion  further.  Johnston 
elearly  gnilty  ot  negligence  in  paying  the  note,  and  he  cannot 
ihxow  the  loss  on  the  Oommercial  Bank,  which  was  without  fault 
in  the  premises.  He  not  only  did  not  examine  the  note  before  he 
paid  it,  but  did  not  examine  it  for  seyeral  days  afterward,  and  did 
not  seem  to  be  certain  it  was  a  forgery  until  he  had  examined  the 
books  of  the  Biverside  Furniture  Oompany.  This  was  on  the  ninth 
day  of  Aprils  seren  days  after  he  had  paid  the  note. 

[Omitting  a  minor  consideration.] 

The  judgment  of  the  Municipal  Oourt  of  Wheeling  is  reversedt 
the  Tecdiot  of  the  jury  set  aside,  and  the  case  is  remanded  for  a 

J?imii"isif  If  Jiif  mniiiidlmf- 


CVW.Ta.ei4^ 

iMoiTes  pension  drafts  from  the  goTenuneiil^  and  traas* 
fen  than  or  their  proeeeds  to  another  upon  his  agieemant  to  wbwvj  land  to 
the  pensioDer's  wife,  and  the  land  is  so  oonTejred,  AM,  thai  it  is  not  sabjeet 
to  the  Hen  of  Judgments  against  the  pensioner  existing  at  the  time  the  drafts 
werareeeiTed  hy  him. 

SUIT  to  subject  land  to  the  lien  of  judgments.    The  opinioii 
states  the  case.    The  bill  was  dismissed  below. 

2>.  F.  Pugh  and  7.  /•  HugWf  for  appeUantsi 

Ikm$  2>.  Johimon,  for  appellee. 

8am>MB,  J.  Suit  in  equity  brought  in  October,  1883,  in  the 
CBronit  Gonrt  of  Tyler  county  by  Leyi  Hissem  aud  others  against 
D.  D.  Johnson  and  IC  M.  Johnson,  his  wife,  and  others.  The 
p^fpniafh  are  judgment  creditors  of  the  defendant  D.  D.  Johnson, 
and  the  object  of  the  suit  is  to  subject  a  tract  of  about  seventy-one 
acres  of  land  in  said  couniy  to  the  payment  of  the  plaintiff's  judg* 
ments.  The  said  land  was  owned  by  Abraham  Johnson  at  the 
time  said  judgments  were  reooTered  and  the  legal  title  thereof  is 
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still  held  by  him.  By  written  oontiact  dated  September  U,  1880, 
the  said  Abmham  Johnson,  in  consideration  of  $4^200,  of  which 
•3,500  was  paid  at  said  date  and  the  residne  to  be  paid  in  install- 
incnts  at  one,  two  and  three  years  thereafter,  sold  the  said  land  to 
the  defendant^  M.  IL  Johnson,  and  boond  himself  to  oonvey  the 
same  lo  her  by  deed  retaining  therein  a  lien  for  the  deferred  pay- 
meats.  The  deterred  payments,  except  about  $200,  were  afterward 
paid. 

The  plaintiffs  allege  in  their  bill,  that  all  the  pnrchase-money  for 
said  land  was  paid  oat  of  moneys  belonging  to  the  defendant  D. 
D.  Johnson,  and  that  the  agreement  for  the  conveyance  of  the  land 
by  the  said  Abraham  to  the  said  M.  M.  Johnson  was  arranged  and» 
procured  by  the  said  D,  D.  Johnson  with  intent  to  delay,  hinder 
and  defraud  his  creditors^  especially  the  plaintiffs,  and  the  same  is 
therefore  Toid. 

The  defendants,  D.  D/and  H.  M.  Johnson,  by  their  joint  answer, 
admit  the  existence  of  the  plaintifb'  judgments,  but  deny  they 
operate  as  liens  upon  said  land.  In  reference  to  the  purchase  and 
payment  of  said  land  they  arer,  that  the  said  D.  D.  Johnson,  by 
reason  of  wounds  receiyed  while  a  soldier  in  the  service  of  the 
United  States  goremment  during  the  late  war,  was  awarded  a  pen- 
sion by  said  government;  that  in  July,  1880,  he  received  on  account 
cf  said  pension,  including  arrearages,  the  sum  of  $4,000,  of  which 
he  gave  to  his  wife,  the  defendant  M.  IL  Johnson,  t3,600  to  be 
invested  by  her  in  a  house  for  herself  and  children;  that  accord- 
ingly she  with  his  consent  did  enter  into  the  contract  of  September 
14,  1880,  with  said  Abraham  Johnson  for  the  purchase  of  said 
seventy-one  acres  of  land;  that  at  the  time  of  said  purchase  she 
paid  to  said  Abraham  out  of  said  pensioi*  money  $3,500  and  execu- 
ted to  him  her  three  notes  for  the  deferred  payments  as  provided 
for  in  said  contract,  which  notes,  except  about  $200,  she  has  since 
paid  by  pension  checks  received  by  said  D.  D.  Johnson  from  time 
to  time,  and  which  he  gave  to  her  for  the  purpose  of  paying  said 
notes.  They  aver  that  '^  not  one  cent  has  been  paid  on  said  land 
except  the  identical  money  or  checks,  which  respondent,  D.  D. 
Johnson,  received  as  his  said  pension  money/'  m  •  m  "And 
said  respondent  having  given  said  money  to  his  wife,  and  it  having 
been  invested  by  her,  and  the  said  pension-money  paid  over  to  her 
into  said  farm  by  her  and  for  her  use,  and  not  absorbed  by  or  com- 
bined with  any  other  money  whatever,  but  the  said  farm  being  the 
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lopnientaiive  now  of  said  pension  money^  and  no  other  money  what- 
ever, is  free  and  exempt  nnder  the  law  and  cannot  be  held  snbjeot  to 
said  judgments  or  any  other  debts  of  the  said  D.  D.  Johnson.'' 

There  is  a  general  replication  to  said  answer.  The  plaintiffs 
proved  by  the  said  Abraham  Johnson,  that  the  contract  for  the 
poichaae  of  tiie  land  was  made  with  himself  and  Dan  and  his  wife, 
Dan  acting  as  the  agent  for  his  wife. 

[Omitting  evidence.] 

The  canse  was  heard  Angast  28,  1884,  and  the  conrt  being  of 
opinion  that  the  land  "was  purchased  by  the  defendant  M.  IC 
Johnson,  with  the  proceeds  of  pension  checks  receired  by  the 
defendant  D.  D.  Johnson  from  the  United  States  "  and  transferred 
by  him  to  the  said  M.  M.  Johnson,  and  that  said  pension  and 
ehecks  are,  by  the  laws  of  the  United  Staites,  exempt  from  legal 
process  to  subject  the  same  to  the  payment  of  the  debts  of  the  said 
pensioner,  entered  a  decree  of  said  date  dismissing  the  plaintifTs 
bill,  and  from  said  decree  the  plaintiffs  obtained  this  appeal. 

The  only  question  to  be  determined  here  is,  whether  or  not  the 
appellee  M.  M.  Johnson  is  entitled  to  hold  the  said  soTenty-one 
acres  of  land  free  from  the  judgments  of  the  plaintifb  reooyered 
against  the  said  D,  D.  Johnson.  And  the  solution  of  this  question 
depends  upon  the  true  construction  of  section  4747  of  the  United 
States  Revised  Statutes  as  applied  to  the  facts  in  this  cause.  The 
said  statute  is  as  follows: 

"  No  sum  of  money  due,  or  to  becomo  to  any  pensioner,  shall  be 
liable  to  attachment,  levy  or  seizure  by  or  under  any  legal  or 
equitable  process  whatever,  whether  the  same  remains  with  the 
pension  office,  or  any  officer  or  agent  thereof,  or  in  coarse  of  trans* 
mission  to  the  pensioner  entitled  thereto,  but  shall  inure  wholly  to 
the  benefit  of  such  pensioner.'' 

The  appellants  contend  that  the  sole  purpose  and  policy  of  this 
statute  is  to  protect  pension  money  from  being  taken  or  seized  by 
any  process  whatever,  either  while  in  the  custody  of  the  pension 
office,  its  officers  or  agents,  or  while  in  transit  from  them  to  the 
pensioner;  and  that  to  entitle  the  money  to  this  protection  it  must 
be  pension  money  either  *'  due "  or  to  '^  become  due ''  from  the 
United  States.  In  support  of  this  position  the  appellants  rely  upon 
the  following  decisions:  Oranz  v.  While,  27  Eans.  319;  s.  c,  41 
Am.  Bep.  408;  Webb  t.  HoU,  57  Iowa,  712;  Eellojfg  r.  Watte,  19 
Allen,  529;  and  Jardain  t.  Fairtan^  etc,  44  N.  J.  U  87(L 
TouLY— 42 
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. In  OranM  v.  White, supra,  the  qnestioa  dedded  was,  that  ''where 
•t  pensioiier  leoeiTes  pensioa  drafts  and  sells  the  same  to  a  bank  in 
the  usual  course  of  businees,  which  bank  buys  the  drafts  and 
credits  the  general  account  of  the  pensioner  with  the  amount 
thereof,  and  from  time  to  time  thereafter  a  large  portion  of  such 
account  is  checked  out,  heU,  that  the  balance  due  on  such  general 
account  is  subject  to  garnishment 

In  WM  Y.  Holt,  supra,  it  was  decided,  that  where  a  pensioner 
leceiTed  a  pension  draft  on  account  of  a  pension  due  him  and 
deposited  said  draft  in  a  bank  to  his  credit,  the  money  was.  not 
exempt,  in  the  hands  of  the  bank,  from  the  process  of  attachment 
for  the  pensioner's  debts. 

The  court  held  in  KMogg  t.  Waite,  supra,  that  the  money  waa 
not  exempt,  because  it  had  come  to  the  hands  of  the  agent  of 
the  pensioner  before  the  act  of  Oongress  was  passed,  and  that  ther^ 
fore  the  statute  had  no  effect  in  that  case. 

The  syllabus  in  Jardain  v.  Fairton,  sto.,  supra,  is  as  follows^ 
^  Moniej  due  for  pensions,  while  it  remains  in  the  hands  of  the 
disbursing  officer  or  agent  for  distribution,  or  while  in  course  of 
transmission  to  the  pensioner,  is  not  liable  to  be  seised  by  creditors 
under  any  legal  process.  After  it  has  come  to  his  hands  it  is  so 
liable,  like  any  other  funds  of  the  debtor." 

Such  is  the  substance  of  the  claim  and  authorities  relied  on  by 
the  appellants.  On  the  other  hand,  the  appellees  insist  that  the 
atatute  must  be  construed  liberally  in  favor  of  the  pensioner,  and 
that  so  construed,  according  to  its  plain  intent  and  policy,  the  pen- 
sioner may  give  the  pension  checks  or  the  proceeds  thereof  to  hia 
wife  without  fraud  upon  the  rights  of  his  creditors;  and  that  pen- 
don  money  in  the  hands  of  the  pensioner,  or  invested  for  his  use 
and  benefit,  so  long  as  the  identity  of  the  fund  is  maintained,  is 
exempt  from  seizure  under  legal  process  for  the  payment  of  the 
pensioner's  debts.  To  sustain  this  position  they  cite  Hay  ward  v» 
dark,  50  Yt.  613;  Folschow  v.  Wsmsr,  51  WU.  85;  and  JSeksrt  v. 
MeKss,  9  Bush,  355. 

The  decision  of  the  court  in  Hayward  v.  Olarh,  supra,  is  stated 
in  the  syllabus  as  follows:  ''A  pensioner  of  the  TTnited  States 
received  a  draft  on  account  of  his  pension  from  a  United  States 
pension  agent,  and  gave  the  same  to  his  wife,  who  by  his  advice 
passed  it  to  P.,  who  gave  her  his  note  therefor  payable  to  her 
order,  understanding  that  it  was  for  defendant's  pension,  and  thai 
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defendant  and  his  wife  wanted  it  used  for  the  benefit  of  d0f end- 
anfa  famfly,  or  to  paj  for  a  homestead  if  they  porohased  one.  ffeld^ 
that  the  legal  title  to  the  draft  passed  to  the  wife  by  gif t»  and  that 
P.  was  not  chargeable  as  tmstee  of  the  defendant.  Smble,  that  as 
the  money  was  to  be  kept  as  a  fond  or  inrested  for  nse  as  current 
dronmstances  might  require,  it  was  exempt  from  attachment  by 
trustee  or  other  prooess,  under  seotion  4747,  United  States  Bevised 
Statutes.'' 

In  FolUekow  y.  Wm^Mr,  mpra,  the  oourt  hM:  ''Under  seotion 
4747,Beyised  Statutes  of  the  United  States,  the  money  reoeired  by 
a  pensioner  of  the  United  States  in  payment  of  his  pension,  and 
remaining  in  his  possession,  cannot  be  seised  on  process  against 
him  for  debf 

Behmi  t.  MeK^,  iupra,  decides  that,  1.  Pension  money  receiyed 
from  the  United  States  is  not  liable  to  attachment,  levy  or  seizure 
by  or  under  any  legal  or  equitable  process  whatever.  2.  Pension 
money  cannot  be  subjected  to  the  payment  of  the  debts  of  the 
pensioner." 

It  is  claimed  that  this  last  mentioned  decision  has  been  orerruled 
by  a  decision  of  the  Court  of  Appeals  of  Kentucky,  made  in  1883, 
in  which  that  court  held  that  ''pension  money  is  not  exempt  from 
seisure  for  the  pensioner's  debts  after  it  has  come  into  his  hands." 
MoxUy  T.  AndrewB,  8S  Ky.,  not  yet  published.  As  I  have  not  the 
report  of  this  case,  it  is  impossible  for  me  to  detennine  to  what  ex* 
tent,  if  at  all,  it  is  in  conflict  with  JSch$rt  t.  MeJSIse,  supra;  but 
ajqwrantly,  it  does  qualify,  if  it  does  not  orerrule  the  second  of  the 
propositions  aboye  quoted  from  that  case.  In  other  respects  I  think 
the  two  cases  may  be  reconcilable. 

In  SpeOman  t.  Aldriek,  126  Mass.  118,  the  court  decided  that 
when  a  husband  received  a  pension  check  which  was  indorsed  by 
him  and  handed  to  a  third  person,  who  with  the  consent  of  the 
pensioner  and  his  wife,  deposited  it  in  a  bank  to  the  credit  of  the 
wife,  the  proceeds  of  the  check  so  deposited  were  liable  to  attach- 
ment by  the  husband's  creditors.  This  decision  is  based  upon  the 
statutes  of  Massachusette,  which  forbid  a  married  woman  from  ac- 
quiring property  by  gift  from  her  husband.  The  proceeds  of  the 
check  was  treated  as  the  money  of  the  husband,  and  as  such  liable 
for  his  debts. 

This  brief  review  of  the  decisions  shows  that  they  are  about 
equally  divided,  and  in  irreconcilable  conflict  in  many  respects 
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tHoagh  not  in  alL  It  seems  that  idl  the  oases  agree  that  the  pen- 
aion  money  is  exempt  from  any  legal  or  equitable  prooess  wliatoTer, 
until  it  is  actually  paid  to  and  received  by  the  pensioner.  That 
idthough  he  may  haye  receiTed  and  haye  in  his  possession  the  pen- 
sion draft  or  check,  such  draft  or  check  in  his  hands  cannot  be 
reached  by  any  legal  process*  But  when  the  pensioner  has  actually 
realized  or  collected  the  money  on  the  check  or  draft,  and  has  it  in 
his  possession  or  to  his  credit  in  bank,  whether  it  is  then  exempt 
from  legal  process  is  where  the  conflict  in  the  cases  begins,  some 
holding  that  it  is  not  then  exempt,  and  others  holding  not  only 
that  it  is  still  exempt,  but  that  it  remains  exempt  even  after  it  haa 
been  invested  for  the  use  of  the  pensioner,  so  long  as  the  invest- 
ment can  be  identified  as  its  proceeds. 

This  is  a  Federal  statute  of  which  the  Federal  Supreme  Oourt  is 
in  a  proper  case  the  ultimate  expounder,  but  it  seems  that  it  has 
never  been  construed  by  that  or  any  other  Federal  court,  and  as 
the  State  decisions  are  so  conflicting  and  unsatisfactory,  we  are  left 
free  to  interpret  and  apply  said  statute  according  to  our  own  views 
of  its  purposes  and  policy. 

I  think  the  fair  and  reasonable  oondusion  from  the  proofs  in  the 
case  before  us  would  justify  us  in  finding  that  the  land  in  contro- 
versy was  paid  for  with  pension  drafts  or  government  checks  issued 
to  D.  D.  Johnson  on  account  of  a  pension  due  him  and  passed  by 
him  to  his  wife,  or  more  probably  passed  directly  to  the  vendor, 
Abraham  Johnson,  with  the  understanding  and  agreement  reduced 
to  writing  at  the  time,  that  the  land  should  be  conveyed  to  the  wife 
as  her  separate  estate.  The  vendor  testifies  i)08itively  that  the  de- 
ferred payments  were  all  made  with  government  checks.  And 
while  in  his  first  answer  as  to  the  cash  payment,  he  says  it  was  paid 
in  a  check  on  a  bank,  yet  in  subsequent  answers  he  says  he  cannot 
tell  exactly  how  his  payment  was  made,  ^*  but  my  impression  is 
that  it  was  a  government  check; ''  afterward  he  adds,  **  I  think  it 
was  all  paid  in  government  checks."  The  witness  was  introduced 
by  the  plaintiffs,  and  these'  answers  were  given  to  questions  pro- 
pounded by  them.  This  testimony  then  must  be  construed,  at 
least,  as  favorably  to  the  defendants  as  the  plaintiffs,  and  being  so 
construed,  it  seems  to  me  that  we  may  I'easonably  conclude  from  it 
that  all  the  purchase-money  was  paid  for  in  pension  drafts  or  chocks. 
If  this  interpretation  of  the  transaction  is  admissible,  then  all  the 
cases  are  agreed  that  the  consideration  paid  for  the  land  was  exempi 
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from  legal  or  equitable  process  for  the  debts  of  D.  D.  Johnson. 
Until  the  pension  cheok  is  paid  and  the  money  therefor  is  aotnally 
paid  to  and  reoeived  by  the  pensioner,  the  money  is  still  due  to- 
him  from  the  goyemment,  and  is  by  the  express  tcmns  of  the  stat- 
ute exempted  from  such  process* 

But  suppose  this  is  not  the  true  view  of  the  facts  of  this  case^ 
and  that  according  to  the  pleadings  and  proofis,  the  land  was  not 
paid  for  with  pension  drafts,  but  was  paid  for  with  the  identical 
proceeds  derired  from  said  drafts.  So  regarding  the  facts,  the  case 
still  does  not  come  in  conflict  with  the  actual  questions  decided  in 
any  of  the  cases  before  referred  to,  though  it  does  come  in  conflict 
with  the  dida  and  principles  discussed  in  several  of  them.  Taking 
the  cases  which  hold  that  after  the  pensioner  has  actually  received 
the  money  for  his  pension  drafts,  the  money  is  liable  for  his  debts, 
it  will  be  found  that  all  of  them  without  exception  were  cases  in 
which  at  the  time  the  process  issued  the  money  was  still  in  the 
hands  or  under  the  control  of  the  pensioner,  and  in  none  of  them 
had  he  disposed  of,  by  gift  or  otherwise,  the  money  sought  to  bo 
subjected  to  legal  process  by  his  creditors.  In  the  case  before  us,, 
the  money  had  been  disposed  of  and  actually  passed  from  the  pos- 
session of  the  pensioner  long  before  this  suit  was  instituted.  It 
had  passed  into  the  hands  of  Abraham  Johnson  beyond  the  reach 
of  any  legal  process  whatever  by  the  creditors  of  the  pensioner.  It 
is  not  attempted  to  be  reached  by  this  suit,  but  the  only  effort  is 
to  subject  the  land  in  the  hands  of  a  third  party,  the  wife  of  the 
pensioner,  upon  the  sole  ground  that  the  pension  money  so  disposed 
of  was  the  consideration  paid  for  the  land.  It  is  therefore  a  very 
different  case  from  any  of  those  relied  on  by  counsel  for  appellants. 

Let  us  now  revert  to  the  statute  itself  and  endeavor  to  ascertain 
its  purpose  and  policy  in  reference  to  the  particular  facts  of  this 
case,  as  we  have  just  conceded  them  to  be.  Its  flrst  provision  is, 
**  no  sum  of  money  due,  or  to  become  due  to  any  pensioner,  shall 
be  liable  *  *  •  under  any  legal  or  equitable  process  what- 
ever." The  exemption  here  declared  is  absolute  and  unqualified. 
The  next  provision  is,  **  whether  the  same  remains  with  the  pension 
oiBce'  *  *  *  or  in  course  of  transmission  t-o  the  pensioner/' 
This  is  not  necessarily  a  qualification  of  the  absolute  exemption 
declared  in  the  preceding  provision.  If  it  had  been  so  intended 
the  word  ''while''  would  have  been  used  instead  of  ''whether." 
The  latter  is  not  a  word  of  limitation,  but  the  former  is  necessarily 
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fluch.  If  the  language  were,  ''  no  sum  of  money  shall  be  liable 
while  it  remains  in  the  pension  office,"  etc.,  there  could  be  no 
question  that  the  exemption  iras  intended  to  be  confined  to  the 
time  and  place  specified,  that  is,  during  the  time  it  is  in  the  hands 
of  the  pension  officers  or  in  course  of  transmission  to  the  pensioner* 
But  the  word  ''whether"  gires  the  specifying  proyision  a  very  dif- 
ferent import  It  entirely  excludes  the  implication  that  the .  enu- 
meration of  particular  times  and  places  of  exemption  was  intended 
to  exclude  all  others.  This  is  made  more  manifest  by  the  concluding 
provision,  *'  but  shall  inure  wholly  to  the  benefit  of  such  pensioner." 
If  the  preceding  prorisions  are  construed  to  limit  the  exemption  to 
the  places  enumerated,  then  this  provision  is  wholly  useless  and 
ineffectual  for  any  purpose.  Moreover,  if  the  statute  had  no  other 
purpose  than  to  exempt  the  pension  money  while  in  the  hands  of 
the  officers  and  agents  of  the  government  or  in  transmission  from 
them  to  the  pensioner,  no  such  statute  was  needed;  because  by 
the  general  law  the  money  was  protected  from  legal  process  or  in- 
terference by  creditors  in  any  manner  while  in  the  custody  of  the 
government  or  any  of  its  officers  or  agents  appointed  for  its  distri- 
bution, or  while  it  is  in  course  of  transmission  from  them  to  the 
pensioner  or  person  entitled  to  receive  it.  Buchanan  t«  Alexander, 
4  How.  20;  Elwyn'a  Appeal,  67  Penn.  St.  367. 

It  seems  to  me  therefore  that  the  exemption  was  not  intended  to 
be  rigidly  confined  to  the  times  and  places  enumerated  in  the  stat- 
ute. It  provides  not  only  that  the  money  shall  not  be  seised  by 
legal  process  before  it  is  received  by  the  pensioner,  but  it  likewise 
expressly  declares  that  it  **  shall  inure  wholly  to  the  benefit  of  the 
pensioner." 

The  next  inquiry  is,  how  shall  it  inure  to  the  benefit  of  the  pen- 
sioner? I  do  not  think  this  statute  was  intended  to  exempt  pen- 
sion*money,  after  it  has  been  received  by  the  pensioner,  entirely 
from  liability  for  his  debts.  In  other  words,  I  do  not  think  it  was 
intended  to  add  to  the  exemption  laws  of  the  States  by  exempting 
the  proceeds  of  pensions  from  liability  for  the  debts  of  the  pen- 
sioner,  even  if  Congress  had  the  right  to  create  such  an  exemption, 
which  I  very  much  doubt  But  as  pensions  are  mere  bohnties, 
which  the  government  has  the  right  to  grant  or  withhold,  as  its  will  or 
policy  may  dictate,  it  has  the  undoubted  right  to  grant  them  in  such 
manner  and  upon  such  conditions,  not  inconsistent  with  the  laws 
and  policy  in  the  States  in  which  the  pensioners  reside,  as  Oongress 
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in  its  judgment  and  discretion  may  deem  proper  to  impose.  It  may 
give  the  pensioner  the  absolute  right  to  dispose  of  the  bounty  by 
gift  or  otherwise  to  whom  he  chooses,  and  without  regard  to  any 
debts  he  may  owe  or  the  claims  of  his  creditors.  The  money  being 
a  bounty  and  not  a  debt  due  to  the  pensioner,  his  creditors  haTe 
no  legal  rights  in  regard  to  it.  He  can  dispose  of  it  either  with  or 
without  consideration,  and  such  disposition  caunot  be  regarded  as 
a  fraud  upon  his  creditors  or  any  yiolation  of  their  rights;  -beoau86 
they  haye  no  legal  right  or  claim  to  it,  at  least,  until  they  have  ac- 
quired such  legal  right  or  claim  by  some  process  of  the  State  law, 
to  subject  it  to  the  satisfaction  of  their  debts,  not  in  contrayention 
of  the  act  of  Congress  granting  the  bounty.  If  such  process  is  not 
resorted  to  and  such  fight  acquired  before  the  pensioner  has  dis- 
posed of  the  pension  or  its  proceeds,  the  right  to  do  so  is  lost,  and 
the  person  to  whom  the  same  has  pass^,  acquires  a  yalid  title 
thereto,  unafFected  by  the  claims  of  the  creaitors  of  the  pensioner. 
The  mo^ey  is  no  longer  subject  to  the  debtSiiaf.,. the  pensioner,  be- 
cause it  has  rightfully  passed  from  his  hands- by  the  power  giyen  to 
him  oyer  it  by  the  goyernment,  his  benefactor.  Nor  is  it  liable  in  the 
hands  of  the  person  to  whom  it  has  been  passed  or  transferred^  bor 
causa  such  person  has  acquired  a  yalid  title  to  it  exempt  from  any 
legai  rights  of  the  creditors  of  the  pensioner.  The  money  is  of 
course  liable  to  be  subjected  to  the  payment  of  the  debts  of  the 
donee  or  transferee,  but  it  is  not  also  liable  for.  the  debts  of  the 
donor  or  transferrer.  If  therefore  the  creditors  of  the  donee  or 
trknsferto  do  not  complain,  those  of  the  donor  or  transferrer  can- 
not do  so,  and  the  donee  may  do  with  it  as  he  pleases.  He  may 
giye  it  to  the  wife  of  the  donor  or  conyey  to  her  its  equiyalent  io 
land.  If  he  does  the  latter,  the  land  will  be  the  separate  property 
of  the  wife,  liable  as  her  other  property  for  her  debts,  but  it  will 
not  be  liable  for  the  debts  of  her  husband*  It  will  be  her  separate 
property  with  the  same  exemptions,  incidents  and  liabilities  of  any 
other  sejMkrate  estate  she  may  haye,  and  no  other.  Haytoard  r. 
Clark,  60  Vt  613;  Child  y.  Pearl,  43  Vt,  224 

This  conclusion  is  supported  by  many  other  proyisions  of  the 
pension  law  by  which  the  benefits  of  pensions  are  carefully  guarded 
for  the  use  of  the  pendoner  and  his  family,  but  I  deem  it  unneces- 
lary  here  to  do  more  than  to  cite  some  of  said  proyisions.  See 
(§  4746,  4766,  4785,  4786  and  4703  U.  S.  Rey.  Stats. 

In  the  case  at  bar,  the  appellee  D.  D.  Johnson,  haying  obtained 
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the  pension  drafts  and  either  transferred  them,  or  the  proceeds  de- 
riyed  from  them,  to  Abraham  Johnson,  who  in  consideration  thereof 
by  written  contract  agreed  to  convey  to  the  appellee  M.  M.  John- 
son, the  wife  of  said  D.  D.  Johnson,  the  land  sought  to  be  subjected 
to  the  plaintiffs  judgment  in  this  suit,  according  to  the  views 
hereinbefore  expressed,  the  said  land  is  not  liable  for  the  payment 
of  the  plaintiffs'  debte;,  and  therefore  the  decree  of  the  Circuit  Court 
rnuat  be  affirmed. 


Qcnr  ov  OwARLWToy  t.  Bbdx 
97  w.  y».  m.) 

MmMpcil  earporatian — Jim  UmU$. 

UiBderapower''loiiiakengiilstioiisfargiiaidiiigagal^  hf 

titf  mmj  establiik  fire-limits  and  forbid  Um  enotion  of  woodsn  ''■*H**ft 
within  them.* 


rpHE  opinion  states  the 

Kenna  J  ChiUon,  for  plaintiff  in  error. 
W.  A.  Quarri&r,  for  defendant  in  error. 

JoHNSOK,  President  Mrs.  Theresa  Beed  was  having  oonsbuoted 
in  the  city  of  Charleston,  in  the  interior  of  the  square  bounded  by 
Kanawha  street,  Capitol  street,  Virginia  street  and  Summers 
street,  on  her  lot,  which  fronts  on  Virginia  street,  a  building  con- 
slaructed  in  the  following  manner:  It  is  two  stories  high,  made  of 
wooden  studding,  with  a  sheeting  rool  All  the  sides  of  said  build- 
ing are  to  be  covered  with  sheet  iron.  It  is  to  be  lined  inside 
with  sheet  iron.  The  roof  is  to  be  covered  with  sheet  iron. 
The  bottom  floor  is  dirt  and  to  be  filled  up  to  cover  the  sills. 
The  upper  is  to  be  constructed  of  wood  over-laid  and  underlaid 
with  sheet  iron.  The  entire  building,  both  iiiside  and  outside, 
is  to  be  covered  with  sheet  iron,  and  the  building  is  to  have  no 
windows.  At  the  time  the  facts  were  agreed,  and  from  that 
agreement  this  statement  is  made,  the  building  was  so  far  con- 
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Atraoted  that  the  entire  wooden  frame  was  finished^  and  the 
wooden  portion  of  the  roof,  the  sheetings  was  completed.  The  build- 
ing is  eighty  feet  long^  thirty-five  feet  wide^  and  twenty-one  feet 
high.  On  the  square^  where  it  is  being  constracted,  the  Kanawha 
street  front  is  entirely  covered  with  buildings.  Capitol  street  front 
is  entirely  covered  with  buildings;  Summers  street  front  is  almost 
coyered  with  buildings,  all  of  which  are  constructed  in  accordance 
with  the  fire-ordinance  of  the  city.  The  rear  of  all  these  buildings  in 
the  square  closely  approach  the  Beed  building,  the  nearest  being 
that  of  J.  C.  Arnold,  which  is  four  feet  six  inches  therefrom.  The 
r^t  of  the  bnildings  in  said  square  vary  from  sixteen  to  sixty  feet 
distance  therefrom.  All  the  buildings  on  the  square  are  occupied 
by  wholesale  and  I'etail  merchants.  A  plot  of  the  square  is  filed 
with  the  agreement  of  facts  and  shows  the  position  of  each  of  said 
bnildings  relative  to  the  Reed  building. 

On  Saturday  the  22d  August,  1885,  the  defendant.  Reed,  was 
notified  to  stop  the  construction  of  the  building,  which  she  refused 
to  do;  and  when  the  trial  commenced,  a  large  number  of  hands 
were  at  work  on  the  building.  She  claimed  a  permit  from  the  city 
council  to  construct  the  building.  Her  petition  to  council  was  as 
follows: 

**  Your  petitioner,  Mrs.  Theresa  Reed,  respectfully  ])rays,  that  she 
be  allowed  to  build  a  warehouse  on  her  lot  on  Virginia  street  in 
said  city  eighty  feet  long  by  thirty-five  feet  wide  in  accordance  ivith 
the  fire-ordinance  and  the  amendments  thereto. 

'*  Theresa  Reed. 

''By  Counsel.'' 

The  prayer  of  the  petitioner  was  granted  by  a  vote  of  four  to 
three.  There  was  no  other  permit  granted  to  her.  The  ordinance 
of  the  city  as  to  protection  against  fire,  which  was  in  the  agree- 
ment of  facts,  is  as  follows: 

'*  Ordinance  of  October  31,  1879,  amending  and  re-enacting  an 
ordinance  entitled:  '  An  ordinance  defining  the  city  fire-limits.^ 

''  Be  it  ordained  by  the  common  council  of  the  city  of  Charleston. 

'*  Section  1.  That  the  ordinance,  entitled  '  An  ordinance  defining 
the  city  fire-limits,' be  and  the  same  is  hereby  ameiificd  and  re- 
enacted  so  as  to  read  as  follows:  From  and  after  the  adoption  of 
this  ordinance,  no  new  building,  or  extension  of  old  ones,  shall  be 
erected  within  the  limits  hereinafter  described,  except  they  be  built 
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of  either  brick,  stone,  iron  or  concrete,  with  flre-proof  roof.  The 
limits  above  referred  to  shall  be  known  as  the  fire  Umits."  *  *  * 
Then  follows  the  bonndaiy  including  the  Beed  building. 

'*  Section  2.  In  all  cases  where  provirions  of  this  ordinance  are 
being  violated,  the  mayor  shall  have  the  power  to  stop  the  work  of 
bnilding  or  extending  nntil  the  matter  can  be  bronght  before  the 
common  council. 

''Section  3.  Any  person  yiolating  the  provisions  of  tliis  ordinance 
shall,  upon  conviction  thereof ,  be  fined  in  a  sum  not  exceeding  tlOO. 

''  Section  4.  (Repeals  all  ordinances  in  conflict  with  this.) '' 

The  ordinance  of  August  3,  1883,  is  entitled,  ''  An  ordinance  de« 
fining  more  strictly  the  fire-ordinance,"  and  is  as  follows: 

''  Be  it  ordained  by  the  common  council  of  the  city  of  Oharles^ 
ton,  that  the  fire  ordinance  shaU  be  so  construed  and  understood  as 
to  prohibit  the  erection  within  the  fire-limits  of  the  dty  of  any 
wooden  houses  covered  with  tin  or  iron.'' 

The  last  ordinance  is  dated  October  26,  1888,  and  is  as  follows: 
'^  An  ordinance  prescribing  the  conditions  upon  which  outbuild- 
ings, other  than  coal  houses  and  privies,  may  be  erected  wiiiiin  the 
city  fire-limits : 

**  Be  it  ordained  by  the  common  council  of  the  city  of  Charles- 
ton, that  hereafter  it  shall  be  lawful  to  erect  within  the  city  fire- 
limits  after  first  obtaining  a  permit  therefor,  outbuildings  other  than 
coal  houses  and  privies  not  exceeding  10x15  feet  in  outer  dimen- 
sions, provided  the  same  be  covered  by  tin  or  sheet  iron  nailed  on 
studding,  and  provided  further  that  the  same  be  built  not  closer  to 
the  adjacent  street  or  premises  than  ten  feet,  unless  in  the  latter 
case  the  owner  of  said  adjacent  premises  consent  that  the  distance 
herein  prescribed  may  be  less." 

The  agreement  of  facts  embraced  also  the  following,  that  there 
was  given  in  evidence  a  plat  and  certificate  made  by  the  city 
engineer  in  regard  to  the  character,  material  and  structure  secur- 
ing buildings  in  fire-limits  of  said  city.  *  ♦  *  Also  there  was 
read  in  evidence  the  permits  of  the  city  mayor  and  council,  under 
which  the  buildings  mentioned  in  said  plat  and  certificate  were 
constructed,  which  permits  were  as  follows:  *  *  *  No  permits 
except  that  to  the  defendant,  Theresa  Reed,  accompany  the  certi- 
ficate of  the  facts  agreed.  There  appears  a  paper  from  the  city 
engineer,  which  is  by  agreement  of  the  parties  made  a  part  of  the 
records  in  which  he  shows  the  manner  of  the  construction  of  a 
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nrnnber  of  hoases  within  the  fire-limits  of  the  oity  of  Charleston, 
by  which  it  appears^  that  in  the  Beed  warehouse  the  underside  of 
the  second  floor  and  the  underside  of  the  roof  will  be  covered  with 
sheet  iron  of  the  same  weight  and  thickness  as  the  sides,  inside 
and  oaty  and  the  roof;  thickness  of  iron  about  three  sixty-fourths 
of  an  inch.  No.  27  stove  pipe  iron,  same  as  employed  in  other  ware- 
houses. 

[Omitting  description  of  other  houses.] 

It  also  appears  that  the  frame-work  of  the  Beed  building  is 
about  the  usual  size;  and  that  in  proportion  to  the  size  of  the 
building  no  more  lumber  is  used  than  in  the  erection  of  buildings 
of  this  class. 

A  number  of  interested  parties  on  August  14,  1885,  made  com^' 
plaint  before  the  recorder  of  the  city  of  Charleston,  that  Theresa 
Beed  was  then  erecting  a  building  in  the  interior  of  the  square^ 
bounded  by  Kanawha,  Capitol,  Virginia  and  Summers  streets^ 
within  the  fire-limits  of  the  city  of  Charleston,  of  a  size,  in  a  man- 
ner and  of  material  prohibited  by  the  ordinance  of  said  city,  and 
prayed  that  she  might  be  apprehended  and  held  to  answer  the 
eompUunt  and  dealt  with  in  relation  thereto,  as  the  ordinances  of 
said  city  may  require.  The  complaint  is  signed  by  four  citizens 
and  sworn  to  by  one  of  them.  On  the  same  day  the  recorder  issued 
a  summons  to  Theresa  Beed  to  appear  before  him  and  answei  said 
complaint.  On  August  26,  1885,  the  complaint  was  heard;  and  the 
evidence  being  heard,  the  recorder  imposed  a  fine  on  the  defendant 
of  t75,  and  ordered  the  city  sergeant  and  the  policemen  of  the  city 
''to  stop  the  work  of  building  the  hoUso  described  in  said  com- 
plaint, until  the  matter  can  be  brought  before  the  council. ''  The- 
resa Beed  then  moved  the  recorder  to  set  aside  his  judgment  and: 
grant  her  a  new  trial,  which  motion  was  overruled. 

On  October  12,  1885,  Theresa  Beed  presented  her  petition  to 
the  Circuit  Court  of  Kanawha  county,  praying  said  court  to  issue 
a  certiorari  to  bring  up  the  record  and  proceedings  in  said  case  be- 
fore the  said  recorder  of  the  city  of  Charleston,  which  writ  was 
swarded;  and  thereupon  the  city  of  Charleston  by  its  attorney  ap- 
peared at  once  to  said  writ  waiving  service,  and  by  consent  said 
matter  was  submitted  for  trial;  and  the  court  having  seen  and 
inspected  the  record,  and  having  heard  the  argument  of  counsel 
decided,  that  said  judgments  of  the  recorder  were  plainly  right, 
and  dismissed  the  said  writ  with  costs. 
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To  this  judgment  Theresa  Beed  obtained  a  writ' of  error  and 
supersedeas. 

It  is  argaed  by  coonsel  for  plaintifiEs  in  error,  that  the  seyer^ 
fire  ordinances  of  Charleston  are  void,  because  there  was  no  author- 
ity in  the  charter  of  the  city  to  pass  any  such  ordinances;  that  the 
real  test  of  all  ordinances  passed  by  an  incorporated  body  is  the 
intention  of  the  legislature  in  granting  the  charter;  that  corpora- 
tions cannot  make  ordinances  contrary  to  their  charters.  If  there 
is  no  authority  in  the  charter  of  the  city  of  Charleston  to  pass  the 
said  ordinances/  of  course  according  to  the  great  weight  of  author- 
ity they  are  void.  Rttggles  v.  Colliery  43  Mo.  353;  Cook  County  y. 
McCrea,  93  IlL  236;  Somerville  t.  Dickertnan,  127  Mass.  272;  Bryan 
V.  Page,  61  Tex.  632;  Allen  y.  Galveston,  61  Tex.  302;  Dore  y.  Mil- 
waukee,  42  Wis.  108;  Butler  \.  Nevin,  88  IlL  576;  Vance  y.  Little 
Bock,  80  Ark.  435;  New  London  y.  Braifiard,  22  Conn.  562;  Chris- 
tie y.  Maiden,  23  W.  Va.  667. 

Our  court  in  the  last  named  case  has  correctly  settled  the  powers 
of  municipal  corporations  in  this  State,  as  follows:  ^'A  municipal 
corporation  possesses  and  can  exercise  the  following  powers  and  no 
others:  Ist,  those  granted  in  express  words  by  its  charter,  or  the 
general  statutes  under  which  it  is  incorporated;  2d,  those  neces- 
sarily or  fairly  implied  in  or  incident  to  tiie  powers  thus  expressly 
granted;  and  3d,  those  essential  to  the  declared  purposes  of  the 
corporation,  not  simply  conyenient,  but  indispensable.'' 

In  1  Dill.  Mun.  Corp.  400,  §  406,  it  is  said,  that  municipal  cor- 
porations, generally,  with  power  to  provide  for  the  safety  of  their 
inhabitants,  may  prohibit  the  throwing  of  heavy  or  dangerous  arti- 
cles from  the  upper  stories  of  the  buildings  into  the  streets  or  open 
spaces  near  thorn,  where  persons  are  in  the  habit  of  passing,  and 
may,  where  this  is  consistent  with  the  general  and  special  legisla- 
tion applicable  to  the  municipality,  establish  fire-limits  and  prevent 
the  erection  therein  of  wooden  buildings.  For  this  proposition  are 
cited  City  Council  v.  Elford,  1  McMulI.  L.  234;  Brady  v.^  Ins.  Co., 
11  Mich.  425;  Douglass  y.  Commonwealth,  2Rawle,  262;  Wadleigh 
v.  Oilman,  12  Me.  403;  s.  c,  28  Am.  Dec.  188;  VanderbiU  v. 
Adams,  7  Cow.  349-362,  per  Woodworth,  J. 

In  City  Council  v.  Elford  nothing  more  is  decided  than  a  con- 
struction of  a  city  ordinance,  the  court  holding  that  to  throw  bales 
of  cotton  from  the  upper  story  of  a  cotton  warehouse  is  a  violation 
of  the  ordinance. 
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In  Bradley  y.  Ins.  Co*  it  was  held  that  the  oommon  council  of 
Detroit  had  power  to  pass  ordinances  establishing  fire-limits  and 
forbidding  the  re-building  or  repair  of  wooden  buildings  within 
such  limits.  The  majority  of  the  court  by  Martin,  Chief  Justice, 
said:  ''  Of  the  power  of  the  common  council  to  pass  the  ordinances 
in  question  we  have  no  doubt.  They  contravene  no  provision  of 
the  Constitution  as  we  read  it,  and  they  were  made  in  the  exercise 
of  a  police-power  necessary  to  the. safety  of  the  city.  A  regulation 
of  the  use  of  property,  or  a  prohibition  of  its  repair  when  partially 
destroyed,  cannot  to  my  mind  be  regarded  as  a  condemnation  to 
public  use.''  The  charter  allowed  the  city  to  prevent  the  '^  location 
or  construction"  of  wooden  buildings,  the  ** removing''  of  such 
buildings,  and  the  '^  re-building  or  repairing  "  of  the  same  within 
the  fire-limits,  which  may  be  adopted. 

In  Douglass  v.  CommonweaUh  it  was  held  that  to  elevate  and 
enlarge  a  wooden  building,  so  as  materially  to  alter  its  character,  is 
an  ofiFense  withm  the  meaning  of  the  ordii\ance  ''  to  prevent  the 
erection  of  wooden  buildings  within  certain  limits  of  the  city  of 
Philadelphia."  It  is  not  stated  what  the  provision  of  the  charter 
was,  under  which  the  ordinance  was  passed.  It  is  presumed  that 
the  charter  authorized  the  ordinance. 

In  Wadleigh  v.  Oilman  it  appeared,  that  the  act  incorporating 
the  city  of  Bangor  conferred  authority  on  the  city,  "  to  ordain  and 
establish  such  acts,  laws  and  regulations,  not  inconsistent  with  the 
Constitution  and  laws  of  the  State,  as  shall  be  needful  to  the  good 
order  of  such  body  politic."  It  was  held  that  an  ordinance  of  the 
city  government  prohibiting  the  erection  of  wooden  buildings  in 
the  city  within  certain  limits  was  within  the  authority  conferred. 
TpVbstox/O.  J.,  in  delivering  the  opinion  of  the  court,  said:  "The 
regulation  in  question  is  for  the  general  benefit.  It  adds  to  the 
value  of  the  property  by  lessening  the  hazard  from  fire,  which  ope- 
rates as  a  tax  upon  it,  whether  the  owner  is  his  own  insurer  or  pro- 
cures others  to  take  the  risk  for  a  valuable  consideration.  And 
economy  as  well  as  safety  is  really  consulted  by  building  with  dur- 
able materials.  Nor  is  there  any  danger  that  the  power  to  pass 
ordinances  of  this  character  will  be  wantonly  or  unnecessarily  exer- 
cised* The  city  authorities  are  annually  elected  by  the  citizens 
from  among  themselves.  No  law  of  theirs,  not  acceptable  to  the 
majority  would  be  tolerated  or  sufiered  to  remain." 

The  charter  of  New  Haven  authorized  the  city  to  make  ordi^- 
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nances  *^  to  pioteot  said  oit^  from  fire;  to  organize,  maintain  and 
regulate  a  fire  department  and  fire-apparatns;  to  regulate  the  mode 
of  building  and  the  materials  used  fox  building,  or  altering 
buildings  within  the  oity  or  any  part  thereof;  and  the  mode  of  us- 
ing any  buildings  therein,  and  of  heatmg  the  same,  when  such 
regulations  seem  expedient  for  the  purpose  of  protecting  said  city 
from^the  dangers  of  fire,"  etc  It  was  held  that  an  ordinance 
passed  under  said  charter  **  establishing  a  fire  district  and  forbid- 
ding the  erection  or  placing  of  any  wooden  building  within  the 
district  without  license  giyen  by  the  board  of  aldermen,  declaring 
such  building  should  be  deemed  a  common  nuisance,  and  making 
it  the  duty  of  certain  officers  after  reasonable  notice  to  abate  it,'*^ 
was  fully  authorized  by  the  charter  and  was  reasonable.  Hine  y». 
Oiiy  of  Jfew  Haven,  40  Oonn.  478. 

The  original  charter  of  the  oity  of  Keokuk  proyided:  ^^The 
oity  counsel  shall  have  power,  and  it  is  hereby  made  their  duty  tO' 
nuJce  and  publish  from  time  to  time  all  such  ordinances,  as  shall 
be  necessary  to  secure  said  city  and  the  inhabitants  thereof  against 
injuries  by  fire,  thieyes,  robbers,  burglars  and  all  other  persona 
yiolating  the  public  peace."  Section  21  of  the  amended  charter 
proyided:  ''The  city  council,  for  the  purpose  of  guarding  againat 
the  calamities  of  fire,  shall  haye  power  to  prescribe  the  limits 
within  which  wooden  buildings  shall  not  be  erected,  or  placed,  or 
repaired,  without  the  permission  of  the  said  oouncQ,  and  to  direct 
that  all,  or  any  building  within  the  limit  prescribed,  shall  be  made 
or  constructed  of  fire-proof  materials,"  etc.  It  was  held  that  the 
general  power  conferred  by  the  original  charter  was  limited  by  the 
amendment,  and  that  the  city  had  no  authority  to  pass  an  ordi- 
nance for  the  protection  against  fires  not  authorized  thereby.  Oity 
of  Keokuk  y.  Scrogge,  39  Iowa,  447. 

The  charter  of  the  town  of  Oreenyille,  Mississippi,  gaye  the  coun- 
cil power  **  to  proyide  for  the  preyention  and  extinguishment  of 
fires,  and  to  organize  and  establish  fire  companies,"  etc.;  and  it 
was  held,  that  while  the  charter  did  not  in  express  terms  giye  the 
council  power  to  establish  ''fire-limits,"  and  prohibit  the  erection 
of  wooden  buildings  therein,  yet  such  power  is  by  the  charter  by 
fair  implication  conferred  on  the  council.  Alexander  y.  lown 
Council,  64  Miss.  659. 

In  Mayor,  etc.,  y.  Boffman,  29  La.  Ann.  651;  s.  c,  29  Am.  Dea 
845,  it  was  held,  that  the  power  to  forbid  the  erection  and  compel 
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the  removal  of  buildings  formed  of  combastible  materials,  within 
khe  densely  built  parts  of  a  town,  inheres  in  municipal  corporations, 
and  hence  does  not  depend  upon  any  legislatiye  grant. 

Now  opposed  to  this  construction  of  the  charter  of  cities,  as  to 
the  power  to  preyent  the  erection  of  wooden  buildings,  two  cases 
are  cited  and  relied  on  by  counsel  for  plaintiff  in  error;  Mayor  of 
Hudson  y.  Thorns^  7  Paige^  261,  and  Rye  y.  Petorson,  45  Tex.  312; 
s.  G^  23  Am.  Bep.  608. 

In  Hudson  y.  Thome,  it  appeared  that  the  charter  of  the  city 
authorized  the  council,  from  time  to  time,  to  pass  such  ordinances 
as  they  shall  think  proper  to  remove  or  prevent  the  construction 
of  any  fire-place,  hearth,  chimney,  stove,  oven,  boiler,  kettle,  or  ap- 
paratus used  in  any  house,  building,  manufactory  or  business  which 
might  be  dangerous  in  causing  or  promoting  fires;  to  regulate  or 
prevent  the  carrying  on  of  manufactories  dangerous  in  causing  or 
promoting  fires;  to  adopt  and  establish  such  regulations  for  the 
prevention  or  suppression  of  fires  as  might  be  necessary,  etc.  The 
ordinance  declared:  ''  No  person  shall  erect  or  construct  or  cause 
to  be  erected  and  constructed,  any  wooden  or  frame  bam,  stable  or 
hog-pens,  within  the  certain  specified  limits  of  the  city  of  Hudson 
of  more  Uian  thirty  feet  in  width  and  thirty  feet  in  depth,  without 
the  permission  of  the  common  council,''  etc.  The  chancellor  said: 
'^  I  am  satisfied,  that  under  the  provisions  of  this  charter  the  legis- 
lature never  intended  to  give  to  tiie  common  council  the  power  to 
restrict  the  erection  of  wooden  or  frame  buildings  within  the  city, 
or  to  limit  the  size  of  buildings  which  individuals  should  be  per- 
mitted to  erect  on  their  own  premises." 

In  Rye  v.  Peterson,  45  Tex.  312,  the  charter  of  Navasota  authorized 
the  council  to '^  ordain  and  estabhsh  such  act,  laws,  regulations 
and  ordinances  not  inconsistent  with  the  Oonstitutiou  or  laws  of 
this  State,  as  shall  be  needful  for  the  government,  interests,  wel- 
fare and  good  order  of  said  body  politic.''  The  ordinance  of  the 
dty  "established  'fire-limits,'  declaring  wooden  buildings  there- 
after erected  within  these  limits  to  be  nuisances,  and  providing  for 
the  removal  of  such  buildings  and  the  punishment  of  the  parties 
erecting  them."  The  cause  was  an  injunction  against  the  enforce- 
ment of  the  ordinance,  and  the  inferior  court  perpetuated  the  in- 
junction, which  decree  on  appeal  was  affirmed.  Oould,  J.,  for  the 
whole  court,  said:  '' The  erection  and  occupation  of  such  build- 
ings is  an  ordinary  exercise  of  the  property  rights  of  the  owner  ol 
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the  lands,  and  is  far  from  falling  within  the  legal  definition  of  a 
nuisance  at  common  law.  The  power  to  prohibit  such  buildings 
in  certain  localities  is  statutory^  and  is  a  limitation  on  the  ordinary 
rights  of  property.  Whilst  the  legislative  power  to  authorize  such 
prohibitions  is  now  conceded,  the  nature  of  the  power  is  so  high  and 
the  subjects  themselves  so  far  various,  that  it  seems  not  naturally 
embraced  in  the  subordinate  power  to  declare  and  abate  nuisances. 
To  so  construe  it  would  be  to  extend  the  grant  of  power  to  a  sub- 
ject not  we  think  within  the  intention  of  the  law-makers  in  the 
clause  cited.  *  *  *  The  general  disposition  of  the  courts  of 
this  country  has  been  to  confine  municipalities  within  the  limits 
that  a  strict  construction  of  the  grants  of  power  in  their  charters 
will  assign  to  them;  thus  applying  substantially  the  same  rule  that 
is  applied  to  charters  of  private  corporations.  The  reasonable  pre- 
sumption is  that  the  State  has  granted  in  clear  and  unmistakable 
terms  all  it  has  designed  to  grant.  Cooley  Const.  Linu  195.  This 
presumption  applies  with  undiminished  force,  where  the  power 
sought  to  be  implied  is  one  to  limit  those  rights  of  property  which 
are  secured  to  every  citizen  under  the  general  laws  of  the  State. 
Potter  Dwarris,  146*  To  infer  the  power  to  establish  fire-limits, 
from  the  general  terms  used  in  this  charter,  would  be  to  dis- 
regard the  rules  of  construction  just  cited,  and  would  go  far  in  the 
direction  of  the  opposjte  proposition,  that  specific  grants  of  power 
are  unnecessary.  If  this  general  clause  includes  the  power  claimed, 
it  would  seem  difficult  to  place  limits  on  its  meaning/' 

Here  we  have  the  two  extreme  views,  one  in  the  Louisiana  case, 
where  it  was  held  that  the  power  to  establish  fire-limits  and  pro- 
hibit the  erection  of  wooden  buildings  therein  inheres  in  every 
municipal  corporation  independent  of  the  specific  power  granted 
in  the  charter,  and  the  other  in  the  Maine  case,  where  it  was  held 
that  the  power  was  fairly  implied  from  the  language  of  the  charter 
authorizing  the  council  *'  to  ordain  and  establish  such  acts,  laws 
and  regulations  not  inconsistent  with  the  Constitution  and  laws  of 
this  State,  as  shall  be  needful  to  the  good  order  of  said  body  politic.'' 
In  Eye  v.  Peterson  no  express  authority  was  given  in  the  charter, 
nor  was  there  authority  by  implication  to  prevent  the  erection  of 
wooden  buildings. 

Now  what  are  the  powers  conferred  by  the  charter  of  the  city  of 
Charleston  upon  its  council?  The  charter  of  the  city  was  amended 
and  re-enacted  by  the  legislature  of  1875,  acts  1875,  p.  517.    The 
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following  among  other  powers  by  said  charter  are  conferred  upon 
the  city  council: 

'*  To  control  the  construction  and  repairs  of  all  houses. 

^'  To  provide  for  the  regular  building  of  houses  or  other  struo- 
tnres,  and  determine  the  distance  they  shall  be  built  from  any 
Btreet  or  alley. 

''  To  prevent  injury  or  annoyance  to  the  public  or  individuals 
from  any  thing  dangerous. 

''  To  make  regulations  for  guarding  against  danger  or  damages 
from  fires. 

'"  To  promote  the  general  welfare  of  the  city  and  to  protect  the 
persons  and  property  of  the  citizens  therein.^' 

No  authority  has  been  cited  that  would  deny  to  the  council  the 
power,  exercised  in  this  instance,  under  a  charter,  which  authorized 
it  ''  to  adopt  and  establish  such  regulations  for  the  prevention  or 
suppression  of  fires  as  might  be  necessary/'  or  under  a  charter 
conferring  as  large  power  for  the  '*  prevention  of  fires,*'  as  the  char- 
ter of  the  city  of  Charleston,  unless  it  be  Hudson  v.  Tltorne,  7 
Paige,  261.  But  here  larger  powers  are  granted  than  to  the  city  of 
Hudson.  In  addition  to  the  clause,  'Ho  make  regulations  for 
guarding  against  danger  or  damages  from  fire,"  we  have  the  power 
''to  control  the  construction  and  repairs  of  all  houses/'  Now  it 
seems  to  me,  that  the  provision  of  the  charter  of  Charleston  is  the 
equivalent  of  conferring  upon  the  council  the  power, ''  to  from  time 
to  time  establish  '  fire-limits '  and  prevent  the  erection  of  wooden 
buildings  therein."  These  powers,  it  seems  to  me,  if  not  expressly 
granted,  are  fairly  implied  from  the  language  used  in  the  charter,, 
and  are  incident  to  the  powers  expressly  granted,  and  are  moreover 
essential  to  the  declared  purposes  of  the  corporation,  not  simply 
convenient  but  indispensable.  It  is  true  that  the  ordinances  of  a 
city  government  must  be  reasonable.  Moundsville  v.  Fountain,  27 
W.  Va.  182,  and  Jelly  v.  Dih,  27  W.  Va.  207.  But  the  ordinances 
here,  so  iar  tis  they  prevent  the  erection  of  wooden  buildings  within 
the  '^  fire-limits,"  are  reasonable.  They  are  essential  to  the  safety  of 
property  within  the  city.  No  man  would  want  to  invest  his  money 
in  a  populous  part  of  the  city,  with  the  dangeralways  present,  that 
his  neighbor  owning  a  lot  by  his  side  or  in  the  rear  of  his  lot  may 
at  win  erect  thereon  a  barn  and  fill  it  with  combustible  material  or 
build  it  of  material  that  is  highly  combustible,  and  which  may  at 
any  time  burn  down  and  subject  him  to  great  loss.  His  insurance 
VoL.LV  — 44 
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under  such  circnmBtances  would  of  course  be  much  higher;  and  if 
it  was  declared  that  the  city  had  no  power  to  protect  his  property 
by  prohibiting  such  erections,  a  death-blow  would  be  struck  at  the 
prosperity,  and  capital  would  not  only  refuse  to  come  to  the  aid  of 
the  prosperity  of  the  city,  but  that  already  employed  would  be 
sacrificed  and  its  former  owner  would  leaye  for  a  place  where  under 
the  law  it  could  be  protected.  The  ordinances  are  within  the 
power  conferred  by  the  charter,  at  least  so  far  as  they  prohibit  the 
erection  of  wooden  buildings  within  the  '^  fire-limits ''  of  the  city. 

It  is  insisted  that  they  are  void  because  they  prohibit  the  erec- 
tion of  any  buildings  except  four  kinds,  to-wit,  brick,  iron,  stone 
and  concrete.  Express  authority  is  given  by  the  charter  to  the 
council :  **  To  control  the  construction  and  repairs  of  all  houses. '^ 
Whether  the  council  under  the  charter,  has  the  right  to  prevent  the 
erection  of  a  zinc,  marble,  steel,  tin,  copper  and  brass  buildings  as 
aigned,  we  win  not  here  decide,  as  no  such  case  is  here  presented* 
The  question  here  is,  whether  it  can  establish  fire-limits  and  pre- 
vent the  erection  of  wooden  buildings  therein.  The  council  haa 
designated  in  its  ordinances  the  kind  of  buildings  usually  put  up 
in  populous  parts  of  cities,  viz.,  brick,  iron,  stone  and  concrete,. 
Marble  is  stone  as  I  understand  it,  and  people  do  not  often,  I  be- 
lieve, erect  buildings  of  slate,  tin,  copper,  brass  and  zinc 

[Omitting  minor  points.] 
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hk  a  salt  to  set  aside  a  will  beeaoae  not  expreflsiiig  the  testator's  iiiteiitloo^ 
dedantloiia  of  the  testator  before  and  after  the  ezecotion  are  Inadmiswihle. 

SXTIT  to  set  aside  a  wilL    The  opinion  states  the  facts.    The  de» 
fendant  had  judgment  below. 

Knight  <§  Couch,  for  appellant. 

J.  W.  English  and «/.  B.  Menag&r,  for  appellee. 
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J0HN8OK,  President.  Samuel  Couch  of  Mason  county  made  his 
kst  will  and  testament  on  May  16,  1879.  The  first  clause  of  the 
will  is  as  follows:  ^*  I  give  and  devise  unto  my  son  Peter  S.  Couch, 
my  farm  on  which  I  reside  in  Mason  county.  West  Virginia,  con-* 
taining  about  950  acres;  but  it  being  my  desire  to  devise  the  prop* 
exty  as  nearly  equally  as  may  be  between  my  two  children,  Peter  S. 
Couch  and  Sarah  Frances  Eastham,  I  direct  my  said  son,  Peter  S. 
Couch,  to  pay  his  sister,  Sarah  F.  Eastham,  the  sum  of  t4,000,  and 
I  hereby  make  the  said  sum  of  $4,000,  a  lien  and  charge  upon  the-, 
real  estate  aforesaid,  devised  to  Peter  S.  Couch,  until  the  same  i» 
paid  to  said  Sarah  F.  Eastham  or  her  heirs;  but  in  the  event  thai 
said  Peter  S.  Couch  shall  die  leaving  no  lawful  children  surviving 
him,  it  is  my  will  and  desire  that  the  title  to  all  my  real  estate 
aforesaid  shall  pass  to  and  be  vested  in  my  daughter,  Sarah  Fran* 
ces  Eastham,  or  her  children,  if  she  be  not  then  living,  upon  the- 
payment  by  her,  or  her  said  children,  to  said  Mary  Catharine 
Conch  of  the  sum  of  $4,000;  but  in  the  event  that  said  Mary  Cath- 
arine Conch  shall  not  then  be  living,  it  is  my  wiU  and  desire  that 
said  real  estate  shall  pass  to  and  vest  in  my  said  daughter,  Sarah, 
F.  Eastham,  or  in  case  of  her  death  to  her  children  without  the. 
payment  of  any  thing  in  consideration  therefor/' 

By  the  second  clause  he  gave  to  his  daughter  all  his  personal 
property  with  some  few  exceptions,  which  he  disposed  of  to  others.; 

On  September  8,  1880,  he  executed  a  codicil  to  said  will,  in. 
which  he  says:  ''It  is  my  will  and  desire  that  the  first  clause  of 
my  said  will  be  and  the  same  is  hereby  so  changed  as  to  read:  '  That 
in  the  event  the  said  Peter  S.  Couch  shall  die  leaving  no  lawful 
children  surviving  him,  but  leave  his  wife,  Mary  Catharine  Couch, 
surviving  him,  it  is  my  will  and  desire  that  the  title  to  all  my  real 
estate  aforesaid  shall  pass  to  and  be  vested  in  my  daughter,  Sarah 
Frances  Eastham,  or  her  children  if  she  be  not  living,  upon  the 
payment  by  her,  or  her  said  children  to  said  Mary  Catharine  Couch, 
of  the  sum  of  $2,000  instead  of  $4,000,  as  in  said  will  is  provided,, 
and  it  is  my  wish  and  desire,  and  I  hereby  request  my  son,  Peter  S. . 
Couch,  to  use  the  timber  upon  the  real  estate  devised  by  him,  only 
for  the  purposes  of  the  farm,  and  I  do  earnestly  request  that  none 
of  said  timber  shall  be  sold  by  him,  or  be  sawed  into  lumber  for 
the  purpose  of  selling  as  merchandise."' 

Samuel  Couch  died  in  March,  188^  and  his  will  aod  oodioil  were 
iuly  admitted  to  probate. 
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At  August  rules,  1884,  Peter  S.  Couch  brought  his  suit  in  equity 
to  set  aside  said  will,  on  the  ground  that  it  is  not  the  true  last  will 
and  testament  of  Samuel  Couch,  because  it  was  executed  in  mis- 
take and  does  not  contain  the  intentions  of  the  testator;  that  said 
will  shows  on  its  face  that  it  was  the  intention  of  the  testator  to 
divide  his  property  equally  between  his  children,  and  the  will 
shows  in  its  bequests  manifest  inequality.  The  bill  also  alleges, 
that  Samuel  Couch  many  times  had  said,  before  the  will  was  exe- 
cuted, that  he  intended  to  make  his  children  equal  in  the  disposi- 
tion of  his  property,  and  many  times  after  the  execution  of  the  will 
said  that  he  had  made  them  equal  by  his  will;  that  he  valued  his 
farm  at  $25,000  and  his  personal  property  at  tl 7,000,  and  intended 
to  give  his  farm  to  Peter  and  the  personal  property  to  Sarah,  and 
to  charge  the  farm  with  t4,000  in  favor  of  Sarah,  thus  giving  them 
$31,000  each  in  property.  The  bill  charges,  that  Peter's  life-estate 
is  not  worth  $4,000,  and  that  his  father  intended  to  give  him  the 
fee  simple  in  the  farm  and  not  a  life-estate.  The  bill  prayed  for 
an  issue  devisavii  vel  non,  and  that  on  the  verdict  of  the  jury  a  de- 
cree be  entered  declaring  the  said  paper- writing  not  the  last  will  of 
Samuel  Couch  deceased,  and  for  partition  of  his  estate  between 
complainant  and  his  sister  equally. 

The  defendant,  Sarah  F.  Eastham,  answered  the  bill,  denying 
that  there  was  any  mistake  made  by  her  father  in  the  execution  of 
his  will. 

On  September  10,  1884,  the  court  directed  an  issue  devisavii  vel 
non,  which  was  tried  in  February,  1885,  and  the  jury  found  that 
the  said  paper-writing  and  every  part  thereof  was  the  true  last  will 
and  testament  of  Samuel  Couch,  deceased.  Thereupon  Peter  S. 
Couch  bv  counsel  moved  the  court  to  set  aside  the  verdict,  and  to 
grant  him  a  new  trial,  which  motion  the  court  overruled,  and  the 
plaintiff  excepted. 

The  first  bill  of  exceptions  contains  the  will  and  codicil,  the  pro- 
bate, the  refusal  of  the  executors  named  in  the  will  to  qualify,  and 
the  appointment  of  an  administrator,  and  the  depositions  of  a  num- 
ber of  witnesses,  who  testified  mainly  to  declarations  of  the  testator 
made  before  and  after  the  execution  of  the  will,  that  he  intended 
Peter  S.  Couch  to  have  the  farm,  and  that  he  intended  to  make 
and  had  made  his  two  children  equal  in  the  disposition  of  his  prop- 
erty, and  the  objection  of  the  defendants  ^'to  so  much  of  each  and 
all  of  said  depositions  as  tended  to  prove  the  declarations  of  the 
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testator  made  by  him  before  and  after  the  date  of  the  execution  of 
the  said  alleged  will  and  codicil,  on  the  ground  that  it  was  not 
competent  to  impeach  said  will  by  the  parol  declarations  of  the 
testator  so  made;*'  and  the  refusal  of  the  court  to  permit  said  dec- 
larations to  be  read  to  the  jury,  and  the  exception  of  the  plaintiff 
to  said  action  of  the  court. 

The  second  bill  of  exceptions  contains  the  proof  of  the  mental 
capacity  of  the  petitioner  by  the  attesting  witnesses,  the  will  and 
codicil,  the  probate  thereof,  the  refusal  of  the  executor  to  qualify, 
and  the  appointment  of  an  administrator,  the  proof  by  the  plaintiff 
that  at  the  time  of  Samuel  Couch's  death  his  personal  estate  was 
worth  about  tl2,000,  that  the  rental  value  of  the  home-place  de- 
vised  to  Peter  S.  Couch  was  about  1700  or  t800  per  annum,  the 
landlord  paying  the  taxes,  which  were  about  t300  per  annum,  and 
the  proof  that  the  value  of  the  land  was  about  117,000  or  118,000. 

The  court  certifies  that  these  were  all  the  material  facts  before 
the  jury  on  the  issue. 

On  February  19,  1885,  the  cause  was  heard  on  the  pleadings  and 
the  verdict  of  the  jury;  and  the  court  dismissed  the  plaintiff's  bill 
with  costs,  from  which  decree  the  plaintiff  appealed. 

It  is  insisted  by  appellant's  counsel,  that  the  court  erred  in  re- 
jecting the  evidence  of  the  declarations  of  the  testator.  He  admits 
that  in  any  suit  for  the  construction  of  a  will  parol  evidence  to  ox- 
plain,  vary  or  contradict  the  will  is  inadmissible.  This  is  a  proper 
concession,  as  the  authorities  are  uniform  in  support  of  it  and  are 
too  numerous  to  cite.  But  it  is  contended,  that  when  the  contest 
is  as  to  the  execution  of  a  will,  whether  there  was  in  fact  a  will  of 
the  testator  executed,  then  a  different  rule  applies,  and  any  parol 
evidence  on  such  an  issue,  including  the  declarations  of  the  testa- 
tor, both  before  and  after  the  execution  of  the  will,  is  admissi- 
ble. Upon  the  investigation  of  this  question  we  will  refer  only  to 
authorities  in  cases  where  the  question  was  whether  any  will  had 
been  in  fact  executed. 

It  is  not  controverted  in  this  cause,  that  upon  an  issue  devisavit 
vel  non  the  will  of  a  testator  or  a  part  thereof  may  be  declared  void, 
for  the  reason  that  it  was  executed  by  a  mistake  of  the  testator. 
The  mere  fact  that  a  paper  has  been  executed  with  all  due  formality 
does  not  necessarily  constitute  it  the  will  of  the  person  so  executing 
it,  or  preclude  the  admission  of  parol  evidence;  that  it  was  so  exe- 
cuted by  mistake  and  under  a  misapprehension.  1  Bedf.  Wills,  205 
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The  qaestion  we  aie  now  conaidering  is:  Upon  an  issue  of  ''  will 
•or  no  will/'  can  the  declarations  of  the  testa&r  made  before  and 
4^ ter  the  execution,  so  far  remoyed  therefrom  as  to  form  no  part 
of  the  res  g$sim,  be  admitted  to  prove  that  the  will  was  executed 
by  mistake  t 

Provis  T.  Beid,  5  Bing.  485,  was  a  writ  of  entry  sur  abatement. 
The  demandants  claimed  as  heirs  of  Henry  Sara;  the  defendant 
Claimed  under  the  will  of  Sara.  The  demandants  proposed  to  show 
that  the  will  was  executed  in  the  presence  of  only  two  attesting 
witnesses,  and  that  the  name  of  a  third  was  added  after  the  death 
•of  the  testator.  The  demandants  prepared  to  give  evidence  of  the 
following  amonj|[  other  declarations  made  by  the  testator  as  to  the 
will:  ''Tom  Beid  (the  defendant)  has  been  trying  to  get  my  prop- 
erty, but  neither  he  nor  his  shall  have  it  Scott  drew  up  a  paper, 
And  they  got  me  to  sign  it;  but  never  fear,  I  know  that  it  is  not 
worth  to  Beid  one  f arthing.**  **  My  land  goes  to  my  own  family. 
Peggy  (one  of  the  defendants)  remember  the  land  is  yours.  If  I 
i&on't  live  to  make  my  will,  when  I'm  dead  see  that  you  are 
iighted/'  The  judge  rejected  the  evidence.  Bbst,  0.  J.,  said- 
**  It  has  been  insisted  that  declarations  of  the  testator  were  adpis- 
nible  in  evidence  to  show  that  the  will  he  had  executed  was  not 
Valid;  but  no  case  has  been  cited  in  support  of  such  a  position;  and 
we  shall  not  for  the  first  time  establish  a  doctrine  which  would 
render  useless  the  precaution  of  making  a  will;  for  if  such  evidence 
were  admissible  some  witness  would  constantly  be  brought  forward 
to  set  aside  the  most  solemn  instruments.''  Park,  J.,  in  the  same 
ease,  said:  ''When  the  legislature  has  taken  such  care  to  prevent 
frauds  in  wills,  and  when  it  is  considered  how  easily  declarations 
may  be  extorted  by  artful  persons,  after  the  intellect  of  the  testator 
has  been  impaired  by  time,  it  would  be  most  mischievous,  and  a 
violation  of  all  established  principles  to  allow  such  declarations  to 
be  received  in  evidence." 

Jackson  V.  Kniffen,  2  Johns.  31;  s.  c,  3  Am.  Dec.  390,  was  on 
ejectment.  The  lessees  of  the  plaintiff  claimed  as  heirs  at  law  of 
David  Eniffen,  and  the  defendant  under  the  will  of  said  David: 
The  plaintiff  offered  to  prove  by  one  of  the  subscribing  witnesses 
to  the  will  and  by  four  other  persons,  that  the  testator,  on  many 
occasions  in  conversation  with  them,  whom  he  considered  to  be  his 
friends,  since  the  making  of  the  will  had  uniformly  and  m  the 
most  earnest  manner  declared  the  instrument  not  to  be  his  will; 
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and  that  be  was  farced  to  execute  li  for  fear  he  ehould  hare  beea 
IBuudefedy  if  he  did  not;  and  that  he  called  on  these  persons  te 
bear  witness  to  what  he  dedaredy  and  particolarly  requested  the 
anbsoribing  witnesses  not  to  prove  the  execution  of  the  will.  The 
]datntill  also  offered  to  prove  that  the  testator  on  his  death-bed  and 
within  an  hour  before  his  death,  while  expecting  immediate  disso- 
lution,  in  a  solemn  manner  called  on  one  of  the  persons  then  pre^ 
ent  to  bear  witness,  that  the  said  instrument  was  not  his  will,  but 
that  it  had  been  extorted  from  him  through  fear  of  being  mur- 
dered, and  that  his  desire  was  to  make  an  equal  distribution  of  his 
estate  among  his  children.  The  judge  ruled  out  the  testimony; 
and  the  plaintiff  submitted  to  a  nonsuit.  A  motion  was  made  te 
set  aside  the  nonsuit  and  for  a  new  trial  on  «  case  made,  in  which 
the  above  facts  were  stated.  Thompsoit,  J.,  said:  ^^  In  whatever 
point  of  view  the  testimony  offered  is  considered,  I  oannot  but 
think  that  it  was  properly  overruled.  It  could  not,  if  placed  in  the 
etrongest  possible  term8>  amount  to  a  revocation  without  a  direct 
violation  of  the  statute,  which  declares,  that  no  will  (of  land)  shall 
be  revoked  or  altered,  except  by  writings  executed  with  f^  the 
requisites  of  a  will,  or  by  eanceUing  the  same.  If  these  declartt- 
tions  were  not  to  operate  as  a  revocation,  I  am  at  a  loss  to  see  iii 
what  manner  they  could  affect  the  wiH  To  say  they  were  proper, 
in  order  to  show  that  the  instrument  in  question  was  hot  duly  exe^ 
ented  by  reason  of  its  having  been  signed  under  durMSt  is  assuming 
-tiie  very  point  which  was  to  be  proved.  If  they  were  legal  evidence 
they  must  be  so,  when  standing  alone,  unaided  by  any  of  the  cir- 
cumstances previously  proved,  e  *  *  This  will  might  have  been 
executed  under  circumstances  which  ought  to  invalidate  it;  but  to 
allow  it  to  be  impeached  by  the  parol  declarations  of  the  testate^ 
himself y  would  in  my  judgment  be  eluding  the  statute,  and  an 
infringement  upon  well-settled  and  established  principles  of  law^** 
ICbnt,  0.  J.,  concnrred,  and  also  Liyinoston,  J.,  who  said:  ''Be- 
eides  the  danger  of  tampering  with  a  person,  who  may  be  known 
to  have  made  his  \vill,  of  fraud  in  making  use  of  some  loose  and 
imguarded  expression  to  set  it  aside,  and  of  perjury  in  fabricating 
declarations  which  may  never  have  been  made  and  thus  revokiog 
«  will  by  parol,  the  right  of  cross-examining  is  inviolable  and  not 
to  be  broken  in  upon."  Sfekcer  and  Tompkins,  JJ.,  dissented; 
In  Waterman  v.  Whitney y  11  N.  Y,  157;  s.  c,  62  Am.  Dec  71, 
the  surrogate  of  Broome  county  made  an  order  refusing  to  admil 
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{he  will  of  Whitney  to  probate.  An  appeal  from  the  order  was 
taken.  IsBues  were  directed  fco  ascertain  whether  the  paper-writing 
offered  for  probate  and  refused  was  the  will  of  Whitney.  The 
questions  of  testamentary  capacity  and  undue  influence  were 
involved.  Evidence  was  offered,  that  the  testator  had  stated  to  a 
witness,  after  he  had  made  the  will,  how  he  had  disposed  of  his 
property^  which  was  entirely  different  from  the  disposition  of  it  by 
the  will.  The  evidence  was  objected  to,  and  the  objection  sus* 
taincd.  Sbldek,  J.,  deliyered  the  opinion  of  the  court,  which 
held,  that  where  a  will  is  disputed  on  the  ground  of  fraud,  duress, 
imposition  or  other  like  cause,  not  drawing  in  question  the  testator's 
mental  capacity  at  the  time  of  its  execution,  neither  his  prior  nor 
his  subsequent  declarations  are  evidence;  but  on  the  question  of 
his  capacity  his  declarations  before  and  after  the  execution  of  the 
will  are  admissible. 

COmstoek  t.  Hadlyme,  3  Oonn.  254;  s.  c,  20  Am.  Dec.  100,  was 
an  appeal  from  a  decree  of  probate  establishing  a  will;  and  it  was 
held  that  the  declarations  of  the  testatrix  tending  to  show  impor- 
tunity and  undue  influence,  made  about  the  time  of  executing  the 
will,  were  admissible  only  to  show  the  testatrix's  state  of  mind,  not 
to  prove  the  facts  stated. 

Moriiz  v.  Brough,  16  Serg.  &  B.  403,  was  a  feigned  issue  direo- 
ted  by  the  Register's  Oourt  to  try  the  validity  of  a  writing  purport- 
ing to  be  the  will  of  Peter  Moritz.  The  question  of  the  admissi- 
bility of  the  declarations  of  the  testator  arose,  and  the  Supreme 
Court  held,  that  to  set  aside  a  will  duly  executed  by  a  man  of  com- 
petent understanding,  evidence  is  not  admissible  of  declarations 
made  by  him,  that  he  intended  differently  and  was  importuned  by 
his  wife  to  make  the  will. 

Norris  v.  Sheppard,  20  Penn.  St.  475,  was  an  issue  devisavit  vel 
non,  and  the  court  held  that  a  will  duly  made  by  one  of  sound 
mind  and  memory  cannot  be  defeated  by  proof  of  declarations  of 
the  testator,  made  before  the  will  was  executed,  that  he  intended  to 
dispose  of  his  property  in  a  different  manner. 

Boylan  y.  Meeker^  4  Dutch.  274,  was  an  action  of  ejectment,  in 
which  the  validity  of  a  will  was  in  issue.  It  was  decided  in  that 
case,  that  where  the  execution  of  a  will  is  proved  in  the  mode  re- 
quired by  law,  the  declarations  of  the  testator  made  before  or  after 
the  execution  of  the  instruments  are  not  competent  to  prove  fraud, 
duress  or  forgery,  or  to  disprove  the  execution  of  the  will;  they  are 
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rejected  upon  the  principle  that  they  are  hearsay  and  not  under 
:the  sanction  of  an  oath;  biit  declarations  made  at  the  time  the  in- 
•  strument  is  executed  are  admissible  as  a  part  of  the  res  gest(e. 

Oibson  Y.  Oibsan,  24  Mo.  227,  was  a  contest  as  to  the  validity  of 
a  will;  and  it  was  held  that  where  it  is  sought  to  invalidate  a  will, 
on  (he  ground  that  the  alleged  testator  was  under  undue  influence 
and^was  at  the  time  of  signing  the  will  of  unsound  mind  by  reason 
of  intoxication,  declarations  made  by  him  to  the  effect  that  he  had 
never  made  the  will,  that  if  he  had  signed  it,  they  had  got  him 
drunk  and  made  him  do  it,  for  he  had  no  recollection  of  it,  are  in- 
admissible in  evidence. 

This  court  had  occasion  to  examine  this  subject  in  Binges  v. 
Branson,  14  W.  Va.  100;  and  we  then  held  that  the  declarations 
of  a  testator  or  grantor,  made  either  before  or  after  the  execution 
•of  the  instrument,  are  admissible  evidencCt  where  the  issue  involves 
the  mental  capacity  of  the  testator  or  grantor  or  undue  influence 
exerted  upon  him  at  the  time  the  instrument  was  executed.  After 
an  examination  of  numerous  authorities,  referring  to  nearly  all  I 
have  here  cited,  the  court  in  its  opinion  says:  ''All  the  authorities 
agree  with  Judge  Washikgton*  (in  Stevens  v.  VanCleve,  4  Wash. 
C.  C.  262)  that  such  evidence  is  inadmissible  either  to  control  the 
construction  of  the  instrument  or  to  support  or  destroy  its  validity. 
The  only  ground  upon  which  such  declarations  are  held  admissible 
is  to  throw  light  upon  the  mental  capacity  of  the  testator  or  of  un- 
due influence  exerted  upon  him  to  procure  the  execution  of  the 
wilL"  While  the  question  here  presented  was  not  involved  in  th^ 
case,  yet  it  was  impossible  not  to  recognize  the  fact,  that  the  au- 
thorities never  permitted  such  declaraaons  to  go  in  evidence  to 
prove  the  truth  of  sucn  declaration  or  i;o  affect  the  validity  of  the 
.wilU  except  so  far  as  they  might  show  or  tend  to  show,  that  the 
iiestator  was  mentally  incompetent  to  make  it. 

if  such  declarations  could  be  admitted  to  prove  that  the  will 
.was  procured  by  fraud  or  duress  or  mistake,  no  man's  will  would 
oe  sate.  The  temptation  to  disappointed  seekers  after  the  testator's 
bounty  to  watch  the  testator,  and  as  his  mind  grew  weaker,  to  tam- 
per with  him  and  induce  him  to  make  declarations  that  were  incon- 
sistent with  the  will,  would  be  sufScient  to  induce  unscrupulous 
persons  to  do  such  miserable  work,  and  even  go  further  and  suborn 
witnesses,  to  swear  to  imaginary  declarations  of  the  testator,  incon- 
sisteBt  with  the  terms  of  his  wiU,  protended  to  have  been  made 
VoL.LV— 45 
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both  before  and  after  the  mil  was  executed.  The  statute,  which 
requires  the  will  to  be  in  writing  and  properly  witnessed,  would 
afford  but  little  protection  to  the  testator  or  to  the  real  objects  of 
his  bounty,  if  proof  of  such  declarations  could  be  admitted. 

We  have  not  found  a  single  case  that  warrants  the  introduction 
of  such  eyidence.  The  case  of  Reel  v.  Heel,  1  Hawks,  248;  s.  c,  9 
Am.  Dec.  632,  clearly  does  not  approve  such  a  doctrine.  It  was 
one  of  the  authorities  relied  on  in  Dinges  t.  Branson^  14  W.  Va., 
to  show  that  such  declarations  are  admissible  on  the  question  of 
testamentary  capacity  and  undue  influence.  The  only  case  that 
seems  to  give  countenance  to  such  a  doctrine  is  Nelson  y.  Oldfieldt 
2  Vern.  76.  In  that  case  the  evidence  was  that  Mrs.  Bettinson, 
travelling  into  France  for  her  health,  there  fell  in  company  with 
the  plaintiff,  who  having  the  lady  in  her  power  prevailed  upon  her 
to  solemnly  swear  to  make  her  will  and  leave  he^  all  her  estate;  and 
when  she  made  her  will  accordingly,  the  plaintiff  made  her  again 
swear  that  she  would  not  alter  or  revoke  the  will  or  make  any 
other.  It  appeared  by  the  deposition  of  Mr.  Wade  and  others  ex- 
amined in  the  cause,  that  she  in  her  sickness  often  complained  of 
how  she  had  been  circumvented  by  the  plaintiff,  and  of  the  injury 
she  had  done  her  mother  and  sisters  by  giving  her  estate  from 
them,  that  she  heartily  repented  that  she  was  thus  fettered,  but 
durst  not  for  fear  of  damnation  revoke  or  alter  her  will,  and  shortly 
afterward  died  much  troubled  and  afflicted  that  she  could  not 
alter  her  wilL  The  court  said  the  will  having  been  proved  in  the 
spiritual  court,  the  matter  was  not  to  be  contradicted  here;  the 
plwitiff  might  make  the  best  she  could  of  her  probate  there,  but 
should  have  no  aid  from  this  court,  and  therefore  dismissed  the 
blQ.  There  was  no  point  made  whether  the  declarations  were  ad« 
missible  or  otherwise.  The  mistake  which  will  avail  to  set  aside  a 
wiU  is  a  mistake  as  to  what  it  contains,  or  as  to  the  paper  itself 
not  a  mistake  either  of  law  or  fact  in  the  mind  of  the  testator,  as 
to  the  effect  of  what  he  actually  and  intentionally  did.  There 
no  such  mistake  here. 

The  court  did  not  err  in  rejecting  the  evidence. 

[Omitting  minor  matters.] 

The  decree  dismisfling  the  bill  is  affirmed. 
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Albbbs  t.  Oomxbboial  Bave. 

(86  Mo.  im) 

Bank — cheek  — 'jKifwmif. 

WImi  a  bank  pajB  a  ebeek  to  the  holder,  and  oenoels  and  deli^enllap  to  tk« 
dmwer,  eaeh  payment  cannot  be  rescinded  hj  the  diawer  withovt 
of  the  person  to  whom  payment  was  made. 

ACTION  for  deposit  of  money.    The  opinion  statei  the 
The  defendant  had  judgment  below. 

W.  O.  Marshall,  for  plaintiff  in  error. 
JfbNe  dt  Orricky  for  defendant  in  errox; 

BuLCK,  J.  The  plaintiffsy  partners  under  the  firm  name  of 
Albers^McGinitie  &  Homer,  sued  defendant  for  13, 000,  which  thej 
aDeged  defendant  received  as  deposit  and  refused  to  pay  when  re* 
quested.  Albers,  McGinitie  &  Horner,  on  the  22d  of  September, 
1876,  made  their  check  on  the  defendant  bank  for  $2,602.09,  pay- 
able to  Gamthers  &  Company,  who  on  the  same  day  deposited  it 
with  Bartholow,  Lewis  &  Company,  and  thereby  made  their  aooount 
with  that  bank  good.    On  the  next  day  this  oheok  was  oleand  on 
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defendant,  in  the  usual  course  of  business.  Plaintiffs  and  Gam- 
thers  &  Company  had  dealings  together,  and  this  check  was  given 
partly  for  merchandise  and  partly  for  a  check  of  the  latter  parties 
to  the  former.  The  merchandise  amounted  to  some  11,600.  The  ex- 
cess was  an  ''exchange  "  check  for  the  accommodation  of  Cam  thers 
&  Company,  who  failed  in  business  on  the  23d  of  September,  1876. 
The  check  of  the  plaintiffs,  held  by  Bartholow,  Lewis  &  Com- 
pany, came  to  the  defendant  through  the  clearing  house  in  the 
forenoon  of  the  23d  of  September,  was  then  checked  from  the 
clearing-house  file  and  charged  to  the  account  of  Albers,  McGinitie 
&  Horner.  After  this,  and  between  one  and  two  o'clock  in  the  fore- 
noon on  that  day,  a  member  of  that  firm  notified  Mr.  Nichols, 
cashier  of  defendant,  not  to  pay  the  check.  The  cashier  then 
caused  to  be  written  upon  the  check,  which  had  been  cancelled, 
by  placing  upon  a  cancelling  file,  '^  cancelled  by  mistake."  The 
charge  upon  the  books  was  erased  and  the  check  handed  to  Bar- 
tholow, Lewis  &  Company's  manager,  who  gave  in  exchange  some 
checks  and  some  money.  Bartholow,  Lewis  &  Company  at  once 
notified  defendant  that  they  would  not  receive  the  check.  They 
afterward  filed  a  complaint  with  the  clearing-house  committee. 
This  arbitration  committee  determined  that  defendant  should  pay 
the  check,  which  it  did  do,  in  December,  1876,  and  charged  the 
amount  again  to  the  plaintiffs'  account.  Plaintiffs  had  no  notice 
of  this  proceeding  before  the  committee. 

1.  A  customer  of  a  bank  has  the  right  to  countermand  the  pay- 
ment of  a  check  before  it  is  paid,  and  take  upon  himself  the  conse- 
quences of  such  act.  Morse  Banks  and  Banking  (2d  ed. ),  302.  Biit 
he  has  no  right  to  recall  the  check  after  it  has  been  paid  to  one  who 
took  it  in  good  faith  and  for  value,  nor  can  his  banker  do  so  for 
him.  When  timely  notice  not  to  pay  is  given,  the  burden  of  proof 
is  with  the  bank  to  show  that  payment  had  been  made.  If  the 
bank  receives  the  check,  pays  the  money  or  its  equivalent  to  the 
holder,  cancels  and  charges  up  the  check  to  the  maker,  such  acts 
must  be  regarded  as  payment,  and  this  payment  cannot  be  rescinded 
without  the  consent  of  the  person  to  whom  payment  of  the  check 
was  made.  All  these  propositions  were  clearly  enough  presented 
by  the  instruction  given. 

2.  The  third  instruction  in  substance  states  that  if  this  check  was 
given  to  Carathers  &  Company,  to  use  for  the  purpose  of  getting 
credit,  and  they  did  so  use  it,  and  the  plaintiffs  had   funds 
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the  defendant  suflScient  to  pay  it,  the  liability  of  defendant  to  pay 
became  fixed  on  the  presentation  of  the  cheek,  and  it  was  not  in  the 
power  of  the  plaintiffs  or  of  defendant  to  refuse  payment  without 
the  consent  of  the  holders,  Bartholow,  Lewis  &  Company.  This 
18  not  a  correct  statement  of  the  law.  The  liability  of  the  bank  to 
pay  the  check  did  not  become  fixed  upon  mere  presentment  of  the 
check.  Dickinson  y.  Ooates,  79  Mo.  250.  But  we  do  not  see  how 
the  plaintifite  could  hare  been  prejudiced  by  this  instruction,  taken 
in  connection  with  the  others  and  the  conceded  facts  of  the  case.  It 
does  not  direct  a  verdict  All  the  eyidence  shows  that  the  check 
had  been  paid  before  notice  not  to  pay  was  given  by  the  plaintiffs. 
Th'*)  only  question  of  any  merit  is,  was  the  payment  rescinded. 
Upon  this  there  was  some  evidence  tending  to  show  an  existing 
custom  or  nsage  among  the  banks  at  St.  Louis,  by  which  the  bank 
receiving  a  check  through  the  clearing-house  in  the  morning  had 
until  two  o'clock  of  the  same  day  in  which  to  return  it  to  the  bank 
from  which  it  came.  There  was  also  evidence  to  the  effect  that  no 
such  right  existed  when  the  check  was  ^*  good  "  and  had  been  can- 
celled. But  little  evidence  was  offered  upon  the  alleged  nsage, 
the  parties  do  not  appear  to  have  relied  upon  it,  for  no  instructions 
were  asked  upon  the  subject.  The  existence  of  a  custom,  and  what 
it  was,  are  questions  of  &ct.  For  these  reasons  we  cannot  dispose 
of  the  case  here  upon  such  grounds. 

3.  While  it  appears  on  the  one  hand  that  Bartholow,  Lewis  & 
Company  notified  defendant  that  they  would  not  take  back  the 
check  which  had  been  handed  t-o  their  messenger,  and  that  they 
prosecuted  their  claim  against  defendant  to  successful  determina- 
tion before  the  clearing-house  committee,  it  appears  on  the  other 
that  they  sued  the  plaintiff  on  the  check  by  attachment  on  the 
same  day  it  was  handed  to  the  messenger,  which  suit  appears  to 
have  been  dismissed.  In  view  of  this  evidence,  plaintiff  asked  an 
instruction,  that  though  the  check  was  paid  on  the  23d  of  Septem- 
ber, 1876,  yet  if  after  that,  and  hj  mutual  assent  of  the  parties,  the 
payment  was  rescinded,  then  the  defendant  had  no  right  to  again 
pay  the  check  and  charge  it  to  the  plaintiffs.  When  the  check 
came  to  Bartholow,  Lewis  &  Company,  it  bore  the  evidence  and 
assertion  of  the  defendant's  ^*  cancelled  by  mistake,''  when  in  fact 
it  had  not  been  cancelled  by  mistake  at  all.  They  declined  to  re- 
lieve the  defendant,  but  at  the  same  time  sued  the  plaintiffs.  Now 
if  they  did  not  assent  to  a  rescission  of  the  payment,  of  which  there 
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k  but  littlia  or  no  oTidencey  so  far  as  the  defendant  is  ooneemed,: 
they  had  a  right  to  retrace  that  step  when  informed  of  the  real  facts' 
in  the  case.  The  instruction  at  first  looks  fair,  bat  npon  examina*: 
tion  it  will  be  found  to  be  quite  to  the  contrary,  for  if  there  waSi 
any  rescission  of  the  payment  it  could  only  be  yalid  when  made  or 
acquiesced  in  after  knowledge  that  the  check  had  not  been  cancel-: 
led  by  mistake* 

4.  It  was  not  necessary  for  the  defendant  to  plead  payment    If; 
the  check  was  rightfully  paid  there  was  no  conrersion.     The  whole 
record  in  the  case  of  Barfcholow,  Lewis  &  Company  against   the 
plaintiffs  in  this  case  was  offered  in  eyidence  and  excluded.    We' 
do  not  see  how  any  part  of  that  record,  saye  the  petition  and  affi- 
dayit,  could  have  been  competent  evidence  in  this  cause.     All  the 
fiiots  with  respect  to  the  bringing  and  dismissal  of  that  suit  were  in. 
eridence  without  objections,  and  the  plaintifBsi  had  the  full  benefit 
of  any  deductions  that  might  be  drawn  therefrouL 

The  other  judges  concur. 


Oboll  v.  Towsr. 

(»  Mo.  SIS.) 

Under  the  stalate,  the  testimony  of  an  attending  phjsicitn,  if  oJlBred  bj  the 
patient  or  his  lepresentstive,  ia  oompeteiitk  bat  not  otherwiae, 

rilHE  opinion  states  the  point. 

QMsehalk  d  Baniz,  for  appellant. 

Djf&r,  Lee  dk  Mlia,  for  respondent. 

BwiHG,  0.  This  is  an  action  by  the  widow  of  Bd.  Gioll,  de- 
ceased, for  damages,  for  injuries  sustained  by  Oroll,  from  which 
he  died,  by  reason  of  the  negligence  of  the  respondent  in  failing  to 
provide  safe  and  proper  machinery.  The  petition  alleges  that 
GroU,  while  in  the  performance  of  his  duties  at  respondent's  soap 
factory,  repaired  certain  pipes  in  a  tank  hereinafter  described;  thi^ 
while  ascending  a  ladder  from  the  tank,  a  platform  on  whidi  the 
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ladder  rested  gare  way,  precipitating  him  to  the  bottom  of  the 
tank,  from  which  fall  he  sustained  injuries  causing  his  death;  that 
the  platform  gave  way  on  account  of  its  being  constructed  of  im- 
proper  material,  negligently  built,  and  negligently  allowed  to  be* 
come  rotten  and  decayed  and  remain  so.  The  answer  of  respondent 
admits  that  Oroll  was  his  employee  at  the  time  of  the  injury;  the 
necessity  of  descending  into  the  tank  for  repairs;  the  existence  of 
the  ladders  and  platform;  that  plaintiff  is  GroU's  widow;  also 
Groll's  death  on  the  day  named  in  the  petition,  and  alleges  contri- 
butory negligence.     The  reply  is  a  general  denial. 

On  the  trial  in  the  Circuit  Court,  at  the  close  of  the  plaintiffs 
evidence,  on  motion  of  defendant,  the  court  sustained  a  demurrer 
to  the  evidence,  and  entered  judgment  for  the  defendant.  Plain- 
tiff then  appealed  to  the  St.  Louis  Court  of  Appeals,  where  the 
judgment  of  the  Circuit  Court  was  affirmed,  and  from  which  the 
plaintiff  appealed  to  this  courts  There  are  two  questions  for  con- 
sideration: One,  did  the  Circuit  Court  err  in  sustaining  the  de- 
murrer to  the  evidence?  And  secondly,  did  it  err  in  excluding  the 
evidence  of  the  physician  attending  the  patient? 

[Omitting  the  first  question.] 

It  is  insisted,  secondly,  that  the  Circuit  Court  ened  in  excluding 
the  testimony  of  the  attending  physician.  Section  4017,  Revised 
Statutes,  reads  as  follows:  **  The  following  persons  shall  be  incom- 
petent to  testify:  ♦  •  ♦  Fifth,  a  physician  or  surgeon,  con- 
cerning any  information  which  he  may  have  acquired  from  any 
patient  while  attending  him  in  a  professional  character,  and  which 
information  was  necessary  to  enable  him  to  prescribe  for  such 
patient  as  a  physician,  or  do  any  act  for  him  as  a  surgeon.''  The 
Court  of  Appeals  and  the  Circuit  Court  held  that  under  this  clause 
of  the  statute  the  evidence  of  the  attending  physician  was  incom- 
petent The  Michigan  statute  upon  the  same  subject  is  nearly 
identical  with  ours,  and  the  Supreme  Court  of  that  State,  in  con- 
stming  their  statute,  in  Grand  Rapids  d  Indiana  R.  Co.  v.  Martin^ 
41  Mich.  667,  say:  '^The  objection  tha^  a  physician  can  not  reveal, 
with  his  patient's  consent,  what  he  has  learned  during  his  treat- 
ment, IS  one  which,  if  valid,  would  render  it  impossible,  in  either 
civil  or  criminal  cases,  to  use  the  only  testimony  which  would  show 
the  nature  and  extent  of  disease.  The  statute  is  one  passed  for  the 
sole  purpose  of  enabling  persons  to  secure  medical  aid  without  be- 
trayal of  confidence.    It  is  only  a  question  of  privilege,  and  such 
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communications  are  on  the  same  footing  with  any  other  privileged- 
communication,  which  tlie  public  has  no  concern  in  suppressing 
when  there  is  no  desire  for  suppression  on  the  part  of  the  persou«: 
concerned.''  In  Scripps  y.  Foster,  41  Mich.  742,  it  was  held  thai;, 
the  object  of  the  statute  is  to  prevent  the  abuse  of  the  confidential 
relation  existing  between  the  physician  and  his  patient,  and  is  for 
the  protection  of  the  latter. 

The  words  of  the  New  York  statute  are  not  the  same  as  those  of 
Missouri  and  Michigan,  but  convey  the  same  meaning  and  provide' 
the  same  privilege;  and  in  Pierson  v.  People,  18  Hun,  239,*  it  was* 
held  **  that  the  object  and  intent  of  the  provision  of  the  Oode  was 
the  protection  of  the  patient  and  his  representatives  against  the 
disclosure  of  information  obtained  by  a  physician  in  the  course  of 
his  employment  as  such."    This  case  was  re-afflrmed  in  8iau§Uon 
V.  Parker,  19  Hun,  55.     In  Edington  v.  Mutual  Life  Ine.  C6.,  67 
N.  Y.  185,  it  was  held  that  the  right  to  exclude  the  testimony  pro- 
hibited, survives  to  the  representatives  in  the  premises  of  a  deceased* 
person.    In  Oahen  v.  CkmtinerUal  Life  Ins.  Co.,  41  N.  Y.  Super.  Ct  • 
296,  it  is  said:     ''The  true  position  is  that  the  fitatnte  makes  a 
peremptory  rule,  but  as  the  rule  is  made  for  the  benefit  of  the 
patient,  he  may  waive  the  right  given  to  him.    Until  there  is  such 
a  waiver,  the  law  is  as  plain  as  words  can  be,  that  the  physician, 
shall  not  be  allowed  to  testify.''    The  same  construction  is  main-- 
tained  in  Johnson  v.  Johnson,  4  Paige,  460,  and  in  People  v.  Stout, 
3  Park.  Or.  Rep.  670. 

Where  the  evidence  of  the  attending  physician  is  offered  by  the 
patient  or  his  representatives,  it  is  competent  and  admissible. 
Where  it  is  offered  by  the  opposite  party,  the  physician  cannot  tes-. 
tify  against  the  objection  of  the  patient  or  his  representatives.  The 
cases  referred  to  fully  sustain  this  doctrine,  and  we  think  the  rule 
is  bused  upon  substantial  reasons.  The  case  of  Oartside  v.  Conn. 
Mut.  Ins.  Co.,  76  Mo.  446;  s.  c,  43  Am.  Bep.  765,  was  where  the 
insurance  company  offered  the  testimony  of  the  attending  physician 
to  prove  that  Gartside  had  had  delirium  tremens.  Tliis  was  ob- 
jected to  by  the  plaintiff,  the  wife  of  the  deceased,  and  the  objec-' 
tion  was  properly  sustained.  The  case  of  Harriman  v.  Stotoe,  57 
Mo.  93,  was  a  suit  for  damages  resulting  to  Mrs.  Harriman,  one  of 
the  plaintiffs,  by  falling  through  a  hatchway  in  a  house  of  defend- 
ant   She  offered  her  attending  physician  as  a  witness.    The  de* 

•  79  K.  Y.  424;  s.  C.~  85  Am.  Bep.  524.—^  ^ 
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fendanC  objected  beoaoae,  under  the  statute^  he  was  incompetent. 
The  Gircait  Ooiirt  instructed  the  witness  that  he  should  not  reveal 
any  information  received  from  the  phiintiff  while  attending  her  in 
his  professional  capacity,  which  information  was  necessary  to  ena^ 
ble  him  to  prescribe  for  her.  In  other  words,  the  Circuit  Court 
Tirtually  sustained  the  objection.  In  commenting  on  tliis  action  of 
the  Circuit  Court,  Wagner,  J.,  said:  ^'  As  the  court  restricted  the 
witness  from  giving  any  information  forbidden  by  the  statute,  the 
only  inquiry  is,  whether  the  evidence  was  admissible  on  any  other 
principle."  While  the  question  of  the  admissibility  of  the  physi* 
oian  id  that  case  was  not  discussed  in  the  briefs  of  counsel,  and 
therefore  not  made  prominent  in  the  decision  of  the  court,  yet  it 
undoubtedly  holds  the  statute  is  a  bar  to  the  introduction  of  the 
attending  physician,  even  in  behalf  of  the  patient  himself.  In  this, 
we  think,  it  is  in  conflict  with  the  authorities  upon  the  question,  as 
well  as  with  the  reason  of  the  rule. 

From  what  has  been  said,  it  follows  that  the  Circuit  Court  erred 
in  excluding  the  attending  physician  as  a  witness,  when  he  was 
offered  by  the  representative  of  his  patient  Nevertheless,  for  the 
failure  of  the  proof  to  sustain  the  allegations  of  the  petition  in 
other  respects,  the  judgment  of  the  court  below  must  be  affirmed.' 
For  even  though  the  physician  had  been  permitted  to  testify  as  to 
the  condition  of  the  plaintiff,  that  would  have  made  no  case  for  the 
plaintiff,  becaase  of  the  lack  of  evidence  upon  the  other  question. 

The  judgment  of  the  Court  of  Appeals  is  affirmed. 

All  concur.  Judgment  affirmed. 
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MuiMpal  oorpcraHon-^lieenee  to  street  raUtoay — obUgaHan  to  repaoe  stretL 

Where  a  city  grants  to  a  street  railway  company  the  privilege  of  constructing 
and  using  a  railway  track  in  unpaved  streets;  on  condition  that  it  keep  and 
maJTitiiln  in  good  repair  the  space  between  the  rails  and  for  two  feet  on  each 
nde  of  the  track,  the  city  cannot  compel  the  company  to  pave  such  space. 

MANDAMUS  to  compel  paving.     The  opinion  states  the  case. 
The  relator  had  judgment  below. 
Voi.LV  — 46 
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John  O.  Tam$ejf,  for  appellant 

Wash.  Adams,  John  J.  OatnpMl,  B.  H.  Field  and  Osargs  IF.* 
MeOrary^  for  respondent. 

NoBTON,  J.  This  is  a  proceeding  by  mandamus  began  in  tiie 
Circuit  Court  of  Jackson  county  to  compel  the  defendant  to  paT& 
so.  much  of  Union  avenue  (a  street  in  the  city  of  Kansas),  as  lies 
between  the  rails  of  a  horse  railroad  operated  on  said  avenue  and 
owned  by  defendant  company,,  and  also  eighteen  inches  on  the  out-: 
side  of  said  rails  along  said  track,  in  the  same  manner  and  with 
like  material,  at  the  same  time  and  as  fast  as  the  balance  of  said- 
street  may  be  paved  to  completion*  A  return  was  made  to  the  al- 
ternative writ  and  a  trial  had  upon  the  issue  presented,  which  r^. 
suited  in  a  judgment  of  the  court  awarding  a  peremptory  writ,^ 
from  which  the  defendant  has  appealed  to  this  court 

It  appears  from  the  iBCord  that  the  Jackaon  County  Horse  Bail- 
road  Company  on  March  27,  1869,  was  duly  incorporated  under  the 
laws  of  this  State  as  a  private  corporation  for  the  purpose  of  con- 
structing and  operating  a  horse  railroad  over  the  streets  of  the  city: 
of  Kansas;  that  on  said  day  the  city  of  Kansas  granted  by  ordinance 
to  the  said  Jackson  County  Horse  Bailroad  Company  the  right  to 
construct,  maintain  and  operate  a  horse  railroad  on  various  streetS' 
in  said  city,  of  which  Union  avenue  is  one,  for  the  period  of  twenty 
years.  Sections  4  and  12  of  said  ordinance  are  as  follows:  ^^  See- 
tion  4.  The  space  between  the  rails  of  said  track  and  the  street  for 
a  space  of  two  feet  on  either  side  and  along  the  line  of  said  track, 
and  also  all  street  crossings  along  the  line  of  said  street  railroad 
shall  be  kept  and  maintained  in  good  repair  by  said  railroad  com- 
pany, and  passing,  crossing  or  travelling  upon  or  along  the  streets 
and  avenues,  upon  or  along  which  such  street  railroad  may  pass 
shall  in  nowise  be  obstructed  by  said  railroad  company."  By  sec- 
tion 12  of  said  ordinance  it  was  provided  as  follows:  '^  Section  12. 
That  said  horse  railroad  company  shall  be  governed  in  all  respects 
by  the  ordinances  of  the  city  of  Kansas  regulating  horse  railroads, 
or  in  any  wise  appertaining  to  such  roads."  That  no  other  provis- 
ions of  said  ordinance  had  any  relation  to  the  construction  or  repair 
of  streets  or  imposed  any  duty  or  obligation  upon  said  company  re- 
garding the  construction,  or  repair  of  streets,  or  any  pavement 
thereupon.     That  at  the  date  of  the  enactment  of  said  ordinance 
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and  acoeptanco  thereof  bj  said  company,  there  was  no  general  or- 
dinance, of  the  city  of  Kansas  regulating  horse  railroads  or  in  any 
wise  appertaining  to  snch  roads.  That  by  section  2  of  chapter  88- 
of  an  ordinance  of  the  city  of  Kansas,  entitled  "  An  ordinance  in 
revision  of  the  ordinances  governing  the  city  of  Kansas^''  approved 
April  19,  1880,  said  chapter  88,  relating  to  horse  railroads,  it  was 
provided  as  follows: 

'*  It  farther  appears  that  the  said  Jackson  Oonnty  Horse  Railroad 
Company,  in  pursuance  of  the  right  granted  by  said  ordinance,, 
constructed  and  put  in  operation  in  1870  and  1871  several  miles  of 
street,  rail  over  the  streets  on  which  it  had  obtained  the  right  to^ 
operate  such  road,  including  that  part  of  Union  avenue  described 
in  the  petition;  that  said  company  and  defendant  company,  which; 
in  1874,  by  purchase,  succeeded  to  all  the  rights  and  privileges  of 
the  Jackson  County  Horse  Railroad  Company,  had  operated  ita 
said  street  railroad  on  said  avenue  from  1870  and  1871." 

It  further  appears  that  said  Union  avenue,  on  which  said  railroad 
was  operated,  was  on  the  27th  day  of  March,  1869,  and  at  all  timea 
thereafter,  until  May,  1884^  had  been  kept  as  an  unpaved  dirt  or 
macadamized  street,  at  which  time  the  city  contracted  with  one 
Hackett  for  paving  said  street  exclusive  of  the  space  between  th^ 
rails  of  said  street  railway,  and  a  space  of  eighteen  inches  on  the  out* 
side  of  said  rails.  Said  contract  provided  for  paving  said  street  with 
Colorado  sandstone  blocks,  to  be  laid  upon  a  foundation  of  concrete 
nine  inches  thick;  that  the  same  was  to  be  entirely  new  pavement^ 
and  as  a  preparation  for  laying  the  same  the  entire  macadam  aD<l 
dirt  surface  was  to  be  graded  and  removed.  It  further  appears  that 
the  defendant,  and  Thomas  Gorrigan,  as  the  president  of  the  com- 
pany, were  notified  and  requested  by  the  city  engineer  on  behalf  of 
the  city,  immediately  after  said  work  was  begun  by  the  city,  to  pro- 
ceed to  lay  down  and  construct  a  pavement  between  the  rails  of  said 
railroad  track  on  said  avenue,  and  for  a  space  of  eighteen  inches  on 
the  outside  of  the  rails  with  the  same  kind  of  materials  upon  the 
same  kind  of  foundation  at  the  same  time,  and  as  the  paving  of  the 
street  progressed;  that  the  defendant  refused  to  comply  with  the 
request,  but  proceeded  to  lay  down  a  pavement  between  the  rails 
of  said  track,  composed  of  stone  blocks  taken  from  a  quarry  at  Ar- 
gentine, Kansas,  which  were  of  the  same  dimensions  of  the  Colorado 
sandstone  blocks  being  used  by  the  said  Hackett;  that  at  the  com- 
mencement of  these  proceedings  the  said  paving  between  the  rail^t 
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was  being  doae  by  the  defendant  more  rapidly  than  the  remaindw> 
of  the  street  was  being  done  by  the  contractor  of  the  city;  that  the* 
said  pavement  so  laid  by  defendant  in  no  way  interfered  with  pab^ 
lie  travel  and  presented  as  smooth  and  regular  a  surface  as  that  laid 
by  the  city. 

Upon  the  refusal  of  defendant  to  comply  with  the  above  request 
of  the  city  engineer,  this  proceeding  was  instituted  to  compel  de- 
fendant to  pave  said  street  between  its  rails,  and  for  a  space  of 
eighteen  inches  outside  of  them,  with  the  same  kind  of  material 
and  in  the  same  manner  the  street  was  being  paved  by  said  Hack- 
ett  under  his  contract  with  the  city.  The  city  bases  its  title  to  the 
relief  it  seeks  in  this  proceeding  mainly  on  the  following  ordinances, 
the  first  one  of  which  was  adopted  on  June  29, 1880,  and  the  second 
on  May  24,  1884.     They  are  as  follows: 

'^  Section  1.  No  person,  company  or  corporation,  nor  any  person 
as  president,  superintendent,  or  other  officer  or  agent  of  any  street 
or  horse  railroad  company  or  corporation  shall  keep,  use  or  main- 
tain any  street  or  horse  railroad  track  or  part  of  a  track,  upon  any 
street  or  part  of  a  street,  in  the  city  of  ^nsas,  which  said  street  or 
part  of  said  street  is  now  or  may  hereafter  be  paved  with  blocks  at 
Wood,  stone,  granite  or  other  material  unless  the  space  between  the 
rails  of  such  track,  and  also  the  space  adjoining  and  on  the  outside 
of  such  rails  for  the  distance  of  eighteen  inches  in  width,  shall  be 
paved  with  like  blocks  of  stone,  wood,  granite  or  other  materialB 
in  the  same  manner  and  for  the  same  distance  lengthwise  that  the 
balance  of  said  street  or  part  thereof  may  be  paved. 

^'  Sec.  2.  No  person,  company  or  corporation,  nor  any  person  as 
president,  superintendent  or  any  other  officer  or  agent  of  any  horse 
railway  company  or  corporation  shall  run,  operate  or  maintain  any 
street  or  horse  railway  in  the  city  of  Kansas,  unless  the  space  between 
and  on  the  outside  of  the  track  thereof  be  paved  as  required  by  the 
preceding  section. 

' '  Sec.  5.  Any  person,  company  or  corporation,  or  any  president, 
superintendent  or  other  officer  or  agent  of  any  street  or  horse 
railway  company  or  corporation  violating  any  provision  of  section 
one  (1),  two  (:^)  or  four  (4),  of  this  ordinance  shall  be  deemed 
guilty  of  a  misdemeanor,  and  upon  conviction  thereof  before  the 
city  recorder  shall  be  fined  not  less  than  one  hundred  nor  more 
thun  five  hundred  dollars." 

The  ordinance  of  May  29,  1884,  is  as  follows: 
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"Section  1.  It  shall  be  the  duty  of  every  individaal^  company, 
or  corporation  owning  or  operating  any  horse  or  street  railroads 
now  constructed,  or  that  may  hereafter  be  constructed  within  the 
limits  of  the  city  of  Kansas,  to  pave  the  space  between  the  rails  of 
such  railroad,  and  eighteen  inches  on  the  outside  thereof,  imme- 
diately adjoining  the  outside  rails  as  the  roadway  beyond  suck 
limits  may  be  payed.  If  the  roadway  be  paved  with  stone  or  wood, 
or  other  materials,  such  space  between  the  rails  and  eighteen 
inches  outside  shall  be  paved  with  stone  or  wood,  or  like  material 
of  the  same  quality,  equally  as  good  and  in  a  similar  manner,  and 
upon  the  same  specifications  as  the  balance  of  the  roadway  shall  be 
paved/' 

"  Sec.  3.  This  ordinance  is  declaratory  of  the  duties  prescribed 
in  an  ordinance  entitled,  '  An  ordinance  to  regulate  street  railwayB, 
and  requiring  them  to  pave  their  tracts  and  keep  the  same  in  re- 
pair,' approved  June  29,  1880,  and  is  not  intended  to  repeal  or 
supersede  any  part  of  said  ordinance.'' 

'^  Sec  4.  Such  paying  between  such  rails  and  eighteen  inohee 
outside  thereof  shall  be  done  at  the  same  time  that  the  balance  of 
the  street  is  paved,  and  as  fast  as  such  paving  progresses  to  com* 
pletion.  In  case  any  railroad  track  shall  be  constructed  or  recon* 
structed  on,  along,  or  across  any  street  already  paved,  it  shall  be 
the  duty  of  the  person,  company  or  corporation  owning  or  operat- 
ing such  road  to  pave  the  track  and  eighteen  inches  outside  thereof,, 
as  required  by  this  ordinance,  as  fast  as  such  track  shall  be  laid^ 
constructed,  or  reconstructed,  so  as  to  have  such  space  payed  imme* 
diately  upon  the  completion  of  such  laying,  construction,  or  recon* 
struction.'' 

It  is  argued  on  the  part  of  the  defendant  that  neither  under  the 
charter  of  Kansas  City,  nor  under  the  ordinance  of  March  27, 1869, 
by  yirtue  of  which  it  constructed  and  operated  its  road,  did  it 
assume  an  obligation  to  pave  any  portion  of  said  street  in  any  man* 
ner,  but  that  the  only  obligation  it  did  assume  was  ixf  keep  and 
maintain  in  good  repair  the  space  between  its  rails  and  two  feet 
thereof  on  the  sides  and  along  the  track  of  its  road,  and  all  street 
crossings  along  the  line  of  said  track,  and  that  the  said  ordinances 
of  June  20,  1880,  and  May  24,  1884,  are  void  as  to  defendant,  be- 
cause they  are  violative  of  the  agreement  made  between  it  and  the 
city  by  the  ordinance  of  ^larch  27,  1869,  in  that  it  sought  by  them 
to  impose  a  new  and  additional  burden  on  defendant,  namely,  the 
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Teoonstraction  of  Union  avenue  by  putting  down  a  new  pavement, 
when  under  its  contract  with  the  city  it  is  only  chargeable  with 
the  obligation  to  repair.  On  the  other  hand,  it  is  contended  by 
^counsel  that  the  said  ordinance,  relied  upon  by  defendant,  afForded 
it  no  protection  in  the  present  proceeding,  because  the  charter  of 
the  city  of  Kansas  at  the  time  of  its  adoption  contained  no  provision 
expressly  authorizing  it  to  grant  rights  to  street  railways,  or  author* 
izing  it  to  make  contracts  for  the  construction  and  operation  of 
street  railroads  in  the  streets  of  said  city;  that  under  its  charter 
the  city  only  had  the  right  to  license  or  permit  the  laying  of  tracks 
in  the  streets  in  short  lines  and  subject  to  revocation  at  the  pleas- 
ure of  the  city;  that  the  city,  under  its  charter,  did  not  have  the 
light  to  enter  into  a  contract  with  a  corporation  or  other  person 
authoriziog  the  construction  of  a  street  railroad  and  its  operation 
for  a  specified  and  limited  time.  The  charter  of  Kansas  Oity  at  the 
time  the  ordinance  relied  on  by  defendant  was  adopted,  while  it 
expressly  gave  to  the  city  the  power  to  open,  grade,  improve  and 
curtail  its  streets,  did  not  give  it  in  express  terms  the  right  to 
authorize  a  street  railroad  to  be  constructed  and  operated  on  them, 
and  because  this  power  was  not  thus  conferred,  it  is  insisted  that 
the  ordinance  of  March  27,  1869,  either  is  a  license  or  a  contract. 

As  to  the  power  of  a  municipal  corporation  to  grant  the  use  of 
its  streets  for  railways,  a  marked  distinction  is  taken  by  the  au- 
thorities between  railways  operated  by  steam  and  those  operated  by 
horses  and  mules.  After  an  examination  by  Mr.  Dillon  of  all  the 
xeported  cases  upon  the  subject  of  railways  in  streets,  including 
the  case  of  Davis  v.  Maywr  of  New  York,  14  N.  Y.  606;  s.  c,  67 
Am.  Dec.  186,  and  other  cases  cited  by  counsel  for  plaintiff,  he 
states  in  section  727  of  his  work  on  Gorporations,  as  the  conclusion 
and  result  of  such  investigation  the  following: 

^As  respects  ordinary  railways  operated  by  steam,  and  street 
railways  operated  by  horses,  legislative  authority  is  necessary  to 
warrant  them  to  be  placed  in  streets  or  highways.  The  legislatoie 
may  delegate  to  municipal  or  local  bodies  the  right  to  grant  or 
refuse  such  authority  The  usual  powers  of  a  general  nature  in 
municipal  corporations  over  streets  are  not  suflScient  to  confer  upon 
them  the  right  to  authorize  the  appropriation  of  streets  by  ordinary 
railroads,  whose  tracks  are  constructed  n  the  usual  manner,  and 
whose  trains  are  propelled  by  steam,  but  it  is  otherwise  as  respects 
horse  railways,  and  the  ordinary  powers  of  municipal  oorporatioiit 
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are  nsuallj  ample  enough,  in  the  absence  of  express  legislation  on 
the  subject,  to  authorize  them  to  permit,  or  refuse  to  permit,  the 
use  of  streets  within  their  limits  for  such  purposes.  But  they  can 
not  by  an  implied  power  confer  corporate  franchises  or  authorize 
the  taking  of  tolls.    This  must  come  from  the  legislature. *' 

The  reason  for  this  distinction  may  be  found  in  what  is  so  well 
stated  in  the  cases  of  Hinchman  y.  Patterson  Horse  R.  Co.,  2  C.  E. 
Oreen,  75,  and  Jersey  City  and  Bergen  R.  Go.  y.  Hoboken  R.  Co., 
20  N.  J.  Eq.  69,  in  the  last  of  which  it  is  said:  ''That  the  opera- 
tion of  a  horse  railroad  is  a  legitimate  use  of  the  highway  and  an 
exercise  of  the  public  right  of  trayel.  In  general,  the  cars  carry 
persons  from  any  one  point  on  their  line  to  any  other  point  to 
which  they  may  desire  to  go.  The  courts  must  notice  the  fact  that 
these  street  railways  haye  become  an  important  and  yaluable  insti- 
tution in  all  our  cities  and  towns,  especially  yaluable  to  persons  of 
small  or  moderate  means,  and  their  chief  yalue  to  the  many  con- 
sists in  their  being  in  the  public  streets.  If  placed  in  the  rear  or 
any  distance  from  the  streets  their  yalue  would  be  small.  They 
are  but  a  means  of  using  the  public  streets  to  a  greater  adyantage 
for  the  yery  purpose  for  which  they  were  laid  out,  free  and  quick 
transit  from  one  point  to  another;  they  are  the  best  and  cheapest 
mode  yet  deyised,  and  they  do  not  hinder  the  use  of  the  rest  of  the 
street  for  public  trayel,  and  hardly  and  in  a  yery  small  degree  ob- 
struct the  trayel  on  the  part  occupied  by  the  tracks,  except  the  few 
inches  coyered  by  the  iron  rails.  The  cars  exclude  other  yehides 
from  the  space  occupied  by  them  when  in  motion;  so  do  omnibuses 
and  drays.  They  haye  when  in  motion  the  right  of  way  upon 
Iheir  own  track,  both  as  against  those  whom  they  meet  and  those 
who  go  in  the  same  direction;  a  little  more  extended  than  the  ex- 
clusiye  right  of  others  which  haye  only  the  exclusiye  right  to  one 
side  of  the  road  as  against  those  whom  they  meet,  but  it  is  in  prin« 
eiple  the  same.'' 

If  as  stated  by  Mr.  Dillon  in  the  section  aboye  quoted,  and  if  as 
held  in  the  case  of  the  Atchison  St.  Ry.  y.  Missouri  Pac.  R.  Co., 
31  Eans.  660,  and  Brown  r.  Duplessis,  14  La.  Ann.  842,  the  right 
i)f  control  granted  to  a  municipal  corporation  oyer  its  streets  car- 
ries with  it  the  power  to  allow  such  corporations  to  grant  a  permit 
to  a  horse  railroad  company  the  right  to  construct  and  operate  its 
toad  oyer  its  streets,  the  road  ordinance  of  March  29,  1869,  must 
te  held  valid.   The  only  condition  or  burden  annexed  to  the  priyi- 
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lege  given  by  the  ordinance  to  defendant,  to  construct  and  operate 
its  road,  was  that  it  should  keep  and  maintain  the  space  between 
its  rails  and  a  space  of  two  feet  on  either  side  the  line  of  its  track, 
and  all  street  crossings  along  its  lino  in  good  repair.  The  obliga- 
tion to  repair  a  street  is  one  thing,  and  the  obligation  to  reconstruct 
a  street  is  another  and  different  thing.  To  repair  a  thing  is  to  re- 
store it  to  a  sound  state  after  decay,  injury,  dilapidation  or  partial 
destruction.  To  reconstruct  is  to  construct  or  build  iigain.  One 
who  only  assumes  an  obligation  to  repair  a  house  could  not  be  r& 
quired  to  tear  it  down  and  rebuild  it.  Without  torturing  the  lan- 
guage of  section  4  of  the  ordinance  of  1869,  and  turning  it  away 
from  its  ordinary  meaning,  we  cannot  construe  it  so  as  to  impose 
on  defendant  an  obligation  to  reconstruct  a  street  when  In  express 
terms  it  says  the  street  shall  be  maintained  and  kept  in  good  repair. 
The  following  authorities  hold  that  an  obligation  to  repair  a  street 
18  not  an  obligation  to  construct  thereon  a  new  pavement:  Chicago 
r.  Sheldon,  9  Wall.  50;  District  of  Columbia  v.  Washington  R.  Co., 
4  Aql  and  Eng.  Bail.  Cases,  174,  the  principle  announced  in  the 
case  of  Cliicago  v.  Sheldon  is  approved. 

So  in  the  case  of  Farrar  v«  City  of  St.  Louts,  80  Mo.  879,  where 
the  charter  of  the  city  of  St.  Louis  provided  that  the  cost  of  repav- 
ing  all  streets  should  be  paid  out  of  the  general  fund  of  the  city, 
and  when  the  city  council  had  passed  an  ordinance  requiring  the 
pavement  on  Washington  avenue  to  be  taken  up  and  the  same  to  be 
repaved  with  granite  laid  down  on  the  concrete  foundation,  and  pro> 
viding  that  the  cost  of  such  repairing  should  be  assessed  against  and 
paid  by  the  persons  owning  property  fronting  on  the  avenue,  ac* 
cording  to  the  frontage,  some  of  the  property  owners  resisted  the 
payment  of  the  cost  of  repaving  on  various  grounds,  one  of  them 
being  that  the  repaving  of  the  avenue  was  notliing  more  than  sim- 
ply repairing  it,  and  thatthecity,  by  virtue  of  its  charter  provision, 
was  bound  to  pay  the  cost  of  the  work  out  of  the  general  or  com- 
mon fund,  and  that  it  was  not  chargeable  against  the  persons  own* 
ing  property  abutting  on  the  avenue.  The  court  held  that  the 
property  owners,  and  not  the  city,  were  liable  for  the  cost  of  the 
whole,  putting  its  decision  on  the  ground  that  the  reconstruction 
of  the  street  and  laying  down  upon  it  a  new  and  different  pave» 
ment  was  not  repairing  it. 

It  has  been  argued  however  by  counsel,  that  conceding  the  do- 
fcndant  was  not  bound  by  the  ordinance  of  1869,  to  pave,  bnt  only 
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to  inaiotiuii  and  keep  it  in  good  Fopair,  as  therein,  profided,  the  ob- 
ligatian  to  do  eo  was  imposed  by  the  ordinance  of  .1884.  We  are 
authorized  to  assume  that  at  the*  time,  the  ordinance'  of  1869  was 
adapted,  the  representatives  of  tiie  city  had  in  their  minds,  first,  the 
propriety  and  expediency  of  granting  the  right  to  the  company  of 
operatingits  railroad  on  the  streets  of  fhe  city,  and  the  leiigth  of 
time  the  right  to  do  so  should  exist;  and  second,  the  terms*  and 
tonditions  which  should  be  annexed  to  the  grant  The  only  condi- 
tion imposed,  in  so  far  as  the  ordinance  relates  to  the  streets  on 
which  the  railroad  was  to  be  operated,  was  that  the  company  should 
maintain  and  4Eeep  certain  parts  of  them  in  good  repair.  The  com- 
pany had  the  right  to  conclude  in  accepting  the  grant  with  only  the 
above  condition  annexed,  that  in  so  doing  it  could  not  be  charged 
with  any  other  obligation  than  that  of  repairing  so  much  of  the 
streejbs  as  the  x>rdinance  specified.  The  ordinance,  when  accepted, 
was  the  contract  of  the  parties,  and  fixed  their  respective  rights  and 
obligations.  The  said  ordinance  of  1884  undertakes  to  change  this 
contract  without  the  consent  of  the  other  conti^actiug  party  by  the 
imposition  of  a  new  and  different  obligation.  This  cannot  be  done 
unless  we  ignore  the  principle  that  it  takes  two  to  make  a  contract, 
and  two  to  alter  or  change  it  when  made.  As  a  consideration  for 
the  grant,  the  company  bound  itself  to  keep  in  repair  certain  i>arts 
of  the  streets,  and  to  that  extent  agreed  to  relieve  the  city  from  the 
payment  of  ^osts  for  such  repairs.  If  after  acceptance  by  thecom*^ 
pany  of  the  grant  with  the  said  condition  annexed,  and  the  con« 
stniction  of  its  road  at  great  cost,  the  city  could,  as  it  undertook  to 
do  in  the  ordinance  of  1884,  impose  the  new  and  additional  obli- 
gation of  paving  a  certain  part  of  the  street,  why  might  it  not  re* 
quire  it  to  pave  at  its  own  coat  the  entire  street,  and  keep  it  in  re- 
pair when  thus  paved  ? 

It  is  further  contended  that  even  if  the  city  council  had  the  power 
to  contract  for  the  construction  and  operation  of  street  railroads,  in 
exercising  such  power  it  could  not  alienate  the  control  of  the  streets 
and  of  street  improvements  vested  in  the  council  by  the  charter. 
We  recognize,  if  all  its  broadness,  the  doctrine  laid  down  in  sec- 
tion 97,  Dillon  on  Corporations,  where  it  is  said:  ''  Powers  are  con- 
ferred upon  municipal  corporations  for  public  purposes,  and  as 
their  legislative  powers,  as  we  have  just  seem,  cannot  be  delegated, 
so  they  cannot  be  bartered  or  bargained  away.  Such  corporations 
tnay  make  authorised  contracts,  but  they  have  no  power  as  a  party 
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to  make  oontnctB  or  frame  by-laws  whioh  shall  cede  away,  control 
or  embarrasss  their  l^gislatiye  goTemmental  power,  or  which  shall 
disable  them  from  performing  their  public  duties/'  While  we  reo- 
ognize  the  soundness  of  the  principle  invoked,  we  cannot  see  that 
it  has  any  application  to  the  ordinance  in  question.  If  by  the  or- 
dinance of  1869,  the  council  had  delegated  to  the  company  its  con- 
trol over  the  streets,  or  disabled  themselves  from  taking  up  the  mao* 
adam  and  dirt  suface  of  Union  avenue  or  any  other  street,  and 
reconstructing  it  with  a  different  pavement,  we  would  have  no 
hesitancy  in  declaring  it  to  that  extent  void.  But  such  is  not  the 
effect  of  the  ordinance,  and  it  is  not  susceptible  of  being  con- 
strued so  as  to  deny  to  the  city  council  the  right  at  any  time  to 
improve  the  streets  on  which  defendant  is  operating  its  railroad,  or 
any  of  them,  by  macadamizing  them,  or  laying  down  thereon  stono 
or  granite  pavement  and  charging  the  cost  thereof  against  the  prop* 
erty  adjacent  or  abutting  on  the  streets  thus  improved,  as  is  pro- 
vided in  the  charter.  There  is  nothing  in  the  ordinance  forbidding, 
either  expressly  or  by  implication,  the  exercise  of  such  control  by 
the  council  over  its  streets,  but  on  the  contrary,  when  such  power 
is  exercised  and  the  street  improved^  the  obligation  of  defendant  to 
maintain  and  keep  it  in  repair  between  the  rails  of  the  company's 
track  and  the  space  of  two  feet  on  the  outside  thereof  would  afe 
once  attach.  Nor  is  the  power  of  the  council  to  provide  the  man- 
ner of  repairing  the  street,  and  requiring  the  defendant  to  repair  it 
in  any  way  prescribed,  interfered  with  or  delegated  by  the  ordinance. 
It  only  provides  that  such  repairs  shall  be  made  by  defendant  at  its 
own  cost,  and  to  the  extent  that  the  city  is  thus  relieved  from  the 
payment  of  such  costs,  it  is  beneficial  to  the  public. 

It  is  also  insisted  that  the  ordinance  of  1884  can  be  maintained 
on  the  ground  that  it  is  a  proper  exercise  of  the  police  power  of  the 
city,  and  that  such  power  cannot  be  bargained  away.  Police  power, 
if  capable  of  a  definition,  is  defined  as  follows,  by  Mr.  Cooley,  in 
his  work  on  Oonstitutional  Limitations,  in  chapter  16:  ^' The  police 
power  of  a  State  in  its  comprehensive  sense  embraces  its  whole  sys- 
tem of  internal  regulation  by  which  the  State  seeks  not  only  to  pre- 
serve the  public  order  and  prevent  offenses  against  the  State,  but  also 
to  establish  for  the  intercourse  of  citizens  those  rules  of  good  manners 
and  good  neighborhood  which  are  calculated  to  prevent  a  conflict 
of  rights,  and  to  insure  to  each  the  uninterrupted  enjoyment  ot  his 
own  so  far  as  is  reasonably  consistent  with  a  like  enjoyment  of 
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rights  by  others.'*  We  cannot  peroeiTe  how  it  can  be  chtimed  that 
the  said  ordinance  of  1884^  which  it  is  said  imposes  upon  defend* 
ant  the  duty  of  paying  a  part  of  the  streets  on  which  it  operates  its 
nulroady  under  a  grant  from  the  city,  obliging  it  to  repair  and  not 
to  reparC)  is  embraced  within  the  police  power  of  the  city  as  abore 
defined,  especially  so  in  view  of  the  fact  that  the  city  had  full 
power  conferred  on  the  councO  by  its  charter  to  do  the  very 
thing  it  seeks  to  require  defendant  to  do  by  virtue  of  said  ordi- 
nance.  The  city  could  not,  under  the  pretense  of  exercising  its 
police  power,  shift  the  duty  delegated  to  it  by  its  charter  of  paying 
the  streets,  it  public  good  required  it  to  be  done,  and  charging  the 
cost  to  adjacent  property  owners,  from  its  shoulders  on  to  the 
defendant.  Had  the  ordinance  of  1860  provided  that  the  city 
would  not  undertake  to  make  regulations  as  to  the  operation  of 
defendant's  railroad  as  to  the  speed  at  which  its  cars  should  be  run, 
the  length  of  time  they  should  stop  at  its  terminal  points,  the 
number  of  hours  in  the  day  they  should  be  run,  etc.,  the  principle 
invoked  by  counsel,  that  the  police  power  of  the  city  could  not  be 
bartered  away,  would  apply.  Instead  of  doing  this  however  the 
city,  by  section  twelve  of  the  ordinance,  expressly  provided  that 
said  horse  railroad  company  shall  be  governed  in  all  respects  by  the 
ordinances  of  the  city  of  Kansas  regulating  horse  railroads,  or  in 
any  wise  pertaining  to  such  roads.  We  cannot  give  the  above  sec- 
tion of  the  ordinance  5he  constructions  claimed  for  it  by  counsel, 
and  so  oonstrue  it  as  to  make  it  nullify  section  four  of  the  ordi- 
nance; to  do  so  would  be  a  violation  of  a  well-established  and  uni- 
versal canon  of  oonstructiony  viz.,  that  the  provision  of  all  laws, 
ordinances  and  contracts  should,  if  practicable,  be  construed  so 
that  all  of  them  may  stand  and  be  made  operative.  We  think  it 
entirely  practicable  so  to  construe  said  section  twelve  as  not  to 
bring  it  in  conflict  with  section  four,  by  holding  it  to  refer  to  such 
regulations  as  are  provided  in  section  two,  chapter  thirty-eight,  of 
the  ordinance  of  the  city  of  Kansas,  heretofore  referred  to,  and 
which  provides  that  ''  on  all  regular  routes  the  cars  shall  be  regu- 
larly run  for  the  period  of  not  less  than  sixteen  hours,  or  longer, 
if  the  common  council  by  resolution  so  order,  during  each  and 
every  day  of  the  entire  year,  and  shall  not  be  allowed  to  stand 
longer  than  fifteen  minutes  at  either  terminus  of  the  road.  Gari 
on  such  regular  lines  shall  be  run  at  intervals  not  exceeding  five 
minutes."    Such  obligations  as  the  above  are  a  proper  exercise  of 
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the  police  power,  bat  to  extend  it  so  as  to  make  it  include  said 
ordinance  of  1884,  which  imposes  a  duty  on  defendant,  which  by 
the  charter  is  imposed  on  the  city  counsel,  would  be  stretching  it 
beyond  the  limits  prescribed  by  the  authorities. 

We  cannot  give  our  assent  to  the  doctrine  contended  for,  that 
^y  virtue  of  the  ordinance  of  1869  defendant  obtained  simply  a 
license  to  expend  large  sums  of  money  in  constructing  its  railway, 
and  at  a  time  when  the  success  of  such  a  scheme  was  experimental, 
equipping  it  at  great  cost,  assuming  an  obligation  to  keep  in  repair 
a  certain  part  of  the  street,  which  license  was  and  is  revocable  at 
the  pleasure  of  the  city.  If,  as  we  think,  the  authority  herein 
cited  establishes  the  proposition  that  the  general  power  of  control 
given  the  city  in  its  charter  over  the  streets  carries  with  it  a  street 
railroad  operated  by  horses  or  mules,  to  be  constructed  and  ope- 
rated on  and  over  its  streets,  when  the  city  exercises  the  power  as  it 
did  in  the  passage  of  the  ordinance  of  18G9,  and  granted,  permitted 
or  licensed  defendant  to  build  and  operate  its  railroads,  and  de- 
fendant accepted  the  grant,  expended  large  sums  of  money  on  the 
faith  of  it»  and  was  permitted  by  the  city  to  do  so,  the  license 
referred  to  was  a  contract,  the  terms  of  which  are  binding  on  both 
parties  to  it.  If  any  one  thing  is  guarded  in  the  law  more  particu* 
larly  than  another  it  is  the  inviolability  of  a  contract,  and  all 
attempts  to  impair  such  obligations,  under  whatever  guise  they  are 
made,  whether  directly  or  indirectly,  must  prove  abortive.  Siat$ 
T.  AfiOer,  66  Mo.  329;  Slaie  y.  Miller,  50  Mo.  129;  ffovelman  y. 
K.  a  Horse  li.  Co.,  79  Mo.  632. 

In  determining  this  case  we  have  not  taken  into  consideration 
the  amendment  to  the  charter  of  the  city  made  in  1870,  holding  as 
we  do  that  any  rights  of  defendant  acquired  the  charter  as  it  existed 
previous  to  and  at  the  time  the  ordinance  of  1869  was  adopted 
were  unafFected  thereby.  City  of  St.  Louis  y.  Mo.  R.  Co.^lZ  Mo. 
App^  524.  For  the  reasons  herein  given,  the  judgment  of  the  Cir- 
cuit  Oourt  awarding  a  peremptory  writ  of  mandamus  is  hereby 
reversed,  with  the  concurrence  of  all  the  judges  except  Judge 
Black,  who,  having  heretofore  been  of  counsel,  did  not  sit. 

Judgment  reversed* 
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Partnership  —  ditMon  ofproJUa — real  eeUUe. 

Several  parties  hired  a  theater  for  a  term  of  years  and  carried  It  on  under  an 
agreement  to  divide  the  profits  in  a  specified  proportion  at  the  end  of  each 
year,  reserving  a  certain  proportion  to  meet  contingent  losses.  One  of  the 
parties  mortgaged  liis  interest  in  the  leasehold  to  secure  his  private  debt. 
Hdd,  that  the  arrangement  was  a  partnership,  and  the  mortgage  was  subor- 
dinate to  the  partnership  debts,  and  tliat  the  mortgagee  having  notice  of  the 
equitable  rights  of  the  other  parties,  -should  not  be  protected  as  against  their 
claims. 

EJECTMENT.  The  opinion  states  the  case.  The  defendant  bad 
judgment  below. 

A.  «7.  P.  Oaresche,  for  appellant 

Hermann  (6  Reybum^  for  respondent 

EwiNO,  C.  PlaintifF  eommenced  an  action  of  ejectment  in  the 
Circuit  Court  of  St  Louis  against  the  defendant  to  recover  posses- 
sion of  the  undivided  half  of  a  leasehold  estate  in  the  property 
known  as  ''DeBar's  Grand  Opera  House.''  The  answer  sets  up 
that  on  the  15th  of  June,  1877,  and  prior  thereto,  defendant,  Ben 
DeBar,  and  Alice  Wakefield,  through  her  trustee,  Taylor,  were 
partners  under  the  style  of  ''  DeBar^s  Grand  Opera  House.''  engaged 
in  the  business  of  running  and  managing  a  theater  on  the  premises, 
which  was  partnership  property  and  used  as  such.  That  they  were 
interested  in  said  property  and  business  as  follows:  DeBar  one- 
half,  defendant  one-sixth,  and  Alice  Wakefield  one-third.  That  on 
the  15th  of  June,  1877,  De  Bar  gave  a  deed  of  trust  on  his  undi- 
yided  half  to  secure  a  debt  due  by  DeBar  indiyidually  to  John  G. 
Priest;  and  plaintiff  claims  under  a  deed  from  the  trustee,  by  vir- 
tue of  a  sale  under  this  deed  of  trust.  That  on  August  26,  1877, 
DeBar  died,  and  defendant,  by  request  of  Priest  and  Mrs.  Wake- 
field, and  under  an  order  of  the  Probate  Court,  was  appointed  as 
administrator  of  the  partnership  effects  as  surviving  partner;  that 
as  such,  by  order  of  court,  he  sold  the  interest  of  DeBar  in  the 
opera  house;  that  one  Jno.  W.  Norton  became  the  purchaser,  and 
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to  whom  the  posseBsioii  was  delirered.  That  the  entire  partnenhip 
properly  was  insaffloient  to  pay  the  debts  of  the  finiL  That  Jno. 
O.  Priest,  on  the  15th  of  June,  1877,  and  phuntiff,  Frederick  B. 
Priest,  had  nottoe  of  the  fact  that  said  leasehold  was  partnership 
property  belonging  to  and  used  by  said  firm  in  the  prosecution  of 
their  business. 

Both  parties  claim  through  Ben  DeBar.  The  property  was  a 
leasehold,  the  term  expiring  on  the  1st  day  of  Januaiy,  1982,  and 
was  the  property  known  as  the  ^'  Grand  Opera  House,''  in  the  dty 
of  St.  Louis.  On  the  13th  of  May,  18*^,  DeBar  acquired  this 
leasehold  from  Truman  Martin  and  wife,  and  on  the  33d  day  of 
May,  1873,  a  contract  was  entered  into  between  DeBar  and  the 
trustee  of  Alice  L.  Wakefield,  she  being  a  married  woman,  by 
which  said  Alice  was  to  acquire  a  one-third  interest  in  said  theater 
property  and  its  profits.  The  agreement  is  in  the  following  words: 
**  This  memoranda  of  agreement  made  and  entered  into  this  28d 
day  of  May,  A.  D.  1873,  by  and  between  Benedict  DeBar  and 
Daniel  O.  Taylor,  trustee  for  Mrs*  Alice  Wakefield,  witnesseth: 
That  in  consideration  of  13,833.33  in  cash  paid,  and  the  payment 
of  the  additional  sum  of  $10,000,  for  which  a  promissory  note  has 
this  day  been  given,  it  is  agreed  by  Ben  DeBar  that  said  Daniel  Q. 
Taylor,  as  such  trustee,  shall  have  one-third  of  aU  the  profits 
derived  from  the  Grand  Opera  House  property  on  Market  street 
the  same  to  be  managed  and  controlled  by  said  Ben  DeBar  as  ex* 
dusively  as  though  owned  by  him  during  the  continuanoe  of  the 
■leasehold  estate  purchased  by  said  Ben  DeBar  from  Truman  Mar- 
tin and  wife;  all  profits  to  be  accounted  for  by  said  Ben  DeBar  on 
the  first  day  of  each  month;  and  the  one-third  of  the  profits  of  the 
previous  month,  less  twenty-five  per  cent  to  be  reserved  to  meet 
any  losses  that  may  occur,  to  be  paid  to  said  Taylor,  as  such  trus- 
;tee;  such  twenty-five  per  cent  so  reserved  to  be  carried  to  the 
account  of  the  next  month  following;  and  when  the  said  note  of 
110,000  is  paid  according  to  the  tenor  thereof,  then  a  one-third  of 
the  building  and  property  mentioned  and  referred  to  shall  be  by 
deed  conveyed  to  said  Daniel  G.  Taylor,  as  such  trustee;  but  the 
management  of  said  premises  shall  continue  in  like  manner  as 
herein  set  forth,  and  in  the  event  that  said  note  for  $10,000  is  not 
paid  when  due,  the  title  to  said  property  to  fully  remain  in  said 
DeBar,  released  from  all  claim  and  interest  of  said  Taylor,  as  such 
.trustee,  and  until  the  payment  of  said  note  the  profits  to  be.  re- 
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tained  by  said  DeBar  to  be  applied  upon  said  note;  and  in  the  event 
of  a  failure  to  pay  said  note  when  due,  one-half  of  the  $3,3SS.S9i 
this  day  paid  shall  be  repaid  to  said  Taylor  as  such  trustee,  and  the 
balance  shall  be,  with  all  interest  of  said  Taylor  as  such  trustee 
hereunder,  forfeited  to  said  Ben  DeBar  and  forever  terminated. 

'^Bev.  DbBas,  [u  8.^ 

"Dab-'l  O.  Tatlob,   [l.  8,; 
Trustee  of  Alice  L.  Wakefield,    [l.  8.]  " 

The  deferred  payments  mentioned  in  the  agreement  were  paid 
out  of  the  profits  of  the  theater,  and  a  deed  was  executed  to  the 
trustee  of  the  said  Alice  on  or. about  the  26th  of  April,  1875,  con- 
veying said  one-third  interest.  Another  deed  covering  the  same 
purchase  was  made  between  these  parties,  dated  December  18^ 
1873.  Both  deeds  convey  this  same  interest,  subject  to  the  pro- 
visions of  said  agreement;  and  in  both  deeds  Jolm  O.  Priest  exe- 
cutes the  conveyance  as  attorney  in  fact  of  Harriet,  the  wife  of  Ben 
DeBar.  Both  deeds  were  duly  recorded;  the  former  on  the  30th  of 
April,  1875,  the  latter  on  December  15,  1873. 

By  deed  dated  December  15,  1873,  DeBar  and  wife  conveyed  to 
Oharles  P.  Ohouteau,  defendant  in  this  action,  an  undivided  one- 
sixth  interest  in  the  same  property;  the  deed  contains  the  follow- 
ing provision:  '^This  conveyance  however  being  subject  to  the 
terms  and  conditions  of  a  certain  contract  made  between  the  par* 
ties  hereto  on  the  23d  day  of  May,  1873,  which  contract  is  in  its 
terms  and  provisions  similar  to  a  certain  other  contract  of  same 
date  between  Benedict  DeBar  and  Daniel  O.  Taylor,  trustee  of 
Alice  Wakefield."  This  deed  too  is  executed  by  John  O.  Priest,  as 
attorney  in  fact,  of  Harriet  DeBar,  on  the  19th  day  of  September, 
1873,  and  is  duly  recorded.  ''  That  Ben  DeBar,  D.  O.  Taylor,  as 
trustee  of  Mrs.  Alice  B.  Wakefield,  and  Charles  P.  Chouteau,  in 
the  month  of  May,  A.  D.  1873,  each  acquired  an  undivided  interest 
in  the  leasehold  premises  in  controversy  herein,  said  interests  being 
respectively  one-half,  one-third  and  one-sixth,  and  that  said  lease- 
hold consisted  of  a  theater  building  and  all  the  furniture,  scenery 
and  properties  therein  contained.  That  said  building,  furniture, 
etc.,  was  acquired,  as  aforesaid,  for  the  express  purpose  of  being 
operated  as  a  theater,  by  the  parties  above  named,  for  their  mutual 
benefit  and  profit,  under  the  management  of  Ben  DeBar;  and  the 
same  was  so  operated  from  May,  1873,  until  August,  1877,  when 
said  DeBar  died.     That  said  business,  during  the  period  last  speei- 
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fied,  by  agreement  of  said  parties,  was  conducted  by  said  parties  in 
the  following  manner:  Books  of  account  were  kept  by  Ben  DeBar 
iu  the  name  of  '  De  Bar's  Grand  Opera  House/  wherein  were  entered 
all  the  receipts  and  expenses  of  the  business  conducted  therein, 
inchiding  the  ground-rent  of  said  leasehold;  and  at  the  end  of  each 
theatrical  season  the  net  profits  were  divided  among  the  three  part- 
ners above  named  in  the  proportions  of  one-half,  one-third  and 
one-sixth;  but  that  at  the  end  of  each  year  twenty-five  per  cent 
of  the  net  profits  accruing  to  each  party,  as  aforesaid,  were  set 
apart  and  carried  forward  to  the  account  for  the  succeeding  year 
for  the  purpose  of  meeting  any  loss  that  might  be  sustained  during 
such  season.  Transcripts  of  such  accounts  were  furnished  each 
year  by  said  DeBar  to  Taylor,  trustee,  and  Chouteau,  and  said 
books  of  account  were  frequently  examined  in  behalf  of  Mrs.  Wake* 
field,  and  occasionally  by  Chouteau.  A  bank  account  in  the  name 
of  '  DeBar's  Grand  Opera  House,'  was  also  kept,  separate  and  apart 
from  the  individual  account  of  Ben  DeBar,  and  the  moneys  realized 
from  said  business  were  deposited  to  the  credit  of  such  account, 
and  the  expenses  paid  therefrom.  So  far  as  Mrs.  Alice  L.  Wake- 
field was  concerned  there  was  no  agreement  exempting  her  from 
losses  incurred  in  the  business,  but  as  between  DeBar  and  Chouteau 
there  was  an  oral  agreement  exempting  the  latter  from  losses  beyond 
the  amount  of  twenty-five  per  cent  of  the  net  profits  set  apart  as  a 
reserve  fund  at  the  close  of  each  year's  business."  That  by  consent 
of  the  jiarties  above  named  debts  were  also  contracted  in  the  name 
of  DeBar's  Opera  House,  during  the  continuance  and  in  the  prose- 
cution of  said  business.  That  after  the  death  of  Ben  DeBar,  by 
mutual  consent  of  Alice  L.  Wakefield,  Charles  P.  Chouteau,  and 
the  personal  representatives  of  Ben  DeBar,  the  defendant  in  this 
action  qualified  as  administrator  of  the  firm  or  association  of  per- 
sons transacting  business,  as  aforesaid,  and  as  such  surviving  part- 
ner took  possession  of  the  entire  leasehold,  premises  and  property 
aforesaid,  as  forming  part  of  the  partnership  assets,  and  sold  the 
same  in  that  character  under  an  order  of  the  Probate  Court,  prior 
to  the  institution  of  this  suit,  at  which  sale  John  W.  Norton 
became  the  purchaser.  There  were  no  instructions  asked  or  given. 
The  Circuit  Court  found  for  the  defendant,  holding,  as  a  mat- 
ter of  law,  under  the  facts,  that  DeBar,  Mrs.  Wakefield  and 
Chouteau  were  partners  in  the  theatrical  business,  and  the  lease- 
hold was  partnership  property.     That  at  the  time  plaintiflF  pur^ 
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^icbflsed  at  the  trustees'  sale  in  1879  he  knew  defendant  held  pos- 
aession  of  the  leasehold  as  saryiying  partner;  and  that  it  had  been 
inyentoried  as  partnership  property.  From  this  judgment  the 
plaintiff  appealed  to  the  Conrt  of  Appeals  at  St.  Louis.  That  court 
aflSrmed  the  judgment  of  the  Circuit  Court,  and  plaintiff  comes 
here  by  appeal. 

The  first  and  vital  question  in  the  case  is  as  to  the  partnership. 
Under  the  facts,  were  DeBar,  Mrs.  Wakefield,  through  her  trustee, 
and  Chouteau  partners?  No  general  rule  can  be  laid  down  which 
will  determine  the  question  of  partnership  in  every  case.  Each  case 
must,  in  great  measure,  be  governed  by  the  facts  and  circumstances 
«urrounding  it  Donnell  v.  Harshe,  67  Mo.  170.  It  is  held  in  this 
State  that  a  mere  division  of  profits  does  not  necessarily  constitute 
the  parties  partners.  ilcCauley  v.  Clendandy  21  Mo.  439;  Camp- 
bell  V.  Dent^  54  Mo,  325;  Donnell  v.  Harelie^  67  Mo.  170.  In  Par- 
sons on  Partnership  it  is  said:  '^And  although  it  is  undoubtedly 
true  that  in  much  the  greater  number  of  partnerships  there  is  a 
community  of  loss  as  well  as  of  profits,  the  weight  of  authority,  as 
well  as  of  reason,  seems  to  be  decidedly  in  favor  of  the  rule  that  there 
may  be  a  legal  and  valid  partnership,  although  one  or  more  of  the 
partners  are  guaranteed  by  the  others  against  loss.  It  would  seem 
there  must  be  a  community  of  interest  for  business  purposes.'^ 
Pars.  Part  41.  In  Maclay  v.  Freeman^  48  Mo.  234,  it  was  said: 
''An  agreement  that  something  shall  be  done  or  attempted  with  a 
view  to  gain,  and  that  the  gain  shall  be  shared  by  the  parties  to  the 
agreement,  is  the  essential  characteristic  of  every  partnership,  and 
18  the  leading  feature  in  every  definition  of  the  term."  In  Pleas- 
ants V.  Ihnt,  23  WalL  120,  it  is  held  that  one  of  the  approved 
criteria  of  the  existence  of  a  partnership  is  the  right  to  compel  an 
account  of  the  profits  in  equity.  In  Parsons  on  Partnership,  p.  58, 
it  is  said:  **  It  should  be  added,  that  whether  two  or  more  persons 
are  partners  as  to  each  other  must  generally,  and  perhaps  always^ 
be  determined  by  the  intention  of  the  parties,  as  the  same  is  ex* 
pressed  in  the  words  of  their  contract,  or  may  be  gathered  from 
the  facts,  and  from  all  the  circumstances  which  are  available  for  the 
interpretation  or  construction  of  the  contract'' 

In  the  case  at  bar  it  very  clearly  appears  that  the  parties,  Chou- 
ieau  and  Mrs.  Wakefield,  purchased  their  respective  interest  in  the 
leasehold  for  the  sole  purpose  and  intention  of  carrying  on  the  busi- 
ness of  a  theater.  The  deeds  they  received,  and  the  agreements  en* 
VauLV  — 48 
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tered  into  unquestionably  indicate  this.  After  the  business  wa* 
entered  into  it  was  carried  on  in  the  name  of  ''  DeBar's  Grand 
Opera  House;"  a  special  account  in  bank  was  opened  in  that  name, 
and  debts  contracted  in  that  name.  The  deed  and  agreement  en- 
tered into  between  DeBar  and  Mrs.  Wakefield  leave  no  doubt  of 
the  intention  of  those  parties  and  show  their  community  of  interest; 
and  the  deed  to  Ghouteau  clearly  comprehends  just  such  conditions 
as  had  been  imposed  on  Mrs.  Wakefield,  and  leaves,  to  my  mind,  the 
situation  equally  clear  as  to  DeBar  and  Ghouteau.  The  acts  of  th» 
parties  in  writing  and  otherwise,  the  transaction  of  all  the  business 
and  the  circumstances  surrounding  the  whole  case,  lead  to  the  inev* 
itable  conclusion  that  they  were  partners,  made  so  by  the  operation 
of  law,  upon  their  own  acts. 

The  next  question  is,  was  the  leasehold  partnership  property?  It 
is  now  considered  as  settled  law  that  when  real  estate  is  partner- 
ship property,  it  is  bound  for  all  the  debts  of  the  concern,  and  for 
all  advances  made  by  any  of  the  partners,  as  though  it  were  per- 
sonal property.  The  accounts  must  be  settled  between  the  part- 
ners, and  all  partnership  debts  must  be  paid,  before  any  creditor  of 
an  individual  member  of  the  firm,  or  his  heir  or  representative  can 
take.  In  Duryea  v.  Burty  28  CaL  569,  it  is  said:  **  If  two  or  mora 
persons  acquire  a  mining  claim  for  the  purpose  of  working  the 
same,  *  *  *  and  actually  engage  in  the  enterprise,  and  share 
according  to  the  interest  of  each,  the  profit  and  loss,  the  partner- 
ship relation  subsists  between  them,  though  there  is  no  express 
agreement  between  them  to  become  partners,  or  to  share  the  profits 
and  losses.  The  mining  ground  belonging  to  and  worked  by  a 
mining  partnership  and  acquired  for  mining  purposes,  whether  pur- 
chased with  partnership  funds  or  brought  into  the  concern  by  in- 
dividual members  as  a  portion  of  the  capital  stock,  is  in  equity,  for 
the  purpose  of  a  settlement  of  the  partnership  affairs,  to  be  treated 
as  partnership  property.  Each  member  of  a  mining  partnership 
has  a  lien  upon  the  partnership  property  for  the  debts  due  the 
creditors  of  the  concern,  and  for  money  advanced  by  him  for  its  use 
which  he  may  enforce  in  equity,  even  if  there  has  been  no  agree- 
ment among  the  partners  that  such  lien  exists."  The  same  rule  is 
approved  in  Divtne  v.  Mitchuniy  4  B.  Monr.  488;  s.  o.,  41  Am.  Dec 
241;  Winslow  v.  Ohiffette,  Harper  Eq.  25;  CarlUWs  Adm*r  v.  IfuU 
hem,  19  Mo.  57.  And  this  rule  is  not  varied,  even  though  one 
partner  shall  mortgage  his  interest  to  secure  an  individual  debt» 
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The  interest  thus  mortgaged  would  remain  subject  to  the  prior  lien 
for  partnership  debts. 

In  RoB9um  y.  Sinker,  Supreme  Court  of  Indiana,  reported  in  IS 
Central  Law  Journal,  302,  it  is  said:  '^The  rule  unquestionably  is^ 
that  the  heirs  of  a  deceased  partner  have  no  interest  in  the  real  es« 
tate  owned  by  the  firm  until  all  the  partnership  debts  have  been 
paid.  Until  all  debts  haye  been  paid,  the  surriymg  partner  has  the- 
real,  substantive  interest.  *  *  *  Certain  it  is  however  that 
the  land  of  partnership  is,  in  many  very  essential  respects,  radically 
and  materially  different  from  land  owned  by  an  individual  It  is. 
also  certain  that  the  surviving  partner  has  the  substantive  interest 
in  such  property,  and  unquestionably  the  right  to  own,  hold  and 
sell  it  for  the  purpose  of  settling  up  firm  affairs  and  paying  flna 
debts."  See  authorities  cited  in  that  case.  See  also  Burnside  v. 
Merrick,  4  Mete.  537;  Dyer  t.  Cflark,  5  Mete.  562;  &  c,  39  Am. 
Dec. 677*  In  J(M$s  v.  Parsons,  25  CaL  104,  it  is  said:  '^The  same 
result  would  accrue  in  case  of  the  sale  under  execution  of  the  legal 
interest  of  a  partner,  in  the  partnership  real  estate,  as  in  the  per- 
sonal property.  The  partners  are  regarded  at  law  as  tenants  in 
common,  but  in  equity  the  property  is  treated  as  vesting  in  them 
in  their  partnership  capacity,  the  beneficial  interest  being  held  by 
them  in  trust  until  the  partnership  account  is  settled  and  the  part* 
nership  debts  are  paid."  From  what  has  been  said  we  are  led  to  the 
conclusion  that  this  leasehold  was  partnership  assets  properly  in 
the  hands  of  the  surviving  partner,  and  subject  first  to  the  debts  of 
the  concern. 

It  seems  to  be  the  recognized  doctrine  that  an  innocent  purchaser 
or  mortgagee,  from  an  individual  partner  of  real  estate  belonging 
to  the  partnership,  would  be  protected  unless  he  had  notice  of 
the  equitable  rights  of  the  firm  in  the  premises.  In  Mailock  v. 
James,  13  N.  J.  126,  it  is  said:  '*One  partner  cannot  convey  to  a 
creditor  of  his  own,  so  as  to  give  him  a  preference  over  the  credi- 
tors  of  the  firm,  his  undivided  interest  in  the  real  estate  belonging- 
to  the  firm,  although  the  title  to  such  property  stands  in  the  in- 
dividual names  of  the  partners,  such  grantee  having  notice  of  the 
equitable  rights  of  the  firm  in  the  premises."  The  question  of 
notice  was  the  turning  point  also  in  Ibrd  v.  fferran,  4  Munf.  316, 
and  the  doctrine  recognized  in  McDermot  t.  Lawrenee,  7  8.  ft  B. 
438;  8.  c,  10  Am.  Dec.  468.  In  Frinh  y.  Srandk,  16  Oonn.  260, 
it  was  held  that  if  the  property  mortgaged  ww  portnenhip  piopert^ 
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and  the  mortgagee  had  actual  or  constructiye  notice  of  that  fact, 
the  solvent  partners  would  have  a  lien  upon  it  for  the  payment  of 
debts  due  bj  the  partnership. 

The  fact  of  notice  would  seem  to  be  conclusive.  The  Circuit 
Court,  to  which  the  questions  of  fact  were  submitted,  so  found,  with 
all  the  evidence  before  it,  and  that  finding  would  not  be  overturned 
unless  the  evidence  would  most  clearly  lead  to  a  different  conclu- 
sion. But  we  have  examined  the  evidence  and  must  say  the  find- 
ing of  the  Circuit  Court  is  the  conclusion  to  which  the  evidence 
most  strongly  leads.  The  cestui  que  trust,  John  G.  Priest,  as  attoiv 
ney  in  fact,  for  Mrs.  DeBar,  signed  the  deed  from  DeBar  and  wife 
to  Mrs.  Wakefield,  in  which  is  embodied  the  agreement  in  writing, 
which  is  the  foundation  of  the  partnership.  The  evidence  also 
atrongly  tends  to  prove  that  ho  was  the  confidential  friend  of  De- 
Bar  for  years,  and  had  knowledge  of  the  condition  of  his  business. 
The  plaintiff,  Frederick  R.  Priest,  when  he  became  the  purchaser 
under  the  deed  of  trust,  must  have  known  that  the  defendant  was 
in  possession  of  the  opera  house  as  the  surviving  i)artner,  and  had 
been  as  such  carrying  on  the  business.  The  leasehold  had  been 
inventoried  as  partnership  property.  His  suit  was  commenced  on 
the  day  of  the  sale  to  the  purchaser,  Norton,  by  the  surviving 
partner,  Chouteau;  and  from  all  the  facts  and  circumstances  the 
conclusion  is  irresistible  that  the  plaintiff  had  notice  of  the  claim 
that  the  opera  house  was  partnership  property,  and  cannot  there- 
fore be  protected  as  an  innocent  purchaser  without  notice. 

[Omitting  other  points.] 

The  judgment  of  the  Court  of  Appeals  is  affirmed. 

Judgment  affirmed. 
All  concur,  except  Hbkbt,  C.  J.,  absent. 


Smfth  v.  St.  Louis  akd  San  Francisco  Railway  Compast. 

m  Mo.  41&) 

NegUgenu — railroads  —  eowtract  — paseenger. 

B7  contract  between  the  Missouri  Pacific  Railwaj  CompanT' and  tlie  defendant^ 
the  passenger  trains  of  the  latter  were  to  be  drawn  over  the  road  of  the  for- 
mer between  the  town  of  Pacific,  defendant's  eastern  terminus,  and  the  city 
of  St.  Louis,  the  Missouri  Paoifio  CompaD/  uiog  its  own  looomotiTes  and 
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crews,  and  the  defendant  famishing  at  its  own  expense  alithe  train  men, 
the  manner  of  running  the  trains  and  the  control  of  the  train  men  being 
sabject  to  the  rules  and  regulations  of  the  Missouri  Pacific  Company.  Hidd^ 
there  could  be  no  reooverj  agi^nst  defendant  for  the  death  of  a  passenger 
caused  by  the  failure  of  the  train  to  stop  long  enough  for  him  to  alight  at 
his  destination  between  St.  Louis  and  Paciflo»  the  deceased  having  purchased 
his  ticket  from  the  Missouri  Pacific  Company,  for  transportation  from  St 
Louis  to  Webster  where  the  accident  occurred. 

ACTION  for  death  bj  negligenoe.     The  opinion  states  the  case* 
The  defendant  had  judgment  below. 

C.  F.  JfauUanf  Frankhn  Ferris,  and  Bdwm  Silver^  for  appellant* 
John  0.  Day,  for  respondent* 

Hekry,  0.  J.  The  defendant  owns  and  operates  a  railroad^ 
whose  eastern  terminus  is  the  town  of  Pacific^  about  thirty  miles 
west  of  St  Louis,  and  its  trains  are  hauled  back  and  forth  between 
Pacific  and  St.  Louis  by  the  Missouri  Pacific  Railway  Company 
oyer  its  road,  under  a  contract  between  the  companies,  in  substance 
as  follows:  First.  The  Missouri  Pacific  Railway  Company,  party 
of  the  first  part,  agrees  to  furnish  for  defendant  for  five  years, 
commencing  January  1, 1879,  ''  depot  facilities  for  the  handling  of 
defendant's  freight,  and  ofilce  room  for  its  agents  and  clerks.'' 
'^  Second.  The  said  party  of  the  first  part  agrees  *  *  *  to 
transport  all  of  the  passenger  trains  of  defendant  passing  to  and 
from  St  Louis,  to  and  from  the  point  of  junction  of  the  roads  of 
the  parties  of  the  first  and  second  part,  at  Franklin  or  Pacific,  and 
the  Union  depot  at  St.  Louis."  ''The  party  of  the  first  part  to 
furnish  at  its  own  expense  the  locomotive  and  crew  of  same,"  and 
defendant  to  ''  furnish  at  its  own  expense  all  train  men  for  the 
care  and  management  of  said  trains."  Defendant's  ''trains,  and 
the  control  and  acts  of  said  train  men  "  are  "subject  to  the  rules 
and  regulations "  of  the  Missouri  Pacific;  that  defendant  should 
"  clean  and  care  for  the  inside  of  its  trains,"  and  also  defendant  to 
pay  "all  expenses  made  and  incurred  on  account  of  the  use  and 
occupation  by  its  trains  of  the  property  and  facilities  of  the  Union 
De])ot  Company  at  St  Louis."  Third.  The  Missouri  Pacific  to 
"tran8^)ort  all  of  the  freight  trains  and  freight  cars"  of  defendant 
'')>assing  between  St.  Louis  and  Pacific  at  its  own  expense.'' 
Fourth.    Missouri  Pacifio  to  transport  all   '^  passenger  cars  and 
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trainB''  of  defendant  "with  all  reasonable  promptness  and  dis- 
patch; **  the  defendant  to  **  furnish  free  of  mileage  or  other  expense 
jdl  the  passenger  or  freight  cars  for  the  performance  of  its  business 
between ''  St  Louis  and  Pacific.  Fifth*  The  defendant  agrees  to 
indemnify  the  Missouri  Pacific  "*against  all  loss  or  liability "  on 
account  of  ''any  accident  or  damage"  reoeiTod  on  the  road 
''  through  the  fault  or  negligence  **  of  the  def endant,  **  or  its  agents 
•or  employees* ''  Sixth.  For  the  services  so  rendered  by  the  Mis- 
.souri  Pacific  for  the  first  two  years  defendant  agrees  to  pay  **  eleyen 
per  centum/'  and  for  the  balance  of  the  time  ''elcTcn  and  one-half 
per  centum''  of  the  ''entire  amount  of  all  the  gross  earnings  of 
the  defendant  made  and  receiyed  by  it  on  any  and  all  of  its  passen- 
l^er,  freight,  or  other  business  which  passes  or  is  transported  oyer 
the  road  "  of  the  Missouri  Pacifia  The  Missouri  Pacific  to  "  hare 
access  to  the  books  and  Touchers''  of  the  defendant  to  "ascertain 
the  amount  of  the  gross  earnings  provided  for  in  this  agreement" 
Which  contract  was,  on  the  day  aforesaid,  signed  and  their  respec- 
tive corporate  seals  aflixed. 

On  the  26th  of  June,  1879,  George  B.  Smith,  husband  of  plain- 
tiff,  took  passage  at  St  Louis  on  a  train  of  cars  owned  by  d^end- 
ant|  except  the  locomotive,  which  belonged  to  the  Missouri  Pacific, 
to  go  to  Webster,  a  station  on  the  Missouri  Pacific  railroad  between 
St  Louis  and  Pacific,  under  a  commuter's  ticket  purchased  by  him 
of  the  Missouri  Pacific  Bailroad  Oompany.  The  train  arrived  at 
Webster  about  ten  o'clock  at  night  and  stopped  at  the  depot  for 
passengers  to  get  on  and  off.  It  was  a  dark  night  and  the  depot 
was  not  lighted,  and  in  the  act  of  getting  off,  or  immediately  after 
getting  off,  Smith  fell  between  two  of  the  cars,  and  at  that  moment 
the  train  started,  and  passing  over  him  inflicted  injuries  of  which 
he  died  soon  after,  and  his  widow  instituted  this  suit  against  the 
defendant  to  recover  damages.  The  negligence  alleged  is  that  the 
train  did  not  stop  long  enough  to  allow  the  deceased  a  reasonable 
time  to  alight,  and  that  the  depot  was  not  lighted. 

The  principal  and  controlling  question  in  the  case  is,  whether, 
under  the  agreement  between  the  companies,  the  train  in  question 
passing  over  the  Missouri  Pacific  road  between  Pacific  and  St  Louis 
18  to  be  regarded  as  defendant's  train  in  a  sense  that  makes  it  liable 
for  injuries  occasioned  to  the  deceased  by  the  negligence  of  the 
train  men.  If  answered,  as  we  think  it  must  be,  in  the  negative, 
the  judgment  should  be  affirmed.    By  the  terms  of  the  oontraot 
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the  train  of  the  detendftDt  eompany  was  to  be  drawn  over  the  Mis  * 
aonri  Plaoiflc  road  by  the  ICusoori  Paoiflo  Oompanj,  the  latter 
Qfling  its  own  locomotiTO  and  crew,  and  the  train  men  to  be  fur- 
nished by  the  def endant»  bnt  the  Missoari  Paoiflo  Oompany  reserred 
the  entire  and  ezolusiye  control  and  management  of  the  train,  the 
erew  and  the  train  men.  The  contract  for  transportation  was  not 
made  by  the  deceased,  with  the  defendant,  but  with  the  Missouri 
Pacific  Oompany.  It  was  not  for  transportation  over  any  portion 
of  defendant's  road,  but  from  St  Louis  to  Webster  oyer  the  Pacific 
nad.  If  deceased  had  been  a  passenger  from  a  point  on  defendant's 
load  under  a  contract  for  transportation  to  St  Louis,  or  from  St 
Louis  to  a  station  on  its  own  road,  another  question  would  arise 
which  it  is  not  necessary  to  consider  in  this  case.  We  are  not  to  be 
understood  as  deciding  that  the  fact  that  deceased  bought  his  ticket 
from  the  Missouri  Pacific  Oompany  is  oondusiTe  against  plain- 
tiff's right  to  recover  in  this  action,  for  as  held  by  the  Oourt  of 
Appeals,  if  he  waa  lawfully  on  defendant's  train,  and  it  was  ope- 
rated by  servants  under  its  control,  it  matters  not  of  which  company 
he  purchased  the  ticket,  the  defendant  would  be  liable  for  any 
injury  received  by  him  occasioned  by  the  negligence  of  its  em- 
ployees. 

The  case  therefore  turns  upon  the  construction  of  the  contract' 
between  the  two  companies.  Parol  evidence  was  properly  admitted 
to  show  the  meaning  of  the  phrases  ''  train  men  "  and  *^  crew,"  as 
employed  in  the  contract,  and  to  show  what  are  the  duties  of  con- 
ductors and  other  train  men;  and  aside  from  the  i>arol  testimony 
of  those  employees  that  they  were  in  the  employment  of  the  Mis- 
souri Pacific  Oompany,  the  admissibility  of  which  is  questionable, 
since  that  is  a  question  to  be  determined  by  the  written  contract, 
in  our  opinion,  by  the  terms  of  the  contract  the  train  men  were  in 
the  employment  and  under  the  control  of  the  Missouri  Pacific  Oom-' 
pany  while  the  train  was  passing  over  its  road  between  St.  Louis 
and  the  town  of  Pacific  This  is  so  provided  in  express  terms  in  the 
contract.  The  defendant  was,  by  the  agreement,  to  furnish  free  of 
all  ezi>ense  to  the  Missouri  Pacific  all  the  passenger  and  freight' 
ears  for  the  performance  of  its  business  between  St.  Louis  and  Pa-' 
cific.  It  was  no  part  of  the  defendant's  business  to  carry  passen- 
gers from  St  Louis  to  any  station  between  St.  Louis  and  Pacific. 
It  received  no  part  of  the  money  paid  to  the  Missouri  Pacific  for 
carrying  such  paasengers.     It  had  no  connection  with  the  Missouri 
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BEKsifio  in  that  business,  and  that  the  latter,  company,  used  defend^ 
ant's  cars  and  train  men  in  the  prosedhtion'ofMsach  business  did  not; 
create  a  liability  on  the  part  of  def^mdant,  the  Missouri  P^cifii^ 
Company  haying  reserved  exclasivtd  control  of  the  train  meii  and^ 
the  train. 

Tho  fifth  clause  of  the  contract,  by  which  defendant  agreed  to/ 
indemnify  the  Missouri  Pacific  Company  '' against  all  loss  or  lia^ 
bility  "  on  account  of  ''  any  accident  or  damage ''  received  on  the 
road  *^  through  the  fault  or  negligence  of  the  defendant  or  its  agents 
or  employees/'  giving  it  its  broadest  scope,  does  not  alter  the  rela^ 
tion  of  the  companies  to  passengers  from  St.  Louis  to  any  station; 
between  that  and  Pacific.  If  it  be  so  construed  that  if  tiie  plain^ 
tiff  in  this  case  had  sued  the  Missouri  Pacific  Company  and  recovered 
a  judgment,  the  dief endant  would  be  liable  to  the  Missouri  Pacificy 
it  is  but  a  contract  of  indemnity,  which  of  itself,  cannot  create 
a  liability  on  the  ^rt  of  defendant  to  such  a  passenger.  That  hj» 
the  agreement  the  Missouri  Pacific  Company  was  to  pay  ho  part  of 
the  wages  of  the  train  men  who  were  to  be  furnished  by  defendant 
does  not  create  a  liability  on  the  part  of  the  defendant  to  a  passen- 
ger from  St.  Louis  to  a  station  between  that  and  Pacific,  anymore 
than  an  agreement  between  the  Missouri  Pacific  Company  and  an, 
individual,  by  which  the  latter  should  assume  the  payment  of  the 
train  men  on  one  of  its  trains,  the  company  as  in  this  contract  re- 
serving to  itself  the  control  of  the  train  and  train  men,  and  the 
movements  of  the  train,  would  render  such  individual  liable  for  in*, 
jftries  received  by  one  through  the  negligence  of  such  employees. 

Counsel  for  appellant  cite  Kelly  y.  Mayor,  etc.,  11  N.  Y.  ^2,  and> 
Durst  V.  Burton^  47  N.  Y.  167,  in  support  of  the  proposition  that 
the  train  men  were  acting  under  the  supervision  of  the  Missouri 
Pacific  Company;  that  fact  would  not  make  them  agents  of  that 
company.  Kelly  v.  Mayor  is  an  authority  against  the  plaintiff's 
claim  here.  There  the  city  of  New  York  had  ordered  a  street  ta 
be  graded,  and  contracted  with  an  individual  to  do  the  work,  and 
it  was  held  that  the  city  was  not  liable  for  damages  caused  by  neg- 
ligence of  workmen  employed  by  the  contractor,  notwithstand- 
ing by  the  terms  of  the  contract  the  work  waste  be  done  under  the 
direction  and  to  the  satisfaction  of  certain  oflScers  of  the  city. 
There  the  city  employed  another  to  do  its  work,  reserving  the 
right  to  have  work  done  under  its  direction  and  to  its  satisfaction^ 
Here  the  Missouri  Pacific  was  doing  its  own  work  with  absalntf 
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control  of  the  agencies  employed,  responsible  to  no  superior  for  the 
manner  of  doing  it,  and  that  it  hired  fchose  agencies  f  rom,  or  that 
they  were  gratuitously  furnished  by  another,  cannot  alter  its  relation 
to  passengers  or  the  public,  or  establish  a  relation  between  the 
passengers  or  the  public,  and  the  corporation  or  individual  fur- 
nishing such  agencies. 

In  Durst  v.  Burton,  defendants  represented  an  association  own- 
ing a  cheese  factory,  which  they  leased  to  one  who  contracted  to 
manufacture  cheese  for  them  at  an  agreed  price  per  pound,  de- 
fendants reserving  no  right  of  supervision,  but  carrying  on  the 
business  by  furnishing  the  materials  and  taking  and  selling  tlio  pro- 
duct in  the  market  as  an  article  manufactured  by  them.  And  they 
were  held  liable  for  the  fraud  of  their  lessee  in  the  manufacture  of 
a  lot  of  cheese  sold  by  them.  The  difFerence  between  that  and  the 
case  under  consideration  is  too  palpable  to  require  more  than  a 
statement  of  the  foregoing  facts.  The  defendants  there  held  them, 
selves  out  to  the  world  as  the  manufacturers  of  the  cheese,  sold  it 
as  such,  and  were  of  course  liable  in  the  action  brought  against 
them.  No  analogous  facts  are  found  in  this  record.  By  no  act  or 
transaction  did  defendant  assume  to  carry  passengers  or  freight 
from  St  Louis  to  any  point  on  the  Missouri  Pacific  road.  The 
principle  invoked  by  appellant  has  application  only  where  the  party 
supervising  a  given  work  is  acting,  not  as  principal,  but  in  sub- 
ordination to  another  in  whose  service  he  is  engaged. 

One  ground  of  negligence  averred  in  the  petition  is  the  failure  to 
light  the  depot  At  Webster,  a  matter  in  which  defendant  had  no 
authority  whatever,  and  we  mention  it  only  to  show  where  the  doc- 
trine contended  for  by  appellant  would  lead,  for  there  is  no  question, 
if  what  appellant  claims  to  be  the  law  be  conceded,  that  the  de- 
fendant would  be  liable,  if  the  only  neligence  alleged  and  proved  as 
cansing  the  injury  to  the  deceased  was  the  failure  to  have  a  light  at 
the  depot  for  the  benefit  of  persons  getting  od  or  off  the  train. 
The  Court  of  Appeals  held  that  the  Circuit  Court  erred  in  refusing 
an  instruction  asked  by  defendant,  virtually  withdrawing  the  case 
from  the  jury,  and  we  are  all  agreed  that  the  judgment  of  the 
Court  of  Appeals  should  be  affirmed,  except  Sherwood,  J.,  absent. 

On  Beheabikg. 

Henry,  C.  J.     We  adhere  to  the  opinion  heretofore  delivered  in 
this  cause.     It  is  pertinently  asked  if  two  persons  sitting  on  the 
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same  seat  in  a  car  are  injured  in  a  railroad  accident,  can  it  be  that 
one  mnst  look  to  one  company  and  his  companion  to  a  different 
company  for  redress?  Why  not?  In  the  case  at  bar  the  defendant 
company  did  not  undertake  to  carry  passengers  from  St.  Louis  or 
Pacific  to  points  between  those  stations.  It  receiyed  no  part  of  the 
money  paid  to  the  Missouri  Pacific  Railway  Company  by  such  pas- 
sengers. The  train  was  not  under  its  control  or  management,  but 
under  that  of  the  Missouri  Pacific.  If  the  general  manager  of  the 
defendant  had  ordered  the  conductor  of  the  train  in  question  not  to 
receive  such  passengers,  and  one  had  entered  the  car,  having  a 
ticket  from  the  Missouri  Pacific  Company,  and  the  conductor  should 
have  been  in  the  act  of  expelling  him  from  the  train,  could  he  have 
disobeyed  an  order  from  the  manager  of  the  Missouri  Pacific  to  let 
the  passenger  remain?  Was  not  the  order  from  the  latter  to  receive 
and  carry  such  passengers  one  which  he  was  bound  to  obey?  A 
part  of  the  rolling  stock  of  the  train  was  owned  by  the  defendant 
The  locomotive  was  owned  by  the  Missouri  Pacific,  which  also 
owned  the  road.  The  train  men,  though  in  the  permanent  employ* 
mont  of  the  defendant,  were  while  moving  the  train  from  St.  Louis 
to  Pacifiounder  the  exclusive  control  and  management  of  the  Mis- 
souri Pacific,  and  the  engineer  and  firemen  were  in  the  permanent 
employment  of  the  latter  company.  Not  an  order  could  the  de> 
fendant  company  have  given  as  to  the  running  of  that  train 
between  St  Louis  and  Pacific.  Not  a  passenger  was  received  by 
defendant  company  to  be  transported  between  those  points.  The 
deceased  had  purchased  his  ticket  of  the  Missouri  Pacific  Railway 
Company. 

There  were  no  contractual  relations  between  him  and  the  de- 
fendant The  conductor  would  have  subjected  the  Missouri  Pa- 
cific to  a  suit  for  damages  had  he  ejected  the  passenger  from  the 
train,  and  would  himself  have  been  liable  to  that  company  for  any 
damages  recovered  by  the  passenger  against  the  Missouri  Pacific  for 
such  ejection.  Could  he  have  sued  the  St.  Louis  ft  San  Francisco 
company  for  such  ejection?  That  company  had  not  undertaken  to 
carry  him.  It  was  not  doing  any  such  business  between  St  Louis 
and  Pacific,  and  clearly  he  would  have  had  no  cause  of  action  against 
the  defendant,  but  must  have  sought  redress  from  the  Missouri 
Pacific.  Whether  to  a  through  passenger  who  had  procured  a  pas- 
sage from  the  defendant  company,  the  latter  would  have  been  lia- 
ble for  injury  sustained  between  St  Louis  and  Pacific  in  conse^ 
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quence  of  the  negligence  of  those  operating  the  train,  h  not  a  ques- 
tion in  this  cause,  and  it  is  proper  to  abstain  from  deciding  that 
question  until  it  is  properly,  before  us.  Upon  what  principle  the 
St.  Louis  &  San  Francisco  Gompany  can  be  held  liable  in  this  case 
I  cannot  conceive.  It  certainly  would  be  an  anomaly  to  hold  one 
responsible  for  the  acts  of  another,  oyer  whom  he  had  no  controL 
Such  a  principle  obtains  in  no  ciyil  action  between  indiyidualsy  and 
no  reason  can  be  assigned  why  it  should  apply  in  suits  against  cor* 
porations. 

On  a  critical  examination  of  the  cases  relied  upon  to  sustain  this 
action  it  will  be  found,  in  such  of  them  as  are  correctly  decided* 
that  there  is  so  marked  a  distinction  between  them  and  this  at 
makes  them  wholly  inapplicable.  In  every  one  of  them  it  will  be 
found  that  the  party  held  liable  had  some  control  over  the  negli- 
gent servants  in  the  very  work  they  were  engaged  in  performing. 

Judgment  qffirmmL 
Black  and  Nobxoh,  JJ.,  dissenting. 


DSSKIHS  T.  O06I. 

OS  Mo.  4».) 

Jkyabiie  sehool  teacher  mMj  make  a  rale  forbidding  scholars  from  qnamlUvg 
and  using  profane  lan^^oage  on  their  way  home,  and  ponJah  them  for  dSa» 
obedience  of  it. 

ACTION  for  assault    The  opinion  states  the  case.    The  pkoi* 
tiff  had  judgment  below. 

JZ.  A.  IMoUy  for  appellant. 

E.  M.  Harbor,  for  respondent 

NoRTOH,  J.  This  suit  was  brought  to  recover  damages  lor 
alleged  injuries  inflicted  by  defendant  on  plaintiff  in  whipping  him 
with  a  switch.  The  answer  of  defendant  sets  up  that  he  was  a 
teacher  of  a  public  school;  that  plaintiff  was  one  of  the  pupils  of 
said  sehool,  and  that  for  a  violation  by  plaintiff  of  a  rule  of  the 
school,  in  using  profane  language,  quarrelling  and  fighting  with 
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the  other  scholars  of  the  school,  he  did,  in  order  to  preserve  good 
order  and  discipline  in  the  school,  and  to  promote  its  usefulness, 
chastise  plaintiff  with  a  switch,  inflicting  upon  him  reasonable  and 
moderate  punishment.  Plaintiff  obtained  judgment  for  t9,  from 
which  the  defendant  has  appealed. 

On  the  trial  plaintiff  offered  evidence  tending  to  show  that  the 
punishment  inflicted  was  excessive;  that  plaintiff  did  not  use  pro- 
fane  language  to,  or  quarrel  or  flght  with  the  other  scholars.  The 
defendant  offered  evidence  tending  to  prove  the  facts  set  up 
in  his  answer,  and  the  following  agreed  statement  of  facts  was  then 
read  to  the  jury,  viz. : 

*^  That  the  defendant  was  at  the  time  the  employed  teacher  of 
the  public  school  at  which  the  plaintiff  was  a  regular  daily  attend- 
ant on  and  during  the  day  that  the  acts  and  conduct  complained 
of  occurred,  and  for  which  the  defendant  chastised  him;  that  the 
profane  language  used,  the  quarrelling  and  fighting  was  done,  if  at 
all,  one-half  or  three-fourths  of  one  mile  from  the  school-house, 
after  the  school  had  been  adjourned  for  the  day,  and  the  scholars 
were  on  their  way  to  their  respective  homes,  and  before  they  had 
reached  them,  and  the  punishment  was  inflicted  the  next  day 
thereafter,  when  the  plaintiff  returned  to  the  school;  that  the 
defendant,  as  teacher,  had  a  standing  rule  against  the  use  of  pro- 
fane language,  quarrelling  or  fighting  among  the  scholars,  either  at 
the  school-house  or  on  their  way  home,  and  often  spoke  of  the  rule 
in  the  presence  of  the  school  and  the  plaintiff;  that  plaintiff  was, 
at  the  time  of  the  chastisement,  thirteen  years  of  age,  and  that  all 
this  occurred  in  the  county  of  Grundy,  Mo." 

The  court  then  instructed  the  jury  that  under  the  evidence  and 
pleadings  the  jury  must  find  for  the  plaintiff,  and  refused  to  give 
several  instructions  asked  by  the  defendant,  to  the  effect  that 
plaintiff,  while  in  attendance  as  a  scholar,  was  under  the  control  of 
defendant  as  teacher,  and  that  defendant  had  a  right  to  punish 
him  for  an  infraction  of  the  rule  put  in  evidence  in  the  agreed 
statement  of  facts,  and  that  the  verdict  of  the  jury  should  be  for 
defendant  unless  they  believed  that  the  punishment  inflicted  was 
unreasonable  or  excessive. 

It  is  this  action  of  the  court  which  is  complained  of  as  error,  and 
we  are  of  the  opinion  that  the  complaint  is  well  founded.  While 
it  is  provided  in  section  7045,  Revised  Statutes,  that  ''  the  board 
shall  have  power  to  make  all  needful  rules  and  regulations  for  the 
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goTernment  of  the  school  in  their  district/'  if  they  failed  to  do  so, 
the  right  of  the  teacher  emplojed  to  conduct  the  school  to  adopt 
reasonable  rules  to  promote  good  order  and  discipline,  arises  out  of 
the  yery  nature  of  his  employment,  and  the  only  question  worthy 
of  consideration  which  this  record  presents  is,  was  the  rule  which 
forbade  the  use  of  profane  language,  quarrelling  and  iSgh ting  among 
the  scholars,  either  at  school  or  on  their  way  home,  reasonable  and 
promotive  of  good  order  and  proper  discipline  of  the  school?  It 
most  be  conceded  without  question  that  the  rule,  in  so  far  as  it 
forbade  such  acts  on  the  part  of  the  scholars  while  at  school,  was 
not  only  reasonable,  but  necessary  to  the  orderly  conduct  of  the 
school.  But  it  may  be  insisted,  and  doubtless  was  urged  before 
the  trial  court,  that  so  soon  as  the  scholars  were  dismissed  from 
school  by  the  teacher,  his  authority  over  them  ceases,  and  that  of 
the  parent  is  resumed^  and  that  therefore  that  portion  of  the  rule 
which  forbids  such  acts  as  are  therein  mentioned,  while  the  scholars 
are  on  their  way  to  their  homes,  is  without  sanction  or  authority. 
We  are  unwilling  to  go  to  this  extent,  believing  it  to  be  unsupported 
either  by  reason  or  weight  of  authority. 

In  the  case  of  Dritt  t.  Snodffrass,  66  Mo.  286;  s.  c,  27  Am.  Bep. 
343,  this  court  went  to  the  extent  of  saying  that  when  the  pupil  of 
a  public  school  is  released  and  sent  back  to  his  home,  neither  the 
teacher  nor  directors  had  any  authority  to  follow  him  to  his  home 
and  govern  his  conduct  while  under  the  parental  eye.  This  court 
also  in  the  case  of  King  v.  Jefferson  City  School  District^  71 
Ho.  628;  s.  c,  39  Am.  Rep.  499,  sustained  the  validity  of  a  rule 
that  provides  that  ^*any  pupil  absent  six  half  days  in  four  consecu- 
tive weeks,  without  satisfactory  excuse,  shall  be  suspended  from 
school/'  In  that  case  a  pupil  had  played  truant,  and  thereby  be- 
came amenable  to  the  operation  of  the  rule,  and  was  expelled,  and 
this  court  refused  to  interfere,  on  the  ground  that  the  rule  was  a 
reasonable  one.  Truancy  is  an  act  committed  out  of  the  school- 
room, but  being  subversive  of  the  good  order  and  discipline  of  the 
school,  may  subject,  as  it  did  the  scholar  in  this  case,  to  suspension 
or  expulsion^  If  the  effect  of  acts  done  out  of  the  school-room 
while  the  pnpils  are  returning  to  their  homes,  and  before  parental 
control  is  resumed,  reach  within  the  scbooUroom,  and  are  detri- 
mental to  good  order  and  the  best  interests  of  the  school,  no  good 
reason  is  perceived  why  such  acts  may  not  be  forbidden,  and  pun- 
ishment inflicted  on  those  who  commit  them.  Burdick  v.  Babcock, 
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81  Iowa»  562-7;  LatUhr  t.  Seaver,  82  Vt  114;  Sherman  y.  Inhabi- 
iants  of  Charl$stown,S  Cash.  160. 

The  effects  of  the  sdholars  using  to  and  with  each  other  obscene 
and  profane  language,  quarrelling  and  fighting  among  themselTetf 
on  the  way  to  their  homes,  would  necessarily  be  felt  in  the  school- 
room, engender  hoetile  feelings  between  scholars,  arraying  one 
against  the  other,  as  well  as  the.  parents  of  each,  and  destroying 
that  harmony  and  good  will  which  should  always  exist  among  the 
acdiolars  who  are  daily  brought  in  contact  with  each  other  in  the 
•ohool*room. 

'  For  the  error  conkmitted  in  giving  the  plaintiff  the  first  and 
second  instructions^  and  refusing  those  asked  by  the  defendant^, 
immbered  two,  three,  four,  five  and  seren,  the  judgment  will  be 
ferersed  and  the  cause  remanded. 

Judgm&ni  reversed  imd  eim$$  reniandML 
.  AUoononr. 


Shspabd  t.  Missoubi  Paoifio  Railway  Ooxfawt, 

(8S  M o.  OS.) 
JMdence  '^penonal  eaemimaiien  rfpmriif. 

ill  aa  aetion  for  peisonal  injuries,  the  ooort  at  the  (rial  mMj  in  its  diseretion 
f ose  to  oompel  the  plaintiff  to  snlnnit  to  a  soigieal  examination.* 

>      . 

AOTION  for  personal  injuries.     The  opinion  states  the 
The  plaintiff  had  judgment  below. 

'  B.  8.  Priest  with  T.  J.  Portis,  for  appellant 
Leonard  WUeox,  for  respondent. 

Hbitrt,  0.  J.  Plaintiff  sued  defendant  to  recover  for  personal 
injuries  sustained  by  her,  occasioned  by  a  collision  of  a  train  of 
defendant's  cars,  in  which  she  was  a  passenger,  with  another  train. 
On  the  trial  she  had  a  judgment  for  14,000,  from  which  this  appeal 
IS  prosecuted. 

But  two  errors  are  assigned  which  are  here  relied  upon  by  appel- 
lant:   First,  that  the  court  erred  in  granting  the  order  to  examine 

•See  WMU  ▼.  Mikomukee  OUg  B^.  Cb.(61  Wis.  586),  60  Am.  Rep.  154,  and 
aote»  156. 
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t])r,  Staples  upon  interrogatories.  Second.  In  refusing  to  order 
plaintiff  .to  submit  herself  to  an  ezaminatioii  by  competent  and  fit 
pHysicianSi  and  surgeons. 

[Omitting  the  fixat  point.  ] 

There  is  a  cwflict,  })etween  the  authentic  as  to  the  right  to  com- 
p^  a  pai:ifcy  to  ^ufapfit  to  any  bodily  examination.  The  .authorities 
on  this  subject  are  cited  in  HatfiM  v.  8L  Paul  dk  Dakota  R.  Co^^ 
18  Am.  and  Engt  Railr.  Cas.  292^  and  in  a  note  by  tl^e  editor.  In 
Layd  t.  Jtailroad,  53  Mo.  515,  this  court,  Judge  Naptok  deliver- 
ing the  opinion,  said:  ''The  proposal  to  the  court  j^o  cajl  in  two 
Salmons,  and  ^  have  the  plaintiff  examined  during  the  progress  of 
th^e  triaiy  as  to  the  extent  of  her  injuries,  is  unknown  to  our  pracr 
tioe,  and  to  the  law.  There  was  abundant  eyidence  on  this  sub-. 
j^^  on  both  sides,  and  any  opinion  of  physicians  or  surgeons,  at 
that  time,,  would  haye  only  been  cumulatiye  evidenoe,  at  best,  and 
the  ootti^t. had. no^  power  to  enforce  such  an  order."  The.  reasons 
assigned  in  that  case  for  refusing  the  order  were  probably  sufficient, 
but  we  are  not  prepared  to  say,  that  in  no  case  can  such  an  order 
be  made.  Certainly  if  the  court  can  make  the  order,  it  will  have 
no  difficulty  in  enforcing  it.  Not  thkt'lt  can  compel  the  party  to 
submit  to  a  personal  examination,^  but  it  may  dismiss  a  plaintiff's 
suit  for  a  persistent  refusal  to  do  so;  or  in  case  of  either  defendant 
or  plaintiff,  treat  it  a^  a  stippression  of  testimony,  and  so  present 
the  matter  to  the  jji^.  as.  to  make  the  refusal  equivalent  to  proof  ot 
the  fact,  which  the  })arty  asking  such  personal  examination  would 
make  it  probable,  by  affidavit  or  otherwise,  the  examination  would 
disdofle. 

There  are  respectable' authorities  which  hold  that  the  court  may 
order  such  personal  examination.  There  are  others  to  the  contraiy. 
We  are  inclined  to  hold  with  the  former,  but  not  that  a  party  has 
an  absolute  right  to  have  such  a  personal  examination.  It  is  a  mat- 
ter in  which  the  court  has  a  discretion  which  will  not  be  interfered 
with  unless  manifestly  abused.  The  case  at  bar  is  a  fair  sample  of 
those  in  which  it  may  and  should  be  refused.  The  order  asked  by 
defendant  was  unreasonable  in  that  it  asked  that  this  lady  should 
submit  to  a  personal  examination,  not  by  one  skilled  surgeon,  but 
by  at  least  three.  It  is  with  reluctance,  and  only  from  absolute 
necessity,  that  a  lady  of  refinement  ever  submits  to  such  a  personal 
(*xamination,  even  by  her  chosen  physician,  as  defendant  asked 
that  this  plaintiff  should  submit  to.     She  had  once  submitted  to 
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sach  an  examiuation  by  Dr.  Jacksou,  and  again  offered  to  submit 
to  an  examination  by  an  eminent  and  reputable  sui^geon  and  phy-. 
siciau  of  the  city  of  St  Louisy  where  the  cause  was  pending,  but; 
this  did  not  satisfy  the  defendant,  who  proposed  to  summon  a 
number  of  physicians  and  surgeons  to  participate  in  the  examina- 
tion. If,  and  we  have  no  reason  to  doubt  it,  phiintiff  is  a  lady  of 
retinement,  she  would  rather  have  giren  up  the  oause,  and  dis- 
missed her  suit,  than  to  have  submitted  to  what  the  defendant 
proposed. 

We  tliink  that  her  offer  was  a  fair  one,  and  that  asked  by  de- 
fendant unreasonable.  Defendant  did  not  object  to  Dr.  Baudny, 
that  he  was  not  oompetont  to  make  the  examination  proposed,  or 
that  he  was  biased  or  prejudiced  against  the  defendant,  but  so  far 
as  appears  from  the  record,  declined  her  offer,  without  stating  any 
reason  whateyer  for  rejecting  it    The  judgment  is  affirmed. 

All  concur.  JudgmmU  affirmkL 


Tobin  v.  Bass. 

(PMo.  a5U 
Desd — ddhefy  — pruumptiim  from  roeording. 

Where  a  Iftther  ▼oluntarily  executes  and  reoorda  a  deed  to  hia  minor  son,  this 
ia  a  prima  faoie  deUvery  and  acceptance,  although  there  la  no  manual  de-> 
Uvery  and  he  retains  possession  of  the  deed.* 

ACTION  to  cancel  a  deed.     The  opinion  states  the  case.     The 
plaintiff  had  judgment  below. 

Higbee  ii  Rdley^  for  appellant. 

SheUon  dt  Dysart  and  O.  C.  FogUy  for  respondent. 

Norton,  J.  This  suit  was  brought  to  cancel  a  deed  executed 
by  plaintiff  and  her  husband  to  the  defendants,  for  the  purpose  of 
removing  a  cloud  upon  plaintiff's  title.  Plaintiff  obtained  judg- 
ment, from  which  the  defendants  have  appealed.  Since  the  rendi- 
tion of  the  judgment  plaintiff  died,  leaving  a  will,  and  the  cause 
has  been  revived  in  the  name  of  James  L.  Baker,  executor.     The 

*See  Union  MtU.  Iiu.  (Jo.  t.  OampbeU  (95  111.  267),  35  Am.  iit^p.  16tf. 


APBIL  TEBM,  1885.  393 

Tobia  V.  Bass. 

following  facts  appear  in  the  reoo'rd  before  na,  viz.,  that  Oeorge 
Tobin,  who  was  the  husband  of  plaintiff,  in  1845,  entered  eighty 
acres  of  land  in  Schuyler  county,  in  his  own  name,  and  one  hun- 
dred and  sixty  acres  in  the  name  of  his  wife.  The  evidence  tends 
to  show  that  this  land  was  entered  by  Tobin  with  money  which  his 
father,  who  died  in  Kentucky^  had  willed  to  Tobin's  children.  On 
the  24th  of  August,  1849,  Tobin  and  wife  executed  a  deed  convey- 
ing the  said  two  hundred  and  forty  acres  of  land  to  their  children, 
aix  in  number,  four  of  whom  were  minors,  one  of  unsound  mind, 
and  another  being  married,  and  all  of  whom  lived  with  their 
parents  on  the  land,  except  the  married  daughter^  who  lived  about 
twelve  miles  distant.  The  consideration  named  in  the  deed  was 
#5,  and  natural  love  and  afFection.  The  deed  was  duly  acknowl- 
edged before  the  Circuit  clerk,  filed  for  record,  and  duly  recorded. 
After  the  deed  was  recorded  Tobin  took  it  to  his  house,  where  it 
remained  with  his  other  papers  till  his  death,  which  occurred  in 
1878,  and  being  then  disco vered,  Mrs.  Tobin,  the  plaintiff,  de- 
stroyed it  by  burning  it  up.  Alvra,  the  oldest  child,  and  of  un-* 
sound  mind,  and  Melvina,  another  of  the  children,  have  always 
lived  with  their  parents  on  the  land. 

After  the  execution  and  recording  of  the  deed,  Tobin  and  wife 
lived  upon  the  land  as  before,  exercising  acts  of  ownership  over  it, 
receiving  the  beneficial  use  of  it,  and  paying  the  taxes  upon  it. 
Ellen,  one  of  the  children,  married  John  Haney  in  1856,  and  Tobin 
and  wife  told  him  on  the  day  of  the  marriage  that  he  had  made 
forty  acres  of  land  that  day.  This  witness  testified  that  after  the 
war,  by  direction  of  Tobin  and  wife,  he  selected  forty  acres  of  the 
land,  improved  it  and  lived  on  it  till  1881,  when  he  left  it  to  avoid 
trouble.  Trabur,  who  married  Josephine,  another  daugtfter, 
joined  her  in  conveying  one-sixth  interest  in  the  land,  in  October, 
1854,  to  said  Tobin,  and  in  1856,  plaintiff  joined  her  husband  in 
a  deed  re-conveying  the  same  back  to  Josephine,  Tobin  saying  to 
Mrs.  Tobin,  after  the  deed  was  madie,  **  that  it  was  all  fixed  now; 
Josephine  stands  like  all  the  rest  of  the  children."  Plaintiff,  who 
at  the  time  of  the  trial  was  about  eighty  years  old,  testified  that 
she  did  not  execute  the  deed  to  Josephine  in  1856,  nor  the  deed  to 
the  children  in  1849. 

There  was  no  actual  manual  delivery  of  the  deed,  acknowledged 
and  recorded  in  1849,  and  in  consequence  of  the  failure  of  the 
derk  to  index  the  deed,  the  fact  that  it  was  recorded  was  unknown 
VoL.LV  — 60 


394  MjssQum, 


Tobin  ▼.  BsBB. 


till  abput  six  months  after  the  destruction  of  the  deed  by  plaintiff,, 
wh^n  it  was  discoyered  by  Mr.  Grayes,  to  whom  she  proposed  to 
sell  the  hundred  and  sixty  acpes  which  had  been^en|«red  in  her 
name.  There  was  evidence  tending  to  show  that  Mrs.  Tobin 
always  claimed  this  land,  and  also  evidence  that  Tobin  spoke  of  it 
repeatedly  as  land  belonging  to  the  children,  and  also  evidence 
tending  to  show  that  the  children; understood  the  land  to  be  theirs^ 
although  there  is  nothing  to  show>  outside  of  this  common  under- 
standingy  that  they  had  knowledge  of  the  deed,  till  after  the  death 
of  their  father.  The  Circuit  Oourt  found  that  the  deed  of  1849 
was  duly  acknowledged,  filed  for  record  and  recorded,,  but  held 
that  it  had  never  been  delivered.  So  that  the  decisive  question  on; 
the  facts  disclosed,  is  whether  there  was  such  delivery  as  to  pass 
the  title. 

.  While  the  delivery  of  a  deed  is  necessary  to  make  it  effectual  in 
passing  title,  it  is  established  by  the  following  authorities,  that 
when  a  deed  to  a  minor  child  is  absolute  in  form  and  beneficial  in. 
effect^  and  the  father  and  grantor/voluntarily  causes  the  .same  to 
^be  recorded,  aooeptaoce  by  the  grantee  will  be  presumed,  and  such 
facts  constitute, /^rima/oos,  a  delivery,  and  affords  reasonable  pre- 
sumption that  the  grantor  intended  to  part  with  the  title,  and 
that  clear  proof  should  be  made  where  a  person  who  under  such 
circumstances  has  executed,  acknowledged  and  caused  a  deed  to 
be  recorded,  before  the  court  would  be  warranted  in  declaring  that 
he  did  not  intend  to  part  with  his  title.  (7aci7  v.  Brnver,  28  Iowa,. 
S42;  Robifuon  v.  Gould,  26  Iowa,  89;  3  Wash.  Beal  Prop.  (8d  ed.> 
261;  Mashnon  v.  Cheek,  23  DL  72;  Mitehett  v.  Ryan,  8  Ohio  St 
377.  We  are  of  the  opinion  that  the  plaintiff  has  failed  to  make 
such  proof  as  would  authorize  us  to  declare  that  it  was  not  the 
intention  of  the  grantors  to  part  with  their  title  in  the  land  con- 
Teyed  to  the  defendant. 

At  the  time  the  deed  was  made  and  put  upon  record  four  of  the 
grantees  were  minors,  one  of  unsound  mind,  and  another  married, 
living  with  her  husband,  some  distance  from  the  grantors.  Al- 
though Mrs.  Tobin  testified  that  her  husband  gave  her  1200,  with 
which  he  entered  the  land  in  her  name,  it  appears  from  her  owik 
evidence  that  the  money  thus  bestowed  upon  her  was  not  lier  hus- 
band's, but  money  of  the  children,  which  came  from  their  grand- 
father in  Kentucky.  It  was  therefore  but  an  act  of  justice  due 
from  the  father  and  mother  to  convey  the  land  thus  entered  to 
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their  ohildien,  the  equitable  ownera,  and  we  attach  but  little  im* 
portanoe  tb  the  fact,  that  undji^  these -ciicumstances  the  possession 
of  the  deed  was  retained  oy  the  father  after  it  was  recorded. 
PaynB  t.  Twyman,  68  Ho.  839.  It  has  been  held  bj  respectable 
eonrts  that  ander  saoh  oircnmstanoes  the  father,  as  to  his  subse* 
qaent  possession  of  the  deed,  is  the  mere  custodian  for  the  child.. 
Masierson  y.  GhMk^  24  IlL  77. 

These  ^f^t^,|  H  jsoliiiie^tion  with  the  furfOier  fact  thai  Tobin 
accepted  a  conveyance  in  1854  of  the  one-sixth  interest  in  this- 
land  from  one  of  his  daughters,  a  grantee  in  the  deed  of  1849,  and 
in  1856,  in  conjunction  with  plaintiff,  re-conveyed  the  land  to  the- 
daughter,  and  the  further  fact  which  the  evidence  of  witnesses 
Tobin,  Morris,  Bass  and  Haney  tended  to  establish,  that  the  chil- 
dren understood  that  the.<  Und!  wai  theirs,  and  that  the  flither 
repeatedly  said  in  the  presence  of  plaintiff  that  the  land 
belonged  to  the  children,  and  the  refusal  of  Tobin  and  wife  to  sell 
Trabur  one  forty  acres  of  this  land,  and  Morris  another  forty  acrea 
in  1866,  putting  their  ,,jr!9f9sal,  on  th^  .g^c^^d  that  the  title  was  in 
the  children,  \hid  prima  fticU  case  arising  from  recording  the  deed 
is  so  strengthened  as  not  to  t^  oVierCome  by  the  fact  that  Tobin 
remained  in  possession  of  the  deed  and  land,  enjoying  its  profits, 
exercising  acts  of  ownership  over  it  till  his  death  in  1878. 
-  For  the  reasons  given  the  judgment  will  be  reversed  and  the  bill 
issed. . 

All  concur.  JudgmmU  rmmrged. 


o^sss 
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Three  penona  entered  the  premiaes  of  another  with  intent  to  steal,  and  beln^ 
diflooTered  bj  the  owner,  one  of  them  struck  him,  and  another  shot  at  him 
with  a  pistol.   Bdd,  that  all  were  goiltjr  of  assault  with  intent  to  murder.    ' 


CONVICTION  of  aisaolt  with  intent  to  murder.    The  opinion 
states  the  case. 

Morris  d  Boyer,  tot  plaintiff  in  error. 

W.  V.  Choisser,  for  people. 

MuLKEY^  J.  At  the  September  term^  1883,  of  the  Saline  Gironit 
Oonrt,  William  Hamilton,  Hat  Mitchell  and  William  Eaton  were 
jointly  indicted  for  an  assault  upon  Samuel  Parks,  with  intent  to  mur- 
der. At  the  March  term,  1884,  of  the  court,  Hamilton  and  Mitchell 
were  alone  put  upon  trial,  which  resulted  in  their  con  viction,  the  jury 
fixing  the  term  of  their  confinement  in  the  penitentiary  at  two  years, 
and  I  he  court  sentenced  them  accordingly.  The  accused  have  brought 
the  record  here  for  reyiew,  and  ask  a  reversal  of  the  conviction  mainly 
on  the  ground  it  is  not  sustained  by  the  evidence. 
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The  difficulty  oat  of  which  the  present  prosecation  arose  occurred 
on  the  farm  of  Samuel  Parks,  between  eight  and  ten  o'clock  of  the 
night  of  September  1,  1883.  The  account  given  by  Parks  of  the 
affair  is  in  substance  as  follows:  ''For  two  nights  previous  to  the 
difficulty  some  one  had  been  in  my  water-melon  patch.  I  went 
down  to  the  orchard  and  melon  patch  between  eight  and  ten 
o'clock.  My  son  Samuel  went  with  me,  and  took  a  shot  gun.  We 
located  about  ten  steps  apart.  Soon  we  heard  some  one  coming. 
It  was  Hamilton,  Mitchell  and  Eaton.  After  they  had  crossed  the 
fence  and  started  in  the  patch,  one  of  them  said,  '  the  biggest  ones 
are  down  this  way.'  Mitchell  came  toward  me,  and  Hamilton  and 
Eaton  went  toward  the  boy.  He  halted  them.  Mitchell  nuu 
Eaton  called  him  a  damned  coward,  and  called  him  back,  saying, 
'  there's  only  a  man  and  a  boy  —  let's  get  what  we  came  after.'  I 
invited  them  to  go  to  the  house  with  me  and  eat  water-melons,  but 
they  refused.  Eaton  told  the  boy  not  to  shoot,  and  was  rushing 
toward  him.  I  told  them  the  boy  would  not  shoot  —  that  he  waa 
nothing  but  a  boy,  and  not  to  hurt  him.  Hamilton  said  that  Eaton 
was  nothing  but  a  boy  either,  and  to  let  them  fight.  I  started  to 
the  boy.  Eaton  ran  up  to  him  and  knocked  him  down,  and  Ham- 
ilton caught  me  around  the  arms  and  threw  me  down.  Eaton  took 
the  gun  away  from  the  boy.  Hamilton  fell  on  top  of  me.  I 
turned  him,  and  think  I  struck  him.  I  was  a-straddle  of  him. 
He  hit  me  in  the  face  and  on  the  head  with  something  hard.  I  do 
not  know  what  it  was.  My  wife  now  came  up  With  a  hoe.  Eaton 
knocked  her  down  while  I  was  engaged  with  Hamilton.  I  saw  him 
chuck  her  head  upon  the  ground.  I  heard  Mitchell  ask  Hamilton 
if  he  was  on  top.  *  *  *  I  felt  something  hard  on  my  breast. 
I  found  it  was  a  stone,  which  Mitchell,  I  thought,  was  giving  to 
Hamilton.  I  took  it  out  of  his  hands,  and  hit  Hamilton  three 
blows,  and  broke  him  loose  from  me,  and  as  I  was  raising  up, 
Eaton  shot  at  me  with  a  pistol.  The  powder  burnt  my  face.  *  ♦  ♦ 
As  we  got  up,  Mitchell  hit  me  on  the  head  with  a  hoe.  I  did  not 
know  any  thing  after  that  time." 

Such  is  the  general  outline  of  the  affair  as  given  by  Parks,  and 
while  there  are  some  slight  discrepancies  between  him  and  his  son 
in  their  statements  of  the  facts,  yet  under  the  circumstances  there 
is  nothing  in  them  inconsistent  with  good  faith  and  an  honest  pur- 
pose to  tell  the  truth.  In  the  darkness  of  the  night  the  witness 
may  have  been  mistaken  as  to  some  of  the  details,  yet  after  making 
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ample  allowances  for  this^  and  giving  the  accased  the  full  benefit 
of  all  doubts,  we  are  of  opinion  there  is  still  sufficient  evidence  to 
warrant  the  conviction.  The  fact  is  undisputed  that  the  three 
defendants,  one  of  whom  was  armed  with  a  pistol,  invaded  the 
premises  of  the  prosecuting  witness  with  a  criminal  purpose.  The 
business  upon  which  the  parties  had  deliberately  entered  was  a 
hazardous  one.  They  had  a  right  to  expect  that  in  the  event  they 
were  detected  in  stealing  the  melons,  it  would  result  in  violence 
endangering  life  or  limb  —  as  it  actually  turned  out  afterward* 
That  they  were  all  co-conspirators  in  a  dangerous  criminal  enter- 
prise is  an  undisputed  fact.  Such  being  the  case,  whatever  was 
done  by  one,  in  contemplation  of  law  was  done  by  all,  and  all  are 
therefore  equally  responsible. 
[Omitting  other  points.] 

Judgment  affirmed. 


BOWBK  V.  Allbv. 

(iism.  6S.) 

A  tosteior  deTised  a  **  house  and  lot  in  Patoka,  IllinoiB,"  deserlbtng  it  as  '*  the 
north  two-thirds  part  of  lot  No.  19  in  block  10."  At  the  time  of  exeeating 
the  will  ghe  owned  that  part  lot  and  lot  12  in  the  same  block,  bat  at  the 
time  of  her  death  she  owned  only  lot  12.  In  the  absence  of  evidenoe  that  she 
owned  a  house  on  lot  19  at  the  ^me  of  the  execution,  hM,  that  the  desorip- 
tion  would  not  justify  a  recoTerjr  of  lot  12. 


EJECTMENT.    The  opinion  states  the  case.    The  phdntifl  had 
judgment  below. 

Oasey  J  Dwight,  for  appellant. 

Henry  O.  Ooodnow,  for  appellee. 

Walker,  J.  Robert  E.  Allen,  appellee,  brought  an  action  of 
ejectment  against  George  W.  Bowen  and  Nancy  Hall,  appellants, 
to  recover  the  north  two-thirds  of  lot  12,  block  10,  railroad  addi- 
tion to  the  town  of  Patoka,  Illinois.  The  general  issue  and  other 
pleas  were  filed,  and  issue  joined.  A  jury  was  waived,  and  a  trial 
had  by  the  court,  by  consent  of  the  parties.    The  court  found  the 
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issues  for  the  plaintiff,  and  rendered  a  jadgment  of  reooyery  in  his 
favor,  and  defendants  appeal  and  urge  a  rehearsal. 

On  the  trial  plaintiff  introduced  and  read  in  evidence  the  last 
will  and  testament  of  Ann  Quinn,  made  and  published  on  the  14th 
day  of  January,  1870,  and  filed  in  the  County  Gourt  of  Marion 
oonnty  on  the  18th  day  of  July,  1881,  The  provision  of  the  will 
relied  on  by  plaintiff  as  establishing  his  title,  reads: 

**  First.  I  give  and  bequeath  to  my  grandson,  Robert  R  Allen, 
of  Clinton,  Indiana,  my  house  and  lot  in  the  town  of  Patoka,  Illi- 
nois, known  and  described  as  follows:  The  north  two-thirds  part 
of  lot  No.  12,  block  No.  10,  railroad  addition  to  the  town  of 
Patoka,  Illinois." 

Testatrix  died  in  the  year  1876.  No  will  having  been  produced 
and  probated  after  her  death,  about  the  12th  of  May,  1881,  two  of 
her  heirs,  a  daughter  and  the  only  child  of  another  daughter,  de- 
ceased^ sold  and  conveyed  their  interest  in  the  property  to  defend- 
ant Nancy  Hall,  who  took  and  still  holds  possession  of  the  premises 
under  that  conveyance.  Testatrix,  after  making  the  will,  inter- 
married with  one  Pearson,  on  the  18th  day  of  October,  1872,  who 
died  previous  to  her  death,  leaving  her  a  widow.  The  property 
described  in  this  clause  of  the  will  was  all  the  real  estate  she  owned 
in  tlie  town  of  Patoka  at  the  time  of  her  death,  and  she  owned  it 
at  the  time  of  making  the  wilL  These  facts  are  admitted  by  stipu- 
lation by  the  parties.  On  the  18th  day  of  July,  1881,  on  proof, 
the  Probate  Court  of  Marion  county  admitted  the  will  to  probate. 
Contestants  appealed  the  case  to  the  Circuit  Court  of  Marion 
county,  where  the  probate  by  the  County  Court  was  affirmed, 
except  it  was  found  in  the  clause  in  reference  to  this  land,  that  the 
lot  was  first  described  as  lot  19,  but  has  been  altered  to  read  ''  lot 
12,"  and  it  was  ordered  that  it  should  stand  and  be  read  as  lot  19. 

[Minor  points  omitted.] 

The  will,  as  it  was  probated  and  corrected,  describes  the  lot  as 
No.  19,  and  the  recovery  is  for  lot  12.  The  stipulation  admits 
that  testatrix,  at  the  time  she  published  the  will,  owned  this 
property  and  lot  12,  and  that  she  owned  no  other  property  in  the 
town  of  Patoka  at  the  time  of  her  death.  When  there  is  from  the 
entire  description,  ambiguity  and  doubt  as  to  the  identity  of  the 
property,  courts  have  uniformly  held  that  any  contradictory  or  use- 
less portion  of  the  description  may  be  disregarded  so  as  to 
render  the  description  certain  and  complete.     Usually,    if  not 
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uniformly,  the  conveyance  first  designates  the  property  by  a 
general  description  as  to  the  county,  State  and  township  in  which 
it  is  located,  and  generally  this  is  followed  by  a  particnlar  descrip- 
tion, in  States  where  there  are  goyernment  surveys,  by  the  section, 
and  the  particular  portion  of  the  section  or  by  metes  and  bounds  of 
a  portion  of  the  section.  Or  the  description  may  be  general,  as  the 
house  or  residence  of  the  grantor  in  a  designated  county,  city  or 
village  or  a  particular  addition  thereto.  In  this  case  we  find  the 
premises  described  as  ''  my  house  and  lot  in  the  town  of  Patoka, 
Illinois."  Had  this  general  description  been  all,  no  one  would  have 
doubted  the  sufficiency  of  the  description.  On  finding  a  house  and  lot 
belonging  to  testatrix  in  that  town,  no  one  would  have  questioned 
that  they  were  the  property  devised.  Such  a  description,  although 
general,  has  always  been  held  sufficient.  But  this  goes  further,  and 
gives  a  more  particular,  minute  and  detailed  description.  It  adds 
to  the  general  description:  '*  Known  and  described  as  follows:  The 
north  two-thirds  part  of  lot  No.  19,  block  No.  10,  railroad  addition 
to  the  town  of  Patoka,  Illinois."  There  is  no  pretense  that  the  lot 
in  controversy  does  not  fill  every  description  of  this  lot,  general 
and  specific,  except  the  lot  in  dispute  is  lot  12,  and  the  will 
describes  a  house  and  part  of  lot  19.  In  the  absence  of  evidence 
whether  testatrix  owned  a  house  on  lot  19,  or  not,  when  the  will 
was  published,  which  number  shall  we  adopt  as  the  lot  intended  to  be 
devised?  It  is  admitted  she  owned  this  property  when  she  executed 
the  will,  and  that  she  owned  no  other  real  property  in  the  town. at  the 
time  of  her  death.  In  the  absence  of  proof,  sh^  we  presume  that 
testatrix  owned  any  property  other  than  that  admitted  in  the  stipu- 
lation to  have  belonged  to  her,  both  at  the  time  she  published  her 
will  and  at  her  death?  That  admission  does  not  n^[ative  the  fact 
that  she  did  not  own  two-thirds  of  lot  19.  She,  in  the  devise,  says 
she  owns  the  north  two-thirds  of  lot  19,  and  there  is  no  evidence 
proving  that  she  did  not,  or  to  warrant  a  rejection  of  the  number 
of  the  lot  as  repugnant  to  the  other  portion  of  the  specific  as  well 
as  the  general  description.  As  probated,  ''No.  12"  was  stricken 
out,  and  ''  No.  19"  was  restored,  as  the  will  was  first  written,  and 
we  must  receive  and  act  on  the  will  as  it  is  probated.  We  have  no 
power  to  adopt  "  No.  12  "  instead  of  "No.  19,  "  in  the  absence  of 
all  evidence.  We  are  precluded  from  inferring  that  she  had  no  title 
or  claim  to  the  north  two-thirds  of  the  latter  named  lot  We  must 
therefore  follow  the  description  of  the  will,  in  the  absence  of  evidencer 
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It  is  a  mlo  of  law  that  has  never  been  departed  from  in  this  conrt, 
that  extrinsic  evidence  cannot  be  heard  to  alter,  detract  from  or 
add  any  thing  to  the  provisions  of  a  will.  Kurtz  v.  Hibner^  55  111. 
514;  s.  c,  8  Am.  Rep.  665.  But  this  case  is  not  like  that.  There 
the  land  was  sitaated,  as  described  in  the  will,  in  one  section,  and 
it  was  proposed  to  prove  that  it  was  in  fact  in  a  different  sectioD. 
There  the;,  naming  of  the  section  was  essential  and  controlling, 
because  no  other  controlling  description  was  adopted.  Had  it  de- 
wnribed  the  property  as  his  farm  in  the  township  and  he  had  held  no 
tyther  in  the  township,  then  a  different  result  would  have  been 
reached  because  there  would  have  been  a  sufficient  description  to 
manifest  the  testator's  intention,  after  the  description  by  the  sec- 
tion had  been  rejected.  Had  the  section  not  been  named  or 
had  it  been  rejected  in  that  c&e;  there  would  have  been  nothing 
to  point  out  or  indicate  the  precise  land  intended  to  be  devised. 
But  in  this  case,  reject  all  reference  to  the  lot  on  which  the  house 
was  situated,  and  still  the  description  is  complete  and  amply  suf- 
ficient to  manifest  the  intention  of  the  testatrix,  and  to  identify  the 
premises  devised.  Her  house  and  lot  are  the  subjects  of  the  devise, 
and  Robert  E.  Allen  is  named  as  the  devisee.  But  it  is  necessary, 
to  effectuate  that  clear  intention,  that  we  shall  ascertain  the  par- 
ticular house  she  intended  to  devise.  She,  for  the  purpose  of  des« 
ignating  it  with  more  certainty,  says  it  is  in  the  town  of  Patoka, 
and  in  the  railroad  addition  to  the  town.  If  the  proof  shall  show 
that  she,  at  the  time  of  making  her  will,  had  no  other  house  in 
that  addition  to  the  town,  then  the  house  in  controversy  is  identi- 
fied as  the  house  devised.  If  however  it  should  appear  that  she  had  a 
house  on  the  north  two-thirds  of  lot  19,  then  that  house  and  the 
two-thirds  of  the  lot  are  the  property  devised.  We  have  discussed 
this  question  because  the  case  will  have  to  be  presented  again  for 
another  trial,  when  this  question  will  no  doubt  be  presented  for  de- 
cision. 

The  judgment  of  the  court  below  is  reversed,  and  the  cause  re- 
manded. 

Judfffnent  reversed. 
Voi-LV  — 51 
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dttiiLiii.) 

OHmtnal  Um»  ^dffing  declarmUomi, 

A  peisoa  mortall  j  woonded  m  an  encounter  staled  tliat  the  defendant  shot  him. 
He  had  not  been  infonned  that  his  wound  was  mortal,  but  had  said  he  should 
not  live  three  dajs.  He  made  no  preparation  for  death,  used  profane  la»-> 
guage  and  spoke  of  resuming  business  and  being  married.  AU.  that  hla 
statement  was  not  competent  as  a  djring  dedaration. 

pONVlGTION  of  murder.    The  opinion  states  the  case. 
T.  B.  SMhj  for  plaintiff  in  error: 

Craio,  J.  This  was  an  indictment  for  murder.  It  wasolaimed 
on  behalf  of  the  people  that  in  the  night  of  October  18,  1878, 
Henry  T.  Digby,  the  plaintiff  in  error,  attempted  to  r6b  one  John 
Sinclair,  who  was  sleeping  in  a  room  at  the  house  of  John  Digby; 
and  that  while  engaged  in  the  effort  to  commit  the  robbeiy, 
plaintiff  in  error  shot  and  mortally  wounded  Sinclair,  who  in  a  few 
days  thereafter,  died  from  the  effects  of  the  wound  receiyed.  At 
the  September  term,  1879,  of  the  Circuit  Court  of  Hamilton  county, 
the  plaintiff  in  error  was  tried  and  found  guilty,  and  his  term  of 
imprisonment  was  fixed,  in  the  penitentiary,  at  fourteen  years,  by 
the  jury.  The  court  overruled  a  motion  for  a  new  trial,  and  ren- 
dered judgment  on  the  verdict.  To  reverse  the  judgment,  this  writ 
of  error  was  sued  out,  September  30,  1884. 

Upon  an  examination  of  the  evidence  introduced  by  the  people 
to  establish  the  guilt  of  the  defendant,  we  find  no  evidence  in  the 
record  which  can  be  regarded  as  sufficient  to  sustain  the  verdict  of 
the  jury,  aside  from  the  declarations  of  Sinclar,  made  in  the  pres- 
ence and  hearing  of  Dr.  BuUard.  It  therefore  becomes  an  import- 
ant question  whether  those  declarations  were  proper  and  legal  evi- 
dence for  the  consideration  of  the  jury  in  passing  upon  the  guilt  or 
innocence  of  the  defendant. 

Dr.  Billiard,  who  was  called  as  a  witness  for  the  people,  over  the 
objection  of  the  defendant,  testified  to  the  declaration  of  the  de- 
ceased, as  follows:  ^'I  saw  deceased  twice  after  he  was  shot.  On 
Saturday  afternoon,  after  he  was  shot,  I  saw  him.     He  knew  me. 
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I  atked  him  if  he  had  any  idea  who  shot  him,  and  he  said*  '  the 
man  who  shot  me  wean  a  pair  of  shop-made  boots. '  I  said  I  hoped 
it  was  not  a  fatal  shot»  and  tried  to  encourage  him.  He  made  no^ 
xeply.  Again,  on  Monday,  about  two  or  three  o'clock  in  the  after- 
noon, I  saw  deceased.  He  knew  me.  He  said  he  felt  mighty  bad. 
I  told  him  I  hoped  it  was  not  a  fatal  shot,  and  that  I  hoped  he 
woold  get  well.  He  said,  'no;  Til  not  live  three  days.'  I  asked 
him  if  he  knew  who  shot  him.  He  said  he  did — that  it  waa 
Henry  Digby*  He  gaye  no  reason  for  thinking  it  was  Heniy 
Digby.     He  spoke  fluently." 

As  a  general  rule  hearsay  eyidenoe  is  not  admissible,  but  an  ez« 
eeption  to  the  general  rule  is  found  in  case  of  dying  declarations, 
on  the  trial  of  a  defendant  on  an  indictment  of  this  character. 
Before  the  court  admitted  the  declarations,  evidence  was  heard  by 
the  court  for  tiie  purpose  of  ascertaining  whether  such  declarations 
could  be  regarded  as  the  dying  declarations  of  Sinclair.  From  this 
evidence  it  nowhere  appears  that  Sinclair  had  ever  been  advised  by 
his  physicians,  or  by  any  other  person,  that  his  wound  was  mortal,' 
and  that  he  could  not  recover.  Nor  does  the  evidence,  when, 
fiurly  considered,  establish  the  fact  that  Sinclair  believed  he  would 
not  recover.  It  is  true  that  some  of  the  witnesses  state  that  he 
said  he  could  not  get  well,  but  others  who  were  with  him  constantly 
testify  the  other  way.  Bichard  Sincliur,  who  was  called  on  behaU 
of  the  people,  testified:  ''I  was  with  him  nearly  all  the  time.  I 
never  heard  him  express  himself  about  living  or  dying.  We  were> 
in  business  together.  He  never  talked  about  any  disposition  of  his* 
property  or  business.''  Blades,  who  testified  for  the  people,  said 
Sinclair  ''swore  about  being  waked  up.  He  never  said  any  thing 
about  business,  religion  or  dying."  Elizabeth  Merrill  testified: 
"I  was  with  deceased  every  day  after  he  was  shot,  until  he  died.^^ 
He  was  anxious  about  his  medicines,  and  wanted  to  take  them 
regularly.  He  said  several  times  he  wished  he  knew  the  God 
damned  man  that  shot  him.  He  asked  Eliza  when  she  and  hex 
mother  were  going  to  town  to  get  her  things.  He  told  me  on- 
Tuesday  night  that  he  would  be  able  for  he  and  Eliza  to  get  mar** 
hed  by  next  Sunday.  He  said  he  was  better.  He  said  Tuesday 
night  he  would  give  $100  or  $50  to  know  the  damned  man  who 
shot  him.  He  always  told  me  he  was  getting  better  until  Tuesday 
night"  Sarah  Downing,  called  for  defendant,  testified :  ^'I  saw 
deceased  on  Tuesday  before  he  died.  I  asked  him  how  he  was.   Hel 
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said  if  he  kept  on  getting  better  he  would  start  the  factory  on  next 
Monday/'  Eliza  Digby,  also  for  defendant,  testified:  ^'I  am  the 
sister  of  defendant,  and  was  with  deceased  nearly  all  the  time  after 
he  was  shot  Deceased  and  I  were  engaged  to  be  married,  and  he 
wanted  to  know  when  I  was  going  to  town  to  get  my  clothes  to  be 
married  in.  He  told  me  seyeral  times  he  was  better.  I  heard  him 
swear.  He  said,  'God  damn  it.'  I  waited  on  him  and  nursed 
him."  On  cross-examination  this  witness  stated  '*  deceased  said  he 
thought  he  would  get  up  by  next  Sunday.''  Several  witnesses  also 
testified  to  repeated  acts  of  swearing  by  Sinclair  during  his  illness, 
but  a  statement  of  the  language  used  will  serve  no  useful  purpose 
here. 

When  due  weight  is  given  to  all  the  evidence  introduced  before 
the  court,  does  the  testimony  of  Dr.  BuUard  fall  within  what  is 
known  in  law  as  dying  declarations?  It  is  said  in  1  G-reenleaf  on 
Evidence,  section  156:  '*  The  general  principle  on  which  this  species 
of  evidence  is  admitted  was  stated  by  Lord  Chief  Baron  Eyrb  to 
be  this:  That  they  are  declarfitions  made  in  extremity,  when  the 
party  is  at  the  point  of  death,  and  when  every  hope  of  this  world 
is  gone;  when  every  motive  to  falsehood  is  silenced,  and  the  mind 
is  induced  by  the  most  powerful  considerations  to  speak  the  truth. 
A  situation  so  solemn  and  so  awful  is  considered  by  the  law  as 
creating  an  obligation  equal  to  that  which  is  imposed  by  a  positive 
oath  in  a  court  of  justice."  In  Starkey  v.  People,  17  111.  17,  this 
court,  in  considering  this  class  of  evidence,  said:  *^  Dying  declara- 
tions are  therefore  such  as  are  made  by  the  party,  relating  to  the 
facts  of  the  injury  of  which  he  afterward  dies,  under  the  fixed 
belief  and  moral  conviction  that  his  death  is  impending,  and  cer- 
tain to  follow  almost  immediately,  without  opportunity  for  repent- 
ance, and  in  the  absence  of  all  hope  of  avoidance  —  when  he  has 
despaired  of  life,  and  looks  to  death  as  inevitable  and  at  hand." 

Were  the  declarations  in  question  made  in  extremity?  Was 
deceased  at  the  point  of  death,  and  all  hope  of  life  gone,  and  death 
expected  to  follow  at  once?  The  record  discloses  no  such  case.  It 
is  true  that  the  deceased  stated  that  he  would  lut  live  throe  days; 
but  this,  when  considered  in  connection  with  the  other  evidence 
on  the  subject,  is  not  enough  to  bring  the  evi.lenca  within  the  rule 
laid  down  in  the  authorities  heretofore  cited.  Again,  the  physi- 
cians who  were  attending  the  deceased  had  never  inform'^d  him 
that  his  wound  was  a  dangerous  one,  and  likely  to  produce  death* 
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nor  had  his  friends  so  adrised  hinu  Nor  had  the  deceased  made 
any  preparation  for  death,  spiritually  or  otherwise,  as  he  probably 
woald  have  done  had  he  supposed  death  was  near  at  hand.  He,  as 
appears,  was  in  business,  and  had  property,  but  he  made  no  effort 
whatever  to  settle  his  business  affairs  or  make  disposition  of  ins 
property,  as  he  probably  would  have  done  had  he  anticipated  that 
his  life  was  about  to  terminate.  On  the  other  hand,  he  talked  of 
bis  business  as  a  man  would  who  expected  soon  to  bo  able  to  take 
charge  of  his  affairs  again.  In  view  of  these  facts,  which  were 
before  the  court  when  the  evidence  was  offered,  we  are  of  opinion 
that  it  cannot  be  regarded  as  the  dying  declarations  of  the  de- 
ceased. 

It  will  be  remembered  that  evidence  known  as  dying  declarations 
18  hearsay  in  its  character.  The  accused  has  not  the  right  to  meet 
the  witness  who  accuses  him,  face  to  face.  lie  is  deprived  of  the 
right  of  cross-examination  —  one  of  the  greatest  tests  of  truth  in 
the  trial  of  a  crime.  The  evidence  is  not  giyen  under  the  sanctity 
of  an  oath.  But  while  these  safeguards,  which  are  thrown  around 
ordinary  evidence  for  the  purpose  of  preventing  falsehood,  cannot 
be  applied  to  dying  declarations,  still  there  is  one  element — ^one 
check — which  cannot  be  dispensed  with,  and  that  is  that  the 
declarations,  as  declared  in  Starkey  v.  People^  must  bo  made  in 
view  of  impending  death,  and  under  the  sanction  of  a  moral  sense 
of  certain  and  just  retribution.  The  declarations  read  in  evidence 
were  not  made  under  such  circumstances,  and  we  do  not  think 
they  were  admissible  in  evidence  against  tlie  defendant. 

The  judgment  of  the  Circuit  Court  will  be  reversed,  and  the 
canse  remanded*  JudgmetU  reversed. 


Launtz  v.  People. 

(U3  m.  137.) 

m 

Municipal  eorporaUan — right  of  mayor  to  tcie — tie. 

Under  a  dty  charter  giving  the  mayor  the  riglit  to  vote  onljr  in  case  of  a  tie,  if 
four  of  the  eight  ooancilmen  vote  in  the  atflrmative  on  the  election  of  an 
officer,  and  the  other  four  being  preisent  refuse  to  vote,  the  mayor  may  vote, 
and  voting  in  the  affirmativei  the  candidate  will  be  elected. 
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170  WARRANTO.    The  opinion  states  the  case. 


M.  Millard  and  O0O.  F.  C^Mdveny,  tor  appellant 

A.  S,  WiUhrman,  R.  A.  Halbert  and  John  B.  Bowman,  for 
appellee. 

Sheldoit,  J.  Defendant's  appointment  to  the  oflSoe  is  admitted 
by  appellee's  connseL  The  filing  of  his  oath  of  office  is  averred  in 
the  plea^  and  not  traversed  by  the  replication.  It  therefore  stands 
confessed  by  the  pleading,  «o  that  all  there  is  remaining  to  give  to 
defendant  complete  title  to  the  office  of  city  treasurer  is  the  ap- 
proval by  the  city  cooncil  of  his  official  bond. 

There  were  eight  members  in  the  body  of  the  city  ooancil^  a 
qnomm  consisted  of  five  members;  the  mayor  had  a  casting  vote 
in  case  of  a  tie.  On  the  21st  and  29th  of  May,  the  council  being 
daly  convened,  and  all  its  members  present,  a  motion  was  made  to 
approve  defendant's  bond,  and  one-half  of  the  aldermen  (four)  and 
the  mayor  voted  to  approve  the  bond,  and  the  other  half  refused  to 
vote.  This  action  of  the  city  council,  it  is  claimed  by  appellant, 
was  a  valid  approval  of  the  bond.  On  the  other  hand,  it  is  con- 
tended that  a  majority  of  the  aldermen  present  (five)  should  have 
voted  in  its  favor,  to  make  a  valid  approval  of  the  bond.  In  re- 
qiect  of  the  election  of  corporate  officers,  the  well-settled  rule  is, 
as  stated  in  Wilcox  on  Corporation,  §  546:  *' After  an  election  has 
been  properly  proposed,  whoever  has  a  majority  of  those  who  vote, 
the  assembly  being  sufficient,  is  elected,  although  a  majority  of  the 
entire  assembly  altogether  abstain  from  voting,  because  their  pres- 
ence suffices  to  constitute  the  elective  body;  and  if  they  neglect  to 
vote,  it  is  their  own  fault,  and  shall  not  invalidate  the  act  of  the 
others,  but  be  construed  an  assent  to  the  determination  of  the 
majority  of  those  who  do  vote;  and  such  an  election  is  valid  though 
the  majority  of  those  whose  presence  is  necessary  to  the  assembly 
protest  against  any  election  at  that  time,  or  even  the  election  of  the 
individual  who  has  the  majority  of  votes."  And  see  Angell  ft  Ames 
on  Gorporations,  §§  126,  127;  Rex  v.  Foxcrafl,  2  Burr.  1017;  Com- 
monweaUh  v.  Ready  2  Ashm.  261;  State  v.  Chreen^  37  Ohio  St.  227* 
Tliis  doctrine  is  admitted  by  appellee's  counsel,  with  respect  to  elec- 
tions; but  they  claim  that  it  is  limited  to  cases  of  elections,  and 
does  not  extend  to  the  transaction  of  other  corporate  businoss 
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that  in  the  latter  case  a  majority  of  those  present  must  vote  for  a 
proposition,  to  carry  it.  There  is  authority  for  this  distinction. 
Ooaling  v.  Veley,  4  H.  L.  Gas.  679. 

It  is  farther  insisted  that  as  the  city  charter  directs  the  city 
council  '^  to  determine  the  rule  of  its  proceedings  in  conformity  with 
the  usual  practice  of  deliberatiye  bodies,''  the  parliamentary  rule 
which  IS  adopted  by  such  bodies  should  obtain,  and  that  that  rule 
requires  the  vote  of  a  quorum  to  transact  business,  and  that  where 
the  roll  is  called,  and  the  yeas  and  nays  are  taken,  and  it  appears 
from  the  response  to  the  call  that  no  quorum  is  voting,  business 
must  be  suspended  till  a  quorum  answers.  We  do  not  find  it  nec- 
essary here  to  pass  upon  these  positions  of  appellee's  counsel,  for 
conceding  their  correctness,  we  think  the  admitted  rule  which  ap- 
plies in  cases  of  elections  should  be  taken  to  govern  in  this  case  of 
approval  of  the  bond,  as  being  a  thing  pertaining  to  the  matter  of 
the  oflScer's  appointment.  The  appointment  and  approval  of  the 
bond  are  both  necessary  to  the  investiture  of  the  oflSce.  Both  are 
to  be  the  same  body,  and  we  think  they  may  be  looked  upon  as  an 
entirety  in  investing  any  one  with  the  oflSce  —  that  the  approval  of 
the  bond  is  a  step  in  the  completely  filling  of  the  office  of  city 
treasurer  by  the  city  council,  and  thus  is  not  other  business,  but 
the  same  businesa^with  that  of  the  officer's  appointment  What  is 
the  propriety  of  separating  the  proceeding,  and  requiring  another 
mode  of  expressing  the  will  of  the  council  in  the  approving  of  the 
bond  than  in  the  choosing  of  the  officer?  We  see  not  why,  properly 
enough,  the  same  rule  may  not  be  held  to  cover  the  whole  proceed- 
ing, the  making  of  the  officer,  and  that  the  same  vote  in  respect  of 
number  of  members  voting,  which  admittedly  suffices  in  the  case  of 
the  election  of  the  officer  by  the  city  council,  should  be  deemed 
sufficient  for  the  approval  of  the  officer's  bond.  This  should  be  so, 
unless  the  authorities  forbid  Where  the  members  of  the  council 
are  equally  divided,  four  voting  one  way  and  four  the  other,  there 
is  a  tie,  and  the  mayor  may  vote  with  either  side,  and  make 
a  majority.  What  reason  is  there  why,  when  all  the  eight  mem- 
bers are  present  and  four  vote  and  four  refuse  to  vote,  the  mayor 
should  not  vote  with  one  side  or  the  other,  and  make  a  majority? 
Why  may  it  not  be  considered  as  equivalent  to  a  tie,  counting  the 
members  who  do  not  vote  as  voting  the  contrary  from  the  mayor? 
This  would  be  fulfilling  the  purposes  of  the  law  in  giving  the 
mayor  a  casting  vote  in  case  of  a  tie.     It  would  enable  tlie  mak* 
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ing  of  a  majority,  and  preyent  the  obstruction  of  business  by  refus- 
ing to  act,  and  would  bo  giTing  effect  to  the  will  of  the  majority, 
which  is  the  governing  rule  in  the  action  of  corporations.  Ang. 
&  Ames  Corp.,  §  409. .  What  the  propriety  of  giving  to  a  refusal  to 
Yote  more  potency  than  to  a  vote  cast?  —  of  allowing  a  gain  from 
violation  of  duty,  in  making  the  refusing  to  vote  of  more  effect  in 
governing  the  action  of  the  body  of  which  one  is  a  member,  than 
voting?  The  charter  provision,  that  where  the  officer  appointed 
fails  to  qualify  within  ten  days  after  receiving  notice  of  his  ap- 
pointment, the  office  shall  be  filled  by  a  new  appointment,  did  not 
render  the  appointment  void  on  failing  to  qualify  within  the  time; 
but  such  failure  was  but  a  cause  of  forfeiture  of  the  office,  which 
the  c]ty  council  might  waive,  and  they  did  here  waive  it,  in  pro- 
ceeding afterward  in  the  approval  of  the  bond.  Ohi^^go  v.  Oage, 
95  111.  621;  Cawhy  v.  People,  05  111.  249. 

It  is  said  that  all  controverted  questions  of  fact  were  finally  set- 
tied  by  the  judgment  of  the  Appellate  Court,  and  therefore  the  judg- 
ment of  that  court  must  be  conclusive.  It  is  true  that  under  the 
practice  act  the  re-examination  of  coses  brought  to  this  court  is  to 
be  in  re8]>ect  of  questions  of  law  only,  and  that  no  assignment  of 
error  is  to  be  considered  which  calls  in  question  the  determination 
of  the  court  below  upon  controverted  questions  of  fact  in  any  case 
except  as  there  provided.  But  in  the  present  case  there  is  no  con- 
troverted question  of  fact.  Appellee's  counsel  say,  in  their  brief, 
"  there  is  no  controversy  as  to  the  facts,  and  that  the  only  question 
in  either  the  trial  court  or  the  Appellate  Court  was  as  to  their 
legal  effect."  The  question  is,  whether  the  u  neon  trover  ted  facts 
sustain  the  defendant's  plea  of  justification,  which  is  a  question  of 
law  only,  and  we  answer  it  in  the  affirmative. 

The  judgment  of  the  Appellate  Court  must  be  reversed  and  the 
cause  remanded. 

Judgment  reversecL 

MuLKBT,  J.,  dissented. 


FEBRUARY  TERM,  1886.  409 


Wood  ▼.  Evans. 


Wood  v.  Evans. 
ai3  ni.  18B.) 

-  CorUrad  —  to  make  one  an  he(r» 

An  agreement  bj  one  to  take,  maintain  and  educate  an  orphan  gir\,  eleven 
years  old,  and  for  her  services  antil  she  becomes  eighteen,  to  leave  her  at 
his  death  a  *'  child's  part  of  his  estate,"  is  invalid.* 


B 


I'TLL  for  specific  performance.  The  opinion  states  the  case.  The 
defendant  had  judgment  below. 


S.  F.  Wingate  and  J.  B.  Botoman^  for  appellant. 
M.  W.  Weir  and  W.  0,  Kueffner^  for  appellee. 

Obaio,  J.  This  was  a  bill  in  equity,  brought  by  Sarah  Woods, 
to  enforce  the  specific  performance  of  an  alleged  contract  with  one 
John  Shorty  now  deceased.  .A  second  amended  bill  was  filed,  to 
which  a  demurrer  w^  sustained,  and  the  complainant  electing  to 
stand  by  her  bill,  the  court  ordered  the  bill  dismissed.  The  ques- 
tion for  determination  is  the  suflSciency  of  the  bill. 

It  is  alleged  in  the  bill  that  on  the  20th  day  of  May,  1847,  the 
complainant  was  an  infant  orphan,  eleven  years  of  age,  and  fhe 
inmate  of  a  charitable  institution  in  the  city  of  St.  Louis,  and  un- 
der the  immediate  charge  of  Sister  Benedicta;  that  one  John  Short, 
who  then  was  a  married  man,  childless,  but  possessed  of  property 
of  the  value  of  about  $20,000,  applied  to  the  institution  to  take  her 
into  his  service  and  employment;  that  thereupon,  to- wit,  on  the 
20th  of  May,  1847,  at  said  city  of  St  Louis,  at  the  special  instance 
and  request  of  said  Short,  and  by  and  with  the  consent  of  said  Sis- 
ter Benedicta^  and  of  her,  the  complainant,  a  contract,  In  writing 
was  then  and  there  entered  into,  by  and  between  said  Short  and 
the  complainant,  and  signed  by  him  by  his  mark,  and  by  said 
Sister  Benedicta  on  the  part  of  the  complainant;  that  by  the  terms 
and  stipulations  of  the  contract  it  was  understood  and  agreed  by 
and  between  said  Short  and  the  complainant,  in  substance  and  to 
the  effect  that  she,  the  complainant,  should  enter  into  the  service 
«f  him,  said  Short,  and  with  him  live  and  continue  to  live  from 

•  See  Wallace  v.  Long,  arUe,  p.  222. 
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thenoe  to  and  nntil  she  should  become  eighteen  years  of  age,  and 
that  for  and  during  all  that  time  she  should  well  and  faithfully 
serre  and  obey  him,  said  Short,  as  a  good  and  orderly  servant  and 
as  a  dutiful  child  should,  in  all  respects,  and  in  all  such  lawful 
business  and  employment  as  she  should  be  put  to  do  or  perform  by 
the  direction  or  command  of  him,  said  Short;  and  that  in  consider- 
ation of  the  promises  and  undertakings  ^  to  be  done,  fulfilled  and 
performed  by  the  complainant,  he.  Short,  undertook  and  fiiithfully 
promised  the  complainant  to  take  h^r  from  said  institution  ink> 
his  service,  adopt  her  into  his  fan;ily,  support,  maintain,  educate 
and  instruct  her  in  all  the  employments  and  business  in  which 
females  were  ordinarily  occupied,  and  leave  and  give  her,  at  hia 
death,  a  child's  part  of  his  estate.  The  bill  further  allq;ed  that 
the  complainant  performed  th^  matters  on  her  part  to  be  kept,  and 
that  when  Short  died,  in  the  year  1877,  he  left  a  large  estate,  of 
the  value  of  about  t35,000,  the  bulk  of  which,  after  some  minor 
bequests,  he,  by  his  last  will  and  testament,  devised  to  his  sisters 
and  niece.  It  is  also  alleged  in  the  bill  that  the  contract,  when  it 
was  entered  into,  was  placed  in  the  hands  of  Short,  for  safe  keep- 
ing,  but  that  (the  complainant  believing,  charged  the  fact  to  be) 
the  contract  has  been  lost  or  destroyed,  and  that  she  cannot  pro* 
duce  it  to  the  court,  or  make  it  a  part  of  her  bill.  The  com- 
plainant, among  other  things,  prays  that  the  estate,  real,  personal 
an<ik  mixed,  that  may  remain  after  the  payment  of  aU  olaimt 
allowed  against  it,  »nd  the  said  items  of  $200  and  $100  to  the 
priests,  shall  be  decreed  to  and  vested  in  her,  and  for  such  other 
and  further  relief  in  the  premises  as  might  seem  fit,  and  to  justice 
and  equity  appertain. 

The  specific  performance  of  a  contract,  in  equity,  is  not  a  mat- 
ter of  right  in  the  party,  but  a  matter  of  sound  discretion  in  the 
court,  which  may  grant  or  deny  relief,  as  may  appear  equitable 
under  all  the  facts  and  circumstances  of  the  case.  Story  Bq.  Jur., 
§  769.  A  contract  which  is  not  certain,  and  which  is  not 
fair  and  just  in  all  its  provisions  will  not  be  specifically  enfon^, 
by  decree,  in  a  court  of  equity.  Story,  in  the  section  8upra,  says: 
^*  An  agreement,  to  be  entitled  to  be  carried  into  specific  perform- 
ance, ought  to  be  certain,  fair  and  just  in  all  its  parts.'*  It  is  also 
a  well-settled  doctrine,  where  an  attempt  is  made  to  effect  a  distri- 
bution of  property  different  from  that  provided  by  law,  by  a  con- 
tract resting  in  parol,  the  evidence  relied  upon  to  establish  such  a 
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contract  is  looked  upon  with  jealousy,  and  shonld  be  weighed  in 
the  most  scrapoloos  manner.  Wattaee  y.  RappUye^  103  III.  229. 
Here  the  contract  set  up  in  the  bill  is  nothing  more  than  a  verbal 
contract.  It  is  alleged  that  the  contract  was  reduced  to  writing, 
but  it  has  been  lost  or  destroyed.  The  contents  of  the  agreement 
will  have  to  be  established  by  parol  evidence,  and  it  stands  in  no 
better  light  and  occupies  no  better  position  than  it  would  occupj 
if  it  had  jiever  been  reduced  to  writings 

The  contract  set  up  and  relied  upon  in  the  bill  is  very  peculiar. 
By  its  terms  and  provisions,  as  set  out  in  the  bill.  Short,  who,  at 
{he  time  of  making  the  contract,  was  worth  about  130,000,  agreed 
to  adopt  complainant  into  his  family,  support,  educate  and  instmofe 
her  in  all  the  employments  and  business  in  which  fema}es  wer» 
ordinarily  occupied,  and  leave  and  give  her,  at  his  death,  a  child's 
part  of  his  estate.  The  compensation  which  Short  was  to  receive 
for  what  he  nndertook  to  do  was  seven  years'  service.  Complainant 
was  to  serve  him  from  the  time  she  was  eleven  years  of  age  until 
she  arrived  at  the  age  of  eighteen  years.  While  it  may  be  true 
that  the  services  agreed  to  be  rendered  might  be  regarded  as  a 
sufficient  consideration  to  support  an  agrejement  to  make  one  an 
heir,  or  to  bestow  npon  such  a  person  a  certain  share  of  an  estate, 
yet  it  is  apparent  that  the  services  agreed  to  be  rendered  here  could 
in  no  just  sense  be  regarded  as  an  equivalent  for  the  property 
agreed  to  be  given.  On  the  other  hand,  it  is  plain  to  any  person 
of  ordinary  intelligence  that  the  support  and  education  would  fully 
compensate  complainant  for  all  the  services  agreed  to  be  rendered; 
but  notwithstanding  this,  if  a  specific  performance  of  the  contract 
set  out  in  the  bill  should  be  decreed,  she  will  receive,  in  addition 
to  what  she  has  already  received,  quite  a  large  fortune.  Under 
such  circumstances,  can  the  contract  be  regarded  as  fair  and  just 
in  all  its  parts? 

In  the  Girouit  Gourt  it  was  Jield  that  the  clause  of  the  agreement 
that  Short  would  leave  and  give  complainant  at  his  death  a  child's 
part  of  his  estate,  taken  in  connection  with  the  other  provisions  of 
the  agreement,  merely  required  him  to  adopt  the  complainant  as  a 
child,  and  that  after  his  death  she  would  have  the  same  rights  that 
a  child  would  have  had  if  he  had  died  leaving  children.  If  this  is 
the  proper  construction  to  be  placed  on  the  agreement,  complainant 
would  not  be  entitled  to  any  portion  of  Short's  estate,  as  a  person 
always  has  the  right  to  dispose  of  property  by  will,  regardless  of 
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the  claims  of  children.  It  w^ill  not  howerer  be  necessary  hero  to 
determine  whether  or  not  this  is  the  proper  construction  to  be 
placed  on  the  agreement.  If  the  language  employed  leaves  the 
intention  of  the  parties  who  executed  the  contract  in  doubt,  or  if 
there  is  uncertainty  in  regard  to  what  was  intended,  a  court  oi 
equity  will  not  undertake  to  decree  a  specific  performance.  In 
speaking  upon  this  subject,  Story  (g  767)  says:  '-If  they  (the 
contracts)  are  not  certain  in  themselves,  so  as  to  enable  the  court 
to  arrive  at  the  clear  result  of  what  all  the  terms  are,  the  will  will  not 
be  specifically  enforced.  It  would  be  inequitable  to  carry  a  con- 
tract into  eflFect  where  the  court  is  left  to  ascertain  the  intentions 
of  the  parties  by  mere  conjecture  or  guess,  for  it  might  be  guilty 
of  decreeing  precisely  what  the  parties  never  did  intend  or  contem- 
plate." In  Wallace  v.  Rappleye^  103  111.  249,  where  a  bill  was  filed 
by  an  illegitimate  child  to  enforce  an  agreement  made  by  the 
father  to  make  the  child  an  heir,  it  was  held  that  the  uncertainty 
of  a  contract  to  make  one  an  heir,  as  to  the  amount  of  property  to 
be  affected,  is  a  circumstance  to  be  considered  by  the  court.  It  is 
there  said:  '^The  only  significance  of  a  contract  to  make  one  an 
heir  is  in  securing  a  right  to  property.  But  what  is  the  amount 
of  property  involved  in  such  a  contract?  How  much  interest  will 
be  left  to  be  inherited?  Such  a  contract  existing,  suppose  Wallace 
in  his  life-time  had  given  away  his  property,  or  made  a  will  of  it  to 
his  two  lawful  children,  or  othera,  would  that  have  consisted  with 
the  right  under  the  contract?  And  if  not,  how  much  of  this  prop- 
erty might  he  have  given  away  or  devised  away,  and  how  much 
must  he  have  retained  to  satisfy  the  contract?  The  contract  would 
be  uncertain  as  to  the  amount  of  property  reached  by  it.  This  is 
a  circumstance  to  be  considered  in  the  exorcise  of  the  discretion  of 
the  court  as  to  decreeing  specific  execution." 

If  a  contract  to  make  one  an  heir  is  to  be  regarded  uncertain,  it 
seems  plain  that  a  contract  or  a  promise  to  give  a  child's  part  of  an 
estate  to  a  person  must,  upon  the  same  principle,  be  held  to  be 
uncertain.  What  is  a  child's  part  of  an  estate?  Is  a  child's  part 
one-tenth,  one-fifth  or  one-third  of  the  property  belonging  to  a 
person  at  the  time  of  his  death?  What  share  a  child  may  be  enti- 
tled to  receive  after  the  death  of  a  father  will  always  depend  upon 
a  variety  of  ciroumstaDces.  If  a  man  dies  intestate,  leaving  ten 
children,  a  child's  part  of  the  estate  would  be  one-tenth,  after  the 
payment  of  all  debts.    If  five  children  were  left,  a  ohild'«  part 
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woald  be  one-fifth  of  the  estate.  Should  there  be  a  widow  left 
surviving  the  decedent,  she  would  be  entitled  to  one-third  of  the 
personal  estate,  absolutely  in  her  own  right,  and  one-third  of  the 
lands  during  her  natural  life.  A  child's  part  would,  in  such  a  case, 
be  materially  affected  by  the  fact  whether  or  not  a  widow  sur- 
vived. Again,  should  the  property  be  disposed  of  by  will,  duly 
executed  as  provided  by  law,  to  some  charitable  institution  or  to  a 
college,  there  would  be  no  child's  part  for  distribution.  It  seems 
plain  that  the  Amount  of  property  which  may  be  embraced  under 
the  term  ''child's  part,"  is  quite  indefinite  and  uncertain.  A 
child's  part  may  be  nothing,  or  it  might  be  more  or  less,  always 
depending  upon  various  circumstances.  At  the  time  the  agree- 
ment set  out  in  the  bill  was  made,  what  portion  of  Short's  property 
was  complainant  entitled  to,  receive,  un^er  the  contract?  Was  it 
one-third,  a  fourth,  a  fifth  or  a  tenth?  The  answer  is  obvious. 
The  contract  is  so  uncertain  that  it  is  impossible  to  determine 
what  amount  of  property,  or  what  part  of  Short's  property,  the 
contracting  parties  intended  should  piss  to  complainant  under  it. 
Under  such  circumstances,  the  specific  performance  of  the  contract 
cannot  be  enforced  in  a  court  of  equity. 

There  is  another  serious  objection  to  the  enforcement  of  the  con- 
tract in  a  court  of  equity.  Its  enforcement  would  work  great  injus- 
tice to  the  wife  and  lawful  heirs  of  Short.  At  the  time  the  agreement 
was  made.  Short  had  a  wife,  but  no  children,  and  upon  his  death, 
under  our  laws,  after  the  payment  of  debts,  his  wife  would  be  entitled 
to  all  his  personal  estate  and  one-half  of  his  real  estate.  The  right 
of  the  wife  could  not  be  cut  off  by  any  will  Short  might  make  —  and 
yet  if  this  contract  is  to  be  enforced,  the  wife  would  be  deprived  of 
inheriting  as  an  heir  of  the  husband,  and  would  be  compelled  to  accept, 
merely  dower  in  her  husband's  estate.  This  would  be  oppressive,  and 
manifestly  unjust  to  the  wife.  It  is  true  in  this  case  the  wife  died 
before  the  husband;  but  that  does  not  change  the  principle  involved. 
It  is  enough  that  the  enforcement  of  a  contract  of  this  character  may 
be  productive  of  injustice  to  others.  When  such  results  are  to  fol- 
low, it  ought  not  to  be  enforced  in  a  court  of  conscience. 

Other  questions  have  been  raised,  but  it  will  not  be  necessary  to 
consider  them  here. 

After  a  careful  consideration  of  the  whole  record,  we  think  the 
decision  of  the  Appellate  Court  correct,  and  it  will  be  affirmed. 

Judgment  affirmed. 
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•« 


Option  dMliogs  in  grain,  where  no  piopertj  pewee  or  ie  expected  bgr  eithflt 
pertj  to  peas,  are  void  me  gambling  oontracts,  and  money  paid  tliereon  ma^ 
be  reooTered  under  the  statute*  from  the  broker  of  the  pertj  as  the  '*  wi»» 
ner."» 

TBOVEB  for  a  promiflsoiy  note.    The  opiuon  itatoi  the  point. 
The  plaintiff  had  jadgment  below. 

Dmi  S  Black,  and  Ljfman  d  Jaek§§n,  for  appellant 

Emwry  A.  Xorrs,  for  appellee. 

SooTTy  J.  This  case  is  one  of  more  than  osoal  importanoOy  on 
aooount  of  the  sum  involyed^  which  is  quite  conaidenible,  and  on 
aocount  of  the  principles  inyolved  in  the  decision.  There  can  be 
no  controversy  in  this  conrt  concerning  the  facts.  They  mnst  be 
regarded  as  having  been  settled  by  the  finding  and  judgment  ol 
the  trial  and  Appellate  Courts.  This  much  is  frankly  conceded 
by  counsel,  and  the  position  is  taken,  if  the  case  shall  now  be  con- 
sidered as  on  a  demurrer  to  evidence  —  that  is,  conceding  the  truth 
of  all  the  evidence  tends  to  establish  in  favor  of  plaintiff — the 
facts  do  not  establish  in  law  a  right  to  recover.  The  defendant 
does  not  claim  he  is  an  assignee  of  the  note  for  value.  It  came  to 
him  from  Hooker  &  Co.,  to  whom  it  had  been  assigned  by  plaintiff, 
among  the  assets  of  that  firm  that  were  assigned  to  him  for  the 
benefit  of  their  creditors.  It  is  plain  the  defendant  stands  in  the 
shoes  of  his  assignors,  and  in  the  further  consideration  of  the  case 
it  will  be  most  convenient  to  treat  it  as  though  the  action  had  been 
brought  against  Hooper  &  Co.  The  case  naturally  falls  into  two 
parts:  First,  is  the  contract  which  has  been  found  by  £he  trial 
court  to  exist  between  plaintiff  and  Hooker  &  Co.  a  '^  gambling 
contract,"  as  those  terms  are  used  in  the  statute,  and  hence  void; 
and  second,  if  the  contract  shall  be  held  to  be  obnoxious  to  the 
statute,  since  plaintiff  has  delivered  the  note  under  that  con  tract, 

..         ..ii  I  ■  ■ -  ■    ■       I  I  I       i       .  I.I        4 

*  See  CSinningham  v.  Kai.  Bk.  of  Auffusta  (71  C4a.  400),  51  Am.  Rep  ^86. 
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•QUI  he,  under  the  statute^  noover  its  nine  from  Hooker  &  Co.,  or 
what  18  the  same  things  from  their  assignee?  At  the  outset  this 
«ourt  diariaims  any  right  to  rsTiew  controverted  questions  of  fact 
The  issues  having  been  found  for  plaintiff  by  the  lower  court,  it 
will  be  understood  that  all  the  facts  the  eridence  tends  to  establish 
in  his  faTor  will,  as  upon  a  demurrer  to  eyidence,  be  held  to  haie 
been  so  found  for  him. 

Looking  into  the  evidence  to  ascertain  that  which  it  tends  to 
prove,  it  is  seen  what  the  contract  is  or  was  between  plaintiff  and 
Hooker  &  Co.,  out  of  which  the  present  litigation  ultimately 
sprang.  As  respects  the  original  contract  plaintiff  and  Hooker  & 
Oo.,  Mr.  S.  O.  Hooker,  a  member  of  the  firm,  testified  that  plain- 
tiff said  to  him:  **  I  don't  want  to  pay  for  any  property.  I  want 
to  trade  in  options  exclusively.  I  don't  want  to  pay  for  any  cash 
grain.*'  To  which  witness  replied:  **  You  shall  not.  I  will  trade 
with  you  in  differences."  And  again,  that  plaintiff  further  said  t» 
him:  '*  I  don't  ever  want  to  pay  for  any  more  property.  I  don't 
want  to  carry  any  more  property  on  the  board  of  trade.  I  want  to 
trade  exclusively  in  differences  in  options  — ^betting  on  the  market'' 
To  which  witness  answered:  ''I  agreed  to  do  just  exactly  that 
thing  for  him."  On  being  asked,  **  what  thing,"  the  witness  said, 
^  to  trade  in  differences  and  in  options,  and  to  settle  upon  profit 
and  loss  upon  the  fluctuations  of  the  market- — guessing  or  betting 
on  it."  Plaintiff  states  the  contract  substantially  in  the  same  way. 
He  says:  '^I  told  him  (Hooker)  I  didn't  want  to  buy  any  grain, 
no  lard,  no  pork,  or  any  thing  of  the  kind.  He  said  he  could  make 
money  in  speculation — for  Instance,  buy  for  this  month  for  de<- 
livery  next  month,  then  settle  on  differences.  If  there  was  a  Iobb, 
I  had  to  pay  it;  and  if  there  was  a  gain,  he  would  pay  it  to  me." 
The  plaintiff  further  says  neither  Mr.  Hooker  nor  Mr«  Lincoln  had 
any  authority  from  him  to  deal  in  any  other  way  except  to  settle  on 
differences.  Hooker  says  the  contract  he  made  with  plaintiff  was 
made  on  behalf  of  his  firm,  of  which  he  was  the  head,  and  within 
five  or  six  days  after  the  making  of  it  he  informed  Mr.  Lincoln,  his 
partner,  of  the  arrangement  he  had  made  with  plaintiff.  It  is  due 
however  to  Mr.  Lincoln  to  say  that  he  denies  all  knowledge  on  his 
INirt  that  the  firm  had  contracted  to  deal  in  options  with  plaintiff, 
but  it  is  freely  and  fully  admitted  by  Hooker  the  contracft  was  made 
with  the  firm,  and  the  trial  court  must  have  found  such  was  thsr 
eontract,  and  that  finding  is  of  course  conclusive  on  this  court 
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It  is  plain  that  under  the<3ontract  bei^ween  plaintiff  and  the  firm 
of  Hooker  &  Co.,  it  was  not  in  the  .contemplation  of  the. parties 
any  actual  purchases  or  sales  of  grain  or  other  commodities  should 
be  made  for  plaintiff,  or  on  his  behalf.  Indeed,  it  was  expressl}^ 
agreed  none  should  be  made.  All  the  speculating  that  was  to  he 
done  was  to  be  in  differences  in  options  —  or  as  the  parties  termed 
it,  "betting  on  the  market."  Of  course  it  was  expected  by  the 
parties  that  such  purchases  and  sales  of  grain  or  other  commodities 
that  should  be  made  were  to  be  made  on  the  board  of  trade.  As 
was  said  byjthis  court  in  Pixley  y.  Boynton^  79  111.  351,  the  true 
idea  of  an  option  is  what  are  called  in  the  peculiar  language  of  the 
dealers,  "puts  "  and  calls."  A  "put"  is  defined  to  be  the  '*privi» 
lege  of  delivering  or  not  delivering"  the  thing  sold,  and  a  " call  ^ 
is  defined  to  be  the  "  privilege  of  calling  for  or  not  calling  for"  the 
thing  boughL  "  Optional  contracts/'  in  this  sense,  are  usually  set- 
tled by  adjusting  market  values,  as  the  party  having  the  '^  option  " 
may  elect.  It  is  simply  a  mode  adopted  for  speculating  in  differences 
in  market  values  of  grain  or  other  commodities.  It  must  have  been 
in  this  sense  the  term  "  option  "  is  used  in  the  statute.  Such  a  con* 
tract  is  obviously  fictitious,  having  none  of  the  elements  of  good  faith, 
as  in  a  contract  where  both  parties  are  bound,  and  is  defined  by  stat* 
ute  as  a  "gambling  contract."  Fictitious  purchases  or  sales,  such 
as  were  in  the  contemplation  of  the  parties,  were  as  nothing,  and  i% 
is  a  matter  of  no  consequence  where  it  is  pretended  they  were  made 
— whether  on  the  board  of  trade  or  elsewhere.  It  would  have  been 
quite  as  well,  and  would  have  conformed  as  nearly  to  the  contract 
of  Hooker  &  Co.,  had  they  simply  entered  upon  their  books  they 
had  made  such  purchases  or  sales  on  behalf  of  plaintiff,  without 
going  upon  the  board  of  trade,  and  claiming  they  had  made  such  pur* 
chases  and  sales,  and  on  .returning  made  such  entries.  "  Betting 
on  the  market"  could  be  done  just  as  well  in  that  way  as  in  any  other. 
It  needs  no  illustration  to  make  it  apparent  the  contract  between 
plaintiff  and  Hooker  &  Co.,  as  the  trial  court  must  have  found  it 
from  the  evidence,  comes  exactly  within  the  meaning  of  section  130 
of  the  Criminal  Code,  that  declares:  '^  Whoever  contracts  to  have 
or  to  give  to  himself  or  another  the  option  to  sell  or  buy  at  a  future 
time  any  grain  or  other  commodity,"  shall  be  subject  to  a  fine  or 
imprisonment,  and  "all  contracts  made  in  violation  of  this  section 
shall  be  considered  gambling  contracts,  and  shall  be  void."  It.  is 
seen  this  statute  forbids  any  one  to  contract  to  have,  or  to  give  to 
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himself,  or  to  contract  to  give  to  another,  the  privilege  to  deal  in 
options.  That  is  precisely  what  Hooker  &  Co.  did.  They  con- 
tracted to  give  to  plaintiff  the  privilege  to  dea^  in  options  and  set- 
tle with  them  upon  differences,  as  indicated  or  determined  by  the 
flactnations  of  the  market.  That  is  one  of  the  offenses  against 
which  the  statute  is  leveled.  Of  course  the  party  who  contracts  to 
have  the  option  is  equally  guilty  with  the  party  who  contracts  to 
give  it.  It  is  wholly  immaterial  whether  plaintiff  knew  *^  optional 
contraotSy"  such  as  his  agreement  with  Hooker  &  Go.  contemplated, 
were  defined  by  statute  to  be  **  gambling  contracts."  His  ignorance 
of  the  statute  in  that  respect  did  not  change  the  character  of  the 
contract.  Undoubtedly  under  the  contract  between  the  parties. 
Hooker  &  Co.  may  have  made  fictitious  contracts  with  persons  un- 
known to  plaintiff,  on  the  board  of  trade,  nominally,  at  least,  on 
behalf  of  plaintiff,  for  the  purchase  or  sale  of  grain,  and  may  be 
other  commodities,  which  were  settled  by  differences  in  market 
values,  in  which  transactions  the  losses  greatly  exceeded  the  profits. 
Finally  Hooker  &  Co.  rendered  plaintiff  an  account  of  such  trans* 
actions,  which  included  losses  and  commissions  claimed  to  be  due 
to  them,  growing  out  of  these  purchases  and  sales,  amounting  to  a 
large  sum — ^perhaps  over  $2:({,000.  It  appears  that  plaintiff,  by  his 
attorney  in  fact,4n  settling  this  large  demand  made  against  him, 
paid  Hooker  &  Go.,  $2,000  in  cash,  and  assigned  to  them,  with  his 
guaranty  of  payment  written  on  the  back,  four  notes  of  t5,000  each, 
made  by  the  trustees  of  the  Conch  estate  to  plaintiff.  One  of  these 
notes  passed  to  defendant,  under  the  assignment  made  by  Hooker 
&  Co.  for  the  benefit  of  their  creditors,  and  is  the  note  in  contro* 
versy.  It  is  admitted  that  before  this  suit  was  brought,  plaintiff 
demanded  the  note  of  defendant,  and  on  his  refusal  to  deliver  it 
this  action  was  brought  in  the  Circuit  Court,  and  the  recovery  was 
for  its  fnce  value  and  accumulated  interest.  It  is  obvious  that  un- 
der section  131  of  the  Criminal  Code,  which  declares  void  all  p  rom- 
issory  notes,  bills  or  other  securities  made  or  given,  or  executed 
where  any  part  of  the  consideration  thereof  is  money  or  any  valu- 
able things  won  by  wager  upon  any  unknown  or  contingent  event 
wliatcver,  or  made  or  given,  or  executed,  for  reimbursing  any 
money  knowingly  lent  or  advanced,  at  the  time  and  phico  of  such 
bet,  to  any  person  so  betting,  the  assignment  and  guaranty  of  the 
note  in  controversy  to  Hooker  &  Co.,  under  the  circumstances 
proven,  was  void,  and  passed  no  title  whatever  to  them  or  to  their 
VoL.LV  — 68 
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assignee,  the  defendant.    It  was  so  declared  by  this  court  in   7Im- 
ney  v.  Foote^  95  111.  99. 

Assuming  then  as  must  be  done,  that  the  facts  were  correctly  found 
by  the  trial  court,  the  contract  between  plaintiff  and  Hooker  &  Go., 
was  in  law,  a  ^'gambling  contract,"  and  hence  Toid,  the  question 
arises  on  the  other  branch  of  the  case,  whether  plaintiff,  either  at 
common  law  or  under  the  statute  of  this  State,  can  recover  that 
which  he  paid  to  Hooker  &  Co  as  money  or  property  lost  in  a 
gambling  transaction,  from  defendant,  in  whose  hands  the  specific 
property  is  found.  As  the  solution  of  this  question  depends  solely 
upon  the  construction  that  is  to  be  given  to  the  statute  of  this  State 
on  this  subject,  no  investigation  will  be  made  as  to  what  the  com- 
mon law  was  in  such  cases.  So  much  of  section  132  of  the  Criminal 
Code  as  has  any  application  to  the  point  being  considered,  is  as  fol- 
lows: ^' Any  person  who  shall,  *  *  *  by  any  wager  or  bet  upon 
any  *  *  *  contingent  event,  lose  to  any  person  so  ♦  ♦  ♦ 
betting,  any  sum  of  money  or  other  valuable  thing  (amounting  in 
the  whole  to  the  sum  of  $10)  and  shall  pay  or  deliver  the  same,  or 
any  part  thereof,  the  person  so  losing  and  paying  or  delivering  the 
same  shall  be  at  liberty  to  sue  for  and  recover  the  goods,  money  or 
other  valuable  thing  so  lost  and  paid  or  delivered,  or  any  part 
thereof,  or  the  full  value  of  the  same,  by  an  action  of  *  *  * 
trover,  *  *  *  from  the  winner  thereof,  with  cost,  in  any  court 
of  competent  jurisdiction."  It  is  said,  if  it  shall  be  conceded  the 
contract  between  plaintiff  and  Hooker  &  Co.  were  a  ''  gambling 
contract,"  within  the  contemplation  of  the  statute,  this  provis- 
ion of  section  132  does  not  apply  to  nor  does  it  authorize  an  action 
against  Hooker  &  Co.,  for  the  simple  reason  they  had  not  won  any 
money  or  valuable  thing  from  plaintiff  upon  any  gambling  trans- 
action—  or  more  tersely  stated,  the  argument  is,  the  note  in  con- 
troversy ^'  was  not  paid  upon  a  bet  or  gambling  transaction  to  the 
winner  of  such  bet."  The  position  taken  can  hardly  be  maintained. 
The  agreement,  as  the  trial  court  was  authorized  to  find  it,  is  that 
Hooker  &  Co.  contracted  to  give  plaintiff  the  privilege  to  deal  in 
options  with  or  through  them,  and  ^'  if  there  was  a  loss,"  plaintiff 
was  to  pay  it  to  them,  and  ''if  there  was  a  gain,"  Hooker  &  Co., 
were  to  pay  it  to  plaintiff,  and  for  their  services  they  Vere  to  be  paid 
a  commission.  The  suggestion  that  Hooker  &  Co.  merely  acted  as 
the  agents  for  plaintiff  in  these  unlawful  transactions  may  be  re- 
jected at  once  as  having  nothing  in  its  support.     There  is  and  can 
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be  no  BQch  thing  as  agency  in  the  perpetration  of  cnmes  or  mis- 
demeanors,  or  indeed  in  the  doing  of  zxvj  anlawfal  act.  AU  pep- 
aons  actiTely  participating  are  principfds.  Treating  all  the 
parties  engi^ged  as  principals  it  is  immaterial  to  which  one 
the  money  or  property  lost  was  in  fact  paid  or  deliyered, — 
whether  to  Hooker  &  Co.,  or  to  any  of  the  parties  on  the  board  of 
trade  with  whom  they  may  hare  made  fictitioos  contracts,  and  lost 
— and  paying  to  either  principal  is,  in  law,  paying  to  the ''  winner;*^ 
But  aside  from  this  yiew,  the  contract  in  express  terms  proyides  the 
losses,  if  any  should  be  paid  to  Hooker  &  Co.,  and  not  to  the  per* 
«on  with  whom  they  might  haye  had  *^  gambling  contracts  "  on  thd 
board  of  trade  or  elsewhere*  and  the  money  and  note  were  so  paid 
and  deliyered  to  Hooker  &  Co.,  as  the  contract  proyided  should  bd 
done.  Plaintiff  could  not  know  with  whom  they  may  haye  had 
«uch  transactions.  It  was  a  matter  about  which  he  had  no  concern, 
for  the  reason  he  was  obligating  to  pay  the  losses  to  Hooker  &  Oo.^ 
and  to  no  one  else.  So  far  as  he  was  concerned  they  were  the 
^'winners "of  his  money  and  property.'  Plaintiff  did  not,  and 
tx>ald  not,  know  any  one  else  in  the  transactions.  It  was  froni 
'Hooker  &  Go.,  and  nobody  else,  that  plaintiff  obtained  the  contraot 
to  deal' in  options,  and  despite  all  subtle  reasoning  oti  this  branch 
of  the  case,  it  is  apparent  Hooker  &  Go.  are  the  actual  ^^  winners '^ 
of  plaintiff's  money  and  property,  and  he  neither  knew  nor  cared 
to  whom  they  may  haye  paid  any  portion  or  all  of  that  which  they 
•obtained  from  him.  - 

But  there  is  another  yiew  that  may  be  taken  that  leads  to  the 
same  conclusion  —  that  is,  under  the  most  fayorable  construction 
that  can  be  giyen  to  the  eyidence  the  contract  between  the  parties 
was  that  plaintiff  would  reimburse  Hooker  &  Go,  for  any  losses 
they  might  sustain  in  optional  or  gambling  contracts  made  on  the 
board  of  trade,  in  consideration  that  if  any  gains  should  be  made 
in  such  dealing.  Hooker  &  Go.  would  pay  the  same  to  plaintiff, 
and  that  plaintiff  would  pay  them  a  commission  for  their  seryices. 
Such  a  contract  is  obyiously  unlawful,  as  being  inhibited  by  statute. 
"Grim*  Gode,  §  132.  The  wager  in  this  case  was  upon  market 
yalaes  within  a  giyen  time;  or  on  a  giyen  day.  What  is  a  wager? 
It  is  a  contract  by  which  two  or  more  parties  agree  that  a  certain 
fium  of  money  or  other  yaluable  thing  shall  be  paid  or  delivered  to 
one  of  them  on  the  happening  of  a  certain  eyent.  That  is  precisely 
what  was  done  ii^  this  case.    The  betting  was  as  to  market  yalues 
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within  stated  periods,  and  was  evidently  done  by  Hooker  ft  Co. 
with  others  whom  they  may  have  met  on  the  board  of  trade.  It  is 
not  probable  the  parties  that  won  in  such  transactions  from  Hooker 
&  Go.  had  any  knowledge  of  plaintiff.  They  looked  alone  to 
Hooker  &  Go.  for  payment  of  their  winnings,  and  it  is  said  they 
were  paid  by  Hooker  &  Go.  Plaintiff's  contract  —  if  he  made  any 
—  to  reimburse  Hooker  &  Go.  for  any  snch  losses  paid  by  them,  is 
not  only  contrary  to  the  statute,  but  is  forbidden  by  a  sound  pub- 
lic policy,  and  is  therefore  void. 

Although  the  statutes  being  considered  are  highly  penal,  there  is 
no  warrant  for  construing  them  with  any  unreasonable  strictness. 
They  ought  rather  to  have  a  just,  if  not  liberal  construction,  to  the 
end  the  legislative  intention  may  be  accomplished  —  to  prohibit  all 
dealings  in  options  in  grains  or  other  commodities.  Nothing  is 
productive  of  more  mischievous  results.  Gonsiderable  fortunes 
secured  by  a  life  of  honest  industry  have  been  lost  in  a  single  ven- 
ture in  ''  options."  The  evil  is  all  the  more  dangerous  from  the 
fact  it  seemingly  h^s  the  sanction  of  honorable  commercial  usage 
in  its  support.  It  is  a  vice  that  has  in  recent  years  grown  to  enor- 
mous proportions.  Legitimate  transactions  on  the  board  of  trade 
are  of  the  utmost  importance  in  commerce.  Such  contracts, 
whether  for  immediate  or  future  delivery,  are  valid  in  law,  and 
receive  its  sanction  and  all  the  support  that  can  be  given  to  them. 
It  is  only  against  unlawful  '^gambling  contracts"  the  penalties  of 
the  law  are  denounced,  and  no  subtle  finesse  of  construction  ought 
to  be  adopted  to  defeat  the  end  it  is  to  be  hoped  may  be  ultimately 
accomplished. 

The  point  is  made  the  declaration  is  not  framed  under  the  stat- 
ute, and  is  not  sufficient  in  law  to  support  a  judgment  on  the  evi- 
dence contained  in  the  record.  The  defect  insisted  upon  is,  it  does 
not  contain  the  words,  '*  whereby  an  action  harh  accrued  to  the 
plaintiff  according  to  the  form  of  this  act."  The  declaration  is  in 
the  usual  form  in  trover,  and  was  evidently  drawn  from  approved 
precedents.  It  is  sufficient  in  law  to  support  a  judgment  in  trover. 
But  if  it  were  insufficient,  under  the  evidence  given,  that  objection 
ought  to  have  been  pointed  out  on  the  trial,  as  should  have  been 
done  by  special  demurrer  had  the  facts  been  stated  in  the  declara- 
tion, when  an  amendmont  would  have  been  allowable  instanter. 
After  verdict  the  declaration  is  clearly  sufficient,  under  the  statute 
of  '*  Amendments  and  Jeofails,"  §  6,  div.  '.*,  which  declares  no 
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judgmetit  shall  be  arrested  or  stayed  after  yerdict  for  the  want  of 
any  allegation  or  averment  on  account  of  which  omission  a  special 
demurrer  could  have  been  maintained.  It  is  now  too  late  to  insist 
upon  the  objection  made,  even  if  it  might  have  been  sustained  at 
^e  trial  had  it  been  made  specifically* 

It  is  also  made  an  objection  to  the  present  judgment  it  is  ren- 
dered against  the  defendant  individually,  whereas  he  was  sued  as 
assignee  of  Hooker  &  Go.,  and  if  any  judgment  in  this  action  was 
justifiable,  it  should  have  been  rendered  against  defendant  in  his 
representative  capacity,  and  not  otherwise.  A  sufficient  answer  to 
the  position  taken  is  the  supposed  fact  on  which  the  error  is 
assigned  has  really  no  existence.  Defendant  was  not  sued  in  his 
representative  character,  but  as  an  individual,  for  his  alleged  per- 
sonal tort.  Beside  that,  if  he  is  guilty  of  a  conversion  of  plaintiffs 
property,  it  is  his  own  wrongful  act,  and  not  that  of  his  assignors. 
It  is  a  matter  of  no  consequence  the  descriptive  appellation  of  as- 
signee is  affixed  to  defendant's  name.  It  does  not  indicate  he  was 
sued  otherwise  than  for  his  personal  wrongful  act.  The  suit  was 
properly  brought,  and  if  it  can  be  sustained  it  must  be  done  against 
defendant  as  an  individual,  and  not  against  him  as  the  representa- 
tive of  his  assignors. 

As  to  the  fifth  error  assigned,  viz.,  the  Appellate  Oourt  erred  in 
not  holding  the  Circuit  Court  erred  in  denying  the  motion  for  a 
new  trial,  based  upon  the  affidavits  filed  and  sworn  to  in  the  cause^ 
there  is  clearly  nothing  in  it.  The  granting  of  a  new  trial,  under 
the  circumstances  disclosed  by  such  affidavits,  was  a  matter  resting 
in  the  sound  discretion  of  the  Circuit  Court,  and  it  is  only  when 
this  court  is  able  to  say  there  has  been  an  abuse  of  such  discretion, 
it  will  interpose.  After  the  fullest  and  most  careful  examination, 
nothing  is  discovered  that  would  warrant  such  interference  in  the 
present  case. 

The  judgment  of  the  Appellate  Court  must  be  affirmed,  which 
is  done.  Judgment  affirmed. 

DiCKET,  J.,  dissented. 
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Bbadlet  y.  Bm. 


i    .  (USIILaBT.) 


A  testator  d0¥i8ed  land  to  "  the  four  boTB."  J^«U,  that  paiol  ovldmiee  that  ha 
'  had  seven  aons,  three  of  whom  were  adults  living  in  their  own  homes,  tatH 
*'  the  other  four  were  minitfs  living  with  him,  and  his  declarations  before,  at 
;  and  after  the  execution  of  the  will,  'were  competent  to  show  that  the  devisa 
intended  for  the  n^lnonk  .  . 


B 


ILL  to  set  aside  a  wilL     The  opinion'  states  the  case.    Tb^ 
relief  asked  was  granted  below. 


'  A.  Z>.  Duff,  and  Oeorge  W.  Smiih,  for  plaintiff  in  error. 

^    Omrge  W.  Andrews,  tot  defendants  in  error. 

DiOKST,  J.  The  pro<rfs  entirely  fail  to  sustain  the  allegations  of 
a  want  of  disposing  capacity  in  the  testa^Cor,  and  of  undue  influence 
in  bringing  about  the  making  of  the  wilL  In  fact/  these  positions 
in  the  bill  are  not  pressed  here  by  couijisel  for  defendants  in  error. 
The  sole  questions  for  our  consideration  arise  upon  the  fifth  clause 
ifi  the  will.  These  are  its  Irords:-  ''To  my  daughter  Dora  L.. 
Bees  I  will  and  bequeath  the  south-west  quarter  of  the  north  half 
pt  section  14,  town  8,  range 2,  west-* the  remaining  lands  owned 
by  me  to  be  divided  between  the  four  boys.'' 
[Omitting^  other  questions.] 

'  It  is  also  insisted,  and  this  most  strenuously,  that  the  description 
of  the  donees  of  ''the  remaining  Itods''  is  too  indefinite,  and  in 
fact  void  for  uncertainty.  It  is  said  it  is  entirely  uncertain  as  tp 
whom  reference  is  had  by  the  use  of  the  words,  "the  four  boys.'' 
It  is  said  the  testatoi'  had  then  living  seven  sons,  and  it  is  therefore 
said  there  is  no  lawful  means  of  ascertaihing  which  of  the  seven 
sons  was  meant  by  the  words,  "the  four  boys."  When  it  is  shown 
that  at  the  time  of  making  the  will  three  of  those  sons  were  men^ 
and  that  each  of  them  was  then  a  married  man  and  the  head  of  a 
family  of  his  own,  with  whom  he  resided,  away  from  the  parental 
roof,  and  that  the  other  four  sons  were  at  that  time  minors,  living 
at  home  with  their  father,  the  testator,  and  constituting  a  part  of 
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his  housebcdd,  it  seems  exceedingly  plain  that  by  the  term,  'Hhe 
four  boys/'  used  in  the  connection  in  which  these  words  were,  the 
testator  meant  hi&fonr  minor  sons,  who  were  liying  with  him  as  a 
part  of  his  household. 

It  is  said  this  is  a  patent  ambiguity,  and  it  is  only  latent  ambiga* 
ities  which  can  be  explained  by  parol  proof.  We  do  not  think  so. 
Take  the  will  upon  its  face,  and  the  inference  would  naturally  be 
that  the  testator  had  but  four  sons,  and  there  is  therefore  on  the 
face  of  the  will,  no  ambiguity.  It  is  only  from  proof  aliunde  there 
were  seven  sons,  that  any  ambiguity  is  made  apparent.  In  such 
case,  the  circumstances  under  which  the  words  were  used  may  be 
proven,  to  enable  us  to  determine  what  meaning  is  to  be  given  to 
the  words,  as  used.  In  addition  to  the  facts  above  referred  to,  it 
is  made  apparent  from  the  instructions  given  by  the  testator  to  the 
scrivener  and  from  the  repeated  declarations  of  the  testator,  both 
before  and  after  the  making  of  the  will,  as  well  as  by  proof  of  the 
gifts  which  he  had  made  to  each  of  his  adult  children  upon  their 
marriage,  that  by  the  words,  ''  the  four  boys,"  the  testator  meant 
his  four  sons  who  were  then  minors,  and  living  with  him  as  a  part 
of  his  family. 

The  whole  subject  of  the  admissibility  of  parol  evidence  in  fixing 
the  object  or  the  subject  of  a  devise  or  bequest,  and  of  the  limita- 
tions upon  the  admissibility  of  such  evidence,  is  fully  discussed^^ 
and  the  authorities  collected,  in  1  Jarman  on  Wills,  chapter  13^^ 
with  notes  and  references  to  American  decisions.  We  do  not  deem 
it  necessary  to  enter  hero  in  detail,  upon  that  discussion,  but  con- 
tent ourselves  with  saying  that  the  subject  of  the  gift  to  Dora  can- 
not lawfully  be  modified  by  parol  proof,  because  the  description  in 
the  will  is  certain  and  definite.  No  equivocation  (as  it  is  called  in 
the  books)  is  found  in  the  words  of  the  will  in  relation  to  the  prop- 
erty described.  The  clear  provisions  of  the  will  cannot  be  changed 
by  parol  proof.  On  thQ  other  hand,  the  proof  that  the  testator  had 
seven  sons  (unless  we  limit  the  term  ^^  boys ''  to  males  who  are 
minors)  creates  what  is  called  an  equivocation,  and  the  authorities 
show  th9t  in  such  case  the  parol  proof — not  only  of  previous  fact9 
which  were  known  to  the  testator,  and  of  present  circumstances  in 
the  midst  of  which  he  made  his  will,  but  his  declarations  made  at 
the  time  of  making  the  will,  as  well  as  before  and  after  the  making 
of  the  will,,  maj  be  resorted  to,  to  remove  the  equivocation  and  fix 
<t)ie  objects  of  his  bounty* 
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The  decree  in  this  case  la  therefore  reyersed,  ftnd  the  cauBe  re* 
luanded,  with  directioiiB  to  dismiBS  the  original  bill  for  want  of 
equity.  Deer$B  rmfemed. 


HOAQLAKD  y.  CbUM. 

ai3  ni.  88».) 

r 

Landlord  and  tenant  —  lease  from  tenant  far  life  —  termfnathn. 

Where  a  tenant  for  life  leases  the  estate  for  a  term  of  years  at  a  yearly  rmft, 
and  dies  before  one  of  the  rent  days,  the  rent  cannot  be  apportioned,  and  the 
tenant  may  qnit  free  of  rent  from  the  last  rent  day;  but  if  he  remains*  and 
the  reversioner  acquiesces,  the  latter  may  recover  for  his  use  and  occupation 
from  the  lessor's  death. 


A 


CTION  for  use  and  occupation  qf  land.     The  opinion  states  the 
case.    The  defendant  had  judgment  below. 


F.  W  MeNeeUy  and  S.  H.  Blaine^  for  appellants. 

Morrison  A  Whtiloek,  for  appellee. 

ScoTTy  J.  This  suit  was  brought  by  the  heirs  at  law  of  Martin 
Hoagland,  deceased,  to  recoyer  for  the  use  and  occupation  of  cer^ 
tain  premises,  against  the  occupying  tenant,  John  Orum.  To  the 
first  plea  filed  by  defendant  a  demurrer  was  sustained,  and  on  leaye 
giyen,  defendant  filed  an  amended  or  second  special  plea,  in  which 
it  was  ayerred  the  cause  of  action  in  the  declaration  mentioned  was 
for  the  rent  of  certain  premises,  which  are  accurately  described, 
and  for  no  other  cause  whateyer;  that  such  lands  were  leased  by 
defendant  from  Louisa  A.  Hoagland,  widow  of  Martin  lloaglaiid, 
and  not  from  plaintiflFs  or  cither  of  them;  that  such  lands  were 
leased  of  and  from  Louisa  A.  Hoagland,  for  one  year,  yiz.,  from 
the  1st  day  of  March,  1881,  to  the  1st  day  of  March,  1882;  that 
such  lands  were  held  by  Louisa  A.  Hoagland  as  and  for  her  life 
estate  or  dower  interest  in  the  lands  of  which  Martin  Hoagland 
died  seised  and  possessed,  and  by  no  other  right  or  title  whatever; 
that  the  rents  for  tlic  premises  did  not  fall  due  and  become  payable 
until  the  expiration  of  the  lease,  on  the  1st  day  of  March,  188*^; 
that  on  the  1st  day  of  Noyember,  1881,  and  after  the  premises  had 
been  so  leased  by  defendant,  and  before  the  rent  therefor  becaiv% 
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dae  and  payable,  Louisa  A.  Hoagland  departed  this  life,  and  that 
plaintifb  claimed  to  recoYer  the  rents  in  this  suit  of  and  from  do- 
fendantf  as  lieirs  at  law  of  Martin  Hoagland,  and  not  otherwise. 
To  this  plea  plaintiffs  interposed  a  demurrer,  which  was  overruled 
by  the  court,  and  plaintiffs  electing  to  abide  by  their  demurrer, 
judgment  was  rendered  for  defendant,  and.  against  plaintiffs,  for 
costs.  That  judgment  was  affirmed  in  the  Appellate  Court  for  the 
Tliird  district,  and  a  majority  of  the  judges  of  that  court  having 
made  the  necessary  certificate  to  enable  them  to  do  so,  plaintiffs 
bring  the  case  to  this  court  on  their  further  appeal. 

The  single  error  assigned  is,  the  Circuit  Court  erred  in  overruling 
the  demurrer  to  defendant's  second  or  special  plea,  and  in  render- 
ing judgment  against  plaintiffs  for  costs.  Had  it  been  averred  in 
the  plea  that  defendant  quit  the  premises  on  the  determination  of  his 
lease  by  the  death  of  his  lessor,  the  plea  would  undoubtedly  have 
been  good.  There  can  be  no  pretense  that  the  heirs  could  recover  for 
use  and  occupation  while  defendant  occupied  the  premises  under 
his  lease  from  the  owner  of  the  life  estate.  But  the  plea  contains  no 
averment  that  defendant  quit  the  premises  on  the  death  of  his  lessor. 
Although  the  plea  contained  no  specific  averment  to  that  effect,  the 
inference  from  the  facts  stated  is,  he  occupied  the  premises  up  to 
the  Ist  day  of  March.  1882,  when  the  lease,  by  its  terms,  would 
expire.  On  that  hypothesis,  no  reason  is  perceived  why  defendant 
would  not  be  liable  for  the  use  and  occupation  of  the  premises  from 
the  termination  of  his  lease  by  the  death  of  his  lessor,  up  to  the 
time  when  he  surrendered  the  possession  to  the  heirs,  who  were  the 
owners  of  the  fee,  subject  only  to  the  dower  or  life  estate  of  the 
widow.  Of  course  the  death  of  her  who  had  the  life  estate,  and 
who  died  before  the  end  of  the  year,  terminated  defend- 
ant's right  to  occupy  under  her,  and  so  long  as  he  may  have 
thereafter  occupied  the  premises,  it  must  have  been  under  the  heirs, 
who  were  then  the  owners  of  the  fee,  unincumbered  by  the  life  es* 
tate  of  the  dowress.  It  is  nowhere  averred  in  the  plea  that  the  heirq 
objected  to  his  occupancy  for  the  remainder  of  the  year,  or  that  he 
was  evicted  by  them  after  the  termination  of  his  lease  on  the  death 
of  his  lessor.  At  common  law,  where  a  tenant  for  life  gave  a  lease 
for  a  term  of  years,  rendering  a  yearly  rent,  and  died  in  the  course 
of  the  year,  before  the  day  appointed  for  the  payment  of  the 
cent  for  the  term  of  years,  the  rent  could  not  be  apportioned.  Tt 
was  for  the  reason  that  the  contract  was  an  entirety.  But  the  tenant 
VoL.LV  — 54 
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might  quit  the  premiseB  if  he  chose,  ou  the  death  q£  his  lessor^  and 
paying  no  rent  to  any  one  for  the  occapation  since  the  last  day  ap- 
pointed for  payment  of  the  rent.  3  Kent  Com.  371;  2  Bl.  Com.: 
124.  The  statute  (Oeorge  U,  chap.  19,  §  15)  that  gave  the  exec- 
utors or  administrators  of  the  life  tenant  on  whose  death  any  leascf 
determined)  the  right  to  recover  of  the  tenant  a  ratable  proportion 
of  the  rent  from  the  last  day  of  payment  to  the  date  of  the  death; 
of  the  lessor,  has  never  been  adopted  by  any  act  of  our  legislature/ 
so  that  in  that  respect  the  common  law  remains  unchanged  in  thia 
State.  There  are  many  statutes  of  this  State  providing  remedies 
where  the  common  law  afforded  none,  and  this  may  be  casus  amiS" 
sus.  At  all  events,  it  seems  the  law  now  is,  if  a  tenant  holds  un-i 
der  one  having  only  a  life  estate,  if  he  shall  quit  the  premises  on  thef 
death  of  his  lessor,  which  determined  his  lease,  before  the  rent  be- 
comes due  and  payable,  he  will  be  liable  to  pay  rent  to  no  one — : 
neither  to  the  representatives  of  the  owner  of  the  life  estate,  nor  ta 
the  owner  of  the  fee,  who  may  be  entitled  to  immediate  possession.. 

But  where  the  tetiant  elects  to  continue  to  occupy  the  premises 
after  the  determination  of  his  lease  by  the  death  of  his  lessor,  and 
the  owner  of  the  reversion  acquiesces  in  such  holding,  there  is  no 
rule  of  law  that  would  prevent  the  owner  from  recovering  of  the 
tenant  the  reasonable  value  for  the  use  and  occupation  of  the  prem^ 
ises.  A  statute  of  this  State  provides  the  owner  may  recover  rent, 
or  a  fair  and  reasonable  satisfaction,  for  the  use  and  occupation  of 
lands,  where  the  same  are  held  and  occupied  by  any  person  without 
any  special  agreement  for  rent,  by  an  action  of  debt  or  assumpsU; 
in  any  court  of  competent  jurisdiction.  That  is  precisely  this  case 
so  far  as  defendant  may  have  held  and  occupied  the  premises  after 
t&e  determination  of  his  lease  by  the  death  of  the  owner  of  the  life 
^tate.  The  plaintiffs  are  the  owners,  and  their  right  to  recover  a 
fair  and  reasonable  satisfaction  for  the  use  and  occupation  of  the 
premises  after  the  title  was  disincumbered  from  the  life  estate  of 
the  widow,  against  any  person  who  may  have  held  and  occupied  the 
same,  is  clear.  As  against  their  rights,  whatever  they  may  be,  the 
plea  presents  no  defense,  and  the  demurrer  should  have  been  sus^ 
tained.  i 

It  IS  obvious  the  administratrix  of  the  dowress  could  release  n& 
rights  the  heirs  may  have  had  against  an  occupying  tenant,  and  the 
plea  of  the  release  of  errors  filed  in  the  Appellate  Court  need  not 
b^  considered.  '  f 
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The  jndgment  of  the  Appellate  Oonrt  will  be  reyersed,  and  the 
caoBe  remanded,  with  directions  to  that  court  to  reverse  the  judg* 
ment  of  the  Oircoit  Oonrt  Imd  remand  the  canse  for  a  liew  triaL 

Judgment  reversed. 


EauLTM  ov  Kafp  t.  Pboekix  lif sukavob  Oompakt. 
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Tlie  estate  of  a  deoMufed  Boietj  on  a  bond  given  b/  an  insnianee  agent  for 
faithful  condnct  and  aotonnting,  is  liable  for  moneys  coming  into  the  agent's 
hands  after  the  saietT's  death,  bat  not  for  moneys  coming  to  his  liands  on  his 
retention  in  the  agencj  after  he  had'  made  def aalt  to  the  knowledge  of  th» 
obligee.* 

ACTTION  on  a  bond.    The  opinion  states  the  case.    The  plaintifT 
had  jndgment  belo'w. 

John  A.  BettatH,  for  appellant. 

Morrison  &  Whitlock,  for  appellee. 

»  ■  • 

MuLKBY,  J.  It  is  contended  by  ai^Ilant  that  the  bond  in  quesr 
tion  is  in  legal  effect  the  same  as  a  guaranty  of  future  advances  to 
the  extent  of  #1,000;  that  it  did  not  become  binding  or  operative 
npon  the  makers  until  money  or:  other  property  belonging  to  th^ 
company  came  into  the. hands  of  J.  B.  Booker  &  Oo.  as  its  agents; 
that  money  or  property  thus  coming  into  their  hands  is  to  be 
regarded  in  the  nature  of  future  advances,  and  to  be  governed  by 
the  same  rules  of  law  that  are  applicable  to  such  advances;  that  the 
contract  being  indefinite  as  to  its  duration,  either  party  had  the 
right  to  terminate  it  on  notice;  that  it  existed,  so  to  speak,  by  the 
continued  desire  or  joint  will  of  the  parties,  and  as  this,  in  the 
nature  of  things,  could  not  extend  beyond  their  joint  lives,  and  as 
Bapp  could  not,  after  his  decease,  terminate  the  contract  by  notice, 
the  law  itself  terminated  it,  and  hence  Rapp's  estate  is  not  bound 
for  any  thing  that  occurred  after  his  death.  Such  is  the  position 
of  appellant,  as  we  understand  it. 

^BeeWatertown  Fire  Ins.  Go.  v.  ammom  (131  Mass.  85).  41  Am.  Rep..  196 
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The  bond  in  question  ifl  something  more  than  an  ordinary  con- 
tract of  guaranty.  It  is  a  joint  and  several  contract  between 
Joseph  H.  Booker,  Albert  H.  Brace  and  M.  Rapp,  on  the  one  side, 
and  appellee  on  the  other.  The  contract  discloses  upon  its  face 
that  Booker  and  Brace,  under  the  style  of  J.  B.  Booker  &  Co.,  had 
been  appointed  agents  of  appellee  in  conducting  the  insurance  busi- 
ness, and  that  by  virtue  of  their  appointment,  and  the  service  upon 
which  they  had  or  were  theft  about  to  enter,  certain  moneys,  chat- 
tels and  effects  would  come  into  their  hands,  which  of  itself  dis- 
closed a  sufficient  consideration  to  support  the  undertaking  of  the 
obligors  so  long  as  the  agency  continued.  The  contract  therefcNre 
became  binding  immediately  upon  the  execution  of  the  instrument, 
and  had  a  default  on  the  part  of  the  agents  occurred  in  the  life- 
time of  Rapp,  there  is  no  question  but  that  a  joint  action  might 
have  been  maintained  on  the  bond  against  all  three  of  the  obligors. 
The  instrument  then  was  a  written  contract,  whereby  the  obligors, 
jointly  and  severally,  bound  themselves,  their  executors  and  admin- 
istrator, to  the  extent  of  tl,000,  for  the  faithful  discharge  of  the 
duties  of  two  of  them  in  a  certain  specified  business  of  a  confiden- 
tial character.  Two  of  the  obligors  stipulate  for  their  own  honesty 
and  business  fidelity;  the  other  joins  in  the  stipulation,  and  also 
individually  guarantees  the  same  thing.  It  is  to  be  observed  that 
unlike  an  ordinary  continuing  guaranty,  as  it  is  claimed  this  is, 
nothing  is  to  be  done  by  any  of  the  parties  to  the  instrument  to 
give  it  effect  or  make  it  binding  upon  them,  as  is  always  the  case 
where  the  payment  of  future  advances  merely  is  guaranteed.  The 
difference  between  the  two  cases  is  well  illustrated  by  the  language 
of  the  court  in  Jordan  v.  Dobbins,  122  Mass.  168;  s.  c,  23  Am. 
Rep.  305,  cited  and  relied  on  in  appellant's  brief.  In  that  case  the 
goods  sued  for  were  sold  after  the  guarantor's  death,  and  the  court 
in  holding  there  could  be  no  recovery,  among  other  things  said: 
''  An  agreement  to  guarantee  tlie  2)ayment  by  another  of  goods  to 
be  sold  in  the  future,  not  founded  upon  anjr  present  consideration 
passing  to  the  guarantor,  is  a  contract  of  a  peculiar  character. 
Until  acted  upon  it  imposes  no  obligation,  and  creates  no  liability 
of  the  guarantor.  After  it  is  acted  upon,  the  sale  of  the  goods 
upon  the  credit  of  the  guaranty  is  the  only  consideration  for  the 
conditional  promise  of  the  guarantor  to  pay  for  them.  It  is  in  the 
nature  of  an  anthority  to  sell  goods  upon  the  credit  of  the  guar- 
antor, rather  than  a  contract  which  cannot  be  rescinded  except  by 
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mntaal  conBent.  Thns  such  a  gnaranty  is  revocable  by  the  gaar- 
antor  at  any  time  before  it  is  acted  upon.  Such  being  the  nature 
of  the  guaranty,  we  are  of  opinion  that  the  death  of  the  guarantor 
opeirates  as  a  revocation  of  it,  and  that  the  person  holding  it  can- 
not recover  against  his  executor  for  goods  sold  after  the  death/' 

Without  expressing  any  opinion  for  the  present  in  respect  to  the 
conclusion  reached  in  that  case,  we  fully  concur  in  the  general  ex- 
pressions of  the  court  with  regard  to  the  peculiar  character  of  a 
continuing  guaranty  where  it  is  supported  by  no  consideration 
other  than  advances  to  be  made  at  a  future  day,  and  where  the 
party  to  *whom  the  guaranty  is  given  assumes  no  obligation  to 
make  such  advances,  as  is  generally  the  case  with  such  guaranties.. 
But  the  transaction  now  under  consideration  can  hardly  bo  said  to 
be  a  guaranty  of  this  character.  Taking  a  common-sense  business 
view  of  the  matter,  the  giving  of  the  bond  and  its  acceptance  by 
the  company  were  the  final  acts  by  which  Booker  &  Brace  were 
clothed  with  authority  to  open  an  insurance  office  at  Jacksonville 
in  the  name  and  on  behalf  of  the  company.  And  there  can  be  no 
doubt  but  that  the  intrusting  them  with  its  business,  and  permit- 
ting them  to  conduct  it  with  the  public  in  the  company's  name^ 
was  a  sufficient  consideration,  independent  of  the  fiict  the  instru- 
ment was  under  seal,  to  support  the  agreement  in  question.  In 
these  respects  the  Dobbins  case  is  wholly  unlike  the  one  in  hand* 
In  this  case  no  additional  act  was  to  be  done  by  appellee,  or  any 
one  else,  to  give  the  bond  effect  Business  was  commenced  and 
continued  under  it  for  a  long  time  satisfactorily  to  all  parties.  Even 
according  to  the  rule  applicable  to  continuing  guaranties,  strictly 
so  called,  the  bond  under.consideration  was  in  full  force  and  effect 
long  before  Rapp*s  death.  We  have  looked  with  considerable  care 
to  see  if  the  general  principles  applicable  to  a  continuing  guaranty 
of  the  kind  mentioned  have  ever  been  extended  to  an  ordinary 
agent's  bond,  as  is  sought  to  bo  done  here,  and  we  have  wholly 
failed  to  find  any  anthoriry  for  it,  and  certainly  none  has  been 
cited. 

Considerable  space  in  appellant's  brief  is  occupied  in  an  effort  to 
show  that  Uapp's  liability  upon  the  bond  couLl  h:ive  been  tcrmi- 
natcd  at  any  time  before  his  death  by  his  giving  the  company  notice 
to  that  effect.  Whether  his  liability  could  have  been  thus  termi- 
nated in  his  life-time,  or  whether  his  executors  might  in  this  man- 
ner have  terminated  it  after  his  decease,  are  questions  which  do 
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not  directly  arise  on  this  record,  as  it  is  not  pretended  any  such 
notice  was  given,  either  before  or  after  his  death.  Bat  as  these 
questions  probably  have  more  or  less  bearing  upon  the  main  ques- 
tion in  the  case,  presently  to  be  stated,  they  may  be  incidentally 
noticed  farther  on. 

'•  The  controlling  question  in  the  case  is,  whether  upon  Bapp's 
death  the  bond  in  question,  by  mere  operation  of  law,  ceased  to 
have  any  legal  effect  as  to  subsequent  transactions  between  the 
company  and  its  agents,  J.  B.  Booker  &  Go.  It  is  a  familiar  rule 
ot  law  that  requires  no  citation  of  authority  for  its  support,  that 
the  death  of  the  principal  is  per  se  a  revocation  of  the  agent's  au- 
thority, and  hence  all  contracts  or  other  engagements  subsequently 
'Entered  into  by  the  latter,  on  behalf  of  the  principal,  are  absolutely 
Toid  as  to  his  legal  representatives,  and  this  notwithstanding  the 
death  of  the  principal  was  unknown  at  the  time  such  contracts  or 
other  engagements  were  entered  into.  On  the  other  hand,  the 
general  rule  unquestionably  is  that  all  contracts  entered  into  by 
one,  not  of  a  personal  character,  are  equally  binding  upon  himself 
and  his  legal  representatives  after  his  decease.  This  general  rule  is 
well  stated  in  Chitty  on  Oontracte  (10th  Am.  ed. ),  page  101.  The 
author  says:  ^'It  is  a  presumption  that  the  parties  to  a  contract 
bind  not  only  themselves,  but  their  personal  representatives.  Exec- 
utors therefore  are  held  to  be  liable  on  all  contracts  of  the  testator 
which  are  broken  in  his  life-time,  and  with  the  exception  of  con- 
tracts in  which  personal  skill  or  taste  is  required,  on  all  such  con- 
tracts broken  after  his  death;  and  such  parties  may  likewise  sue  on 
a  contract,  although  they  be  not  named  therein."  In  the  present 
case  however  Bapp,  as  we  have  already  seen,  expressly  binds  his 
executors  and  administrators,  and  hence  no  question  of  presumption 
of  liability  can  arise,  so  far  as  Bapp's  legal  representatives  are  con- 
cerned, for  if  it  be  possible  to  bind  them  by  any  terms,  they  are 
certainly  bound. 

Appellant  contends  however  as  the  bond  is  nothing  more  than  an 
ordinary  continuing  guaranty,  without  limitation  as  to  time,  and 
could  not  for  that  reason  have  extended  in  any  event  beyond  the 
guarantor's  life,  the  provision  expressly  binding  his  personal  repre* 
^entatives  must  have  been  intended  to  apply  only  to  such  defaults 
as  might  occur  during  his  life-time.  For  reasons  already  appearing, 
and  others  hereafter  to  be  stated,  we  do  not  think  this  view  is 
sound.     In  support  of  the  proposition  that  the  bond  in  question 
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ceased  to  have  anj  legal  effect  or  binding  force  upon  the  death  61 
Bapp,  as  to  all  subsequent  transactions,  four  cases  are  cited  and 
relied  on,  namely,  Pratt  v.  Ttusiees,  eic.^  93  111.  475;  Jeudevine  t'. 
Rose,  36  Mich.  54;  Harris  y.  Fawcett,  L.  R.,  15  Eq.  Gas.  311,  and 
Jordan  t.  Dobbins,  already  referred  to. 

The  principle  applied  to  the  PruH  case,  and  upon  which  it  was 
decided,  is  the  well-recognized  doctrine  that  a  mere  voluntary 
proposition  may  be  withdrawn  at  any  time  before  such  action  is 
taken  under  it  as  will  in  law,  show  not  only  its  acceptance,  but 
also  a  sufficient  consideration  to  sustain  it  as  a  contract.  In  evety 
case  of  a  mere  Toluntary  proposition,  if  the  party  making  it  die 
before  any  action  has  been  taken  under  it,  his  death  will  in  law 
operate  as  a  withdrawal  of  the  proposition — consequently  it  can->- 
not  be  accepted  or  acted  upon  afterward  so  as  to  bind  his  estate. 
The  principle  here  stated,  and  which  was  applied  to  the  Pratt  case,< 
we  do  not  think  has  any  application  <to  this  one.  ' 

Jeudevine  y.  Rose,  supra,  in  some  of  its  features  is  much  like 
the  case  before  us.  In  that,  as  in  this,  the  action  was  upon  a  bond; 
which  like  the  present  case,  was  founded  upon  a  sufficient  present 
consideration,  and  related  to  a  contemporaneous  contract  of  indefi- 
nite duration,  which  was  subject  to  be  abrogated  by  either  of  this 
parties  to  it  and  of  course  upon  such  abrogation  the  bond  itself 
would  have  hecome  functus  offlcio.  Here  the  resemblance  between 
the  two  cases  ceases.  The  bond  in  that  case  was  a  guaranty  of 
future  sales;  in  this  case  it  is  a  guaranty  of  the  honesty  and  fidelity 
of  particular  persons  in  a  specified  business.  In  that  the  money 
sought  to  be  recovered  was  the  price  of  goods  Sold  after  the  obligee 
in  the  bond  had  been  expressly  notified  not  to  make  any  further 
Sales  on  the  faith  of  the  defendant's  guaranty.  In  this  case,  neither 
Bapp,  in  his  life-time,  nor  his  executors^  after  hi^ decease,  gave  any 
such  notice.  It  will  be  thus  seen  the  two  cases  differ  ihaterially  in 
a  number  of  important  particulars,  so  that  there  is  no  ground  for 
the  claim  that  that  case  controls  this.  The  actual  point  decided  in 
the  Michigan  case  is,  that  the  surety  (the  obligor  in  the  bond)  had 
the  right  to  terminate  his  liability  upon  it  by  giving  notice,  as  he 
did.  This  certainly  falls  far  short  of  sustaining  the  position  that  a 
liability  of  that  character  is  determined  by  death,  without  such 
notice. 

Harris  V.  Fatooett,  supra,  was  a  chancery  proceeding.  The 
guaranty  in  that  ciisc  was  one  of  future  advances,  wherein  it  was 
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expressly  provided  the  guaranty  should  continue  for  six  months^ 
notice  in  writing,  under  the  hand  of  the  guarantor,  **  to  discon- 
tinue the  same."  The  guarantor  died,  leaving  as  his  executor  the 
debtor  on  whose  account  the  guaranty  had  been  given.  It  was 
known  to  the  creditor  having  the  guaranty,  there  was  no  personal 
estate  to  discharge  the  liability  of  the  deceased  upon  the  guaranty, 
nevertheless  they  continued  to  make  advances  to  the  executor,  on 
the  faith  of  it,  after  the  guarantor's  death.  This  was  such  a  trans- 
action between  the  creditors  and  the  executor,  who  was  acting  in 
manifest  disregard  of  his  duty  to  the  estate,  with  their  knowledge, 
that  no  court  of  equity  ought  to  have  sustained  it,  and  so  it  waa 
held.  In  that  case,  as  we  have  just  seen,  the  right  to  terminate 
the  contract  by  six  months'  notice  was  expressly  reserved  in  the 
contract  itself.  But  as  the  death  of  the  guarantor  rendered  it  im- 
possible to  give  the  kind  of  a  notice  provided  for,  namely,  a  notice 
under  the  guarantor*s  own  hand — a  fact  to  which  the  court  seema 
to  have  attached  considerable  importance  —  it  was  held,  as  the  con- 
tract was  clearly  not  intended  to  continue  forever,  the  estate  of  the 
guarantor,  under  the  circumstances,  was  not  bound  for  advances 
made  after  his  death.  The  case  however  is  not  an  authority  for  the 
proposition  that  the  death  of  a  guarantor  in  a  case  like  the  present 
is  per  SB  an  abrogation  of  the  contract.  On  the  contrary,  the  logic 
of  the  entire  reasoning  of  the  court  leads  irresistibly  to  the  op- 
posite resu]^  In  the  present  case  there  is  no  provision  in  the  con- 
tract of  the  obligors  by  which  they  are  authorized  to  terminate  their 
liability  on  the  bond,  and  the  duration  of  their  liability  is  therein 
expressly  declared  to  be  during  the  time  J.  B.  Booker  &  Co.  offici- 
ate as  agents  of  the  insurance  company,  so  it  is  clear  the  contract 
in  this  case  is  essentially  different  from  the  one  in  that,  but  the 
reasoning  in  that  case  as  just  observed,  is  clearly  against  the 
appellant  in  this.* 

In  the  case  of  Jonlan  v.  Dobbins,  supra,  the  action  was  brought 
on  a  continuing  guaranty  to  recover  the  price  of  goods  sold  after 
the  guarantor's  death,  and  it  was  held  there  could  be  no  recovery,  on 
the  ground  that  the  guarantor's  death  terminated  the  guaranty,  not- 
withstanding it  was  unknown  at  the  time  the  goods  were  sold.  In 
thus  holding,  the  case  is  clearly  unsupported  by  the  decided  weight 
of  authority.     Chitty  Cent.,  supra;  Brandt  Suretyship,  g   113; 

Oree/i  v.  Young,  S  Gveeul.  14;  s.  c,  22  Am.  Dec.  218;  Moore  y. 

Wailis,  18  Ala.  458;  Royal  Ins,  Co.  v.  Davies,  40  Iowa,  469;  8.  a» 
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20  Am.  Rep.  581;  Menard  y.  iScudder,  7  La.  Ann.  385;  s.  c,  56 
Am.  Dec.  610.  If  as  contended  by  appellant,  there  is  no  difference 
in  principle  between  that  and  the  present  case,  it  must  be  admit- 
ted the  former  is  an  authority  directly  in  point  sustaining  his  posi- 
tion; but  as  already  indicated,  we  think  there  is  an  essential  dif- 
ference between  a  guaranty  of  future  advances,  whether  in  the  form 
of  bond  or  as  is  usually  the  case  of  a  mere  stipulation,  and  a  bond 
executed  by  an  agent  and  his  sureties  for  the  faithful  discharge  of 
the  former^s  duties  in  some  business  or  employment,  as  was  the 
case  here.  Such  a  bond  is  in  all  its  essential  features  like  the 
bond  of  an  executor,  guardian,  trustee,  and  the  like.  The  only 
difference  between  the  two  cases  is,  that  most  of  these  bonds  are 
reqaived  to  be  taken  by  express  statutory  provision.  But  this  only 
relates  to  the  duty  of  giving  such  a  bond.  It  does  not  change  its 
scope,  character  or  legal  effect  when  given.  All  voluntary  bonds 
execnted  for  a  lawful  purpose,  like  statutory  bonds,  derive  what- 
ever efficacy  or  binding  force  they  have,  from  the  positive  law  of 
the  State,  and  in  this  respect  there  is  no  difference  in  the  two 
classes  of  bonds.  To  hold  that  the  estate  of  a  surety  on  an  ordi- 
nary trustee's  bond  is  absolutely  discharged  from  all  future  liability 
upon  the  death  of  the  surety,  on  the  ground  that  his  death  iapers$ 
an  extinguishment  of  the  bond,  would  certainly  bd  a  startling 
proposition  to  come  from  this  or  any  other  court  of  final  resort; 
and  yet  to  decide  this  case  in  conformity  with  appellant's  theory 
would  be  in  legal  effect,  to  assert,  as  we  understand  it,  that  very 
proposition.  We  unhesitatingly  decline,  both  upon  reason  and  au- 
thority, to  give  our  adhesion  to  any  such  doctrine.  We  have  no 
doubt  of  the  correctness  of  the  ruling  of  the  trial  court  in  allowing 
appellee's  claim  to  the  extent  it  did. 

With  respect  to  the  question  raised  by  the  assignment  of  the  cross- 
error,  bnt  little  need  be  said. 

We  are  of  opinion  the  court  also  ruled  properly  in  refusing  to 
allow  to  appellee  the  amount  of  deficit  for  the  month  of  Febru- 
ary— not  on  the  ground  however  the  bond  had  become  functus 
officio,  bnt  because  the  company,  in  retaining  in  its  service  J.  B. 
Booker  &  Go.  after  notice  of  the  January  default,  which  was  just 
cause  for  discharging  them,  violated  a  duty  which  it  impliedly  as- 
sumed to  Rapp  and  his  legal  representative  on  accepting  the  bond. 
When  the  employer  of  a  clerk  or  other  agent  takes  from  another  a 
bond  of  indemnity  or  other  instrument,  guaranteeing  the  honesty 
VoL.LV  — 65 
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and  fidelity  of  such  dork  or  agent  while  in  the  aeryioe  of  the  em-^ 
l^loyer,  the  latter  impliedly  stipulates  that  he  will  not  knowingly 
retain  such  clerk  or  agent  in  his  service  after  a  breach  of  the  guar-' 
smty  justifying  his  discharge,  and  that  in  the  event  he  does  so  with-*' 
out  the  surety's  consent,  it  iii  to  be  at  the  employer's  own  riaki 
This  is  not  only  fair  dealing  and  common  honesty,  but  it  is  a  rule  of 
law  also.  The  principle  here  announced  is  well  established  by  tho 
authorities.  Phillips  v.  tbxaU,  L.  R.,  7  Q.  B.  666;  Anderson  v. 
Aston^  L.  R.,  8  Exch.  73. 

Holding,  as  we  do,  the  ruling  of  the  trial  court  was  correct  in  al-^ 
lowing  the  claim  for  the  amount  it  did,  it  follows  the  Appellate'' 
Court  properly  affirmed  the  order. 

Dickey  and  Obaiq,  JJ.,  dissented.  Judgment  a^frmed.    * 


GABDt  y.  Bbowv. 

ais  m.  4m) 

m 

OoTtttaei'^ttso  intihimefUi'- deed  and  Uase  ^6on^ 

The  owner  of  a  hotel  deeded  a  strip  of  lan^  in  the  rear  of  the  hotel,  for  the 
erectioa  of  a  saloon,  and  at  the  same  time  executed  to  the  grantee  an  agree- 
ment for  a  lease  of  two  rooms  in  the  basement  of  the  hotel  for  five  years,  toi 
be  used  for  billiard  rooms  in  connection  with  the  saloon.  Thci  deed  granted- 
the  right  to  use  the  south  wall  of  the  hotel  to  Join  the  roof  of  the  building 
he  might  erect,  and  the  prlTilege  to  cut  a  door  through  from  su^  building; 
;  into  the  basement  of  the  hotel.  EM,  that  the  deed  and  the  agreement  for 
the  lease  should  be  construed.  togetl|er,  and  gave  the  grantee  no.  right  to 
maintain  the  door  after  the  expiration  of  the  lease,  and  that  parol  evidence' 
to  vary  the  written  agreement  was  incompetent. 


B 


ILL  for  injunction.    The  opinion  states  the  case.     Bill  dia*. 
missed  below. 


McKethzie  d  Calkins,  for  appellants* 

Willoughbtf  di  Dougherty,  for  appellees. 

WiiLKEBy  J.*  It  appears  from  the  record  that  G.  Henderson  antf 

—  ■ •— ' — ■ -  Ml' 

*'Per  Curiam:  The  opinion  in  this  case  was  prepared  b^r-.the  la^  Mr.  Jus* 
tice  WaiiKBB,  but  in  consequence  of  his  illness  at  the  January  tjerm^  1885,  it 
was  not  read  and  considered  bj  the  other  members  of  the.cpurt  during  his 
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P.  Holfltrom,  prior  to  July  20,  1878,  had  leased  two  rooms  in  tho' 
taasemMit  of  Brown's  hotel,  in  Oalesbarg,  in  this  State,  in  which' 
they  kept  a  dram-shop  and  billiard  saloon.  Their  lease  was  about' 
eacpiring,  when  it  was  agreed  the  owners  of  the  hotel  would  sell  to- 
Henderson  a  strip  of  ground  in  the  rear  of  the  hotel,  on  which  tO' 
erect  a  building  for  a  dram-shop,  and  to  lease  the  two  rooms  at  a' 
reduced  rent,  and  to  permit  Henderson  to  cut  a  door  in  the  wall 
between  his  saloon  building  and  these  rooms.  The  arrangement: 
was  made,  and  the  deed  conyeying  the  property  was  executed,  giv- 
ing permission  to  Henderson  to  join  bis  saloon  building  to  the- 
hotel,  and  to  cut  the  door  in  the  wall  between  it  and  these  rooms.  > 
At  the  same  time  the  lease  was  executed  for  the  two  basement 
rooms  for  five  years,  commencing  the  20th  of  August^  1878,  and 
ending  August  20,  1883.  Henderson  erected  his  building,  and> 
occupied  it  as  a  dram-shop,  cut  the  door  connecting  the  dram-shop  i 
^th'  the  two  basement  rooms,  and  ciccupied  them  as  a  billiard « 
saloon  until  the  lease  expired.  When  the  lease  expired,  the  owners, 
of  the  hotel  declined  to  renew  the  same,  but  permitted  Henderson ) 
to  occupy  the  rooms  by  the  month.  About  the  1st  of  April,  1884, : 
the  owners  of  the  hotel  agreed  to  lease  these  rooms  to  Case;  the ) 
proprietor  of  the  hotel,  and  some  time  in  that  month  Henderson* 
sold  his  saloon  property  to  Oardt,  Frohlich  i  Nurdlinger,  the^ 
iqipellants.  On  the  last  day  of  April,  1884,  the  owners  of  the  hotel! 
demanded  the  possession  of  the  basement  rooms,  and  on  the  7th  of  * 
May  following,  Henderson  surrendered  possession  and  returned  thei 
keys  of  the  rooms.  On  the  same  day,  the  owners  of  the  hotel  pro^i 
ceeded  to  dose  the  door,  but  were  prevented  by  {orce.  Subse*' 
quently  appellants  filed  a  bill  and  procured  a  temporary  injunction^ 
restraining  the  closing  up  of  the  door,  or  from  in  any  manner 
interfering  with  it^  or  from '  preventing  ingress  or  egress  to  and- 
from  appellant's  building  by  way  of  the  basement  rooms.  An  i 
answer  was  filed  and  a  motion  entered  to  dissolve  the  injunction,  i 
which  motion  was  heard  on  bill,  answer  and  affidavits,  and  an  order  v 
was  entered  dissolving  it,  and  dismissing  the  bill.  i 

It  is  insisted  the  court  erred,  because  it  is  claimed  that  the  pro*  > 

,»  '  •  t 

lijfe-tinie. ,  The  case  Tras  continued  under  advisement  until  the  Mavcb.  tenn» 
1S85,  when  the  opinion  was  read  and  concurred  In  \xy  a  majoritjr  of  the  mem< 
l^rs  of  the  court,  ^and  It  was  then  adopted  and  ordered  to  be  filed  as  the 
majority  opinion  of  the  court;  a  minority  of  thA  xiiembers  of  the  court  not  con*  - 
earring  therein. 
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▼ision  in  the  deed  ia  a  covenant  that  runs  with  the  land.  The 
clause  of  the  deed  relied  on  is  as  follows:  ''Said  Henderson  shall 
have  the  right  to  use  the  south  wall  of  said  hotel  building  to  join 
the  roof  of  the  building  that  he  may  erect;  also  to  hare  privilege  to 
out  a  door  through  from  the  building  that  he  maj  erect  into  the 
basement  of  the  hotel,  situated  in  the  county  of  Knox,  in  the  State 
of  Illinois."  The  deed  and  lease  were  a  part  of  the  same  agree- 
ment, and  in  ascertaining  the  intention  of  the  parties  they  must  be 
considered  together.  No  rule  of  interpretation  is  more  familiar, 
than  when  two  instruments  are  executed  as  the  evidence  of  one 
transaction,  they  shall  be  read  and  construed  as  one  instrument 
Then  when  the  deed  and  lease  are  read  together,  what  was  the 
purpose  of  the  parties  as  manifested  by  these  instruments?  Hea- 
djerson  was  purchasing  this  ground  on  which  to  erect  a  building  for 
the  purpose  of  a  dram-shop.  He  was  leasing  these  rooms  in  the 
basement  for  the  purpose  of  a  billiard  saloon.  By  opening  this 
door  in  the  wall  of  the  hotel  it  established  a  communication  be- 
tween the  dram-shop  and  the  billiard  saloon,  which  was  no  doubt 
intended  to  increase  the  custom  of  both  during  the  continuance  of 
the  lease.  It  was  for  the  better  and  more  profitable  enjoyment  of 
the  lease  that  Henderson  was  given  permission  to  cut  the  door  in 
the  wall.  The  door  was  manifestly  ancillary,  or  an  appendage  te 
the  lease,  and  for  its  more  commodious  enjoyment.  Had  this  pro- 
vision been  embodied  in  the  lease,  we  suppose  no  one  would  have 
doubted  the  proposition;  and  yet  it  is  as  manifest  such  was  the 
intention  of  the  parties,  although  found  in  the  deed.  Can  any  one 
imagine  that  t^e  owners  of  the  hotel  intended  to  bind  themselves 
to  lease  the  rooms  perpetually  on  the  same  terms,  and  for  the  same 
purpose  to  Henderson  and  his  grantees?  Surely  not.  Or  that  they 
were  binding  themselves  to  forever  keep  the  house  as  a  hotel?  Such 
a  construction  would  be  manifestly  against  the  intention  of  the 
parties.  Nor  is  it  any  more  reasonable  to  suppose  they  intended  to 
covenant  that  the  door  should  continue  perpetually,  when  it  could 
not  be  of  the  slightest  benefit  to  appellants,  as  with  the  expiration 
of  the  lease  all  their  right  to  enter  the  rooms  terminated,  abso- 
lutely and  uncondifcionally.  Nor  is  it  claimed  that  the  owners  ct 
the  hotel  have  no  right  to  shut  off  all  access  to  these  rooms  from 
.  Sill  other  quarters;  and  if  so,  what  possible  benefit  can  appellants 
derive  from  keeping  it  open?  Absolutely  none.  The  law  will  not 
interfere  to  enforce  a  mere  barren  right,  if  they  had  such,  and  that 
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ieems  to  be  ail  that  is  claimed.  There  can  be  bo  question  that 
appellees  may  cut  off  all  access  to  these  rooms  other  than  by  this 
door.  That  does  not  seem  to  be  denied.  Nor  is  there  any  thing 
in  the  deed  from  which  it  can  be  inferred  that  the  owners  under- 
took  to  keep  any  pass-way  from  the  hotel,  or  from  the  outside  of 
the  building  open  to  these  rooms. 

If  the  claim  of  appellants  is  well  founded,  that  this  door  must  be 
kept  open  that  guests  may  have  access  to  the  dram-shop  from  all 
parts  of  the  hot^l,  then  appellants  have  acquired  these  basement 
rooms  as  a  pass-way  for  all  time  to  come.  It  is  wholly  unwarrant- 
able to  infer  that  either  party  supposed  that  such  was  the  effect  of 
the  deed.  Business  men  do  not  so  act,  and  had  it  been  their 
kitention  it  would  have  been  so  expressed.  The  only  reasonable 
inference  from  the  language  of  the  deed  is,  that  it  was  intended  to 
enable  the  lessee  to  enjoy  his  term  with  more  advantage  and  profit 
during  its  continuance,  and  to  terminate  with  the  lease  —  that  th0 
privilege  of  using  the  door  was  co-extensive  only  with  the  lease, 
and  terminated  with  it.  The  construction  contended  for  would 
virtually  give  appellants  the  control  of  appellees'  property.  It 
would  deprive  them  of  the  right  to  appropriate  the  hotel  building 
to  any  other  use.  The  presumption  that  the  parties  so  intended  is 
80  utterly  improbable  that  no  strained  construction  will  be  indulged 
to  reach  such  a  conclusion,  and  to  do  so  such  a  construction  must 
be  adopted,  or  rather  without  any  thing  to  warrant  such  a  conclu- 
sion by  any  kind  of  rule  of  interpretation. 

Affidavits  were  filed  to  explain  the  intention  of  the  parties  when 
these  instruments  were  executed^  AH  know  that  it  is  an  inflexible 
rule  that  when  parties  i*educe  a  contract  to  writing,  the  presump- 
tion is  it  speaks  their  intention,  and  the  rule  excludes  all  extrinsic 
evidence  to  change  or  vary  the  intention  as  expressed  in  the  written 
agreement.  In  some  cases  verbal  evidence  is  admissible  to  show 
the  purposes  and  circumstances  under  whicli  the  contract  was 
entered  into  by  the  parties,  but  not  to  vary,  alter  or  contradict  its 
terms.  From  the  affidavits  filed,  the  purpose  seems  to  have  been 
not  to  accommodate  the  dram-shop  alone,  but  both  it  and  the  bil- 
liard saloon  jointly,  and  if  so,  then  when  the  lease  expired  and  the 
billiard  saloon  was  ended,  the  joint  purpose  ended,  and  when  that 
occurred,  one  of  the  main  purposes  of  licensing  the  opening  of  the 
door  had  been  accomplished,  and  the  joint  purpose  was  fulfilled, 
and  being  so  the  privilege  came  to  an  end.     Parties  in  such  cases 
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cannot  change  agreements  by  testifying  to  their  intention  or  un- 
derstanding of  a  written  agreement.  It  must  speak  for  itself,  and 
:that  intention  must  be  gathered  from  the  language  the  parties  have 
employed  to  express  that  intention.  If  a  mistake  has  occurred  .in 
drafting  the  contract,  contrary  in  any  particular  to  their  intention, 
the  parties  may  by  bill  reform  the  agreement  But  nothing  of  the 
kind  is  alleged  in  the  bill  in  this  case{  and  we  must  look  to  the 
agreement  itself  for  its  meaning,  and  when  ascertained  it  will  be 
enforced. 

It  is  urged  that  the  court,  on  dissolying  the  injunction,  should 
have  retained  the  bill  for  a  hearing  on  evidence.  We  are  unable  to 
perceiye  any  reason  for  doing  so,  because  the  bill  on  its  face  dis- 
closed no  equity,  and  unless  it  had  been  amended  it  would  have  been 
useless  to  retain  it  for  any  purpose.  The  bill  as  framed  involved 
only  the  construction  of  the  deed  and  lease,  and  that  arose  on  the 
bill.  It  was  therefore  improper  to  retain  the  bill,  as  to  have  dona 
so  would  only  have  resulted  in  increased  costs.  Appellants  have 
treated  the  decree  as  final,  and  had  they  not,  their  appeal  would  be 
dismissed.  The  Circuit  judge,  who  tried  the  case,  made  this  order; 
''  The  order  is  that  the  injunction  be  dissolved;  and  further,  if 
complainants  desire  to  take  an  appeal,  that  the  bill  be  dismissed.'' 
It  was  then  optional  with  appellants  to  have  the  bill  retained  or  to 
consider  it  as  dismissed^  By  appealing  they  chose  to  have  it  dis- 
missed, and  having  made  the  election  they  must  be  held  to  their 
choice. 

After  a  careful  examination  of  the  entire  record  and  arguments 
in  the  case,  we  are  unable  to  perceive  any  error,  and  the  decree  of 
the  court  below  is  therefore  aflkmed. 

Dwrm  affirmed. 
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BoDLin  y.  DALLiirom> 

(Ml  MaM.  1.) 

SaU-^ to  pretended  afferU^^bemaJIdefMlffm. 

Tlieplaiiitiil,xefii8iiigto8elltoG.,abroker,  deliTeredgoodstohlmoiibSBrapn- 
■MiUtion  thttk  thej  were  for  an  undiaolcMed  principal  in  good  credit,  entering 
and  billing  them  as  a  sale  to  C.  It  turning  oat  that  there  was  no  snch  prin- 
cipal, hM,  that  theplaintiif  might  maintain  replevin  for  the  goods  from  the 
defendant,  C's  haiw/de  pledgee. 

REPLEVIN.    The  head-note  states  the  oaae.    The  plaintiff  had 
judgment  below. 

H.  2>.  ffyd$f  for  defendant. 
A.  Het/Mnwaiyy  for  plaintifflB. 

HoLMBS,  J.  The  plaintiffs'  evidence  warranted  the  conclusion 
that  they  refused  to  sell  to  Olementson,  the  broker,  but  delivered 
the  wool  to  him  on  the  understanding  that  it  was  sold  to  an  undis- 
closed manufacturer  in  good  credit  with  the  plaintiffs.  This  evi- 
dence was  not  objected  to,  and  was  admissible,  notwithstanding 
the  fact  that  the  sale  was  entered  on  the  plaintiffis'  books  as  a  sale 
to  Olementson,  and  that  a  bill  was  made  to  him.     CommonweaUh 
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Y.  JeffrieSy  7  Allen,  548,  564.  It  was  admitted  that  Clementson^ 
in  fact,  was  not  acting  for  such  an  undisclosed  principal;  and  it 
follows  that  if  the  plaintiffs'  evidence  was  believed  there  was  no 
sale.  There  could  not  be  one  to  this  supposed  principal,  because 
there  was  no  such  person,  and  there  was  not  one  to  Clementson, 
because  none  purported  to  be  made  to  him,  but  on  the  contrary, 
such  A  sale  was  expressly  refused  and  excluded.  Edmundn  y.  Jfer- 
chants^  Despatch  Transportation  Co,^  135  Mass.  283. 

It  was  suggested  that  this  case  differed  from  the  one  cited,  be- 
cause there  the  principal  was  disclosed,  whereas  here  he  was  not, 
and  that  credit  could  not  be  supposed  to  have  been  given  to  an 
unknown  person.  We  have  nothing  to  say  as  to  the  weight  which 
this  argument  ought  to  have  with  a  jury,  beyond  observing  that 
the  plaintiffs  had  reason  in  Glemcntson*8  representations  for  giving 
credit  to  the  supposed  manufacturer.  But  there  is  no  rule  of  law 
that  makes  it  impossible  to  contract  with  or  sell  to  an  unknown 
but  existing  party.  And  if  the  jury  find  that  such  a  sale  was  the 
only  one  that  purported  to  be  made,  the  fact  that  it  failed  does- 
not  turn  it  into  a  sale  to  the  party  conducting  the  transaction. 
Schnialtz  v.  Avert/,  16  Q.  B.  655,  only  decides  that  a  man's  de- 
scribing himself  in  a  charter-party  as  '^  agent  of  the  freighter  "  is. 
not  sufficient  to  preclude  him  from  alleging  that  he  is  the  frei.(?hter. 
It  does  not  hint.that  the  agent  could  not  be  excluded  by  expi-ess- 
terms,  or  by  the  description  of  the  principal,  although  insufficient 
to  identify  the  individual  dealt  with,  as  happened  here;  still  lesa 
that  in  favor  of  third  persons  th?  agent  would  be  presumed  with- 
out evidence  to  be  the  undisclosed  principal,  although  exprcsslj 
excluded. 

The  invalidity  of  the  transaction  in  the  case  at  bar  does  not 
depend  upon  fraud,  but  upon  the  fact  that  one  of  the  supposed 
parties  is  wanting,  it  does  not  matter  how.  Fraud  only  becomes 
important,  as  such,  when  a  sale  or  contract  is  complete  in  its  for- 
mal elements,  and  therefore  valid  unless  repudiated,  but  the  right 
is  claimed  to  rescind  it.  It  goes  to  the  motives  for  making  the 
contract,  not  to  its  existence;  as  when  a  vendee  expressly  or  im- 
pliedly represents  that  he  is  solvent  and  intends  to  pay  for  goods> 
when  in  fact  he  is  insolvent,  and  has  no  reasonable  expectation  of 
paying  for  them;  or  being  identified  by  the  senses  and  dealt  with 
as  the  person  so  identified,  says  that  he  is  A.,  when  in  fact  he  is 
B.     But  when  one  of  the  formal  constituents  of  a  icgal  transaction 
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18  wanting,  there  is  no  qnestion  of  rescission;  the  transaction  is 
▼oid  ah  initio^  and  fraud  does  not  impart  to  it,  against  the  will  of 
the  defiladed  party,  a  validity  that  it  would  not  have  if  the  want 
were  due  to  innocent  mistake. 

The  sale  being  void,  and  not  merely  voidable,  or  in  simpler  words, 
there  having  been  no  sale,  the  delivery  to  Clementson  gave  him  no 
power  to  convey  a  good  title  to  a  bona  fide  purchaser.  He  had  not 
even  a  defective  title,  and  his  mere  possession  did  not  enable  him 
to  pledge  or  mortgage.  The  considerations  in  favor  of  protecting 
bona  fide  dealers  with  persons  in  possession,  in  cases  like  the 
present,  were  much  urged  in  Thacher  v.  Moors,  134  Mass.  156,  but 
did  not  prevail.  Much  less  can  they  be  allowed  to  prevail  against 
a  legal  title,  without  the  intervention  of  statute. 

Exertions  overruled. 


Kmurs  v.  Bosiox  Five  Cents  Sayings  Bank. 

(141  Maas.  33.) 
Bank — $avitig$ — aUeraiianofby4aw$ — effect  <m  depotitor  —  etaiuie. 

A  depositor  in  a  savings  bank  agreed  in  writing  to  be  bonnd  by  the  by-laws  of 
the  bank.  The  deposit-book  contained  a  copy  of  the  by  laws,  one  of  which 
gave  the  trustees  power  to  alter  or  amend  them.  JIM,  that  his  right  to  re- 
eover  money  paid  by  the  bank  to  a  third  person  on  a  forged  order  was  to  be 
determined  by  the  by-laws  in  force  when  the  original  contract  was  made^ 
and  not  by  a  snbseqnent  by  law  of  which  he  had  no  notice,  whether  the  de- 
posit was  made  before  or  after  the  passage  of  the  late  by -law;  and  the  pro- 
vision of  the  statute,  that  the  deposits  may  be  withdrawn  at  such  time  and  in 
such  manner  as  the  by-laws  direct,  does  not  make  the  late  by-law  a  part  of 
the  contract. 

ACTION  to  recover  a  bank  deposit.     The  head-noto  states  the 
case.     The  defendant  had  judgment  below. 

0.  Stevens^  for  plaintiff. 

2>.  W.  Oooch,  for  defendant. 

• 

W.  Alleit,  J.    The  only  defense  is,  that  the  defendant  bank  was 
authorized  to  make  the  payments  to  the  plaintiff's  nephew  on  tho 
forged  order  and  the  presentation  of  tho  deposit-book.     The  an- 
VouLV  — 66 
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thoritjy  if  ^fc  existed,  must  have  been  given  by  the  plaintifF  whep 
she  made  the  contract  of  deposit,  or  must  hf^ve  arisen  from  an  e^ 
toppel  worked  by  her  subsequent  conduct  The  facts  stated  do  nqt 
show  an  estoppel,  and  the  ruling  of  the  court  that  .plaintiff  could 
not  recover  must  have  been  on  the  ground  that  the  contract  au- 
,thorized  the  payments.  By  the  contract,  the  plaintiff  agreed  to  b^ 
governed  by  the  by-laws  of  the  bank,  and  the  by-laws  were  contained 
in  the  deposit-book  given  to  her. 

By  th,e  by-laws,  as  they  existed  at  the  t^e  the  contract  was  signed 
by  the  plaintiff,  the  bank  had  no  authority  to  make  the  payments. 
They  authorizeii  a  payment  to  one  who  falsely  personated  the  deposi- 
tor  in  presenting  the  stolon  book;  Ooldriek  v«  Bristol  CaufUy  Savings 
Bank,  123  Mass.  320;  but  not  to  one  who  jUsely  claimed  to  act  under 
authority  from  the  depositor.  Jochumsen  v.  Suffolk  Savings  Bank, 
3  Allen,  87;  Lsvg  v.  Franklin  Savings  Bank,  117  Mass.  44S. 

The  defendant  does  not  dispute  its  liability,  if  the  case  is  to  be 
determined  on  the  construction  of  the  by-law  in  force  when  the 
contract  was  made;  but  it  contends  that  the  by-law  of  1876  became 
incorporated  into  the  contract  between  the  parties,  and  apart  of  it. 
If  this  was  so,  it  would  have  given  the  defendant  authority  to  make 
the  payments.  Donlan  v.  Provxdoni  InsHMion  for  Savings,  127 
Mass.  183;  s.  c,  34  Am.  Bep.  338. 

No  notice  was  given  to  the  plaintiff  of  this  by-law,  and  she  haS 
no  knowledge  of  it,  and  the  deposits  made  after  it  was  passed 
must  be  taken  to  have  been  made  under  the  original  contract. 

The  defendant  contends  that  the  subsequent  by-law  became  part  of 
the  contract  of  deposit,  by  force  of  the  Gen.  Stats.,  chap.  67,  §  147^ 
(Pub.  Stats.,  chap.  116,  g  29),  which  provided  that  the  deposita 
might  be  withdrawn  at  such  time  and  in  such  manner  as  the  cor- 
poration in  its  by-laws  directed,  and  of  the  by-law  existing  when 
the  contract  was  made,  which  provided  for  making  changes  in  the 
•by-laws,  with  the  plaintiff's  agreement  to  abide  by  the  regulations 
of  the  institution  as  expressed  in  its  by-laws. 

The  authority  of  the  defendant  to  make  by-laws  regulating  the 
time  and  manner  in  which  deposits  might  be  withdrawn  did  not 
empower  it  to  change,  without  the  consent  of  the  plaintiff,  a  con- 
tract it  had  made  with  her,  nor  to  discharge  the  debt  to  her  by 
payment  to  a  stranger;  nor  was  it  any  part  of  the  plaintiff's  con-^ 
tract  that  the  defendant  might  do  this.  See  Donlan  v.  Frovidoni 
InsiiMion  for  Savings,  ubi  supra. 
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BunardT.  Coffin. 

The  by-law  in  question  is  not  one  which  merely  conoems  the  reg- 
ulations of  the  institution  as  to  the  time  and  manner  of  paying: 
deposits  to  depositors.  It  materially  affects  the  contract  of  deposit 
in  the  interest  of  the  bank,  an^d  not  of  the  depositor;  and  if  it 
applies  to  contracts  made  before  i,t  was  passed,  it  authorizes  the 
bank  to  pay  the  money  of  depositors,  to  those  not  authorized  by  the 
.contract  to  receiye  it,  and  to  reliey^  the  bank  from  its  obligation  to» 
pay  it  the  depositors.  Authority  to  xpake  such  a  material  change- 
in  the  contract,  without  the  knowledge  of  the  plaintiff,  cannot  be^ 
inferred  from  her  agreement  to  abide  by  the  regulations  of  the  in- 
.ililution* 

Bxe^ions  suttainML 


Babnard  t.  Oovfiv. 

aa  Utm,  87.) 

Aak  agent  la  Uable  to  Ida  principal  for  the  negleet  of  a  sab-agent  emplojed  bj 
tlie  agent  wHh  the  prindpiil'a  knowledge  bnt  npon  the  agent's  aoconni. 

ACTION  on  contract    The  opinion  shows  the  case.    The  plain-^ 
tiff  had  judgment  below. 

S.  JZL  Cfuriis  d  8.  Q.  Orogweil,  for  defendants. 
A  0.  ShaUueh  d  W*  A.  Munroe,  for  plaintiff. 

FlSLD,  J.  Of  the  rulings  requested  by  the  defendants,  th6 
Moond  and  third  were  refused  because  the  facts  were  not  found  to 
be  as  they  were  assumed  to  be  in  the  requests;  and  this  is  a  sufficient 
reason  for  the  refusal. 

The  remaining  exception  is  to  the  refusal  to  rule  that  on  the  whole 
evidence  the  plaintiff  could  not  maintain  the  action.  The  judge 
found  that  no  consent  was  giyen  by  the  plaintiff  to  the  defendants 
to  delegate  their  authority  to  a  sub-agent,  and  that  no  custom  or 
usage  to  delegate  authority  in  similar  cases  was  shown;  and  that 
the  nature  of  the  employment  of  the  defendants  by  the  plaintiff 
was  that  they  undertook,  for  a  compensation  to  be  paid  them,  to 
aid  the  plaintiff  in  selling  the  land,  by  obtaining,  if  possible,  ottem 
for  it,  and  communicating  them  to  him,  for  his  acceptance  or  re* 
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jection,  together  with  each  information  as  they  could  readily  obtain 
to  assist  him  in  determining  his  action  upon  these  offers,  and  by 
consummating  a  sale  in  case  such  an  offer  was  accepted.  The 
judge  also  found  that  Ochs  was  the  agent  of  the  defendants  in  the 
business  of  obtaining  and  transmitting  offers.  The  eyidence  war- 
ranted these  findings.  The  only  question  of  law  is  whether,  with 
these  findings,  the  plaintiff  can,  on  the  other  facts  found  and  on 
the  evidence,  maintain  his  action. 

If  Ochs  was  employed  by  the  defendants,  without  the  express  or 
implied  consent  of  the  plaintiff,  and  if  there  was  no  usage  in  the  busi- 
ness to  employ  sub-agents  and  there  was  no  necessity  from  the  nature 
of  the  business  that  sub-agents  should  be  employed,  there  is  no 
privity  between  the  plaintiff  and  Ochs,  and  Ochs  is  only  liable  to 
his  employers,  who  were  the  defendants,  and  the  defendants  are 
liable  to  the  plaintiff  for  the  acts  of  Ochs,  in  the  same  manner  as  if 
those  acts  were  their  own.  Warren  Bank  v.  Suffolk  Bank^  10 
Cush.  582;  Pownally.  Blair,  78  Penn.  St.  A03;  Darling  v.  iSlan- 
woodf  14  Allen,  504;  Stevens  v.  Babcock,  3  B.  &  Ad.  354. 

It  is  argued  that  as  the  plaintiff  knew  before  he  signed  the  deed 
that  the  sale  was  made  by  Ochs,  the  plaintiff  by  confirming  the 
sale  and  signing  the  deed,  ratified  the  employment  of  Ochd.  If 
the  plaintiff  understood  that  Ochs  was  employed  by  the  defendants 
as  his  agent,  then  these  acts  of  the  plaintiff  might  be  held  to  be  a 
ratification  of  his  employment,  and  equivalent  to  an  authority  to 
the  defendants  to  employ  Ochs  as  the  agent  of  the  plaintiff.  But 
if  the  plaintiff  understood  that  the  defendants  employed  Ochs 
as  their  agent  to  assist  them  in  transacting  the  business  which  they 
had  undertaken,  then  these  acts  of  the  plaintiff  might  only  show 
that  the  plaintiff  was  willing  that  the  defendants  should  transact 
the  business  by  means  of  their  servants  or  agents,  for  whom  they 
should  be  responsible;  and  it  was  competent  for  the  judge,  on  the 
evidence,  to  find  that  this  was  the  understanding  and  intention  of 
the  plaintiff,  and  he  has  in  effect  so  found. 

The  principle  which  runs  through  the  cases  is,  that  if  an  agent 
employs  a  sub-agent  for  his  principal,  aiid  by  his  authority,  express 
or  implied,  then  the  sub-ag^nt  is  the  agent  of  the  principal,  and  is 
directly  responsible  to  the  principal  for  his  conduct,  and  so  far  as 
damage  results  from  the  conduct  of  the  sub-agent,  the  agent  is 
only  responsible  for  a  want  of  due  care  in  selecting  the  sub-agent; 
but  if  the  agent,  having  undertaken  to  do  the  business  of  his  prin- 
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cipalj^  employs  a  seryant  or  agent  on  his  own  account  to.  assist  him 
in  what  he  has  undertake,  such  a  aubragent  is  an  agent  of  the 
agent,  and  is  responsible  ta  the.  agent  for  his  conduct,  and  the 
agent  is  responsible  to  the  principal  for  the  manner  in  which  the 
business  has  been  done,  whether  by  himself  or  by  his  servant  or 
agent, 

The  decision  in  this  case,  as  reported  in  188  Mass.  37,  is  that 
the  finding  that ''  the  defendants  were  boand  to  see  to  it  that  the 
9ffer  transmitted  was  a  genntne  offer  and  not  the  offer  of  a  sub* 
agent,''  was  a  ruling  of  law  which  could  not  be  supported  if  the 
defendants  were  only  liable  on  the  ground  of  negligence,  and  not 
on  the  ground  that  Ocbs  was  their  agent>  for  whose  acts  they  were 
xeaponaible. 

•    Ezeepiums  overruled* 

•  ■   *      #   • 

Berket  t.  DiirsMORB. 

a41  Mass,  tf.) 
Shtdenes^-'Opim(m^of  value.  > 

in  aa  action  against  a  carrier  for  the  loss  ef  a  ring,  tbe  plaintiff,  a  woman, whose 

^  haaband  had  given  her  the  ring^  and  who 'did  not  know  its  cost  or  value; 

•'  Borthe  valne  of  pearls,  was  allowisd' to  point  -out  a  pearl  of  corresponding 

slie,  color  and  general  appearance,  and  an  expen  was  then  allowed-  to  stat» 

the  yalue  of  the  pearl  pointed  ont.    Held,  competent.    {See  note,  p.  446.) 


A 


CTIOX  for  conyersion.    The  head-note  states  the  facts.     The 
plaintiff  had  judgment  belp^. 


W.  B.  Gale  d  J.  W,  McDonald^  for.  defendants. 
H.  ir.  BragQy  for  plaintiff. 

Field,  J.  The  testimony  of  the  plaintiff  described  the  size, 
shape,  color,  and  quality  of  the  pearl  in  a  manner,  perhaps,  as  ac- 
curate as  she  was  capable  of  using.  If  any  other  rule  were  adopted 
than  that  used  in  this  case,  it  might  be  impossible  to  determine  the 
TaYne  of  the  pearl.  When  the  evidence  is  the  best  evidence  attain* 
able,  it  should  be  admitted,  unless  admitting  it  contravenes  some 
established  rule  of  law.  There  is  no  rule  which  requires  that  a 
witness  must  be  an  expert  to  testify  to  the  size,  shape,  and  appear* 
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4mce  of  a  Tiaible  object.  The  witnefls  foes  was  an  expert  upon  thd 
Yalue  of  pearls,  and  he  was  m  effect  asked  what  a  pearl  such  as-th^ 
plaintiff  had  described  was  woith,  and  the  description  given  bjthd 
plaintiff  was  conveyed  to  his  mind  more  accurately,  perhaps,  by  ex^ 
hibiting  to  him  pearls  which  the  plaintiff  had  sworn  to  be  in  all 
respects  like  the  one  she  lost,  than  conld  have  been  done  in  any 
•other  manner.  The  jury  were  to  weigh  this  evidence  with  all  other 
•evidence  concerning  the  age;  condition,  size,  shapd,  color,  and- 
•quality  of  the  pearl,  and  the  variations  of  value  dependent  upotf- 
^ese  characteristics.  We  are  satisfied  that  this  method  of  deter^ 
mining  the  damages  is  more  reasonable,  and  better  supported  by 
liiodem  authority,  than  that  laid  down  in  Armory  v.  Detamirie,  V 
'Stra.  604,  which  was  ''  that  unless  the  defendant  did  produce  the 
Jewel,  and  show  it  not  to  be  of  the  finest  water,'*  the  jury  ''should 
presume  the  strongest  against  him,  and  make  the  value  of  the  best 
jewels  the  measure  of  their  danu^ges.'*.  . 

Mxceptians  overrtML 

NoTB  BT  THB  Bbportbe.^  See  nMe^  v.  8miih^  87  N.  C.  867;  s.  c.»  4S 
Am.  Rep.  698;  87  Am.  Rep.  168;  note,  86  Am.  Bep.  487. 

In  Hancock  v.  Rand,  18  Week.  Dig.  808,  aa  aeiion  against  an  inn-keeper  for 
the  valae  of  articles  of  jewelzy  stolen  from  the  room  of  a  guest,  the  plaintil^ 
a  woman,  was  allowed  to  testify  to  their  Tslue^  although  she  had  never  dealt 
in  such  articles,  and  most  of  her  kaewledgs  was  derived  from  heaoajr.  HbU, 
-competent  but  not  oonolusivd. 


KxTss  V.  Oablbtov 

Trual — remiadQin, , 

A.  wife,  for  the  purpose  of  evading  her  husband's  importunities  to  dispose  of 
-  her  lands,  and  for  a  loui  from  a  trustee',  convey^  fhem  in  trust  to  pay  her 

the  income  <for  her  life, 'and  on' her  death  for  her  children  with  power  to  sell 
'  and  to  convey  in  certain  contingencies,  and  reserving  no  power  of  revocation.: 
,  The  contingency  of.  her  sui^ving  her  husband. was  not  pioyid^  foi:.    Thej 

trustee  sold  and  invested  the  procee^.    Hetfl^,  that  ,on  the  husband's  deatli^ 

the  widow  was  not  entitled  to  rescind  the  trust. 


B 


ILL  to  set  aside  a  trust.  *  The  head-iiote  shoWs  the  point.   The) 
bill  was  dismissed  below. ' 


¥ 
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Q.  Jiarrm,  for  plaintilL 
'  S.  Bamerofti  for  Ohazte  B.  Abbott 

I 

O.  H.  PiHfff  for  plaintifPs  minor  ohildreiL 

MoBTOV,  0.  J.  It  is  settled  by  the  uniform  oonrse  of  the  de-^^ 
eisions  in  this  Commonwealth  that  a  yolnntatj  settlement,  fully 
ezecnted  by  a  person  of  sound  mind,  without' any  mistake,  fraud, 
•or  undue  influence,  is  binding  upon  the  settler  and  cannot  be  re*^ 
Voked,  except  so  far  tis  a  power  of  leTOoation  has  been  reserved  in' 
the  deed*  Vin&f  y.  Ahboit,  109  Mass.  800;  Small  y.  Boberts,  115' 
Mass.  262,  and  cases  cited* 

In  theoase  before  us,  the  plaintiff,  acting  deliberately  and  under 
the  adyice  of  counsel,  executed  the  deed  of  settlement,  aud  there - 
is  no  pretense  of  tiny  fraud,  collusion,  or  undue  influence.    The 
deed  contains  no  power  of  reyocation,  and  it  is  clear  that  the  power* 
of  reyocation  was  intentionally  omitted.    As  first  drafted,  the  deed ' 
oceated  a  dry  tmst  in  favor  of  the  settler,  which  probably  could  ■' 
have  beenrevcdced  by  her  at  &ny  time.    But  if  she  hatd  retained  a* 
power  of  revocation,  it  would  have  defeated  one  of  the  principal 
objects  of  the  settlement,  which  was  to  protect  her  from  the  threats ' 
or  importunities,  or  influence*  of  her  husband,  and  therefore  the  ' 
deed  was  altered  to  its  present  form.    Both  parties  undefrstood  that ' 
«he  was  not  to  have  the  power  to  revoke  it.     It  is  not  therefore  a ' 
oase  like  some  of  those  cited  by  the  plaintiff,  where  both  parties 
supposed  the  settlement  to  be  revocable,  and  the  power  to  revoke^ 
was  omitted  by  mistake.     See  Aylsfoorih  v.  Whiicamb,  12  B.  I. 
1298;  Oamsey  v.  Mundy,  9  0.  E.  Green,  243,  and  cases  cited. 

The  justice  who  heard  tb|s  case  has  found  that  no  fraud  or  im- 
position was  practiced  on  her;  that  the  deed  was  carefully  read 
over  to  her;  that  there  was  no  mistake,  in  the  sense  that  she 
thought  the  deed  contained  any  other  or  different  provision  than 
in  fact  it  contained;  ftod  ho  accident,  in  the  sense  that  any  thing 
waspmitted  which  was  intended  to  be  put  in;  and  also  that  the, 
contingency  of  her  surviving  her  husband  was  not  in  her  mind  or 
in  that  of  her  advisers,  and  if  it  had  been,  there  was  no  means  of 
determining  what  the  provision,  if  any,  would  have  been.  From 
these  flndmgs,  itisclter'that  there  was  no  mistake,  in  the  sense 
that  she  wrongly  apprehended  the  contents  of  the  deed.    The  most 
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that  can  be  said  is,  that  she  did  not  at  tbe  time  she  executed  the 
deed  anticipate,  or  have  in  her  mind,  what  would  be  its  legal  effect 
in  the  contingency  of  her  husband's  dying  before  her.  She  did 
not  at  the  time  think  of  this  contingency,  but  this  is  not  a  mistake 
"which  will  justify  setting  aside  a  settlement,  especially  when  it  is 
not  shown  that  if  this  contingency  had  been  in  her  mind,  she 
wmld  have  made  a  deed  in  any  respect  different.  But  this  waa 
mot  a  purely  voluntary  settlement  It  appears  that  she  was  in 
financial  difficulties  and  in  present  need  of  money,  and  that  her 
brother  advanced  her  by  way  of  loan  9600  as  a  part  of  the  transac- 
tion, and  on  the  condition  that  ^he  would  execute  this  deed  of 
ivrust  It  seems  to  have  been  a  family  arrangement  to  save  her 
property  for  the  benefit  of  her  children,  and  to  protect  it,  not  only 
from  the  demands  of  her  husband,  but  possibly  from  her  own  im- 
providence. 

It  may  be  that  the  fact  that  there  was  this  pecuniary  considerar 
iion  would  not  prevent  a  court  of  equity  from  setting  aside  the 
settlement  upon  proof  of  fraud  or  concealment,  or  upon  proof  of 
apy  material  misapprehension  on  her  part  of  facts,  which  if  known 
apd  called  tQ  her  attention,  would  hafe.  led  to  a  settlement  of  a 
4.ifferent  character.  But  it  throws  some  light  upon  the  transac- 
tion, and  tends  to  show  that  her  failure  to  think  of  the  contingency 
ef  her  husband's  death  was  immaterial,  and  that  if  she  had  thought 
ot  it,  there  would  have  been  no  change  in  the  provisions  of  the 
dped.  We  are  of  opinion  that  the  plaintiff  does  not  show  sufficient 
oause  for  settmg  aside  the  settlement,  voluntarily  and  fairly  made 
t^j  her.  BiU 
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Oil  Xan.  IIB.) 

OrinUnallaw — UatnlUjf  of  officer  f9rfiUikikmairrML 

A  polioe  officer,  acting  in  good  faith  and  with  reasonable  cause,  is  not  orlml* 
nally  liable  for  arresting  without  a  warrant  a  sober  man  for  being  pabliel/ 
intoxicated. 

pONVIOTION  of  assault.    The  opinion  statoB  the  oaae. 
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H.  I.  Bartteit,  for  defendant 

JB.  J.  Sherman,  attomej-general,  for  Commonwealth. 

Gabdkbb,  J.  1.  The  defendant  was  indicted  for  an  assault 
with  a  dangerous  weapon  upon  one  Hajes.  At  the  trial,  it  appeared 
that  the  defendant  was  a  police  officer,  and  one  of  the  night-watch 
ct  Newburypdrt,  and  at  the  time  of  the  alleged  assault,  was  on 
duty  upon  his  beat.  The  defendant  contended  that  the  alleged 
offense  grew  out  of  an  attempt  made  by  him  to  arrest  Hayes  for 
the  crime  of  drunkenness  on  Merrimack  street,  a  public  street  in 
Newburyport.  The  defendant  requested  the  court  to  rule  and 
instruct  the  jury,  ''  that  if  the  defendant  had  reasonable  cause  to 
believe  that  Hayes  was  drunk,  it  made  no  difference  whether  Hayes 
was  actually  drunk  or  not;  and  that  if  the  defendant  had  such 
reasonable  cause  of  belief,  the  arrest  was  proper,  so  far  as  the  act 
of  drunkenness  was  concerned,  and  the  defendant  would  not  be 
liable  criminally  for  making  the  arrest."  The  court  refused  so  to 
instruct  the  jury,  and  did  instruct  them,  *^  that  in  order  to  pro- 
tect the  officer  from  criminal  prosecution,  Hayes  must,  have  been 
actually  drunk,  and  a  reasonable  cause  of  belief  on  the  part  of  the 
officer  was  not  sufficient." 

The  statute  in  force  at  the  time  of  the  assault  provided  that 
whoever  is  found  in  a  state  of  intoxication  in  a  public  place  may  be 
arrested  without  a  warrant  by  a  watchman  or  police  officer.  Pub.. 
Stats.,  ch.  207,  g  25.  The  language  of  the  statute  is  permissive. 
It  gives  authority  to  the  officers  named  to  use  their  discretion  as  to 
arresting  an  intoxicated  person  found  in  a  public  place.  It  doea 
not  compel  them  at  all  hazards  to  arrest  such  person,  but  leaves  it 
to  their  sound  judgment  to  decide  whether,  under  all  the  circum- 
stances of  the  particular  case,  they  should  arrest  the  offender. 
Phillips  V.  Faddeuy  125  Mass.  198. 

Although  the  law  does  not  absolutely  compel  the  officer  to  make 
the  arrest,  yet  when  he  does  so  make  it,  he  must  be  able  to  justify 
his  act  in  a  ciril  action,  and  if  indicted  therefor,  show  that  he  was 
not  guilty  of  a  criminal  assault  and  battery.  If  the  person  arrested 
w:is  actually  intoxicated,  within  the  meaning  of  the  statute,  this 
would  be  sufficient  reason  for  taking  such  person  into  custody 
without  a  warrant. 

In  civil  actions,  it  is  well  settled,  that  if  the  person  arrested  was. 
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not  in  fact  intoxicated,  the  statute  gare  the  officer  no  authority  to 
arrest,  although  in  so  doing  he  acted  in  good  faith  and  upon 
reasonable  grounds  of  belief.  Phillips  t.  Ihdd&n,  ubi  supra.  This 
rule  does  not  apply  to  an  arrest  without  a  warrant  for  a  supposed 
felony,  in  which  case  the  officer  would  be  justified  if  he  had  reason- 
able grounds  to  suspect  the  person  arrested  of  having  committed  a 
felony.    Rohan  v.  Sawin,  5  Cush.  281. 

The  strict  rule  which  applies  to  arrests  for  drunkenness  in  civil 
actions  against  officers  does  not  govern  in  complaints  and  indict- 
ments for  assault  and  battery  against  the  arresting  officer.  It  has 
been  held  that  the  arresting  of  a  person  in  the  night  as  a  night- 
walker,  by  a  lawful  officer,  would  be  illegal,  if  the  person  arrested 
were  innocent,  and  there  were  no  reasonable  grounds  of  suspicion 
to  mislead  the  officer.  Regina  v.  Taoley^  2  Ld.  Raym.  1296;  I 
Russ.  Crimes  (9th  Am.  ed.  )^  809,  and  note.  It  has  also  been  held, 
that  ignorance  of  fact,  without  criminal  negligence,  will  exempt 
one  from  criminal  responsibility;  as  where  a  man,  intending  to  kill 
a  thief  or  housebreaker  in  his  own  house,  by  mistake  kills  one  of 
his  own  family,  this  will  not  be  a  criminal  action.  1  Russ.  Crimes, 
48,  citing  LeveWsotMf  Cro.  Car.  538;  4  Bl.  Com.  27;  and  I  Hale 
P.  C.  42,  43; 

In  Commonwealth  v.  Preshy^  14  Gray,  65,  Mr.  Justice  Hoar,  cit- 
ing Level fs  Case,  sajs:  ''The  act  having  been  done  under  the 
reasonable  belief  that  the  person  killed  was  a  felon,  the  excuse  was 
held  sufficient  *  *  *  By  an  unlawful  act  is  meant  intentional 
violence,  without  justification  or  excuse."  The  same  principle  is 
recognized  in  Oommonwealth  v.  Woodmardy  102  Mass.  155,  161, 
where  it  was  held,  that  unless  the  defendant  at  the  time  he  struck 
the  deceased,  under  all  the  circumstances  of  the  case,  had  reasona- 
ble cause  to  believe  that  it  was  necessary  to  protect  his  person,  and 
the  blow  was  given  by  him  for  that  purpose,  he  would  be  responsi- 
ble for  the  consequence  of  the  blow.  Other  cases  to  the  same  point 
might  be  cited. 

.  The  case  of  GommonweaUh  v.  Presby,  tibi  supra,  arose  at  a  time 
when  the  statutes  of  the  Commonwealth  made  it  the  imperative 
duty  of  an  officer  to  arrest  for  drunkenness  without  a  warrant,  if 
he  found  an  intoxicated  person  in  a  public  place,  etc.  The  court 
dwelt  upon  the  fact  that  the  defendant  was  required  by  his  official 
duty  to  make  the  arrest,  if  the  fact  of  intoxication  existed;  and 
decided  that,  **  if  he  acted  in  good  faith,  upon  reasonable  and 
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probable  cause  of  belief,  without  rashness  or  negligenoe,  he  is  not 
to  be  regarded  as  a  criminal  because  he  is  found  to  hare  been  mis- 
taken." 

-  It  is  difScult  to  note  the  distinction  between  this  case  and  the 
one  at  bar,  so  far  as  the  principle  of  law  is  liud  down.  The  facts 
of  the  two  cases  are  substantially  the  same.  The  only  difference  is 
this,  in  the  first,  the  statute  used  the  phrase  ''shall"  arrest  the 
offender;  in  the  case  we  are  considering,  it  says  ''may"  arrest,  eta 
ThiachsChge  in  the  law  was  not  intended  to  change  the  purpose  of 
the  arrest  when  made.  PhiUtps  t.  Fadd&n,  ubi  supra.  Befon 
the  defendant  arrested  Hayes,  he  was  bound  to  exercise  his  sound 
judgment,  and  determine  whether  it  was  his  duty  under  all  the 
circumstances  to  make  the  arrest  But  when  he  had  exercised  his 
discretion,  we  cannot  see,  if  he  acted  in  good  faith,  upon  reasona- 
ble and  probable  cause  of  belief,  without  rashness  or  negligence, 
that  he  is  to  be  regarded  as  a  criminal,  because  he  is  found  to  be 
jnistaken.  The  arguments  and  illustrations  used  in  Cammonr 
wealth  T.  Presby  apply  with  equal  force  to  this  defendant  and  the 
same  interrogatory  may  be  put  with  the,  like  eff^t  in  this  case  as 
in  that:  ''  Is  the  officer  to  be  held  a  criminal,  if  using  his  best 
judgment  and  discretion,  and  all  the  means  of  information  in  his 
power,  in  a  case  where  he  is  called  upon  to  act,  ho  makes  a  mistake 
of  fact,  and  comes  to  a  wrong  conclusion?"  It  is  true  that  the 
officer  should  be  required  to  use  all  reasonable  means  to  inform 
himself  before  making  an  arrest  under  this  statute;  and  that  no 
encouragement  should  be  given  to  careless  and  willful  acts  of  yio- 
lenoe,  under  circumstances  where  there  is  no  necessity  for  any 
arrest  or  interference  with  the  personal  rights  of  another.  The 
change  of  the  statute  may  impose  another  duty  upon  the  officer, 
that  of  determining  whether,  under  all  the  circumstances  of  the 
case,  there  is  any  necessity  for  malyng  the  arrest.  But  this  rests 
with  the  officer.  It  is  for  him  to  determine,  and  if  he  acts  in  good 
faith  in  relation  to  it,  his  decision  is  final  and  conclusive.  We 
think  therefore  that  the  change  in  the  statute  has  not  modified  the 
law;  and  that  if  the  defendant,  acting  in  good  faith,  came  to  the 
determination  that  it  was  his  duty  to  arrest  Hayes,  in  so  doing  he 
was  goTcmed  by  the  same  law  which  was  enunciated  in  Common- 
wealth T.  Preshy.  The  fact  that  in  that  case  it  was  the  imperative 
duty  of  the  officer  to  make  the  arrest,  if  the  fact  of  intoxication 
existed,  does  not  differ  materially  from  a  case  where  the  officer. 
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acting  in  good  faith,  believed  that  it  was  equally  his  daty 
to  make  the  arrest  if  the  fact  of  intoxication  existed.  In  both 
cases  the  oflScers  were  required  by  official  duty  to  make  the  arrest— 
one  by  imperative  duty  under  the  statute,  the  other  by  a  duty 
equally  imperative,  growing  out  of  the  circumstances  of  the  case^ 
and  impelling  him  as  a  faithful  officer  to  make  the  arrest 

Although  the  instructions  prayed  for  should  have  been  given  in 
some  form,  they  ought  not  to  have  been  given  in  the  bald  form  in 
which  they  were  framed  by  the  defendant.  The  jury  sh&uld  have 
been  instructed,  in  substance,  that  if  the  defendant  acting  in  good 
faith,  under  all  the  circumstances  of  the  case,  believed  that  it  was 
necessary  that  Hayes  should  be  arrested  for  drunkenness,  and  in 
making  such  arrest,  acted  without  rashness  or  negligence,  upoa 
reasonable  and  probable  ground  of  belief  that  Hayes  was  intoxica- 
ted, and  it  turned  out  that  Hayes  was  not  intoxicated,  and  the  offi- 
cer was  honestly  mistaken  as  matter  of  fact,  the  jury  ought  not  to 
find  him  guilty  of  assault  and  battery,  unless  in  making  such  arrest 
the  officer  used  more  force  than  was  necessary. 

[Minor  point  omitted.] 

Exceptions  austainetL 


Fabkham  v.  Pibbce. 

041  Mass.  203.) 

Plarmi  and  ekUd-r-^atuU  aioarding  custody  to  ownBen  of  poor — Mfufte- 

tionality — restoring  custody. 

A  statnte  authorizing  courts  and  magistrates  to  award  to  the  overseen  of  the 
poor  the  custody  of  childnfU  found  to  be  neglected  by  their  parents,  and 
growing  up  without  education  o%  salutary  control,  and  in  eircamstanoes  ex- 
posing them  to  lead  idle  or  dissolute  lives,  is  constitutional,  but  such  ad- 
judication is  not  conclusive,  and  on  Iiabeas  corpus  the  custody  may  be  re- 
stored on  showing  the  removal  of  the  cause  and  the  parents'  oompetttacy  ami 
fitness.    (See  note,  p.  4S^,) 


T 


HE  opinion  states  the  case. 

0,  E.  Williams,  for  petitioner. 
F.  V.  Fuller,  for  respondents. 
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W.  Allbn%  J.  The  father  of  an  infant  four  years  of  age,  who' 
has  been  committed  to  the  custody  of  the  overseers  of  the  poor  of 
the  city  of  Taunton  by  the  First  District  Court  of  Bristol  on  find<- 
ings  that  she  was  by  the  neglect  of  her  parent  growing  up  without 
education  or  salutary  control,  and  in  circumstances  exposing  her 
to  lead  an  idle  and  dissolute  life,  and  that  she  had  a  settlement  in 
Taunton,  seeks  her  discharge  from  custody  on  a  writ  of  habeas 
carpus,  on  the  ground  that  the  statute  of  1882,  chap.  181,  §  3,  un* 
der  which  the  court  acted,  is  contrary  to  article  12  of  the  Declara* 
lion  of  Rights  of  this  State. 

'.The  section  of  the  statute  is  as  follows:  **  Wheneyor  it  shall  be 
made  to  appear  {4}  any  court  or  magistrate  that  within  his  jurisdio- 
tion  any  child  under  fourteen  years  of  age,  by  reason  of  orphanage, 
or  of  the  neglect,  crime,  drunkenness,  or  other  vice  of  his  parents, 
is  growing  up  without  education  or  salutary  control,^  and  in  circum* 
Stances  exposing  him  to  lead  an  idle  and  dissolute  life,  or  is  depend- 
ent upon  public  charity,  such  court  or  magistratie  shall,  after  notice 
to  the  State  board  of  health,  lunacy  and  charity,  commit  such  child,  r 
if  he  has  no  known  settlement  in  this  Commonwealth,  to  the  cus- 
tody of  said  board,  and  if  he  has  a  known  settlement,  then  to  the' 
overseers  of  the  poor  of  the  city  or  town  in  which  he  has  such  set» 
tiement,  except  in  the  city  of  Boston^  and  if  he  has  a  settlement  in 
said  city,  then  to  the  directors  of  public  institutions  of  said  city 
until  he  arrives  at  the  age  of  twenty-one  years,  or:  for  any  less  time; 
and  the  said  board,  overiseers  and  director  are  authorized  to  make- 
all  needful  arrangements  for  the  care  and  maintenance  of  children 
so  committed  in  some  State,  municipal  or  town  institution,  or  in 
some  respectable  family,  and  to  discharge  such  children  from  tiieir^ 
custody  whenever  the  object  of  their  commitment  has  been  accom-  • 
{dished.*' 

•  This  is  not  a  penal  statute,  and  the  commitment  to  the  public- 
officers  is  not  in  the  nature  of  punishment.    It  isaprovision  by  the  ■ 
Commonwealth,  as  parens  pnfria,  for  the  custody  and  care  of  ne- 
gl(*ctcd  children,  and  is  intended  only  to  supply  to  them  the  pa- 
rental custody  which  they  have  lost.     In  this  respect  the  statute  • 
manifestly  differs  from  the  construction  given  to  the  statutes  under' 
which  People  v.  Turner,  55  III.  280;  s.  c,  8  Am.  Rep.  645;  and 
Siale  V.  Ray  (N.  II.,  July,  1885),  32  Alb.  L.  J.  349,  were  decided, 
and  resembles  more  the  statutes  considered  in  Milwaukee  Indusirial 
School  V.  Supervisors,  40  Wis.  328;  s.  c,  22  Am.  Rep.  702;  /hr-^ 
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Fetitiofh  103  lU.  367;  s^jCo  .49r  Anu  Bqp.  10;  McLean  Co.  t. 
Sumphr&jfs,  104  111.  378;  PrwooU  y.  jSI^o^,  19  Ohio  SL  184;  8.  c^i 
2  Am.  Bep.  388;  House  of  Refuge  y.  Bffan,  37  Ohio  St  197;  Bx parte : 
Orouee,  4  Whart  9;  and  Both  v.  ffouee  of  Refuge,  31  Md.  829. 

It  does  not  punish  the  infant  by  oonfinement  nor  depriye.himot . 
his  liberty;  it  only  recognizes  and  regnlates,  as  in  proTiding  for  < 
guardianship  and  apprenticeship,  the  parental  custody  which  is  ao ' 
incident  of  infancy. 

It  is  argued  that  the  right  of  the  father  to  the  society,  education 
and  earnings  of  his  child  is  taken  from  him  by  a  summary  pro- . 
ooeding,  without  notice  or  trial:  If  the  statute  is  to  be  construed 
as  authorizing,  a  final  adjudication  upon  the  rights  of  the  &ther^  i 
taking  f fom  him  the  custody  and  care  of  his  child,  it  would  be  a , 
graye  question  whether  it  could  be  sustained.  But  we  do  not  so . 
construe  the  statute. 

It  provides  custody  for  a  child  who  is  suffering  for  the  need  of  -. 
it  in  consequence  of  the  death  or  unfitness  of  its  parent.     The  fact . 
of  the  death  or  neglect  or  crime  or  yice  of  the  parent  shows  the  i 
condition  of  the  child  — '  that  he  is  in  need  of  parental  custody.  The 
fact  that  he  is  suffering  morally  for  want  of  parental  restraint  calls . 
for  immediate  appropriate  relief,  as  would  the  want  of  food  or  shel* 
ten    The  inability  or  failure  of  the  parent  to  furnish  the  relief  is 
intended  to  show  the  need  of  the  child,  not  to  be  the  basis  of  a  de- 
c|ree  against  the  parent.     Milwaukee  Induetrial  School  t.  Super-- 
vieore^  ubi  supra. 

.  It  IS  argued  that  the  statute  authorizes  the  commitment  of  the 
child  to  custody  until  his  majority,  and  only  gives  the  board- 
to  which  he  is  committed  discretionary  authority  to  discharge  him, . 
and  that  it  thus  wholly  deprives  the  parent  of  the  right  to  the  cus- 
tody. The  answer  is  that  the  father  is  not  bound  by  the  adjudioa^ 
tion,  and  his  rights  are  not  affected  by  it,  except  incidentally  and  to 
a  limited  extent  necessary  for  the  good  of  the  child. 

It  would  be  an  entirely  natural  and  proper  provision  in  a  com- 
mitment intended  to  bind  the  child  and  strangers  only,  that  it 
should  be  during  minority,  or  for  a  shorter  time,  in  the  discretion 
of  the  committing  magistrate;  and  it  is  not  necessary  to  infer  from 
such  a  provision  an  intention  that  the  rights  of  the  father  should 
be  adjudicated  and  determined  which  would  not  have  been  found 
without  it.  That  that  was  not  the  intention  of  the  legislature  ap-. 
pears  from  various  considerations  beside. thode.nl ready  referred  ta 
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The  proceeding  is  intended  to  be  gnmmaiy^  Any  magistrate  is  au- 
tiiorised  to  act  when  it  shall  be  made  to  appear  to  him,  etc.  No 
complaint  or  written  application  to  the  magistrate  is  required,  and 
so  notice  to  any  one,  except  to  the  State  board  of  health,  lunacy 
and  charity  after  it  shall  have  been  '^  made  to  appear. ''  No  tri^ 
ib  required,  and  it  might  be  *'  made  to  appear  "  by  inspection  of  the 
child  and  his  surroundings  without  any  other  proceeding.  The 
statute  not  only  requires  no  notice  to  the  parent,  but  does  not  make 
him  a  party,  and  gives  him  no  right  to  be  heard,  even  if  present; 
and  it  does  not  prescribe  a  fact  as  constituting  the  unfitness  of  the 
parent — as  support  as  a  pauper  or  sentence  tp  the  State  prison  for 
instance  —  but  leaves  the  question  of  unfitness,  in  the  respects  speci- 
fied, to  the  summary  determination  of  any  magistrate  without  re« 
vision  or  appeaL  As  a  proceeding  to  ascertain  whether  a  child, 
who  is  growing  up  without  salutary  control,  and  exposed  to  vicious 
habits,  is  in  that  condition,  in  spite  of  proper  parental  control,  or 
tqir  want  of  it,  with  a  view  of  supplying  the  control,  if  needed,  the 
nieaning  of  the  statute  is  plain,  and  in  the  line  of  legislative  precedent;* 
as  a  proceeding  to  determine  the  fact  of  the  father's  unfitness  and 
consequent  forfeiture  of  his  parental  rights,  and  to  adjudicate  upon' 
his  right  to  the  custody  of  the  child,  it  lacks  essential  features  which 
we  are  accustomed  to  find  in  all  legislation  affecting  rights  of  prop- 
erty or  persons;  and  we  do  not  think  that  the  necessity  of  construc- 
tion requires  us  to  give  that  meaning  to  the  language  of  the  statute/ 
The  finding  of  the  District  Oourt  must  be  taken  to  be  that  thtf 
child  was  in  the  condition  which  required  the  custody  of  the  over- 
seers of  the  poor  according  to  the  statute,  and  she  was  given  into 
their  custody  for  that  reason,  and  not  because  the  father  was  ad- 
judged to  have  forfeited  his  right.  The  commitment  is  valid,  and 
the  custody  in  which  the  child  is  held  is  lawfpl,  and  subject  to  the 
rights  of  Uie  father.  The  statute  does  not  provide  any  way  in 
which  the  father  can  maintain  his  rights.  He  can  apply  to  over- 
seers of  the  poor  to  discharge  the  child,  for  the  reason  that  the  ob- 
ject of  the  commitment  has  been  accomplished,  and  on  showing! 
bis  ability  and  fitness  to  take  charge  of  the  child,  she  should  be  dis- 
charged to  them.  The  statute  leaves  that  in  their  discretion,  it  i» 
true^  aiid  as  to  matters  other  than  the  right  of  the  parent,  their' 
discretion  may  be  absolute;  but  the  rights  of  the  parent  can. 
be  protected  on  habeas  corpi$s  by  this  court  Itjilwaukee  Industrial^ 
School y.  Suporvisors  and  Hous$of  JRefMfi^  X*  Suan,,Mbi  suprcL 
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We  think  that  the  commitment  is  evidence  of  the  condition  of 
the  child,  as  in  need  of  reBtraint  on  account  of  the  neglect  of  the: 
parent,  at  the  time  of  the  commitment;  bat  that  ic  ia  not  binding 
upon  the  father  as  an  adjudication  upon  his  rights,  and  that  he  has 
a  right  to  show  that  the  cause  stated  for  the  commitment  does  not 
now  exist,  that  he  is  competent  and  fit  to  have  the  care  of  the  child 
and  that  the  welfare  of  the  child  ¥rill  permit  of  her  removal  from 
her  present  custody. 

The  ease  should  be  remitted  for  further  hearing  before  a  singly 
judge.  Ordered  accordingly. 

Note  bt  thb  Rbportbr.  — The  leading  case  seema  to  be  i9c  parte  Craum, 
4  Whart.  9,  A.  D.  1888,  where  the  coart  said*  *<  The  house  of  refuge  Is  not  ■ 
prison,  but  a  school.  Where  reformation  and  not  punishment  is  the  end,  It  maj 
indeed  be  used  as  a  prison  for  juvenUe  oonyicts  who  would  else  be  committed 
to  a  common  Jail;  and  in  respect  to  these,  the  constitutionality  of  the  ae| 
which  incorporated  it  stands  clear  of  controversy.  It  is  only  in  respect  of  the 
application  of  its  discipline  to  subjects  admitted  on  the  order  of  a  court,  a 
magistrate  or  the  managers  of  the  alms-house,  that  a  doubt  is  entertained. 
The  object  of  the  charity  is  reformation,  by  training  its  inmates  to  indnstiy; 
by  imbuing  their  minds  with  principles  of  morality  and  religion;  by  fumlsli 
ing  them  with  means  to  earn  a  liylng;  and  above  all  by  separating  them  from 
the  corrupting  Influence  of  Improper  associates.  To  this  end,  may  not  the 
natural  parents,  when  unequal  to  the  task  of  education  or  unworthy  of  It,  be 
superseded  by  the  parent  patrim,  or  common  guardian  of  the  community?  It  ii 
to  he  remembered  that  the  public  has  a  paramount  interest  in  the  virtue  and 
knowledge  of  its  members,  and  that  of  strict  right  the  business  of  education 
lielongs  to  it.  That  parents  are  ordinarily  intrusted  with  it  Is  because  it  can 
seldom  be  put  Into  letter  hands;  but  where  they  are  incompetent  or  corrupt, 
what  is  there  to  prevent  the  public  from  withdrawing  their  faculties,  held,  as 
ihey  obviously  are  at  its  sufferance?  The  right  of  parental  control  is  a  natural' 
but  not  an  unalienable  one.  It  Is  not  excepted  by  the  declaration  of  rights  out 
of  the  subjects  of  ordinary  legislation;  and  it  consequently  remains  subject  to 
the  ordinary  legislative  power,  which  If  wantonly  or  inconveniently  used,( 
would  soon  be  constitutionally  restricted,  but  the  competency  of  which,  as  the 
government  is  constituted,  cannot  be  doubted.  As  to  abridgment  of  indefeasi- 
ble rights  by  confinement  of  the  person,  it  Is  no  more  than  what  is  twme,  to  a 
greater  or  less  extent,  in  every  school,  and  we  know  of  no  natural  right  to  ex' 
emption  from  restraints  which  conduce  to  an  infant's  welfare.** 

In  HouBe  of  Refuge  v.  Ryan,  37  Ohio  St.  197,  the  court  said:  **  It  was  not 
the  intention  to  confer  upon  mayors  and  like  officers  judicial  powers  over, 
ihe  legal  rights  of  pareuts  to  the  custody  of  their  children.  The  para-, 
mount  object  is  the  good  of  such  infants  as  are  destitute  of  parental  care.  It 
Is  tl) '  exercise  of  that  parental  guardianship  which  the  State  has  assumed. 
The  proceeding  Is,  In  its  nature,  special.  While  notice  to  parents  or  others 
standing  in  that  relation  to- infants  should  be  given  where  practicable.' it  is  not 
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6BiMintiiil  to  the  jurisdiction  of  the  examining  ofBcer.  Tliese  officers  are  not 
inyested  witli  power  to  finally  adjudicate  the  legal  rights  of  parties.  The 
eoope  and  purpose  of  this  statute  is  to  provide,  in  a  summary  maooer,  for  the 
destitute  and  homeless,  as  well  as  the  vicious,  and  to  provide  for  the  mainte- 
nance  and  discipline  of  those  who  might  otherwise  grow  up  in  the  habits  of 
idleness  and  crime.  It  is  conceded  that  such  a  notice  is  not  required  when  the 
infant  is  accused  or  convicted  of  crime,  or  is  held  as  a  witness.  This  is  so,  not 
because  the  parent  has  forfeited  any  of  his  legal  rights,  but  because  in  such 
«ases  the  police  power  of  the  State  is  paramount.  So  where  the  grand  jury,  in 
place  of  an  indictment  for  crime,  makes  a  return  that  the  infant  should  be  com-; 
mitted  to* the  house  of  refuge,  or  the  reform  farm,  the  court,  after  notice  to. 
the  infant  alone,  and  without  a  jury,  determines  the  case,  and  commits  tho: 
aecused. 

"If  this  is  a  correct  exposition  of  the  statute,  the  next  inquiry  is,  whether  \ 
an  act  which  does  not  require  notice  is  against  public  policy,  and  in  violation 
of  the  fundamental  law  of  the  land?  The  error  of  the  court  below  consisted  in. 
assuming  that  the  judgment  of  the  committing  officer  divested  the  parent  of 
bis  legal  right,  wiUiout  an  opportunity  of  being  heard.  It  is  obvious  that  thia 
is  a  misconception.  The  prooeedmg  is  purely  statutory.  It  is  intended  to. 
provide  a  summary  method  for  caring  for  destitute  children. 

'*  The  commitment  is  not  designed  as  a  punishment  for  crime,  but  to  place  des-, 
titute,  neglected  and  homeless  children,  and  those  who  are  in  danger  of  grow- 
ing  up  as  idle  and  vicious  members  of  society,  under  the  guardianship  of  the 
public  authorities,  for  their  proper  care  and  to  prevent  crime  and  pauperism., 
As  to  such  infants,  it  is  a  home  and  a  school,  not  a  prison.  While  no  provision 
is  made  for  a  notice  to  those  interested,  if  such  there  be,  of  the  pendency  of  the 
proceeding,  yet  it  would  doubtless  be  proper  for  the  examining  officer,  where 
It  is  practicable,  before  making  the  order,  to  require  such  notice,  but  the 
statute  does  not  seem  to  require  it  as  essential  to  the  exercise  of  this  power.. 
As  was  said  in  PreseaU  v.  SUUe,  19  Ohio  St.  188,  where  a  similar  question  arose, 
'neither  the  infant,  nor  any  person  who  would  in  the  absence  of  such  com- 
mitment be  entitled  to  his  custody  and  services,  will  be  without  a  remedy. . 
Th^  statute  itself,  as  well  as  the  provisions  relating  to  habeas  corpus,  provides 
an  adequate  and  complete  remedy.  In  such  a  direct  proceeding,  the  commit- 
ment does  not  operate  to  restrict  the  power  of  the  court  on  Aa6ea«  corpus,  to  in- 
quire fully  into  the  cause  of  the  detention,  and  to  determine  upon  the  whole 
case,  whether  the  parent  is  entitled  to  the  custody  of  his  child. 

"The  court  below  should  have  fully  heard  this  case  upon  its  merits,  the: 
commitment  loeing  in  due  form,  and  if  the  father  was  not  a  suitable  person  to^ 
have  the  care  of  these  children,  should  have  remanded  them  to  the  custody  of 
defendants,  until  legally  discharged.  The  authority  of  the  State,  parens 
patruB,  to  assume  the  guardianship  and  education  of  neglected  homeless  chil. 
dren,  as  well  as  neglected  orphans,  is  unquestioned.  The  institutions  of  pub-. 
lie  charity,  for  this  purpose,  in  this  State,  are  a  subject  of  just  pride  to  every ^ 
•dtizen.  The  provisions  of  law  under  which  these  institutions  are  maintained, 
^o.uld  receiye  such  a  construction  as  will  not  defeat  their  humane  intention.  So, 
long  IMS  the -management  of  these  institutious  is  held  to  public  account,  and  i% 
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imeiutble  to  the  ooarts,  there  need  be  no  apprehension  that  per^oDal  ri^ht8> 
will  be  infringed,  especially  where,  as  in  this  case,  direct  and  ample  remedies  b}r 
haibeiu  earpui  are  provided  for  the  protection  of  the  legal  rights  of  parents  and: 
others." 

In  SUUe  V.  Bajf,  New  Hampshire  Supreme  Coart,  Juljr  81, 1885,  it  was  held«i 
that  a  statute  which  authorises  a  Justice  of  the  peace  to  commit  to  tiie  indas-' 
trial  school  a  minor  under  the  age  of  seventeen  years,  npco  a  complaint  chaiging^ 
a  crime  with  respect  to  which  the  Jurisdiction  of  the  Justice  only  extends  to  re-' 
quiring  the  accused  to  recognise  in  sureties  for  his  appearance  at  court,  is  in  eoa- * 
iliotwitharticlel9of  the  Bill  of  Rights.  The  court  said:  '*  But  the  commitment: 
aad'detention  of  the  relator's  sons  Is  Justified  by  the  respondent  upon  theground- 
that  the  Industrial  school  Is  not  a  prison,  that  the  order  of  the  commitment  was^ 
not  a  sentence,  and  that  their  detention  is  not  a  punishment.  The  contention* 
'is,  the  industrial  school  Is  part  of  the  school  system  of  the  State,  and  that  the 
State  BS  parent  patria  niAy  detain  in  the  school  such  scholars  as  may  need  its- 
discipline.  If  it  is  a  privilege  to  be  admitted  a  member  of  the  school,  it  is  a 
privilege  limited  to  '  ollenders  against  the  laws/  At  no  time  sinoe  its  institn*-' 
Hon,  in  1855.  have  Its  doors  l)een  open  to  the  admission  of  any  other  class  of  ^ 
Scholars.  Its  advantages  have  not  been  offered  to  every  minor  under  the  age  of 
seventeen  years  who  might  desire  to  dnter,  or  whose  parents  or  guardian  might 
seek  to  place  him  there.  The  relatOT^s  sons  were  sent  to  the  school,  either 
because  they  had  committed  some  crime  or  offense,  or  because  the  Justice' 
Judged  it  to  be  for  their  '  interest  or  benefit  *  to  l>e  placed  there.  For  which* - 
ever  of  these  causes  they  were  committed,  the  commitment  was  illegal.  Aft 
already  remarked,  they  have  never  been  convicted  of  the  crime  of  burglary: 
And  they  have  not  been  tried  nor  had  any  opportunity  to  defend  against  any 
other  charge.  If  the  order  for  their  commitment  was  made  liecause  the  Justices 
j\idged  it  to  be  for  their  'interest  and  benefit,'  the  answer  Is  that  he  has  ne 
authority  by  statute  to  commit  them  for  that  cause. 

"  Whenever  a  court  or  a  Justice  may  send  a  minor  to  the  school  he  may  fix 
the  term  during  which  he  may  be  kept  at  the  school  at  not  less  than  one  year  nor' 
extending  beyond  the  age  of  twenty-one  yean,  as  the  court  or  Jusdee  '  shall' 
judge  most  for  his  true  interest  and  l>enefit.'  The  limh  of  his  stay  or  conflne-' 
ment  in  the  school  is  determined  by  the  consideration  of  what  shall  be  '  most 
fdr  his  true  interest  and  benefit,*  but  the  statute  does  not  confer  upon  the  coaii' 
6t  Justice  the  power  to  send  a  minor  to  the  school  solely  for  the  reason  that  the 
court  or  Justice  may  he  of  opinion  that  it  may  be  for  the  interest  or  l>enefit  of 
the  minor  to  l>e  sent  there.  The  original  name  of  the  school '  House  of  Reforms^ 
tion  for  Juvenile  and  Female  Offenders  against  the  Laws,*  Laws  of  1855,  chap.  • 
1660,  indicated  the  character  of  the  institution.  The  act  provided  that  any  boy  • 
under  the  age  of  eighteen  jrears,  or  any  female  of  any  age, '  convicted  of  any 
offense  known  to  the  laws  of  this  State  and  punishable  by  imprisonment  other, 
tlian  such  as  may  be  punished  by  imprisonment  for  life,*  might  be  sentenced* 
to  the  house 'of  reformation.  Id.  §  4.  At  no  period  in.  itS:history  could  he  a' 
person  become  an  Inmate  of  the  Institution  unleiss,  b^lng  withinihe  prescribed* 
ige,  he  or  she  had  been  convicted  of  a  crime  or  offense.  The  only  exception  i»: 
lihe  uriconstitutional  provinlon  inserted  in  thie  revision  of  1867  (Gen.  8tst.»' 
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thAli.  269,  §  14;  Gen.  Laws»  ehlip:  287,  g  14)  authorising  %  jasiloe  lo  send  to 
Hie  aehdol «  minor  less  tlum  lOTenteen  yenn  of  agv  wUen  he  alnlf  hare  or» 
toed  to  reeogniie  for  his  afipennuMe  at  the  Snprame  Goort.  We  cannol 
Ignore  the  facttliatin  the  pablie  eatimatlon  the  Beliool  has: always  been  re^ 
garded  as  a  guari  penal  institution,  and  the  detentlOb  of  ks  inmates  or  scholais 
as  involuntary  and.  constrained.  The  great  purpose  of  the  institution  wasr 
the  separation  of  youthful  offenders  from  hardened  criminals  of  mature  years, 
in  the  hope  of  their  ultimate  reformation  and  of  their  becoming  useful  dtl- 
sens.  But  the  fact  cannot  be  oYerloeked  that  the  detention  ot  the  inmates  lit 
regarded  to  some  extent  in  the  nature  of  a  punishment^  with  more  or  less  of 
disgrace  attached  on  that  account.  If  the  order  committing  a  minor  to  the 
school  is  not  a  sentence  but  tlie  substitute  for  a  sentence,  ma  claimed  by  the  re» 
spondent,  what  is  a  substitute  for  a  sentence  but  a  sentence  in  and  of  itselff  It 
is  worthy  of  remark  that  the  legislatttre  has  not  undertalcen  to  authorise  the 
commitment  ot  a  minor  to  the  industrial  ichool  upon  the  mere  presentment  of 
the  grnnd  jury. 

**  In  this  case  the  relator,  the  nstural  guardian  of  his  sons,  has  been  de- 
priced  of  their  care,  nurture,  education  and  custody  against  his  consent,  and 
without  any  trial  or  hearing  to  which  he  wasa.palty,  upon  the  ground,  and  only- 
ground,  that  the  Justice  found  there  was  Jusit  cause  to  require  them  to  appear 
St  the  Supreme  Court  to  answer  further.  If  he  Is  not  a  suitable  person  to  hmvm 
the  care  and  education  of  his  cbiidram,  that  fact  has  not  been  found,  nor  does 
it  appear  that  their  education  has  been  neglected..  But  how  far  he  is  entitled 
to  be  heard  upon  that  question  we  ids  <not  decide.  We  have  only  alluded  t» 
the  matter  as  showing  what  consequences  may  flow  froin  the  unlawful  com*- 
mitment  of  a  minor  to  the  school.  Where  the  commitment  is  lawful,  the  loss- 
by  the  parent  of  his  custody  of  his  child  follows  as  one  of  the  incidents  for 
which  there  is  no  remedy,  and  perhaps  in  many  InsULnoes,  beouise  of  his  un-» 
fitness,  there  ought  to  be  none. 

.  **  It  Is  further  desenring  of  consideration,  that  the  relator's  sons,  If  Indicted 
lor  the  crime  of  which  they  were  charged  before  the  justice,  cannot  plead <> 
0iilr^i9if  c<mci6<,  although  they  may  remkin  at  the  school  the  full  term  for 
which  they  were  sentenced;  and  if  their  detention  at  the  school  is  a  punish* 
ment,  they  are  liable  to  be  punished  twice  for  the  same  offense,  in  ylolation  of 
the  fundamental  maxim,  'IT&mo  debet  biepumri,*  etc.    Broom  Leg.  Max.  348.- 

.  "  In  coming'to  this  conclusion  we  have  not  overlooked  the  decisions  in  other 
States.  MUwaiukee  InduetfHal  School  v.  Supenieors  MUwMkee  County^  40' 
Wis.  828;  s.  c.,  28  Am.  Rep.  702;  McLean  GouiUy  v.  Humphreys,  104  III.  878; 
PetiUon  of  Ferrier,  108  111.  867;  s.  c,  42  Am.  Rep.  10;  Roth  v.  Houee  of 
B^ugc,  31  Md.  820;  Bs^  parte  Orouee,  4  Whart.  (Penn.)  0.  In  those  cases  the 
detention  of  abandoned,  dependent  or  depraved  children,  in  houses  of  refuge 
or  In  industrial  or  reform  schools  is  upheld,  upon  the  ground  that  the  power 
of  magistrates  .and  county  courts  to  commit,  and  of  such  institutions  to  detaia 
such  children  is  "  of  the  same  character  of  tike  jurisdiction  exercised  l)y  the 
Court  of  Chancery  over  the  persons  and  property  of  infants,  having  founda- 
tion In  the  prerogative  of  the  crown,  flowing  from  its  general  power  and  duty 
a^pafw^.pairim  to  protect  those  who  have  no  other  lawful  protector.  2  Stoiy^ 
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£q.  Jar.  1838.  Sheldon,  J.,  in  PeHHon  of  Ferritr,  supra.  Or  as  stated  in 
Sx  parte  Oroum,  fvpro,  '  Majr  not  the  natural  parents,  when  unequal  to  the 
task  of  education  or  an  worthy  of  it,  be  superseded  by  the  parent  paMm,  or 
eommon  guardian  of  the  communitj? '  As  to  the  soundness  of  the  reasons  g^Ten 
in  these  cases  we  have  notliing  to  say.  No  one  of  them  is  an  authoritj  for 
the  commitment  of  a  minor  cliarged  with  the  commission  of  a  crime  to  such  an 
institution,  without  some  Itind  of  a  trial  and  conviction.* 

"  People  V.  Thtrner,  55  III.  280;  s.  c,  8  Am.  Rep.  845,  was  an  application  by 
the  father  for  a  writ  of  habeae  eorpue  fur  the  discharge  from  a  reform  school 
of  his  minor  son.  A  statute  of  Illinois  authorised  the  commitment  to  a  reform 
school  of  children  between  six  and  sixteen  years  of  age  who  are  '  vagrants  or 
destitute  of  proper  parental  care  or  are  growing  up  in  mendicancy,  idleness  or 
vice,  to  remain  until  reformed,  or  until  the  age  of  twenty-one  years.*  The  re- 
lator's son,  committed  to  the  school  under  this  statute,  was  discharged,  the 
commitment  being  held  not  to  have  been  for  any  criminal  offense,  and  the 
statute  was  declared  unconstitutional.  His  confinement  was  held  to  be  im- 
prisonmeDt  without  due  process  of  law.  Thornton,  J.,  said:  'Such  a  re- 
straint upon  natural  liberty  is  tjranny  and  oppression.  *  *  *  If  a  father 
confined  or  imprisoned  his  child  for  one  year,  the  majesty  of  the  law  would 
frown  upon  the  unnatural  act,  and  every  tender  mother  and  kind  father  would 
rise  up  in  arms  against  such  monstrous  Inhumanity.  Can  the  State,  as  parens 
patria,  exceed  the  power  of  the  natural  parent,  except  In  punishing  crime? 

"  In  CotntnonteeaUh  v.  Bbrregan,  127  Mass.  456,  it  was  held  that  certain 
statutes  relating  to  Juvenile  offenders  so  far  as  they  purport  to  give  inferior 
tribunals  Jurisdiction  of  offenses  punishable  by  infamous  punishment,  are  un- 
constitutional. 

"  A  statute  of  Ohio  authorised  the  grand  Jury,  where  a  minor  under  the  age 
of  sixteen  years  Is  charged  with  crime,  and  the  charge  appears  to  be  supported 
by  evidenoe  sufficient  to  put  the  accused  upon  trial,  instead  of  finding  an  In- 
dictment, to  return  to  the  court  that  the  accused  is  a  suitable  person  to  be 
committed  to  the  house  of  refuge  and  directed  the  court  thereupon  to  order  his 
commitment  without  trial  by  Juty.  The  statute  was  declared  constitutional. 
PreecoU  v.  State,  19  Obio  St.  184;  8.  c  ,  2  Am.  Rep.  888.  The  decision  is  put  upon 
the  ground  that  the  case  '  is  neither  a  criminal  prosecution  nor  a  proceeding 
according  to  the  course  of  the  common  law,  in  which  the  right  to  a  trial  by 
jury  is  guaranteed.  The  proceeding  is  purely  statutory,  and  the  commitment 
in  cases  like  the  present  Is  not  designed  as  a  punishment  for  crime,  but  to 
place  minors  of  the  description  and  for  the  causes  specified  in  the  statute, 
under  the  guardianship  of  the  public  authorities  named,  for  proper  care  and 
discipline,  until  they  are  reformed,  or  arrival  at  the  age  of  majority.  The  in 
stitution  to  which  they  are  committed  is  a  school,  not  a  prison,  nor  Is  the 
character  of  their  detention  affected  by  the  fact  that  it  is  also  a  place  where 
Juvenile  convicts  may  be  sent,  who  would  otherwise  be  condemned  to  confine- 
ment  in  the  common  Jail  or  penitentiary.' 

"  The  statute  further  provided  that  in  case  the  cause  for  the  child's  deten- 
tion shall  be  inquired  into  by  a  proceeding  in  habeas  corpus  it  shall  be  a  sufil* 
dent  return  to  the  writ  that  he  was  committed  to  the  guardianship  of  the  dl* 
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ivctory  of  the  school,  and  that  the  period  for  his  discharge  had  not  arrived.  U 
is  intimated  in  tiie  opinion  of  the  court  that  it  is  questionable  whether  tills 
provision  can  pperate  to  restrict  the  power  of  the  court,  invested  by  the 
Constitution  with  jurisdiction  in  fiobeas  corpus,  from  inquiring  fully  into  the 
cause  of  the  detention  of  a  person  restrained  of  his  liberty. 

**  With  due  respect  for  the  learned  court  which  pronounced  this  opinion^ 
we  are  not  convinced  of  the  soundness  of  its  reasoning  or  conclusion.  Thf» 
proceedings  by  which  the  accused  was  adjudged  a  suitable  person  to  be  com- 
mitted to  the  house  of  refuge  were  conducted  in  secret,  without  bis  knowl- 
edge or  consent  or  that  of  his  parent  or  guardian,  with  no  opportunity  to  be 
represented  by  counsel,  to  be  confronted  with  and  cross-examine  the  witnesses 
for  the  prosecution,  or  to  produce  witnesses  in  his  own  behalf.  The  liberty 
of  the  minor  during  the  term  of  his  minority^  which  might  be  for  a  period  of 
many  years,  was  made  to  depend  upon  the  delil>erations  of  a  secret  tribunal. 
A  judgment  rendered  upon  such  an  ex  parte  hearing  is  as  little  calculated  t» 
command  the  respect  of  the  community  as  the  proceedings  of  the  ancient 
court  of  the  star  ciiamber.  And  so  far  as  the  other  cases  cited  are  like  the 
Ohio  case  in  legal  effect,  we  cannot  follow  them. 

"  Whether  what  has  been  called  a  trial  in  other  jurisdictions  in  cases  of  thik 
class  is  a  trial  within  the  meaning  of  our  Constitution,  and  whether  on  any 
ground  than  that  of  a  charge  of  crime,  the  legislature  can  authorize  minors  or 
persons  of  age  to  be  committed  to  the  industrial  school  without  a  trial  by  jury. 
If  it  were  claimed,  and  without  the  consent  of  parent  or  other  guardian,  are 
questions  on  which  we  give  no  opinion. 

*'  Persons  poor  and  standing  in  need  of  relief  may  and  must  be  cared  for  by 
the  overseer  of  the  poor,  and  may  be  sent  to  the  alms-house  for  support;  but  their 
detention  cannot  be  regarded  as  involuntary.  They  are  in  no  sense  deprived 
of  their  liberty  without  the  judgment  of  their  peers  or  against  the  law  of  the 
land.  They  are  neither  criminals  nor  charged  with  the  commission  of  crime, 
and  this  provision  of  the  Constitution  was  not  understood  by  its  framers,  as 
restricting  the  power  of  the  legislature  to  prescribe  for  the  relief  of  the  worthy 
poor.  ik>  children  of  profligate  parents,  or  with  vicious  surroundings,  may  be 
taken  from  the  custody  of  their  natural  guardians  and  committed  to  the  guar- 
dianship of  those  who  will  properly  care  for  their  moral,  intellectual  and 
physical  welfare.  Prime  v.  Foot,  ante,  52.  But  this  is  a  power  exercised 
by  the  State  as  parens  pairim  in  the  welfare  and  interest  of  its  citizens.  3 
Story  £q.  Jur.,  ^  1388. 

*'  The  common  law  principle  of  reasonable  necessity  has  an  extensive  con- 
stitutional o\^nX\ou^ Aldrieh  v.  WriglU,  53  N.  H.  898,  899,  400:  s  c,  IG 
Am.  Rep.  889;  Haley  v.  Coleord,  59  N.  H.  7,  8;  s.  c,  47  Am.  Rep.  178; 
I£apki/is  V.  Dickson,  59  N.  H.  235;  Johnson  v.  Perry,  56  Vt.  703;  SUOs 
V.  Morgan,  59  N.  H.  822,  325  —  and  in  many  cases  authorizes  the  re- 
straint  of  an  insane  person.  Colby  v.  Jackson.  12  N.  H.  526;  DaHs  v« 
Merm,  47  N.  H.  208;  O'Connor  v.  JSvcklin,  59  X.  II.  589.  591 ;  KeU/ier  v, 
Putman,  60  Vt.  80;  Hinchman  v.  RirJiie,  Bright.  (Penu.)  143;  Fletc/ier  y. 
Fletcher,  1  E.  &  E.  420;  BuswpII  Insanity,  $§  19-24;  even  when  he  is  com. 
mitted  to  an  asylum  upon  a  defective  process.     8fiuttletoorih*s  cases,  9  A.  4l 
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E.  (N.  8.)  651.  Blit  a  magistrate's  power  to  commit  to  the  industrial  school 
'for  detention  daring  minority,  every  person,  under  the  age  of  seventeen  years, 
•charged  with,  bat  not  oonvicted  of  an  offense  paaishable  with  imprisonment 
•otherwise  than  for  life '  on  the  ground  of  the  '  true  interest  and  benefit '  of  the 
accused,  does  not  come  within  any  oonstitational  idea  of  reasonable  necessity 
that  has  prevailed  in  this  State.  For  his  interest  and  benefit  the  magistrate 
■might  as  well  be  authorised  to  send  him  to  the  State  prison  as  to  the  indot- 
tiial  school,  or  any  other  penal  institution.'' 


PKAT  Y.  STBBBIK& 

an  MsM  819.) 

Marriage  —  tenonqf  ^  enHreUei. 

.Land  oonv^jred  to  husband  and  wife  is  held  in  tenancy  by  entireties,  anaileeled 
by  the  statute  enabling  married  women  to  take  and  hold  property  to  their 
sole  and  separate  use.* 

ACTION  to  reooyer  a  room  in  it  house.    The  opinion  Btitfes  the 
point.    The  plaintiff  had  judgment  below. 

W.  P,  Harding y  for  defendant 
W.  SchofiOd,  for  plaintiff. 

Field,  J.  The  real  property  was  oonyeyed  to  Orise  K.  Stebbins 
and  Ann,  his  wife,  their  heirs  and  assigns,  by  deed  dated  October 
Zl,  1868.  At  common  law,  both  husband  and  wife  weire  seised  of 
the  estate  thus  granted  per  tout  et  non  per  my  as  one  person, 
and  not  as  joint  tenants  or  tenants  in  common.  There  could  be  no 
seyerance  of  such  an  estate  by  the  act  of  either,  and  no  partition  of 
the  land  during  their  joint  lives,  and  the  survivor  bedame  sole 
seised  of  the  entirety  of  the  estate.  Pierce  v.  Chace,  108  Mass. 
254;  Walee  v.  Coffin,  18  Allen,  218. 

This  tenancy  by  entireties  is  essentially  a  joint  tenancy,  modified 
by  the  common-law  doctrine  that  husband  and  wife  are  one  person, 
and  was  not  changed  by  our  statutes  enacting  that  **  conveyances 
and  devises  of  lands  made  to  two  or  more  persons  shall  be  construed 
to  create  estates  in  common  and  not  in  joint  tenancy,  unless,^  eta, 
because  among  other  reasons,  the  statute  expressly  excepts  oonvey* 

•  See  note,  2S  Am.  B^  65. 
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anoes  and  deraes  to  husband  and  wife.  Pab.  Stats.,  ch«  126,  §§  5, 
6;  Oeu.  Stats.,  ch.  89,  §§  13,  14;  Rer.  Stats.,  ch.  59,  §§  10,  11; 
Wales  y.  Coffin,  ubi  supra.  See  idso  Shaw  v.  Hearsay,  5  Mass.  521. 
This  exception  was  repealed,  and  conyeyances  to  husband  and  wife 
declared  to  create  estates  in  common,  by  the  statute  of  1885,  ch. 
287;  but  this  statute  cannot  affect  the  decision  of  this  case,  as  it 
was  passed  after  the  plaintiff's  rights  had  become  yested,  and  his 
action  had  been  brought. 

The  statutes  which  were  enacted  before  this  conyeyance,  to 
enable  married  women  to  take  and  hold  property  to  their  sole  and 
separate  use,  do  not  in  terms  apply  to  an  estate  granted  to  husband 
and  wife.  Stats.  1845,  ch.  208,  §  3;  1855,  ch.  304;  1857,  ch.  249 ; 
Oen.  Stats.,  ch.  108,  §  1.  Neither  do  the  statutes  on  the  same 
subject,  enacted  after  this  conyeyance,  and  before  the  deliyery  of 
the  lease  to  the  plaintiff.  Stat.  1874,  ch.  184;  Pub.  Stats.,  ch.  147, 
§  1;  Stat  1884,  oh.  301. 

In  Pierce  y.  Chaca^  uiieuprai  the  deed  to  husband  and  wife  was 
dated  June  29*,  1857,  which  was  the  day  on  which  the  statute  Otf 
1857,  ch.  249,  took  effect.  The  deed  was  held  to  conyey  the  com- 
mon-law rights,  although  the  effect  of  the  statutes  then  in  force 
relating  to  the  separate  property  of  married  women  was  not  notic^i 
In  Hayward  y  Gain,  110  Mass.  278,  the  deed  was  dated  Septein^ 
her  17,  1866,  and  recited  a  consideration  paid  by  the  husband  and 
wife;  but  the  grant  was  to  the  husband,  and  the  court  found  that 
there  was  a  resulting  trust  in  fayor  of  the  wife  in  one-half  of  the 
land.  The  court  said:  **  It  is  true  that  if  the  deed  had  been  made 
to  them  jointly,  as  the  master  reports  it  was  their  understanding 
that  it  should  be,  it  would  haye  created  an  estate  in  them  which 
would  haye  been  incapable  of  seyeranoe  ( Wahs  y.  Coffin,  13  Allen, 
tKLd),  because  that  is  the  legal  construction  of  such  a  deed;  and  th6 
circumstances  of  the  purchase  would  not  be  admissible  to  show  k 
different  intent.^ 

The  statutes  enabling  a  married  woman  to  receiye,  hold,  manage 
and  dispose  of  real  and  personal  property  in  the  same  manner  as  if 
she  were  sole,  cannot  we  think  be  construed  to  apply  to  the  estate 
by  entireties  of  husband  and  wife,  because  other  statutes  in  effect 
preyented  this  conyeyance  from  being  construed  as  creating  a  ten- 
ancy in  oommon;  and  if  a  married  woman  held  this  estate  as  if  she 
were  sole,  she  would  hold  it  as  a  tenant  iu  common  with  her  hus- 
bands    At  common  law  by  a  conyeyance  to  A.  and  B.,  his  wife> 
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and  C,  A.  and  B.  took  one-half  and  C.  the  other,  but  if  under  theae 
statutes,  B.  is  to  take  as  if  she  were  sole.  A.,  B.  and.G.  would  each 
take  a  third,  unless  it  were  held  that  these  statutes  did  not  affect 
any  rights  except  those  between  husband  and  wife.  See  Jiander  y. 
HarrU,  27  Cli.  Div.  166. 

The  provisions  requiring  the  assent  of  the  husband  in  writing  to 
her  conveyance,  or  his  joining  with  her  in  the  conveyance,  (h- 
the  consent  of  one  of  the  judges,  etc.,  in  the  Gen.  Stats.,  ch.  108, 
§  3,  which  were  in  force  when  this  conveyance  was  made,  could  not 
be  held  applicable  to  an  estate  by  entireties  in  husband  and  wife, 
unless  it  beheld  that  the  husband's  assent  in  writing  to  her  con- 
veyance, or  the  consent  of  one  of  the  judges,  etc.,  either  enables 
her  to  convey  the  estate  of  both,  or  severs  the  wife's  interest  so  chat 
she  can  convey  that  in  the  same  manner  as  if  she  held  it  as  an 
ordinary  joint  tenant,  or  as  a  tenant  in  common  with  her  husband; 
and  there  are  no  words  that  indicate  any  such  intent  on  the  part 
of  the  legislature.  Such  an  intent  is  not  to  be  assumed,  when  other 
provisions  of  the  statutes  prevent  conveyances  to  husband  and 
wife  from  being  construed  as  creating  estates  in  common,  and  when 
no  authority  is  given  to  the  husband  to  sever  his  tenancy  by  any 
conveyance  which  he  can  make,  or  to  convey  his  own  real  property 
by  an  assent  to  the  deed  of  his  wife;  and  it  was  not  the  intention 
that  the  effect  of  his  assenting  to  his  wife's  conveyance  should  be 
to  convey  any  property  which  he  held  in  his  own  right.  If  the 
wife  held  her  intercFt  in  such  a  tenancy  as  this  is  to  her  sole  and 
separate  use,  the  tenancy  would  be  destroyed,  because  the  essential 
characteristic  of  the  estate  is  that  the  interests  of  husband  and  wife 
in  it  cannot  be  separatjd;  and  construing  the  different  provisions 
of  the  statutes  in  force  when  the  plaintiff  acquired  his  rights,  we 
think  it  appears  that  the  legislature  intended  that  this  i)eculiar 
tenancy  should  be  preserved  as  it  existed  at  common  law. 

The  decisions  in  other  States  upon  the  effect  of  somewhat  simi- 
lar statutes  turn  more  or  less  upon  the  particular  terms  of  the 
statutes.  For  decisions  that  these  statutes'do  not  affect  estates  by 
entireties,  see  Berths  v.  Nunin,  92  N.  Y.  152;  s.  c,  44  Am. 
Rep.  361;  Marburg  v.  Cole,  49  Md.  40i;  s.  c,  3)  Am.  Rep.  206; 
Ilulett  V.  laloWy  57  Ind.  412;  s.  c,  26  Am.  Rep.  64;  Hemingwatf 
V.  Scales,  42  Miss.  1;  s.  0.,  2  Am.  Rep.  586;  McCurdt/  V.  Canning, 
64  Penn.  St.  39;  Diver  v.  Diver,  56  Penn.  St.  100;  Fishery.  Provin, 
25  Mich.  347;  Robinson  v.  JEagle,  29  Ark.  20*2;  McDuffx.  Beau- 
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Aamp^  50  Miss.  531;  Rogers  y.  Oriiler,  I  Dana,  242;  Den  y,  Jlar- 
dUkbergh,  10  N.  J.  L.  42;  s.  o.,  18  Am.  Dec.  371.  8ee  also  contra^ 
OUbper  V.  Cooper,  76  III.  57;  Hoffman  v.  Stigers,  ^8  Iowa,  302; 
Cfarife  ▼.  CZarA,  56  N.  H.  105. 

..  The  rights  of  husband  and  wife  in  this  estate  most  therefore  })o 
dttermlDed  by  the  common  law.  By  that  law  the  right  to  control 
the  possession  of  such  an  estate  during  their  joint  lives  is  in  the 
husband,  as  it  is  when  the  wife  is  sole  seised.  ''  Neither  could 
ckmvey  during  their  joint  lives  so  as  to  bind  the  other,  or  defeat 
the  right  of  the  survivor  to  the  whole  estate,''  Pierce  v.  Chace, 
ubi  9upra ;  but  subject  to  this  limit^ition,  the  husband  has  the 
rights  in  it  which  are  incident  to  his  own  property,  and  the  rights 
which  by  the  common  law  he  acquires  in  the  I'eal  property  of  his 
wife.  He  has,  during  coverture,  the  usufruct  of  all  the  real  estate 
which  his  wife  has  in  fee  simple,  fee  tail,  or  for  life.  By  the  great 
weight  of  authority,  he  has  the  right  to  make  a  lease  of  an  estate 
conveyed  in  fee  to  him  and  his  wife,  which  will  be  good  against 
the  wife  during  coverture,  and  will  fail  only  in  the  event  of  his 
wife  surviving  him.  Washburn  v.  Burns,  5  Vroom,  18;  Barber  v. 
Harris,  15  Wend.  615;  Jackson  v.  McConnell,  19  Wend.  175;  Top^ 
p%tig  V.  Sadler,  5  Jones  (N.  C),  357;  Fairchild  v.  Chasielleux,  1 
Barr  176;  s.  c.  44  Am  Dec.  117;  Pollok  v.  Kelly,  6  Ir.  C.  L. 
867, 375;  Berths  v.  Nunan,  ubi  supra  ;  Wyckof  v.  Gardner,  Spen- 
cer, 556;  Ames  v.  Norman,  4  Sneed,  683;  Ward  v.  Ward,  14  Ch. 
Div.  506;  Godfrey  v.  Bryan,  14  Ch.  Div.  516. 
[Minor  matters  omitted.] 

Judgment  on  the  verdici» 
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(lil]lan.«.) 
Skiinie — stoek^etbkig^ — eorporats  coupons  payable  in  stoek. 

A  corponiion  Issaed  notes  with  interest  ooopons,  payable  to  bearer  three  jean 
from  date,  and  containing  this  provision*  '*  Tlie  bolder  hereof  maj"  on  a 
daj  named,  "  or  *'  on  another  daj  named,  six  montlifl  later,  "  and  at  no  other 
time,  exchange  this  note,  coapons  not  due  being  attached,  for  the  stock  of 
the  eompany  at  par,  tliat  is  for  one  abaro."  At  a  subaeqaent  meeting  of  tlie 
«ivporation;  before  the  firet  date  named  in  the  note,  it  was  voted  to  increase 
llie  eapital  stock,  and  the  stockholder  were  given  the  right  to  take  shares 
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at  par  therein^  in  the  proportion  of  one  new  share  to  three  old  aharea.  At 
the  time  the  notes  wereissaed,  there  was  in  the  hands  of  tmstees*  a  aalB- 
dent  amount  of  fall  paid  stook  of  the  oorporation.  subject  to  its  control  and 
not  otherwise  appropriated,  to  enable  it  to  perform  its  contract  to  dellTer 
stook  for  the  notes.  BM,  that  a  Ull  in  equity,  filed  on  the  day  when  the 
aboye-aamed  meeting  was  held,  by  a  holder  of  said  notes,  to  enable  him  to 
share  on  equitable  terms  in  the  bMiefit  of  the  issue  of  the  additional  shara^ 
could  not  be  maintained. 


B 


ILL  to  obtain  shares  of  stock.  The  opinion  states  the  case*  Tha 
bill  was  dismissed  below. 


W.  O.  Russell  and  0.  A.  Prince,  for  plaintiff. 
B.  R.  Hoar  and  J.  E.  Hudson^  for  defendants. 

Garokeb,  J.  The  phiintiff  in  this  bill  in  equity^  which 
filed  on  March  27,  1888,  held  certain  notes  with  coupons  attached^ 
payable  to  the  bearer  thereof  in  three  years  after  their  date,  issued 
by  the  defendant  company  on  October  20,  1882.  Each  note  con- 
tained this  provision:  '^  The  holder  thereof  may,  on  the  20th  of 
April,  1884,  or  on  the  20th  of  October,  1884,  and  at  no  other  time^ 
exchange  this  note,  coupons  not  due  being  attached,  for  the  stock 
of  the  company  at  par,  that  is  for  one  share.''  At  a  meeting  of 
the  stockholders  of  the  company,  held  March  27, 1883,  it  was  voted 
to  increase  the  capital  stock,  and  the  stockholders  were  given  the 
right  to  take  shares  at  par  therein,  in  the  proportion  of '  one  new 
share  to  three  old  shares  held  by  them  respectively. 

The  bill  alleges  that  at  the  time  the  convertible  notes  were 
issued,  there  was  in  the  hands  of  the  defendant  trustees  a  sufficient 
amount  of  full  paid  stock  of  the  company,  subject  to  its  control 
and  not  otherwise  appropriated,  to  enable  it  to  perform  its  contract 
to  deliver  stock  for  said  notes,  and  that  there  was  no  other  way  in 
which  the  company  could  lawfully  perform  its  contract  than  by  the 
delivery  of  said  shares  so  held  by  said  trustees;  that  the  vote  to 
issue  the  notes  and  the  issuing  them  was  an  appropriation  o£  said 
stock  to  the  fulfillment  of  said  contract;  and  that  the  contract  be- 
came In  substance  a  contract  to  deliver  said  stock  in  exchange  for 
said  notes,  and  charged  said  stock  in  the  hands  of  the  trustees  with 
a  trust  for  the  benefit  of  the  holders  of  said  notes.  The  plain iLlf, 
as  the  holder  of  a  large  number  of  these  convertible  notes,  couicnas 
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ihat  he  had  the  right  to  share  on  equitable  terms  in  the  benefit  of 
the  issue  of  said  additional  shares. 

The  first  inquiry  respects  the  oonstruction  of  the  contract  be- 
tween the  parties  This  is  in  writing,  and  is  embraced  in  the  con* 
▼ertible  note  which  the  phuntifF  holds  against  the  company.  It 
will  he  seen  that  this  writing  contains  no  reference  to  the  shares 
of  stock  held  by  the  trustees  when  the  note  was  issued.  There  ia 
no  agreement  therein  that  the  option  which  was  given  the  holder 
should  apply  to  any  particular  shares  of  stock  of  the  corporation. 
No  express  trust  is  created  therein  in  relation  to  any  shares  of  the 
company's  stock.  In  all  these  respects  the  contract  is  bald  and 
naked. 

.  The  plaintifiF  contends  that  the  words  *^  stock  of  the  company,'' 
as  used  in  the  contract,  have  reference  to  the  shares  then  held  in 
trust  for  the  company,  and  that  the  contract  is  to  be  construed  as 
a  contract  to  sell  a  specified  portion  of  said  shares;  that  inas- 
much as  the  parties  must  be  presumed  to  have  intended  that  which 
was  legal  rather  than  illegal,  their  contract  will  be  construed  ao- 
cordingly;  that  the  only  possible  legal  contract  was  a  contract  to 
sell  shares  then  owned  by  the  company,  and  hence  the  presumption 
is  that  the  company  intended  to  contract  to  sell  a  given  number  of 
t)ie  shares  of  which  it  was  the  owner.  The  presumption  is,  with* 
out  doubt,  that  the  parties  must  have  intended  that  which  was 
legal  rather  than  illegal,  and  their  contract  will  be  construed  ac- 
cordingly. But  the  presumption  that  the  company  intended  to. 
contract  to  sell  a  given  number  of  the  shares  of  which  it  was  the 
owner  when  the  contract  was  entered  into  does  not  necessarily 
follow. 

The  stock-jobbing  act  (Pub.  Stats.,  ch.  78,  §  6)  declares  a  con* 
tract  for  the  sale  or  transfer  of  the  stock  of  corporations  like  that 
of  the  defendant  company  to  be  void,  unless  the  party  contracting 
to  sell  or  transfer  the  same  is,  at  the  time  of  making  the  contract 
the  owner,  or  has  the  control  thereof.  It  is  a  well-recognized  rule, 
that  the  adjudged  construction  of  a  statute,  by  a  foreign  State  or 
country  where  it  was  enacted,  is  to  be  given  to  it  when  it  is  after- 
ward passed  by  the  legislature  of  another  State  or  country.  Gam- 
monwealth  v.  HartndU  3  Oray,  450.  Before  the  stock-jobbing  act 
of  New  York  was  enacted  here,  in  substantially  the  same  form  as 
there,  the.  courts  of  New  York  had  decided,  that  if  a  person  con- 
tracting to  deliver  stock  at  a  future  day,  had  stock  in  his  possession 
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or  control  when  he  made  the  contract,  he  was  not  obliged  to  keej^ 
the  stock,  or  to  deliver  that  identical  stock,  but  that  the  contract 
could  be  performed  bj  the  delivery  of  any  other  shares  of  the  same 
stock.     Frosi  v.  OlarksoUy  7  Cow.  24.    A  contract  to  sell  sharea 
owned  by  the  company  at  the  time  the  contract  was  made  was  not, 
as  the  plaintiff  argues,  the  only  possible  legal  contract.    The  party 
promising  to  deliver  stock  at  a  future  time  must  under  the  statute' 
be  the  owner  or  have  the  control  of  suflScient  stock  to  fulfil  his 
contract  at  the  time  the  contract  is  made.     It  is  not  to  sell  the^ 
same  shares,  because  the  contract  can  be  performed  by  the  delivery- 
of  any  other  shares  of  the  same  stock.  The  presumption  contended  * 
for  by  the  plaintiff  does  not  logically  follow,  that  the  company 
intended  to  contract  to  sell  a  given  number  of  the  shares  of  which 
it  was  the  owner.    The  stock-jobbing  act  did  not  entitle  the  bearer 
of  the  convertible  notes  to  receive  any  specific  shares.     Nor  did  it' 
compel  the  company  to  tie  up  its  shares,  to  keep  them  idle  and  use« 
less  during  the  three  years,  to  await  the  uncertain  option  of  the 
bolder  of  the  notes.    The  presumption  seems  to  be  contrary  to 
that  contended  for  by  the  plaintiff.     The  statute  created  no  duty 
and  no  obligation  on  the  part  of  the  company  in  relation  to  the 
stock  held  by  its  trustees  when  this  contract  was  made.   It  created 
no  express  or  implied  trust  that  the  stock  should  be  held  to  respond 
to  the  demands  of  the  holders  of  these  notes. 

The  plaintiff  argues,  that  until  the  option  was  declared,  the 
company  was  bpund  to  keep  itself  in  a  position  to  carry  out  either 
of  the  promises  contained  in  the  notes,  at  the  election  of  the 
holder.  The  contract  does  not  make  this  requirement.  This  case 
is  not  one  where  the  option  may  be  declared  at  any  time,  one 
where  the  company  would  be  bound  to  hold  itself  in  readiness  to 
respond  to  the  demand  of  the  plaintiff  every  day  and  hour.  It 
specifies  two  days  when  the  exchange  shall  be  made,  and  carefully 
states  that  at  no  other  times  but  upon  those  designated  days  can  it 
be  done. 

The  plaintiff  argues  that  the  contract  could  not  have  been 
Intended  to  refer  to  shares  to  be  thereafter  issued,  since  it  wae 
made  by  the  directors  of  the  company,  and  that  they  had  iio  power 
to  make  issues  of  stock,  that  power  belonging  to  the  stockholders 
of  the  company  (Pub.  Stats.,  ch.  106,  §  34),  and  such  new  issue,  if 
made  under  the  Pub.  Stats.,  ch.  105,  §  20,  could  only  l)e  disposed 
of  by  offering  it  to  previous  stockholders.     These  propositions  may 
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be  conceded.  The  statates  have  carefully  provided  tor  the  dispo- 
sition of  new  stocky  and  have  marked  out  the  manner  in  which  H 
shall  bo  distributed.  The  contract  could  not  have  been  intended 
to  refer  to  such  stock,  upon  the  presumption  that  the  parties  must 
have  Intended  that  which  is  legal  rather  than  illegal. 

The  plaintiff  contends  that  the  contract  could  not  have  intended 
to  refer  to  stock  to  be  purchased  bj  the  company;  and  that  it  was 
not  competent  for  the  company  to  deal  in  its  own  shares  by  buying 
and  selling  them  in  the  market.  There  may  have  been  other  ways 
in  which  provision  could  have  been  made  by  the  company  to  com- 
ply with  the  requirement  of  this  contract.  But  is  it  material  to 
^inquire  whether  the  company,  at  the  time  of  making  the  contract, 
had  then  the  means  of  possessing  itself  of  the  shares  of  its  own 
stock,  in  order  to  deliver  them  in  the  future?  Was  not  that  ques- 
tion postponed  to  the  time  when  they  would  be  demanded,  and  the 
company  be  required,  upon  the  option  of  the  holder  ot  the  note,  to 
'deliver  them?  '^The  mode  in  which  one  party  to  a  bargain  shall 
enable  himself  to  do  what  he  has  agreed  to,  is  no  concern  of  the 
other  party,  and  is  no  part  of  the  contract."  Bacon  v.  Parker, 
:137  Mass.  309.  The  contract  was  legal ;  when  it  was  entered  into 
the  company  had  one  method  of  fulfilling  it,  and  this  was  sufficient. 
The  holders  ot  the  notes  must  rest  content  until  the  time  arrives 
when  they  can  exercise  th^ir  option,  and  demand  the  stock  guar- 
anteed to  them. 

In  giving  a  construction  to  the  contract  contained  in  these  con- 
vertible notes,  as  bearing  upon  the  question  whether  the  shares  of 
stock  held  by  the  company  when  tho  contract  was  made  became 
attached  to  and  part  thereof,  the  evidence  in  the  case  relating  to 
the  issue  of  notes  of  similar  character  in  1880  or  1881  is  of  soihe 
effect  in  showing  the  understanding  of  the  parties  as  to  this  con- 
tract. The  notes  then  issued  contained  the  express  provision  that 
the  holders  thereof  should  have  the  right  to  convert  them  into  any 
new  issue  of  stock  pnor  to  a  given  date.  The  plaintiff  held  noteis 
of  this  first  issue,  and  knew  of  the  right  attached  to  them,  and  ho 
also  knew  that  the  convertible  notes  of  the  issue  we  are  now  con- 
sidering contained  no  such  right  Both  parties  understood  that  the 
contract,  by  its  written  terms,  gave  the  holder  no  such  right  as  Avas 
contained  m  the  first  issue  of  notes.  We  do  not  think  that  we  are 
empowered  to  write  into  the  contract  terms  which  neither  party 
tiirderstood,  at  the  making  thereof,  were  any  part  of  the  same. 
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This  case  is  not  like  that  of  Price  y.  Minoi^  107  Mass.  49,  where 
the  undertaking  of  the  defendant  was  in  relation  to  three  hundred 
shares  of  stock  which  he  then  held,  and  which  he  promised  to  hold 
for  the  plaintifF  until  the  happening  of  a  future  and  expected  eyent, 
m  the  meantime,  or  a  part  thereof,  the  profit  or  diyidend  from  the 
shares  to  belong  to  the  plaintiflC.  In  the  case  at  bar,  there  was  no 
appropriation  of  any  specified  stock  to  be  used  in  fulfilling  the  con« 
tract  named  in  the  notes.  At  the  time  the  notes  were  issued  the 
plaintifF  was  not  a  stockholder  under  the  contract,  nor  was  he  such 
when  the  new  stock  was  issued.  The  contract  he  had  made  obli- 
gated the  company  to  pay  him  a  certain  sum  of  money  at  the  ex- 
piration of  three  years,  with  interest,  as  appeared  by  the  coupons 
attached  to  the  notes,  or  to  exchange  his  notes  for  the  stock  of  the 
company  upon  certain  dates.  During  the  time  the  notes  were  mn- 
mng,  he  was  m  no  sense  a  stockholder,  nor  do  we  find,  upon  the 
facts,  that  he  was  an  equitable  stockholder.  He  had  no  yested 
right  or  title  in  any  particular  stock.  His  rights  and  interest  as  a 
stockholder  of  the  company  were  postponed  to  the  time  when  he 
should  make  his  option  and  demand  his  stock.  Pending  this  time^ 
the  contract  gaye  him  the  nght  to  payment  of  the  coupons  attached 
to  the  notes,  and  nothing  more.  Whether  he  would  eyer  acquire 
interest  in  the  stock  of  the  company  under  his  contract  was  condi- 
tional, and  depended  upon  the  event  of  his  option,  and  until  that 
was  exercised  he  had  no  claim  to  any  stock  of  the  company.  His 
oontract  did  not  attach  to  it  the  stock  which  the  company  held  when 
the  notes  were  issued.  The  conyertible  notes  were  independent  of 
any  particular,  specified  shares  of  stock,  and  the  company  held  these 
shares  free  from  any  obUgation  expressed  or  implied  m  the  contract 
Each  stood  separate  and  alone,  free  from  any  rights  or  interests  attach, 
ing  the  one  to  the  other.  The  company  could  legally  treat  this  stock 
as  it  saw  fit.  It  could  hold,  sell,  hypothecate,  or  lend  it.  Being 
subject  to  no  trust,  belonging  absolutely  to  the  company,  it  could 
hold  and  dispose  of  the  same  at  its  pleasure. 

We  do  not  find  that  the  contract  contained  in  these  con- 
yertible notes  gave  the  plaintiff  any  equitable  mterest  in  the  stock 
of  the  company,  held  by  trustees  for  its  benefit  and  disposal;  and 
that  in  holding  said  stock,  neither  the  trustees  who  held  it  for  the 
company  nor  the  company  were  clothed  with  any  trust  for  the 
plaintiff  in  relation  thereto. 

Decree  diamtesmg  the  bill  affirmed* 
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Jfi/ffoUaUe  inatmmmU — ^keek  to  faUe  order — bona  JUo  Mdor. 

A.y  fepnaenting  himself  to  be  C.  B.,  took  stolen  goods  to  the  defendant,  rep- 
leeenting  himself  to  be  the  owner,  end  ordering  him  to  sell  them  for  him. 
The  defendant  relTing  on  those  representations,  sold  the  goods,  and  gave 
him  in  payment  his  eheek  payable  to  the  order  of  GL  B.  A.  indorsed  the 
elieck  in  blank  by  that  name,  and  transferred  it  for  valne  to  the  plaintiff. 
The  defendant  diseoTering  the  fraud  stopped  payment  of  the  cheek.  BM, 
thai  the  plaintiff  could  reooTer  the  amount  thereof.    (See  note,  p,  478.) 

ACTION  on  a  check.     The  opinion  states  the  case.    The  plain- 
tiff had  judgment  below. 

S.  J.  Thomas  and  (7.  8.  Sampson,  for  defendants. 

O.  F.  KitiredgOj  for  plaintiff. 

FiBLD,  J.  The  name  of  a  person  is  the  yerbal  designation  by 
which  he  la  known,  but  the  yisible  presence  of  a  person  affords 
sorer  means  of  identifying  him  than  his  name.  The  def endants,  for 
a  yalnable  consideration,  gaye  the  check  to  a  person  who  said  his 
name  was  Charles  Barney,  and  whose  name  they  belieyed  to 
be  Charles  Barney,  and  they  made  it  payable  to  the  order  of 
Charles  Barney,  intending  thereby  the  person  to  whom  they  gaye 
the  check.    The  plaintiff  receiyed  this  check  for  a  yaluable  con*  i 

sideration,  in  good  faith,  from  the  same  person,  whom  he  believed 
to  be  Charles  Barney,  and  who  indorsed  the  check  hy  that  name.  I 

It  appears  that  the  defendants  thought  the  person  to  whom  they 
gaye  the  check  was  Charles  Barney,  of  Swanzey^  a  person  in  exis-  | 

tence,  but  it  does  not  appear  that  they  thought  so  from  any  repre-  < 

sentations  made  by  the  person  to  whom  they  gave  the  check,  I 

although  this  perhaps  is  immateriaL      It  is  dear  from  these  &cts,  , 

that  although  the  defendants  may  haye  been  mistaken  in  the  sort  i 

of  man  the  person  they  dealt  with  was,  this  person  was  the  person  | 

intended  by  them  as  the  payee  of  the  check,  designated  by  the 
name  he  was  called  in  the  transaction,  and  that  his  indorsement 
of  it  was  the  indorsement  of  the  payee  of  the  check  by  that  name. 
The  contract  of  the  defendants  was  to  pay  the  amount  of  the  check 
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to  this  person  or  his  order,  and  he  has  ordered  it  ]iaid  to  the  phun- 
tiff.  If  this  person  obtained  the  check  from  the  defendants  bj 
fraadulent  representations,  the  plaintiff  took  it  in  good  faith  and 
for  value.  See  Samuel  y.  Cheney,  135  Mass.  278;  s.  c,  46  Am.  Rep. 
4C7;  Edmunds  v.  iierchaniff  Transportaiion  Co.y  135  Mass.  283. 

Judgment  on  the  verdici. 

■ 

Note  bt  thb  RKPORTER.~See  Eohn  y.  Watkins,  26  Kmns.  691;  s.  c,  40 
Am.  Rep.  836. 

In  Blodgeit  y.  Jaekicnh  40  N,  H.  21.  it  was  held  that  when  a  note  is  made 
payable  to  a  firm,  and  no  such  firm  exists,  the  person  to  whom  such  note  was 
given  may  assume  such  firm  name,  and  indorse  said  not«  in  the  name  of  such 
firm,  and  it  will  be  good  in  the  hands  of  an  innocent  holder. 

To  the  same  effect  is  Ort  v.  Fatcler,  31  Eans.  478. 

In  Forbes  v.  Espy,  21  Ohio  St.  183,  it  was  said  :  "It  appears  from  the 
agreed  statement  of  facts,  that  all  the  parties  (except  Mara)  to  the  trans- 
actions stated,  acted  in  good  faith  and  in  the  usual  mode  of  doing  such 
business.  But  Mara,  for  the  purpose  of  defrauding  the  general  govern- 
ment out  of  itif  revenues,  and  shielding  himself  from  detection,  assumed 
the  name  of  '  Charles  Clark.'  And,  in  that  assumed  name,  he  bought  the  nut 
megs  from  Wreford,  Dillon  &  Co.,  in  Canada,  and  smuggled  them  into  the 
United  States,  at  Detroit;  and  in  that  name  shipped  them  from  Detroit  to 
Cochran,  Holmes  &  Co.,  at  Cincinnati,  to  l>e  sold  by  them  on  commission,  and 
asked  for  return  of  sales  and  proceeds.  Cochran,  Holmes  &  Co.  made  return 
of  sales  to  him,  and  having  indorsed  this  bill  to  *  Charles  Clark,'  remitted  it  to 
Detroit  to  that  address.  Mara  received  it,  and  afterward  indorsing  it  in  the 
name  of  'Charles  Clark/  delivered  it  for  a  valuable  consideration  to  Wreford, 
Dillon  &  Co.,  from  whom  the  plaintiffs  received  it.  It  is  also  conceded  that 
Wreford,  Dillon  &  Co.  had  no  knowledge  of  Biara*s  fraud,  or  that  his  name  of 
Charles  Clark  was  assumed. 

"  Now  the  judgment  below  must  be  reversed,  if  either  of  the  following 
propositions  can  be  maintained,  to  wit: 

"1.  That  the  legal  title  to  this  bill  passed  from  Cochran,  Holmes  &  Co.  to 
Wreford.  Dillon  &  Co.,  by  the  indorsement  of  the  former  to  Mara  under  his 
assumed  name  of  'Charles  Clark.*  and  by  his  subsequent  indorsement  by  the 
same  name  to  Wreford,  Dillon  &  Co.;  or 

"  2.  That  Cochran,  Holmes  &  Co.  are  estopped,  as  against  the  plain  tiff s» 
from  denying  that  the  title  so  passed. 

"The  first  proposition  we  deem  it  unn(>co3sary  to  resolve,  as  an  afiirmative 
solution  of  the  second  is  decisive  of  this  case. 

*'We  cannot  however  dismiss  the  case  without  remarking,  that  by  the 
weight  of  English  cases,  and  by  some  American  decisions,  the  indorbement  by 
Mara,  of  the  name  'Charles  Clark,*  upon  this  bill,  at  the  time  he  delivered  it 
to  Wreford,  Dillon  &  Co  ,  was  a  forgery.  Byles  Bills  [262];  (6th  ed.  of  Bayley 
Bills,  572);  Rus  &  Ry.  209,  1  Leach.  94  and  172;  East  P.  C.  940-959;  2  Pars. 
Bills,  585.  and  cases  cited  in  notes.  Nor  can  it  be  doubted,  as  a  general  rule^ 
that  the  title  to  a  bill  cannot  be  transferred  by  a  forged  indorsement. 
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"  It  is  well  settled  however  both  in  England  and  America,  that  a  note  or  bill 
knowingljr  made,  drawn  or  indorsed  to  a  fictitioas  person,  is  to  be  regarded  as 
made,  drawn  or  indorsed  to  bearer,  and  may  be  transferred  by  delivery  merely. 
Byles  BiUs  [61];  3  T.  B.  174,  182,  481;  4  £.  D.  Smith,  88;  Story  Bills,  56  and 
200,  and  notes. 

'*  Troe  this  is  not  such  a  case;  nor  is  this  a  case  where  a  bill  was  intended 
to  be  indorsed  to  a  particular  person,  and  the  person  intended  was  not  in 
existence,  as  if,  for  instance,  he  were  dead,  and  that  fact  was  not  known,  and 
a  person,  other  than  the  one  intendcni  to  take,  fraudulently  indorsed  the  bill 
over  by  usin{^  the  name  of  such  fictitious  person.  Such  last  mentioned 
indorsement  would  be  a  forgery,  and  ineffectual  to  transfer  title.  The  title  in 
0uch  case  would  remain  in  the  first  indorser. 

"But  in  this  case  the  person  intended  as  indorser  by  Cochran,  Holmes  & 
Co.  was  a  real  person,  in  actual  existence,  but  designated  by  a  false  or 
assumed  name,  of  which  last  fact  they  were  ignorant.  It  matters  not  whether 
they  were  induced  to  adopt  that  name,  through  the  fraud  of  Mara,  or  by  mis- 
take. The  person  so  intended  by  such  false  or  assumed  name,  subsequently, 
by  using  the  same  name,  indorsed  and  delivered  the  bill  to  an  innocent  pur- 
chaser. 

.."  It  is  questionable  whether  this  last  indorsement  be  a  forgery.  22  Iowa, 
879.  But  if  it  be,  it  may  still  be  doubted  whether  it  falls  within  the  genera) 
rule  above  stated.    22  Iowa.  879. 

:  "If  however  the  legal  title  did  not  pass    from  Cochran,  Holmes  &  Co 
because  there  was  no  '  Charles  Clark '  to  take  under  their  indorsement;  or  to 
Wreford,  Dillon  &  Co.  because  Mara's  indorsement  was  a  forgery;  still  the 
second  proposition,  above  stated,  must  be  resolved,  viz. :  are  the  defendants  or 
Cochran,  Holmes  &  Co.  estopped  from  denying  the  plaintiffs'  title  ? 

"  '  The  principle  of  estoppel  in  pau  has  a  very  extended  and  Just  application 
in  the  law  of  bills  and  notes,  the  doctrines  of  which  are  designed  to  give  credit 
and  circulation  to  negotiable  securities,  and  to  that  end  throws  its  protection 
around  the  honest  and  fair  holders  thereof.'  *See  14  Ind.  882;  114  £ng.  C.  L. 
426,  432;  15  N.  Y.  575}  5  Cow.  688,  711;  22  Iowa.  404;  1  Pars.  Notes  and  Bills, 
660,  589,  244;  Story  Notes,  §  80;  Edw.  Bills,  250;  and  PhiUips  v.  Thum,  114 
E.C.  U694. 

"  Cochran,  Holmes  &  Co.  having  indorsed  this  bill  to  '  Charles  Clark,'  deliv- 
ered it  to  William  Mara.  And  if  facts  are  more  significant  than  words,  they 
Intended  to  indorse  it  to  Mara,  as  they  certainly  intended  to  deliver  it  to  him. 
By  the  transfer  of  the  bill,  their  purpose  was  to  pay  for  the  nutmegs,  and 
Cbey  intended  to  make  payment  to  the  person  from  whom  they  received  them. 
Mara  was  that  person.  They  were  ignorant  of  his  true  name,  and  supposed  it 
to  be  Clark.  He  had  deceived  them  as  to  his  name,  but  not  as  to  his  identity. 
He  was  in  fact  the  identical  person  from  whom  they  had  received  the  nut' 
me^,  and  for  whom  they  intended  the  bill,  when  they  indorsed  it  to  '  Charles 
Clark.' 

"  Suppose  Cochran,  Holmes  &  Co  ,  in  the  presence  of  Wreford.  Dillon  & 
Co.,  had  indorsed  the  bill  to  *  Charles  Clark,' and  delivered  it  to  William 
Mara,  saying  this  is  the  amount  due  you  on  account  of  your  nutmegs,  and 
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Mara  bad  then  aod  there  indorsed  aod  delivered  it  to  Wreford,  DiUon  &  Cat 
The  case  woald  have  been  on  all  fours  witb  the  present;  and  we  tbink  tbaf 
under  sncb  eiroumstanees,  Wreford,  Dillon  &  Go.  migbt  well  baye  relied  upoa 
the  oondact  of  Cochran,  Holmes  &  Co.  as  a  representation  that  Man's  name 
was  Clark,  although  thej  bad  no  interest  in  the  transaction  between  them.  It 
mast  be  kept  in  mind  that  Cochran,  Holmes  &  Co.  thus  pat  in  circulation  a 
negotiable  security,  and  invited  the  world  to  give  it  credit.  We  cannot  resist 
the  conclusion,  that  the  indorsement  by  Cochran,  Holmes  &  Co.,  to  Charles 
Clark,  and  their  delivery  as  part  of  the  same  transaction,  must  be  regarded  as 
an  aflHrmation  to  all  persons  not  otherwise  Informed,  tliat  there  was  aueb  a 
panon  as  Charles  Clark,  and  that  BCara  was  that  person." 
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041  Mao.  an.) 

ChrporoHon — prMHikigoJker  to  b(mrowfirmn^tUUiobaf^  pledged f or  l^^ 

If  an  officer  of  a  corporation,  forbidden  bj  statute  to  borrow  money  from  it,  so 
borrows  and  pledges  as  seoaritj  the  bonds  of  an  innocent  tliird  person  as  bis 
own,  the  corporation  aoqaires  title  thereto,  if  it  acted  in  good  faith,  altboogb 
the  loan  was  also  in  violation  of  a  rule  of  the  directors. 

I  OTION  to  recover  the  yalae  of  bonds.    The  opinion  states  the 


\  O.  Ru$9eU  A  Q.  Putnam^  for  plaintiflk 
:  0.  JSfndieott  A  A.  D.  Faster,  for  defendant 


MoBTON^  0.  J.  This  is  an  action  of  tort  in  the  nature  of  troTer, 
to  recover  the  value  of  certain  negotiable  coupon  bonds  held  by  the 
defendant  as  collected  security  for  several  promissory  notes  signed 
by  Sidney  W.  Burgess. 

Benjamin  F.  Burgess  held  the  bonds  in  dispute  as  trustee  under 
the  will  of  Lysander  A.  Ellis,  deceased.  At  several  times  he  ap- 
plied to  the  defendant  for  loans  of  money  upon  the  notes  of  his  son 
Sidney,  offering  these  bonds  as  collateral  security.  These  applica- 
tions were  submitted  to  the  finance  committee,  a  committee  charged 
with  the  duty  of  investing  the  funds  of  the  defendant  company, 
which  passed  votes  authorizing  the  several  loans,  and  these  votes 
were  afterward  approved  by  the  directors.    Thereupon  Benjamin 
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F.  Bargess  delivered  the  bonds  to  the  defendant,  and  received  the 
amounts  of  the  loans. 

Benjamin  F.  Bnrgess  was  a  member  of  the  finance  commiM;ee, 
and  was  present  at  all  the  meetings,  bat  neither  spoke  nor  voted 
upon  the  question  of  allowing  said  application.  The  other  mem- 
bers of  the  committee  knew  that  the  loans,  thongh  in  the  name  of 
Sidney  W.  Burgess,  were  for  the  benefit  of  said  Benjamin  F.  Burgess, 
or  his  firm,  composed  of  himself  and  Walter  Burgess  another  son» 

At  the  time  said  loans  were  made  and  said  bonds  received,  Ben- 
jamin F.  Burgess  and  his  firm  were  in  good  financial  standing,  and 
the  members  of  the  finance  committee,  except  said  Burgess,  made 
the  loans  and  took  tiie  security  without  any  knowledge  or  sus- 
picion that  said  securities  were  not  the  property  of  said  Benjamin 
F.  Burgess,  or  of  said  firm,  and  in  the  belief  that  said  loans  were 
abundantly  secured,  and  were  wise  and  prudent  investments  of  the- 
funds  of  the  company.  The  presiding  justice  of  the  Superior  Oourt, 
who  heard  the  case  without  a  jury,  has  found  that  although  the  loana 
were  in  form  loans  upon  the  notes  of  Sidney  W.  Burgess,  Benjamin 
F.  Burgess  was  in  fact  the  borrower  of  the  funds  of  the  corporation;, 
and  that  said  Benjamin  F.  Burgess  took  no  part,  on  behalf  of  the 
corporation,  in  the  transactions  in  which  said  loans  were  made. 

For  the  purposes  of  this  discussion,  we  treat  the  case  as  if  the 
loans  had  been  made  in  form  and  directly  to  Benjamin  F.  Burgess. 
We  do  not  understand  the  plaintiffs  to  contend  that  the  defendant 
is  affected  with  the  knowledge  of  Burgess  of  the  fraud  in  the  trans- 
fer of  the  bonds  in  dispute.  Upon  this  point,  the  case  of  Innerar^ 
iUf  V.  MerchanPs  Naiumal  Sank,  139  Mass.  332;  s.  c,  52  Am. 
Bep.  760,  is  conclusive  against  them.  But  they  contend  that  the 
contract  between  Burgess  and  the  defendant  was  illegal  and  void; 
and  that  the  defendant  cannot  retain  the  bonds  which  were  given 
as  security  for  the  void  contract. 

This  is  the  vital  question  in  the  case.  The  statute  provides  that 
"  no  member  of  a  committee  or  officer  of  a  domestic  insurance  com- 
pany, who  is  charged  with  the  duty  of  investing  its  funds,  shall 
borrow  the  same,  or  be  surety  for  such  loans  to  others,  or  directly 
or  indirectly  be  liable  for  money  borrowed  of  the  company. ''  Pub. 
Stats.,  ch.  119,  §  47. 

It  is  a  rule  universally  accepted  that  if  a  statute  prohibits  a  con- 
tract in  the  sense  of  making  it  unlawful  for  any  one  to  enter  into 
it,  such  a  contract,  if  made,  is  wholly  void,  and  oaimot  be  enforced. 
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But  it  is  often  a  difficult  question  to  determine  wiietber  a  statute 
forbidding  an  act  to  be  done>  or  enjoining  the  mode  of  doing  it»  is 
prohibitory,  so  as  to  make  any  contract  in  violation  of  it  absolutely 
void,  or  whether  it  is  directory  in  its  purpose,  and  does  not  neces- 
sarily invalidate  the  contract  Though  it  may  be  impossible  to 
formulate  a  rule  which  will  reconcile  all  the  adjudications,  yet  the 
decisions  recognize  a  clear  distinction  between  these  two  classes  of 
cases. '  There  is  a  large  class  of  cases,  both  m  this  country  and  in 
England,  in  which  statutes  have  enacted,  in  substance,  that  goods 
bhould  only  be  sold  in  ceri:ain  measures,  or  in  a  certain  manner,  or 
after  being  inspected  and  branded  by  public  officers;  and  it  has 
•been  held  that  contracts  of  fidale  which  do  not  meet  the  require- 
ments of  such  statutes  are  absolutely  void.  The  purpose  of  such 
statutes  is  to  protect  the  buyer  from  the  imposition  of  the  seller, 
a  purpose  which  would  be  wholly  thwarted  unless  the  contracts  are 
Jield  void,  and  therefore  the  intention  of  the  legislature  to  make 
ihem  void  is  inferred.  Millet'  v.  Poat^  1  Allen,  434,  and  cases 
«itcd;  Libbey  v.  Do-wmyy  5  Allen,  290;  Sawyer  v.  Smith,  109  Mass. 
220,  and  cases  cited.     Benjamin  on  Sales,  §§  530  el  seq. 

So  statutes  prohibiting  any  work  on  the  Lord's  day,  except  work 
of  necessity  or  charity,  have  been  construed  to  make  entirely  void 
any  contract  made  in  violation  of  their  provisions.  On  the  other 
hand,  there  are  numerous  cases  whore  statutes  forbid  certain  acts 
to  be  done,  and  in  a  sense  forbid  certain  contracts  to  be  made,  and 
yet  it  is  held  that  contracts  made  in  contravention  of  the  statutes 
are  not  void.  When  usurious  contracts  were  forbidden  by  our  laws, 
under  a  penalty  of  forfeiting  threefold  the  amount  of  interest  re- 
served or  taken,  the  act  of  making  such  a  contract  was  illegal,  but 
the  contract  was  not  void.  The  imposition  of  the  defined  penalty 
showed  that  the  legislature  did  not  intend  that  the  contract  should 
be  wholly  void,  as  this  would  be  imposing  an  added  penalty.  Mer- 
rill V.  JUcInlire,  13  Gray,  157. 

In  Leonard  v.  Andrewe,  106  Mass.  435;  s.  c,  6  Am.  Rep.  346,11 
was  held  that  the  provisions  of  the  internal  revenue  laws  of  the 
United  States,  prohibiting  any  person  from  carrying  on  the  busr 
ness  of  wholesale  dealers  in  merchandise  until  they  should  have  paid 
the  special  tax  therein  provided  for,  did  not  invalidate  sales  made 
by  persons  who  failed  to  comply  with  the  statute,  or  prevent  them 
from  recovering  the  price  of  the  goods  sold.  The  same  pomt  was 
decided  in  Aiken  v.  Blaisdell,  41  Vt.  665. 
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The  Revised  Statutes  of  the  United  States  respecting  National 
banks  provide  that  a  bank  shall  not  lend  to  any  one  person,  corpo-^ 
ration  or  firm,  a  sum  exceeding  one-tenth  part  of  the  capital  stock 
actually  paid  in,  and  that  National  banks  shall  not  take  real  estate 
as  collateral  security  except  for  debts  previously  contracted;  and 
it  has  been  repeatedly  held  that  contracts  made  in  contravention  of 
the  statute  are  not  void«  Oold  Miniiig  Co,  v.  Naii<mal  Bank^  96- 
XT.  S.  640;  National  Bank  v.  Matthews,  98.  IT.  S.  621;  National 
Bank  v.  Whitney,  103  IT.  S.  90;  Reynolds  v.  Crawfordsvilh  Na^ 
tional  Bank,  112  U.  S.  405. 

Where  the  officers  of  a  savings  bank  invest  its  funds  in  a  man-* 
ner  forbidden  by  statute,  such  illegal  action  of  the  officers  does 
not  impair  the  validity  of  the  investment,  ffolden  v.  Upton,  134 
Mass.  177. 

Many  other  cases  might  be  cited,  in  which  it  has  been  held  thai 
contracts  made  in  violation  of  the  provisions  of  statutes  are  not 
void,  upon  the  ground  that  the  statutes  are  intended  merely  to  be 
directory  to  the  officers  or  persons  to  whom  they  are  addressed,  and 
not  to  be  conditions  precedent  to  the  validity  of  contracts  made  in 
reference  to  them.  Each  statute  must  be  judged  by  itself  as  a 
whole,  regard  being  had  not  only  to  its  language,  but  to  the  ob- 
jects and  purposes  for  which  it  was  enacted.  If  the  statute  does 
not  declare  a  contract  made  in  violation  of  it  to  be  void,  and  if  it 
is  not  necessary  to  hold  the  contract  void  in  order  to  accomplish 
the  purposes  of  the  statute,  the  inference  is  that  it  was  intended  to 
be  directory,  and  not  prohibitory  of  the  contract. 

The  statute  we  are  considering  does  not  in  terms  prohibit  the 
corporation  from  lending  money  to  its  officers,  or  declare  that  such 
contracts  shall  be  void.  It  is  directed  to  the  officers,  and  by  its 
terms  seems  intended  to  prescribe  rules  to  regulate  the  duty  of  the 
officers  to  the  corporation  and  its  members.  It  does  not  say  that 
the  corporation  shall  not  lend,  but  that  the  officers  shall  not  bor- 
row. In  the  words  of  fjord  Ma.N'^field,  in  Browning  v.  Morris, 
2  Cowp.  790,  793,  the  statute  itself '*  has  marked  the  criminal.'' 
It  is  designed  to  forbid  officers,  who  are  charged  with  the  duty  of 
investing  the  funds  of  the  corporation,  borrowing  of  themselves, 
and  thus  to  prevent  the  risk  of  the  funds  being  invested  by  them, 
under  the  promptings  of  self-interest,  upon  insufficient  security. 
In  other  words,  the  purpose  is  to  protect  the  corporation  and  the 
policy-holders  from  the  dishonesty  or  self-interest  of  the  officers. 
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It  is  intended  as  a  shield  to  the  corporation.  To  construe  it  as 
making  the  promises  of  the  officers  who  borrow  money  in  yiolatioli 
^f  its  provisions  void,  would  defeat  the  main  purpose  of  its  enacts 
menty  and  would  visit  the  consequences  of  the  unlawful  act  of  the 
•officers^  not  upon  themselves,  but  upon  the  corporation  for  whose 
protection  the  statute  was  made.  It  would  require  a  plain  expres- 
sion of  legislative  intention  to  lead  us  to  such  a  construction. 

The  plaintiffs  contend  that  unless  the  contract  is  held  void,  the 
statute  is  rendered  nugatory.  But  this  is  not  so.  If  the  investing 
committee  loans  to  an  officer  in  violation  of  the  duty  imposed  by 
the  statute  upon  it,  all  who  participate  in  the  act  would  be  liable 
for  all  losses  occasioned  thereby,  and  thus  the  main  purpose  of 
protecting  the  policy-holders  would  be  subserved.  The  plaintiffs 
Tely  much  upon  the  case  of  Albert  v.  Savings  Bank,  2  Md.  159. 
But  that  case,  if  not  overruled,  is  very  much  taken  as  an  authority 
by  the  more  recent  case  of  Lesier  v.  Howard  Bank,  83  Hd.  558; 
s.  0.,  3  Am.  Bep.  211,  which  supports  the  views  of  the  defendant. 

For  the  reasons  stated,  we  are  of  opinion  that  the  notes  signed 
by  Sidney  W.  Burgess  are  valid  contracts,  which  can  be  enforced 
by  the  corporation*  This  being  so,  we  see  no  ground  upon  which 
it  can  be  held  that  the  defendant  is  not  entitled  to  hold  the  bonds 
which  it  received  in  good  fiuth  as  collatecal  security  for  the  notes. 
The  bonds  were  negotiable  or  transferable  by  delivery,  and  the  de* 
fendant  took  them  for  a  valuable  consideration  and  without  fraud. 
The  plaintifb  contend  that  they  were  not  taken  ^*  in  the  usual 
•course  of  business,''  because  the  contract  of  borrowing  by  Burgess 
was  illegal  The  rule  is  often  stated  to  be,  that  in  order  to  hold 
such  property  against  the  true  owner,  the  transferee  must  have 
taken  it  for  a  viduable  consideration,  in  good  faith,  in  the  usual 
course  of  business,  without  notice  of  any  want  of  title  on  the  part 
of  the  party  negotiating  it.  It  is  quite  as  often  stated  to  be,  that 
the  transferee  must  have  taken  it  bona  fide  diaSi  tot  value.  Both 
have  the  same  moaning,  and  the  defendant  is  within  either  state- 
ment of  the  rule.  It  gave  value  for  the  bonds;  it  took  them  in 
good  faith,  in  the  ordinary  and  usual  course  of  a  transaction  of 
loaning  money  and  taking  collateral  security,  and  without  any 
notice,  actual  or  constructive,  that  Burgess  was  not  the  owner  with 
full  power  to  transfer  them.  As  to  the  defendant,  the  loan  was 
legal;  and  the  fact  that  Burgess  was  violating  his  duty  in  borrow 
ing  the  money  does. not  take  the  transaction  of  pledging  the  bonds 
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MB  ooUateial  security  oat  of  the  nsual  oooive  of  basinessy  or  tend  to 
excite  any  saspicion  in  the  defendant  that  the  bonds  were  not  hit 
property. 

We  do  not  consider  the  fact  of  any  consjBqnenoe,  that  the  loans 
to  Bnrgess  were  made  in  yiolation  of  the  mle  of  the  directors. 
This  conld  not  haye  more  effect  than  a  viohition  of  the  statute. 
Snch  a  rale  is  a  private  regulation  of  the  directors,  and  its  violar 
iion  or  evasion  could  not  affect  the  validity  of  the  loans. 

Judgment  for  the  defnukmL 


WOODBUBT  V.  WOODBUBT. 

041  MMm  at.) 

JVtftttf  —  conMrueUon — phff$ieian  and  paHenL 

In  an  aotion  bj  an  administntor  to  reoorer  monej  glren  bj  Us  intiBStaie  to  Ohm 
defendant,  on  the  ground  of  undue  influence,  there  was  eridence  thai  ihm 
donor  waa  a  woman  eighty-four  jean  of  age,  sick  much  of  the  time,  weak 
in  mind  and  memorj,  and  broken  down;  that  the  gift  was  of  a  large  portion 
of  the  donor's  estate;  that  the  defendant,  not  a  relatire,  was  her  phjsioian, 
and  attended  her  frequently;  that  he  had  charge  of  all  her  afbdrs;  and  was 
her  only  adylaer;  that  he  was  consulted  by  the  donor  as  to  emplo3ring  or  di^ 
charging  aerrants  or  nurses,  and  as  to  her  domestic  aflaixs;  that  she  dressed 
according  to  his  adyice;  that  she  relied  upon  him  for  direction  in  all  her 
aiEaiis;  that  the  gift  was  made  to  him  without  consultation  with  any  oae^ 
that  the  fact  of  the  gift  haying  been  made  was  kept  secret  by  him  until  afte^ 
her  death;  and  that  when  the  donor's  relatiyes  visited  her,  he  kept  awaj; 
MM,  that  the  question  of  undue  influence  was  properly  submitted  to  tha 
Jury.    {8eiS  note,  p.  488.) 

ACTION  for  money  had  and  received.     The  opinion  states  the 
case.     The  plaintiff  had  judgment  below. 

W.  D,  Nerfhend  dk  0,  O.  Saunders^  for  defendant. 

E,  T.  Burlef/y  for  plaintiff. 

GABDNiBBy  J.  This  is  an  action  for  money  had  and  received,  by 
which  the  plaintiff  seeks  to  recover  $2,861,  given  as  a  gift  inter  vu 
V08  by  the  plaintiff's  intestate  to  the  defendant — ^between  whom  theiv 
existed  confidential  relations,  not  only  of  physician  and  patient. 
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but  also  of  adviser  and  friend,  and  of.  agent  and  principal  —  npoii 
the  ground  that  the  gift  was  obtained  by  the  undue  influence  of  the 
defendant. 

The  defendant  first  requested  the  court  to  instruct  the  jury  that 
there  was  no  evidence  in  the  case  which  would  warrant  them  in 
finding  that  the  defendant  solicited  the  gift,  or  used  any  undue  in» 
fluence  to  obtain  the  same.  The  court  declined  to  give  this  in- 
struction. The  evidence  bearing  upon  the  quelBtion  of  undue  in«^ 
fluence,  introduced  at  the  trial,  is  reported  in  full  in  the  defend- 
ant's bill  of  exceptions.  It  tended  to  show  that  the  donor  was 
eighty-four  years  old,  and  was  sick  much  of  the  time,  weak  in  mind 
and  memory,  and  was  broken  down;  that  the  gift  was  of  a  large 
portion  of  the  donor's  estate;  that  the  defendant,  who  was  not  a 
relative  of  the  donor,  attended  her  as  a  physician,  and  visited  her 
every  day  or  twice  a  week;  that  he  had  charge  of  all  her  affairs  and 
was  her  only  adviser;  that  he  was  consulted  by  the  donor  as  to  em- 
ploying or  discharging  her  servants  or  nurses,  and  as  to  domestic 
affairs,  and  that  she  dressed  according  to  his  advice;  that  she  re- 
lied upon  him  for  direction  in  all  her  affairs;  that  the  gift  was  made 
to  the  defendant  without  consultation  with  any  one,  and  that  the 
fiict  of  the  gift  having  been  made  was  kept  secret  by  him  until 
alter  her  death.  It  was  also  in  evidence,  that  when  the  donor's 
relatives  visited  her,  the  defendant  remained  away.  We  cannot  say 
as  matter  of  law,  that  there  was  no  evidence  in  the  case  which 
would  warrant  the  jary  in  flnding  that  the  defendant  solicited  the 
gift,  or  that  he  used  any  undue  influence  to  obtain  the  same.  The 
evidence  reported  bearing  upon  the  physical  and  mental  condition 
of  the  alleged  donor,  her  age,  the  acts,  doings  and  relations  through 
several  years  of  the  defendant  toward  her,  the  transactions  betweeu 
them  at  and  about  the  time  of  the  alleged  gift,  and  his  general  con* 
duct  toward  her  and  her  relatives,  we  are  satisfied,  raises  such  a 
presumption  of  fact,  that  if  believed  by  the  jury.  It  would  justify 
them  in  finding  that  the  defendant  in  some  form  solicited  the  gif^ 
and  used  undae  infiuence  to  obtain  it.  Howe  v.  Haiae,  90  llass» 
88.  If  undue  influence  must  be  established  by  affirmative  testi- 
mony, with  the  burden  of  proof  upon  the  party  alleging  it,  it  is 
thus  established  when  facts  are  proved  from  which  it  results  as  an 
unavoidable  inference.  Tyler  v.  Gardiner^  35  K.  Y.  559.  '^  In 
some  cases,  undue  influence  will  be  inferred  from  the  nature  of  the. 
transaction  alone;  in  others  from  the  nature  of  the  transactiou. 
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And  the  exercise  of  occasional,  or  habitaal  influence."  SearB  t. 
Bha/nr,  6  N.  Y.  268.  Upon  the  evidence  which  is  reported,  we 
think  that  the  ruling  prayed  for  should  not  have  been  given;  and 
that  the  court  was  fully  justified  in  declining  to  rule  as  requested. 

The  jury  were  instructed  as  follows:  ''  When  a  fiduciary  or  con- 
fidential relation  is  established  between  a  donor  and  a  donee,  a  case 
arises  for  watchfulness  on  the  part  of  those  who  have  to  pass  on  the 
validity  of  the  gift,  to  see  that  this  confidence  has  not  been  abused 
by  the  exercise  of  undue  influence.  The  mere  existence  of  such  a 
confidential  relation  does  not,  as  matter  of  law,  operate  to  bar  the 
right  of  the  beneficiary  to  receive  such  a  bounty.  If  the  donor  was 
at  the  time  of  sound  mind,  and  clearly  understood  the  transaction, 
and  exercised  a  free  will  in  the  act,  under.no  restraint  or  undue  in* 
fluence,  such  gift  will  be  supported.  But  the  law  views  transac- 
tions of  this  kind  between  such  parties  with  some  jealousy,  and  if 
at  the  time  of  the  gift,  the  donor's  mind  was  enfeebled  by  age  and 
disease,  even  though  not  to  the  extent  of  producing  mental  un- 
soundness, and  the  donor  acted  without  independent  and  disinter- 
ested advice,  and  in  the  presence  of  donee,  and  such  gift  was  of  a 
large  portion  of  all  the  donor's  estate,  and  operated  substantially  to 
deprive  those  having  a  natural  claim  to  the  donor's  bounty  of  all 
benefit  from  the  donor's  estate,  these  circumstances,  if  proved,  and 
unexplained  would  authorize  a  jury  to  find  the  gift  void,  through 
undue  influence,  without  proof  of  specific  acts  and  conduct  of  the- 
donee.  But  where  the  donee  is  himself  a  witness,  and  other  evi- 
dence is  introduced,  as  in  the  present  case,  the  whole  matter  is  for 
the  determination  of  the  jury,  and  the  general  burden  is  on  the 
plaintiff,  taking  all  the  evidence,  natural  presumptions  and  infer* 
enoes  together  to  establish  the  proposition  of  undue  influence." 

The  first  part  of  the  instructions  given  will  find  support  in  the 
current  of  English  and  American  decisions.  Rhodes  v.  BatSy  Fj. 
R.,  1  Ch.  252;  MUchell  y.  Hoinfray,  8  Q.  B.  D.  683;  Yozli  v. 
Laughran^  40  Mo.  594;  Garvin  v.  Williams y  44  Mo.  465;  Cadwah 
Jader  v.  West,  48  Mo.  483;  Tn  re  Welsh,  1  Redf.  239;  Wilson's  Jp- 
pealy  99  Penn.  St.  545;  Todd  v.  Orove,  33  Md.  188,  and  the  num- 
erous cases  therein  cited. 

At  the  trial,  the  jury  had  before  them  the  fact  that  the  defend- 
ant, at  the  time  the  gift  was  made  to  him,  was  the  physician  of  the 
platntifiTs  intestate,  her  friend,  adviser  and  financial  agent;  and  un 
der  many  of  the  cases  cited,  this  relation  would  create  a  suspicion 
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of  undue  influeuce,  which  might  be  oonsidered  bj  the  jui^,  with- 
out any  direct  proof  of  guch  influence.  DrdMn  Appeal^  45  Conn. 
9.  In  cases  of  probate  of  wills,  it  has  been  held,  that  where  a 
stranger,  charged  with  the  exercise  of  undue  influence,  having  no 
claims  from  relationship,  derives  a  considerable  benefit  under  the 
will,  evidence  of  direct  influence  used  at  its  making  is  not  required. 
Boyd  V.  Baydf  66  Penn.  St  283.  It  is  often  difficult  to  show  by 
direct  proof  the  undue  influence,  and  direct  evidence  of  the  actual 
exercise  of  such  influence  can  hardly  be  expected.  Oftentimes  the 
means  of  keeping  the  influence  out  of  sight  are  many  and  easy  of 
application,  and  yet  the  result  may  be  clearly  apparent.  Dtlafield 
V.  Parish,  25  N,  T.  9,  96.  The  fact  of  the  influence  exerted  is 
more  often  gathered  from  all  the  circumstances  surrounding  the 
donor  —  his  health,  age  and  mental  condition,  how  far  he  was  de- 
pendent upon  and  subject  to  the  control  of  the  person  benefited, 
the  opportunity  which  the  donee  had  to  exercise  his  influence,  and 
the  disposition  of  the  donor  to  be  subject  to  it.  In  addition,  the 
fact  of  influence  by  the  donee  over  the  donor  having  been  estab- 
lished, it  is  not  necessary  to  show  by  absolute  evidence  that  this 
was  exerted  by  the  donee  at  the  time  the  gift  was  made.  Sears  v. 
Shaffer,  ubi  supra. 

'  Undue  influence  must  be  exercised  in  relation  to  the  gift  made, 
and  not  as  to  other  transactions,  in  order  to  invalidate  a  gift  thus 
obtained.  But  if  the  jury  flnd  from  the  evidence,  that  at  or  about 
the  time  when  the  gift  was  made  the  alleged  donor  was,  in  other 
Important  particulars,  so  under  the  influence  of  the  person  receive 
fng  the  gift,  that  as  to  them,  he  was  not  a  free  agent,  but  was  act^ 
Ing  under  undue  influence,  the  circumstances  may  be  such  as 
&irly  to  warrant  the  conclusion,  from  the  absence  of  any  evidence 
bearing  directly  upon  acts  done  when  the  alleged  gift  was  actually 
made,  that  in  relation  to  that  also  the  same  undue  influence  was 
exerted.    Soyse  v.  Rossborough,  6  H.  L.  Cas.  2. 

[Minor  points  omitted.  ]  Exceptions  overruled* 

None  BY  THE  RspoRTBR.— See  Attdenreid'e  Appeal,  89  Penn.  St.  114;  a.  a» 
88  Am.  Rep.  731,  and  note,  786. 

MitehcU  V.  Homfrcuy^  cited  in  that  note,  and  in  the  principal  case,  reached 
the  Court  of  Appeal,  8  Q.  B.  Div.  037.     Selbome,  Ij.  C,  said: 

"  When  this  case  was  before  this  ooart  on  a  previous  occasion,  certain  imes- 
tloDS  to  be  left  to  the  Jury  were  suggested,  and  th^r  effect  maj  l>e  statea  as 
follows:    Was  the  advance  of  £800  a  gift  T    Was  there  an  undue  influence. 


MARCH  TEBM,  1886. (88 

Woodbury  v.  Woodboiy. 

and  when  was  it  lemoTed  Y  Was  there  an  intention  of  abiding  bj  the  adyanoe 
>if  it  was  a  gift?  Was  the  signature  of  the  testotrix  obtained  bjftandT  This 
is  the  substance  of  the  questions  put  to  the  Jurj,  and  both  parties  were  con- 
tent tiiat  these  questions  alone  should  be  asked.  We  hare  been  pressed  dur- 
ing the  aigument  with  the  suggestion,  that  the  Jury  ought  to  Iiare  been  asked 
whether  the  testatrix  was  aware  that  the  gift  made  to  the  defendant  was  im- 
peachable. If  it  was  wished  that  tliis  question  should  be  put,  it  ought  to  have 
been  mentioned  at  the  trial,  and  we  ought  to  hold  that  both  parties  were  pre- 
pared to  pass  it  over.  No  doubt  the  questions  as  to  the  state  of  the  mind  of 
the  testatrix  were  very  important.  There  was  no  evidenoe  that  she  actually 
knew  that  the  gift  was  impeachable;  but  she  was  dead  at  the  time  of  the  trial; 
and  the  findings  of  the  jury  imply  all  that  ought  to  be  inferred  in  the  defend- 
ant's favor.  They  have  found  that  the  relationship  of  physician  and  patient 
bad  come  to  an  end  long  before  the  death  of  the  testatrix,  and  that  she  inten- 
tionally abode  by  what  she  had  done.  It  must  be  held  that  whether  she  knew 
or  not  that  she  had  power  to  retract  the  gift,  she  was  determined  to  abide  by 
her  acts.  This  is  not  a  case  of  mere  acquiescence;  she  determined  that  she 
•would  not  undo  what  she  had  done.  This  being  the  state  of  facts,  I  do  not 
ihink  that  any  authority  goes  the  length  of  saying  tliat  her  representatiyes^ 
after  her  death,  can  do  that  which,  if  she  had  lived,  she  herself  would  not 
have  done.  In  the  present  case  it  is  admitted  that  the  testatrix  had  no  inde- 
tpendent  advice.  In  Bhodet  ▼.  Bate,  L.  R.,  1  Ch.  2S2,  it  was  laid  down  in  dear 
terms  that  in  order  to  uphold  a  gift  made  to  a  person  standing  in  a  confidential 
relation,  the  donor  must  have  had  competent  and  independent  advice  in  con- 
ferring it.  This  is  undoubtedly  the  rule,  so  long  as  the  confidential  relation 
exists ;  but  it  is  not  laid  down  in  Bhodei  t.  BcUs,  $upra,  that  advice  of  that 
kind  is  necessary  when  the  confidential  relation  has  come  to'an  end,  and  the 
donor  is  no  longer  subject  to  its  influence.  Not  rery  much  authority  existi 
from  which  we  can  derive  assistanoe.  In  Dent  r,  Bennett,  4  My.  &  Cr.  275; 
th0  lord  chancellor  remarks  that  '  there  is  an  absence  of  all  evidence  of  the 
testator  having  at  any  time  recognised,  or  In  any  manner  given  any^  proof  of 
approval  of  the  agreement,  or  of  any  consciousness  of  its  existence.'  That  was 
a  case  in  which  the  plaintiff,  as  executor,  sought  to  set  aside  an  alleged  agree- 
ment by  his  testator  to  pay  a  large  sum  of  money  to  the  defendant,  who  was  a 
surgeon  and  apothecary.  The  words  of  the  lord  chancellor  do  not  go  veiy 
far,  but  they  show  that  he  thought  that  evidence  bf  an  intention  to  recognlie 
a  gift  might  be  material.  In  Wright  v.  Vanderplank,  8  D.  M.  &  G.  146,  Tub* 
HBB,  L.  J.,  used  language  which  was  not  quite  like  that  employed  by  him  in 
RhodeBT,  Bate,  L.  R.,  1  Ch.  257.  He  seems  to  have  considered  in  Wright  t. 
Vanderplank,  supra,  that  a  gift  from  a  child  to  a  parent  will  be  good  when 
the  parental  influence  is  disproved,  or  that  influence  has  ceased.  I  know  of 
no  difference  oetween  solicitor  and  child  on  the  one  hand,  and  parent  and 
child  on*  the  other.  Turner,  L.  J.,  said  that  he  was  not  of  opinion  that  a 
positive  act  was  necessary  to  show  that  the  donor  had  elected  to  abide  by  the 
gift;  all  that  was  required  was  proof  of  a  flxed,  deliberate  and  unbiased  deter- 
mination that  the  transaction  should  not  be  impeached.  This  was  the  view  of 
TuiunEB,  L.  J.;  in  Wright  v.  Vandarplctnk,  eupra.    In  that  case  the  evidenca 


181  MASSACHUSETTS, 

BlaekinUm  ▼.  Blaekinton. 

was  skrong  In  favor  of  upholding  the  gift  The  daughter  appears  to  have  beett 
aware  that  the  transaeUon  was  impeachable,  bat  she  elected  to  abide  bj  the 
gift  to  her  father,  and  it  was  held  that  after  her  death  the  gift  could  not  be 
set  aside  Her  acquiescence  afiforded  a  defense  to  a  suit  to  impeach  it.  Of  the 
other  cases  cited  before  us  Jn  rs  Holme^  EttaU,  8  Giff.  887,  seems  somewtiat 
in  point.  That  was  a  case  of  an  alleged  gift  to  a  solicitor  from  his  client,  and 
the  vice-chancellor  expressed  an  opinion  that  when  the  influence  which  a 
solicitor  may  be  supposed  tp  exert  over  his  client  has  been  removed,  the  soli- 
ctor may  become  the  object  of  his  client's  bounty,  and  may  receive  from  liim 
a  gift  which  will  be  valid  both  at  law  and  in  equity.  I  think  that  these  aa- 
thorities  support  the  conclusion  at  which  we  have  arrived,  and  upon  the  find- 
ings of  the  jury  the  judgment  ought  not  to  be  disturbed." 

Baooaujlt,  L.  J.,  said:  "  It  is  found  that  the  advance  of  £800  was  a  gift 
and  not  a  loan.  I  have  heard  nothing  to  make  me  differ  from  the  findings  of 
the  jury  on  this  head.  It  was  admitted  that  there  was  no  independent  advioe 
of  any  kind  at  the  time  when  the  gift  was  made.  I  think  that  this  circum- 
stance will  prove  to  be  inmiaterial.  The  proposition  has  been  repeatedly  laid 
down  in  equity  that  gifts  made  to  persons  standing  in  a  confidential  relation 
cannot  be  upheld.  According  to  this  doctrine  the  gift  «o  the  defendant  ma/ 
have  been  originally  voidable,  but  the  relation  of  patient  and  physician  had 
ceased  for  some  years  l>ef ore  the  donor's  death.  This  circumstance  gets  rid  of 
a  difficulty  which  might  otherwise  have  existed.  The  relation  had  ceased 
three  years  before  the  death  of  the  testatrix,  and  the  jury  have  found  ttiat  she 
had  elected  to  abide  by  iU  It  Is  impossible  to  avoid  giving  some  effect  to  the 
word  "  intentionally  "  in  the  question,  to  which  the  jury  have  given  an  affirm- 
ative answer.  I  do  not  propose  to  go  at  length  into  questions  of  detail.  The 
testatrix  was  determined  to  abide  by  the  gift,  and  did  abide  by  it.  None  of 
the  cases  are  against  our  holding  that  the  gift  cannot  be  impeached.  If  the 
transaction  was  not  formally  ratified  it  was  at  all  events  adopted,  and  for  three 
years  l>efore  her  death  the  testatrix  Ivept  to  her  determination  not  to  Impeach  it, ** 

BaAJCWBLL,  L.  J    concurred. 


BLACKINTON  v.    BLACKUirEOV. 
041  Kaas.  438.) 

Marriage — eanftiet  of  lato$ — Jumdietiot^ 

A  msn  ana  a  woman,  residing  in  Massachusetts,  were  married  there.  Subse- 
quently the  huslwnd  left  his  wife,  without  cause,  and  went  to  another  8tate» 
of  which  he  became  a  citizen.  The  wife,  continuing  in  Massachusetts,  filed 
in  the  Probate  Court  a  petition  for  separate  maintenance,  notice  of  wlileh 
was  served  upon  her  husband  in  the  State  where  he  resided.  Noattaclunent 
of  liis  property  was  made.  HM,  tiiat  the  coart  had  jurisdiction  of  the  hoe* 
band's  property  in  Massachusetts,  and  of  his  person,  if  found  therein. 
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PETITION  for  separate  maintenaaoe  of  wife.    The  head-note 
states  the  case.    The  petitioner  prevailed  below. 

N.  B.  Bryant,  for  respondent. 
0.  W.  McConnMy  for  petitioner. 

HoLMBS,  J.  If  the  petitioner  were  proceeding  for  a  divoice^ 
ihere  is  no  donbt  that  the  court  would  possess  aud  exercise  juria* 
diction,  notwithstanding  the  husband's  change  of  domicile.  Pub. 
Stats.,  ch.  146,  §§4,  5;  Harleur  y.  Hart&ur,  14  Pick.  181, 185;  s.  o.» 
85  Am.  Dec  372;  BrMy.  Brett,  5  Mete.  233,  235;  Shaw  v.  Shaw, 
98  Mass.  158;  Ch^er  y.  Wilson,  9  Wall.  108,  124.  See  Niboyet  y. 
Nibayet,  4  Prob.  Di  v.  1 .  The  present  proceeding  coiitemplates  a  con- 
tinuance of  the  marriage  status,  instead  of  its  dissolution.  But  the 
ground  on  which  it  proceeds  is  a  breach  of  the  duties  incident  to 
that  status — in  this  case  desertion,  that  is  a  separation  of  home 
and  interests  —  without  the  petitioner's  fault;  and  the  same  con- 
siderations which  are  stated  in  Harteur  y.  Ilarfeur,  ubi  supra,  for 
declining  to  treat  the  domicile  of  the  wife  as  following  that  of  the 
husband  when  she  seeks  a  divorce,  equally  apply  when  she  seeks 
protection  and  separate  maintenance  unddr  the  Pub.  Stats.,  ch.  147, 
§  33.  The  statute  is  general  in  its  terms,  and  we  know  of  no  prin- 
ciple which  would  warrant  our  confining  its  operation  to  cases 
where  the  deserting  husband  retains  his  domicile  within  the  State. 

Assuming  that  the  Probate  Court  has  jurisdiction  of  the  subject 
matter  in  such  a  case,  we  are  of  opinion  that  its  right  to  proceed 
is  not  confined  to  cases  where  personal  service  can  be  made  upon 
the  respondent  within  the  State.  The  jurisdiction  in  divorce  is  not 
confined  to  ^iich  cases.  BurUn  y.  Shannon,  115  Mass.  438.  And 
whatever  may  be  thought  of  decisions  like  People  y.  Baker,  76  N. 
Y.  78;  8.  c,  32  Am.  Rep.  274,  and  Doyghly  y.  Doughty,  28 
N.  J.  Eq.  581,  we  do  not  understand  any  one  to  deny  that  divorces 
granted  against  absent  defendants,  after  such  notice  as  the  laws  of 
the  State  prescribe,  are  valid  within  the  limits  of  the  State  grant- 
ing them. 

In  like  manner,  so  far  as  the  petitioner  seeks  a  decree  protecting 
her  person,  and  giving  her  the  custody  of  her  child  now  living  in 
this  Commonwealth,  we  have  no  doubt  that  the  statute  confers 
power  upon  the  Probate  Court  to  make  it.  The  question  whether 
it  also  confers  power  to  order  the  payment  of  money  for  mainte- 
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nance  is  mare  diffioolt,  but  in  the  opinion  of  a  majority  of  t)ie 
conrty  must  be  answered  in  the  same  way.  It  has  been  intimated 
that  authority  to  decree  a  divorce  against  a  defendant  domiciled 
elsewhere,  and  not  appearing  does  not  carry  with  it  authority  to 
decree  alimony.  Beard  t.  Beard,  21  Ind.  321.  But  the  statute 
under  which  the  petitioner  proceeds  recognizes  no  such  distinction. 
I<^  does,  not  cpntenxplate  a  jurisdiction  for  one  of  its  purposes  and 
a' want  of  jurisdiction  for  another,  and  we  see  no  reason  why  it^ 
should  be  limited  beyond  its  words.  .        .  ^ 

The  whole  proceeding  is  for  the  regulation  of  a  status.     The^ 
incidents  of  that  status  are  yarious— some  concerning  thp  person,, 
some  concerning  the  support  of  the  petitioner  or  her  child.     The» 
order  to  pay  money  is  not  founded  on  an  isolated  obligation,  as  in 
a  case  of  contract  or  tort,  but  upon  a  duty  which  is  one  of  those 
incidents.    The  status,  considered  as  a  whole,  is  subject  to  regula- 
tion here,  although  it  inyoWes  relations  with  another  not  here,  be-^ 
cause  such  r^^^lation  is  necessary  rightly  to  order  the  daily  life^^ 
and  to  secure  the  comfort  and  support  of  the  party  rightfully  living^ 
within  the  jurisdiction.     It  i$  quite,  true  that  these  considerationa^ 
may  not  suffice  to  give  the  decree  extra-territorial  force,  and  that^ 
in  general,  courts  do  not  willingly  pas9  decrees,  unless  they  think, 
that  other  courts  at  lea^t  ought  to  respect  them.    But  that  is  not- 
the  final  test.  We  think  that  the  statute  was  intended  tp  authorizel 
such  decrees  as  that  appealed  from,  and  tacitly  to  adopt  the  rules^ 
as  to  service  expressly  laid  down  for  divorce.    Pub.  Stats.,  ch.  146, 
§;  9.    We  do  not  see  any  suffiqient  grpund  fQr  denying  the  power  of  ^ 
^e  legislature  to  pass  the  act    We. are  therefore  of  opinion  that, 
the  decree  was  within  tiie  power  of  the  court,  wd  can  be  carriejl 
out  against  the  .defei^dant's  property  within  the  jurisdiction,  and 
•gainst  his  person  if  he  be  found  here. 

Jkcrmafirm^ 
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Skip  and  Mppin^^moii&r^a  UabQU$far  setttmm*$wiffe$. 


Thm  vifller  of  a  ▼•iMel  is  penonaUy  UaUe  for  tiie  wages  of  s  8miiia&  asmsd 
while  he  is  master,  although  the  seaman  was  hired  b/  a  former  master. 

AOnON  for  wages.    The  opinion  states  the  point    The  plain- 
tiff had  judgment  below. 


B.  K.  BhMony  for  defendant. 
F.  &  HiBs»Mim€yioT  plaintiff. 

c:;0.  Aijcnr^  J.  The  original  master  having  fallen  siok  and  left 
tJM)  nhip  daring  the  voyage,  the  first  question  for  determination  is, 
whetiier  the  defendant^  in  the  absence  of  an  express  contract  to 
ibak  affeoty  and  merely  by.  virtae  of  his  relation  as  a  new  and  sab* 
■titated  master  for  the  remainder  of  the  same  voyage,  is  held  bound 
by  la^.ap<m  an  .implied  contract  to  pay  to  the  seamen  their  stipu- 
lated  wages,  so  as  to  be  personally  liable  in  an  action  at  law  for 
their  wages  earned  after  nis  accession  to  the  oflSce,  and  we  are  of 
opinion  that  he  is.  The  liability  rests  on  the  peculiar  relation 
which  the  master  sustains  to  the  seamen^  the  owners  and  the  ship, 
and  not  upon  general  principles  of  agency.  The  agreement  in  the 
diiiyping  articles  is  with  the  master,  or  whosoever  shall  go  for  mas- 
ter, and  theorew  agree  to  be  obedient  to  the  lawful  commands  of 
the  master,  or  of  any  person  who  shall  lawfully  succeed  him.  TJ^ 
S.  Bev.  Stats.,  §  4612,  Sched.  A. 

.  Wages  already  earned  do  not  become  due  at  once  upon  a  change 
of  master,  and  unless  the  new  master  is  liable^  the  remedy  by  an 
action  against  the  master  after  the  wages  fall  due  would  often  be 
practically  worthless,  as  the  original  master  might  be  dead,  or  in  a 
distant  port  The  new  master  represents  the  owners  and  the  ship, 
and  has  charge  of  the  funds  from  which  the  wages  are  usually  and 
naturally  paid.  He  knows,  or  has  the  means  of  knowing  exactly 
what  the  wages  will  be,  and  can  easily  protect  himself  from  risk. 
It  is  not  necessary  to  determine  now  whether  his  personal  liability 
extends  so  far  as  to  include  wages  earned  before  he  took  commands 
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But  when  a  new  master  takes  upon  himself  the  unfinished  portion 
of  a  voyage^  it  is  no  hardship  upon  him  to  hold  him  bound  by  law 
to  assume  the  contract  for  the  payment  of  such  wages  as  nmy  there- 
after be  earned  by  the  seamen  under  his  command,  who  on  their 
part  are  bound  by  contract  to  obey  him;  unless  indeed 
he  does  something  to  show  that  such  is  not  his  inten- 
tion. The  case  ot  Fitzrimmons  v.  Bcixter,  9  Daly,  81,  is 
closely  in  point;  and  while  other  decisions  are  not  very  explicit 
upon  this  question,  the  prerailing  opinion  of  courts  and  text-writers 
has  oeen  In  the  same  direction.  See  Bishop  y.  Shepherd^  23  Pick. 
492;  Temple  t«  Twrmr,  123  Mass.  125;  Farrel  y.  M'Clea^  1  DalL 
892;  Bray  y.  The  Atlanta^  Bee,  48;  Wysham  y.  Roenuj  11  Johns. 
72;  Flanders  Shipping,  §§  331  et  eeq.;  Curtis  Merchant  Seamen, 
327.  An  action  at  law  is  a  proper  remedy.  Lean  y.  (faleeran,  11 
Wall.  185, 188.    17.  S.  Bcy.  Stats.,  §  4647. 

The  payments  made  by  the  defendant  from  the  money  of  tba 
ship  were  properly  applied  to  the  wages  earned  before  he  took 
oommand«  It  is  not  as  if  he  had  made  the  payments  from  his  own 
money.  The  ship  and  the  owners  were  responsible  to  the  seamen; 
the  ship's  money  was  paid  to  them. 

ExceptiMM  ovemdetL 


Osgood  y.  Bubs. 

041  Mam.  474J 
Marrki^ — atUe-nmpUat  agreemeni — i0(f«'«  mUe-mmttiai  wilL 

An  ante  naptlal  agreement  by  an  intended  hasband  that  the  woman  should 
hold  her  property  separately  and  independently,  and  that  the  marriage 

'  should  not  reroke  her  will  previoosly  made,  nor  affect  her  right  to  change  It 
sabeequently,  renders  such  will  valid. 

A  PPEAL  from  probate.     The  head-note  shows  tho  point. 

JK  P.  OauUing  S  H.  F.  Harris^  for  appellee. 

H.  O.  HariwM  S  F,  H.  Dewey,  Jr.,  for  appellants. 

W«  Allen,  J.     No  question  is  made  that  the  agreement  eon- 
lined  a  power  to  Mr.  Bliss  to  appoint  by  will^  and  that  a  will  exe- 
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cated  foj  her  after  the  marriage  would  hare  been  a  good  ezecatioii 
of  the  power,  and  would  have  operated  as  such,  and  not  as  a  will^ 
and  that  to  make  it  efEeotive,  it  would  be  necessary  that  it  should 
he  allowed  in  the  Probate  Court.  See  Osgood  v.  Breeds  12  Mass. 
4^;  Ela^.  Edwards,  16  Gray,  91;  Hsalh  v.  Wiihingion,  6  Gush. 
497;  Holmany.  /'tfrry,  4  Hcto.  492;  Parker  r.  Parker,  II  Gush.  519. 
Whether  a  power  of  appointment  in  an  ante-nuptial  contract  can 
lie  executed  before  as  well  as  after  the  marriage  depends  upon  the 
terms  and  construction  of  the  agreement.  In  this  case,  the  power 
to  appoint  by  will  before  the  marriage  is  clearly  given.  The  pro- 
Tision  that  the  marriage  shall  not  work  the  revocation  of  the  will 
executed  prior  to  it  shows  that  it  was  intended  that  the  power 
might  be  executed  before  the  marriage.  The  agreement  and  the 
will  bear  the  same  date,  and  were  both  executed  on  the  day  before 
the  marriage,  and  the  agreement  provided,  in  effect,  that  the  will 
should  be  a  good  execution  of  the  power.  Even  if  the  will  had 
been  made  before  the  agreement,  and  not  referred  to  in  it,  and  the 
power  had  been  general  to  appoint  by  will,  the  pre-existing  will 
might  have  been  a  good  execution  of  the  power.  Boyes  v.  Cook,^ 
14  Gh.  Div.  53;  Logan  v.  Bell,  1  0.  B.  872.  The  question  is 
whether  the  execution  of  the  power  by  an  appointment  by  will  be» 
fore  the  marriage  was  revoked  by  the  marriage* 
'  The  difference  between  a  will  and  an  appointment  by  will  in  thia 
ease  may  seem  very  slight,  but  there  is  the  material  practical  dif* 
ierence  between  the  two,  that  a  married  woman  may  make  an  ap- 
pointment by  will  by  the  common  law,  but  cannot  make  a  will 
except  as  authorized  by  recent  statutes.  The  theoretical  distino- 
tion  is  that  a  will  concerns  the  estate  of  the  testator,  and  an  ap- 
pointment under  a  power  that  of  the  donor  of  the  power.  It  is  the 
exercise  of  a  power  of  designation  as  to  the  estate  of  the  donor, 
and  is  the  same  when  given  or  reserved  to  the  wife,  as  to  her  own 
estate,  in  an  ante-nuptial  contract  between  the  parties  intending 
marriage.  Ma  v.  Edwards,  ubi  supra  ;  Bradish  v.  Oibbs,  3  Johns. 
Gh.  523.  Such  a  power  can  be  given  to  be  executed  when  sole  or 
married,  and  can  be  executed  by  a  married  woman  according  to  its 
terms,  by  deed,  will,  or  otherwise.  There  can  be  no  reason  for  the 
distinction  that  the  execution,  when  sole,  of  a  power  to  appoint  by 
deed  or  will  when  sole  or  married,  if  by  will  should  be  revoked  by 
marriage,  but  if  by  deed  should  not  be  revoked.  The  will  operates 
in  the  same  manner  as  the  deed  does«  as  the  execution  of  a  power^ 
Vol.  LV  — 62 
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not  as  i)ie  disposition,  of  an  estate.  It  was  at  first  held  ^hat  the 
will  could  not  be  proved  in  the  spiritual  QOtirt,  but  treated  ii|  e^nitj 
as  an  appointment.  The  difference  between  the  execution  jof  ;a;power 
by  will  and  by  deed  is  that  the  former  must  be  by  an  instrument  at 
lowed  m  the  Probate  Court  as  executed  in  the  manner  of  a  will^  and 
which  is  to  be  construed  by  the  rules  applicable  to. the  construction 
of  wills,  and  such  an  appointment  is  always  revocable;  the  latter 
must  be  by  an  instrument  under  seal,  and  may  be  icrevoeaUe.        f 

The  reason  given  for  holding  that  marriage  is  deemed  to  be  a 
revocation  of  a  woman's  will  —  that  she  thereby  divests  herself  ci 
^e  power  of  revoking  it,  and  destroys  the  ambulatory  dbaraoter 
necessary  to  a  will  —  does  not  apply  to  an  appointment  bywilL 

The  woman  has  the  same  authority  to  execute  tbe.power  of  revo*^ 
oation  and  appointment  whetn  married  as  when  sole.  The  nature^ 
and  not  theiorm  of  the  instrument,  determines  whether  at  com-f 
mon  law  or  under  statutes,  it  i^  a  will  of  which  marrni^  is  a  revor^ 
cation.     Sk>  are  the  authorities.  ; 

In  Hodsden  v.  Staph,  2  T.  B.  684,  there  was  an  ante-nuptial 
agreement  between  the  parties:  to  a  marriage,  by  which  the  wxmian 
bad  a  poweir  of  sfppointment  at  her  re^  estate  by  will..  Before  the 
nMprriage.die  made  a  will  in  favor  of  the  man*  The  husband  sni^ 
Tived  her,  and  the  question  arosei  between  their  respective  heirs  in 
an  action  of  ejectment  The  case  was  decided  in.  favor  of  the  heiia 
of  thQ  wife,  on  the  ground  that  the  legal  title  remained  in  her,  and 
did  not  pass  by  the  will.  Lord  E9KY0I(,  0,  J.,  said  that  while 
the. will -of  9k  feme  sole  \%  revoked  by  marriage,: '!  it  is  equally  cleap 
thfit  whene  an  estate  is  limited  to  uses^  and  a '  jk>wer  is  given  to  a 
feme  covert,  before  marriage  to  declare' those  uses,  Idnch  limitatiomi 
of  uses  may  take  effect;  and  this  is  the  rule  even  in  a  conrt  of 
law.''  ASHHUBST,  J.,  expressed  a  doubt  whether  marriage  would, 
not  revoke  the  will,  but  said  that  that  question  did  not  arise  in  the 
case,  as  the  power  did  not  give  authority  to  appoint  before  mar** 
nage.  Hodeden  v.  Lloyd,  2  Bro.  Ch.  534,  was  in  eqiilty,  and  the 
question  of  the  validity  of  the-  same  will  as  an  execution  of  the 
power  was  directly  in  issue.  It  was  held  invalid,  because  the  power 
was  limited  to  a  will  made  after  marriage,  and  notnpbn  the  ground^ 
that  the  marriage  was  a  revocation  of  the  appointment'  • 

In  Taylor  v.  Rains,  7  Mod.  149t  there  was  an  agreement  bet  weak 
persons  intending  marriage,  which  gave  the  wom^ii  power  to  ap-r 
point  in  writing  or  by  will     She  mi^e  aWill  beiore  the  marriage*^ 
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It, was  held  tlmtthoiig^  ike  will  could  not  be  allowed  in  the  spirit* 
nal  OQurt,  it.  was  a  good  appointment  in  equity.  .         ) 

Lojfafir-  BM,  ub%  wpra,  was  a  case  of  a  marriage  settlementi 
which  gaTi»  the  woman  a  power  of  appointment  by  deed,  will,  of 
codicil.  After  the  settlement,  but  before  the  marriage,  she  made 
a  codicil  to  her  will,  referring  to  the  power.  It  was  held  a  valid 
execution  of  the  power,  and  not  revoked  by  the  marriage.  Tiin>A.L| 
0.  J.,  said:  ''Nor  is  there  any  doubt  that  supposing  the  powei;^ 
in  the  settlement  to  extend  to  a  codicil  madci  after  the  settlement 
and  b^ore  the  marriage,  the  appointment  by  the  codicil  was  not, 
leyoked  by  the  marriage/'  There  seems  therefore  to  be  no  doubt 
^hat  a  power  to  appomt  by  a  .codicil  made  before  marriage  may,  by 
proper  words,  lai^ully  be  conferred,  and  may  if  duly  execute^ 
take  effect  notwithstanding  the  subsequent  marriage. 

McMahon  y.  ABen^  4  £•  D.  Smith,  519,  was  a  case  where  apowei^ 
in  a  marriage  settlement  to  uppoiut  by  writing  or  by  a  last  will  or 
codicil  contained  these  words:  **  The  existing  will  and  qodicil  to- 
be  deemed  an  appointment  until  the  making  of  some  other  appointr 
ment^''  It  was  held  that  the  wJU  and  codicil  was  a  valid  execution 
of  the  power,  which,  was  not  revoked  by  the .  marriage.  See  alsQ 
Lanfs  Appmlj  95  Penn..  St.  279;  s,  o.,  40  Am.  Hep.  646.  s 

•  The  will,  so  far  as  \i  is  in  execution  of  the  power  of  appointmoi^ 
contained  in  the  agreement  refeired  to,  8))Q|ildi:ba.i^lpwed;  but 
there> should  be  a.  qualified  or  limited  allowance,  as  in  HolinaH.  if| 
Perry f  and  H&aih  v.  Wxthington,  ubi  eupra. 

Ordered  aeeordingly. 


»> ''.  . :  i  '/t 
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.      W V.  W r 

(141  Ifapi,  ML) 
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MwnUigt  —  dioeree-^enuUff^fnaHftiriMMeii. 

The  pnetioe  of  masiarbafeion  by  a  husband  in  the  presence  of  his  wife,  hut 
wiihoat  oompelling  her  to  remain  present,  whidh  injares  her  health  bj'ita 

'  effect  upon  her  feelings,  is  not  "  cruel  and  abaatre  treatment,''  wanraatlng 
a  diToroe. 

J.  F.  WakefiOd,  for  libellant 
No  counsel  appeared  ior  the  li 
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HoLMBSy  J.  The  aingle  question  xeseired  is  whether  the  prao- 
tioe  of  maeturbation  by  a  huBband  in  the  presence  of  his  wife,  bat 
without  compelling  her  to  remain  present,  which  injures  her  health 
bj  its  efFect  upon  her  feelings,  is  ''cruel  and  abusive  treatment*' 
within  the  Pub.  Stats.,  ch.  146,  §  1. 

We  will  assume,  although  it  is  not  found  sb  a  fact,  that  the 
libellee  knew  how  his  conduct  worked  upon  his  wife,  and  we  fully 
agree  that  in  general,  foresight  of  a  consequence  of  one's  act  has 
the  same  effect  upon  liability  for  producing  it  as  intent  to  produce 
that  consequence.  CammonweaUh  y.  Pierce^  138  Mass.  165,  179; 
a.  c,  52  Am.  Rep.  264;  Ooodnow  ▼.  Shatiuek^  136  Mass.  823,  225. 

But  the  actual  intent  and  purpose  with  which  an  act  is  done  may 
be  of  importance  when  the  question  is  not  one  of  liability,  but  c^ 
dissolving  the  marriage  tie*  Certainly  they  may  be  made  so  by 
statute.  The  words  ''oruel  and  abusive  treatment ''  seem  to  im- 
port on  the  face  conduct  directed  toward  the  other  party,  and  with 
41  malevolent  motive.  Without  deciding  that  a  case  could  not  be 
imagined  which  would  fall  within  the  meaning  of  the  words  with- 
out such  a  motive,  it  is  enough  to  say  that  purely  self -regarding 
conduct,  not  forced  upon  even  the  knowledge  of  the  wife  otherwise 
than  by  the  usual  intimacy  of  matrimony,  does  not  constitute  the 
offense,  merely  because  its  folly,  its  disgusting  character,  or  its 
wickedness  diitarba  her  nerves  «r  conscience,  and  thus  affects  hec 
health.  Libel  tiismisMed. 


Bbi.  r.  Suntons. 

A41]bM.0iU 
WegHgeme — Iw  of  cMhei  gf  taOor**  euttamer  wkUe  trying  m^ 

The  plaintiff  went  to  the  defendant's  tailor  shop  to  try  on  a  suit  of  clMbes 
which  he  had  ordered,  and  was  directed  hy  a  clerk  to  a  doeet  in  which  te 
make  the  change.  He  came  out  from  the  closet  to  a  mirror  In  an  adjoining 
loom,  leaving  his  other  clothes  in  the  closet.  While  so  absent  his  pocket- 
book»  watch  and  some  other  articles  were  stolen  from  the  clothes.  No  di- 
rect negligence  on  the  part  of  the  defendant  was  shown,  bat  there  was  evi- 
dence of  experienced  tailors  that  it  was  customary  to  provide  such  dressing 
rooms  for  customers.  EM,  that  defendant  was  not  liable.  (S&e  note,  p.  408.) 

ACTION  to  recover  the  value  of  personal  property.    The  opinion 
states  the  case.    The  defendant  had  judgment  below. 
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W.  JL  Richards,  for  plaintiff. 

«/!  0.  Teele,  for  defendants. 

Oardkeb,  J.  This  case  is  reported  to  this  oonrt,  ''for  its  opin- 
ion upon  the  question  of  law  involved.^  No  specific  questions  of 
law  are  stated  in  the  report,  nor  does  it  appear  that  any  were  raised 
at  the  trial.  The  issue  between  the  parties  was  upon  the  first 
count.  The  facts  material  to  this  issue  were  found  in  favor  of  the 
defendants.  The  decision  of  the  presiding  judge  upon  the  evi- 
dence was  conclusive.  It  does  not  appear  from  the  report  that 
there  was  any  error  of  law  in  the  finding  and  judgment  of  the  Su- 
perior Court.  Ibz  V.  Adams  Express  Co.,  116  Mass.  293;  Clark  r^ 
Bums,  118  Mass.  275;  s.  c,  19  Aul  Rep.  456. 

Judgment  afftrmed. 

NOTB  BT  THS  Rkfortkr.  —  This  corioas  case  ia  not  without  a  parallel.  In 
McChlUn  V.  Heed,  Pennsylvania  Common  Pleas,  June  11,  1886, 16  Week.  Notes 
of  Cases,  287,  a  tailor  was  held  liable  for  a  watch  and  chain  stolen  from  th» 
plaintifTs  clothing  while  he  was  being  fitted  with  new  clothing  in  his 
shop.  On  the  trial  plaintiff  testified:  "  I  wanted  to  buy  a  coat  and  pants. 
I  was  introduced  to  a  salesman  who  showed  me  some  clothes,  and 
showed  me  a  compartment  in  which  to  try  them  on.  It  was  one  of  six. 
The  compartments  were  not  separated  by  doors  but  by  curtains,  and 
so  was  the  entry  from  the  main  store.  I  was  not  directed  to  any  particular 
compartment,  but  took  the  last  one  from  the  entrance.  I  was  taken  to  the  end 
of  the  entry  between  the  six  compartments.  I  changed  my  clothes  and  left 
my  vest  hanging  In  the  compartment,  as  I  wanted  the  coat  to  be  fitted  small 
enough  to  fit  without  a  vest.  I  met  the  salesman  outside  the  set  of  compart- 
meats,  and  went  to  a  glass  thirty  or  forty  feet  away,  and  there  he  fitted  panta 
and  ooat.  I  suppose  it  took  four  minutes.  I  told  him  I  would  take  them  and 
went  to  change  them,  as  they  had  been  chalked.  On  entering  the  compart* 
ment,  I  noticed  that  watch-chain  was  not  to  be  seen;  looked  again  and  found 
my  watch  was  gone.  Went  at  once  and  told  salesman,  Mr.  Rahl,  that  was 
stolen,  and  told  him  to  notify  those  at  tbe  door  so  that  they  could  stop  party 
if  not  out.  I  then  went  back,  changed  clothes,  came  out  and  found  salesman, 
Mr.  Rahl,  with  a  gentleman  who  was  introduced  as  a  member  of  the  firm.  He 
asked  about  loss,  and  I  told  him.  While  speaking,  another  salesman  came 
up,  and  seeing  us  talking,  asked  what  was  the  matter,  and  on  being  told,  said: 
'  It  must  have  been  stolen  by  a  customer  whom  he  had  shovtm  into  the  set  of 
compartments  shortly  before,  within  a  couple  of  minutes  before.'  He  said  two 
gentlemen  had  come  in,  one  of  whom  wanted  a  pair  of  pantaloons.  He  de- 
scribed them  fully,  so  that  I  could  give  a  full  description  to  detective.  He  gave 
the  man  a  pair  and  showed  liim  in,  his  friend  waiting  outside.  He  thought 
it  rather  peculiar  that  the  man  had  only  been  in  there  about  half  a  minute» 
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when  he  came  out  and  threw  the  pantaloons  down  and  said  they  were  not 
what  he  wanted,  and  said  to  his  friend,  '  We  will  go  to  Wanamaker's/  or 
something  like  that.  He  said  he  thought  it  ifraapeciMULr  the  man  had  been 
able  to  try  on  the  pantaloons  in  that  space  of  time.  Mr.  Benn  was  the  sales- 
men who  showed  them  in;  )ke  gave  me  his  card.  The  men  had  hurried  oat  of 
the  store.  Very  few  people  there.  In  the  compartments  there  was  no  warn- 
ing that  the  place  was  insecure;  no  notice  not  to  leave  valuables  posted,  and 
bone  given  by  the  salesman."  The  court  charged  the  jury  as  follows:  "  It  is 
%he  duty  of  the  defendants  in  this  case  to  provide  a  safe  place,  and  if  thej  do 
^ot  do  so  they  are  guilty  of  neligence  and  should  be  held  responsible.  The 
plaintiff  might  leave  what  he  liked  in  the  closet.  If  you  think  the  plaintiff 
was  guilty  of  negligence  (and  there  is  nothing  to  show  that  he  was),  you  may 
■find  for  the  defendants.  The  plaintiff  is  entitled  to  recover  the  value  of  the 
goods  lost  and  any  expense  he  was  put  to  in  his  endeavor  to  recover  them." 
The  jury  found  for  the  plaintiff,  and  this  was  affirmed. 


DUDUST  T«  BbIGOS. 

a41Mau.68S.) 

Sander  of  lnuinei$  '—prevention  of  publiealUfn  of  direetary. 

Hie  plaintiff  in  his  declaration  alleged  that  he  was  and  had  been  engaged 
'    for  many  years  in  compiling  and  publishing  bi-annual  county  directories,  aft 
great  labor  and  expense,  and  had  acquired  a  large  advertising  patronage 
therefor,  and  a  large  list  of  subscribers;  that  he  had  prepared  to  and  would 
have  published  the  same  in  1886,  but  that  by  reason  of  the  false  and  fraudu- 
lent statement  of  the  defendant  that  he  had  gone  out  of  the  business  and 
'  disparaging  his  business,  he  had  befen  prevented  from  doing  so,  and  the 
'   defendant  had  published  such  a  directory,  to  his  Injury;  but  he  did  not  al- 
'  lege  thai  he  had  been  deprived  of  the  benefit  of  any  contract  or  property, 
or  that  the  defendant  published  the  directory  as  the  plaintiffs',  nor  any  in* 
fringement  of  copyright,    ffeld^  no  cause  of  action. 

TORT.  The  declaration  was  as  follows:  "  And  the  plaintiff  says 
that  he  is,  and  has  been  for  many  years,  a  compiler  and  pab- 
lisher  of  directories  of  cities,  towns  and  counties  in  this  Common- 
wealth and  elsewhere;  that  by  the  care,  attention,  skill  and  faith- 
iulness  and  after  great  labor  and  expense,  he  had  acquired  a  large 
number  of  subscribers  among  business  men  and  other  people, 
throughout  the  cities  and  towns  of  Bristol  county,  and  elsewhere  in 
this  Commonwealth,  for  'The  Bristol  County  Directory,'  which 
the  plaintiff  has  compiled  and  published  biennially  for  many  years. 
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and  until  the  acts  and  doings  of  the  defendant  hereinafter  com- 
plained of;  that  at  great  labor  and  expense,  he  had  acquired  a  large 
and  valuable  list  of  advertisers  in  his  said  directory,  from  whom,  as 
well  as  from  the  said  subscribers  to  said  directory,  he  obtained  a 
large  income,  and  would  have  continued  to  do  so,  but  for  the  acts 
and  doings  of  the  defendant  hereinafter  alleged  and  set  forth. 

"  And  the  plaintiff  says  that  according  to  his  usual  and  ordinary 
custom  in  the  compilation  and  publication  of  the  said  '  The  Bristol 
County  Directory,*  he  would  have  compiled  and  published  the 
same  in  this  year.  A*  D.  1885,  and  he  made  his  preparations  there- 
for, but  he  says  that  the  defendant  and  his  canvassers,  and  other 
servants  and  agents,'  in  order  to  injure  the  plaintiff,  and  to  deprive 
him  of  the  opportunity  of  compiling  and  publishing  said  directory 
for  said  year  of  1885,  and  thereaf terward,  and  receiving  the  gains 
and  profits  therefrom,  and  to  secure  the  same  to  the  defendant, 
together  with'  all  the  gains  and  profits  arising  therefrom,  and  other* 
wise  to  injure  the  plaintiff  and  get  gain,  profit  and  advantage  to 
the  defendant,  knowingly  and  willfully,  falsely  and  fraudulently 
pretended  and  tepresented  to  many  persons,  and  particularly  U 
the  plaintiff's  patrons,  the  advertisers  in  said  directory  and  the 
subscribers  thereto  throughout  said  Bristol  county,  that  the  plain- 
tiff had  gone  out  of  the  business  of  compiling  and  publishing  said 
directory,  that  the  plaintiff  had  sold  out  said  business  to  the  de« 
fendant,  that  the  said  canvassers  and  the  defendant's  other  servants 
and  agcfnts  were  compOing  the  materials  for  the  plaintiff's  direc- 
tory, the  same  as  formerly,  and  other  false  and  fraudulent  repre- 
sentations then  and  there  made,  of  which  the  plaintiff  is  not  yet 
fully  informed,  and  thereby  deceitfully  and  wrongfully  induced  the 
plaintiff's  said  patrons,  advertisers  and  subscribers,  in  and  through- 
out said  Bristol  county,  to  give  to  the  defendant  their  advertise* 
ments  and  subscriptions,  and  to  pay  him  instead  of  the  plaintiff 
therefor. 

'*  Whereas,  in  truth  and  in  fact,  the  said  representations  were 
wholly  false  and  untrue;  the  plaintiff  had  neither  gone  out  of  the 
business  of  compiling  and  publishing  the  said  directory,  as  he  had 
done  for  years  before,  nor  had  he  sold  out  to  the  defendant,  nor 
had  he  any  intention  of  doing  so;  nor  were  the  defendant  and  his 
canvassers*  and  other  agents  and  servants,  compiling  the  said  direc- 
tory the  same  as  formerly  or  for  the  plaintiff;  all  of  which  the 
defendant,  as  well  as  his  said  canvassers  and  other  servants  and 


496  MA8SAGHT7SETTS, 

Dudley  ▼.  BriggB. 

agents  well  knew.  And  the  defendant  did  knowingly^  wrongfully^ 
injurioasly  and  deceitfully  compile  and  publish  the  said  'The 
Bristol  County  Directory/  for  the  year  A.  D.  1885,  and  vend  and 
sell  the  same  to  the  plaintiff's  patrons,  advertisers,  subscribers  and 
other  persons,  as  aforesaid.  And  the  plaintiff  says  that  thereby  he 
has  been  prevented  from  compiling,  publishing  and  selling  his  said 
directory  this  year,  A.  D.  1885,  as  he  has  always  done  heretofore; 
that  ho  has  lost  the  great  gains  and  profits  which  he  would  other* 
wise  have  made  and  received  from  the  sale  thereof,  and  from  adver- 
tisers in  and  subscribers  to  said  directory,  and  has  been  put  to 
great  loss  and  expense  in  preparing  for  said  compilation  and  publi- 
cation, till  he  learned  of  the  defendant's  said  acts  and  doings,  and 
thereby  he  will  be  hereafter  prevented  from  compiling  and  publish* 
ing  said  directory  except  at  an  increased  expense  and  with  dimin* 
ished  profits." 

The  defendant  demurred  to  the  declaration,  on  the  ground  that 
it  did  not  set  forth  a  legal  cause  of  action. 

The  Superior  Court  sustained  the  demurrer;  and  ordered  judf 
ment  for  the  defendant.     The  plaintiff  appealed  to  this  ooorL 

/•  C.  Coombs  A  N.  CT,  WaXher^  for  defendant 

&  En  Dudley,  for  plaintiff. 

Field,  J.  The  plaintiff  in  his  declaration  does  not  allege  that 
by  the  acts  of  the  defendant  he  has  been  deprived  of  the  benefit  of 
any  contract  he  had  made,  or  of  any  property  in  existence  and  ia 
his  possession,  or  that  the  defendant  published  his  directory  for 
1885  as  a  directory  prepared  and  published  by  the  plaintiff;  and 
does  not  bring  his  case  within  such  decisions  as  Lumley  y.  Oye^  % 
£1.  &  Bl.  216;  Marsh  r.  Billings,  7  Cush.  32*^;  s.  c,  54  Am.  Dec. 
723;  Hiomson  y.  Winchester,  10  Pick.  214;  s.  0.,  31  Am.  Dea  135; 
Slo/eld  y.  Payne,  4  B.  &  Ad.  410;  Morison  ▼.  Salmon,  2  K  &  G. 
885;  Syhes  y.  Sykes,  3  B.  &  C.  541. 

ne  does  not  allege  that  he  had  any  copyright  in  the  previoue 
publications  which  the  publication  of  the  defendant  infringed;  and 
tlie  courts  of  the  Commonwealth  have  no  jurisdiction  over  infringe*^ 
ments  of  copyright.  If  each  publication  of  a  directory  by  the 
plaintiff  every  two  years  was  a  separate  publication,  then  tlio  plain* 
tiff^s  declaration  amounts  to  this  — that  ho  intended  to  publish  a 
directory  for  1S85,  whereby  he  expected  to  make  profits,  but  by 
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leaaou  at  the  acts  of  the  defendaat,  he  abandoned  such  ah  ihten« 
tion,  jmd  lost  the  profits  he  otherwise  woald  haye  made.  Biit  an 
intention  in  the  mind  of  the  plaintiff  to  compile  and  publish  a 
directory  is  not  property^  and  the  abandonment  of  such  an  intention 
IB  not  a.lo68  of  property.  Bradley  t.  Fuller,  118  Mass.  23U. 
.  An  attempt  has  been  made  to  bring  this  case  within  what  is 
called  slander  of  ^oods,  manufactured  and  sold  by  another.  See 
Weeiern  Couniiee  Manure  Co.  v.  Lawee  Chemical  Manure  Co.,  L. 
R,  9  Ex.  218.  This  implies  that  the  plaintiff  was  Engaged  in  the 
business  of  making  and  selling  directories,  and  that  the  defendant 
made  statements  disparaging  the  plaintiff's  business.  We  think 
that  the  declaration  does  Aot  show  that  the  business  of  the  plaintiff 
in  publishing  a  new  directory  every  two  yean  was  a  continuous 
business. . :  The  directory  to  be  pubUsfaed  in  1885  was  to  be  >:a  new 
compilation  and  publication.  From  the  nature  of  the  book  pep- 
haps  this  could  not  well  be  otherwise.  New  subscribers  and  new 
adrertisements  were  to  be  obtained.  We  hare  been  shown  no  case 
where  it  has  been  held  that  a  false  statement  that  the  plaintiff  had 
gone  out  of  business,  4>r  sold  out  his  business  to  the  defendant,  was 
an  actionable  slander  of  a  person  in  his  trade;  but  upon  this  w-e 
express  no  opinion.  It  may  be  said  that  such  statements  tend  to 
injure  a  man  in  his  business,  because  they  tend  to  prevent  custom- 
ers from  resorting  to  him  for  trade,  and  to  injure  the  value  of  the 
good  will  of  his  business..  However  this  may  be  the  difficulty  is  in 
attaching  good  will  as  a  valuable  thing  to  the  publication  every  two 
years  of  a  new  directory.  Such  a  directory  could  be  published  by 
anybody.  It  is  perhaps  a  question  of  degree  whether  the  publica- 
tion by  the  plaintiff  had  been  so  frequent  and  regular  that  there  can 
be  said  to  be  a  good  will  that  would  be  protected  in  law.  There  is  no 
allegation  of  any  continuing  contract,  express  or  implied,  of  sub- 
scribing for,  or  advertising  in  the  directories,  as  a  publication 
periodically  issued;  there  is  no  allegation  of  any  place  of  business 
to  which  customers  resorted  to  purchase  directories.  Until  the 
plaintiff  had  entered  upon  the  compilation  of  the  directory  for 
1885>  we  do  not  think  that  there  was  any  business  of  publishing  a 
directory  for  1885  carried  on  by  the  plaintiff,  or  any  thing  that  for 
example  oould  have  been  sold  as  a  going  concern  by  an  assignee  in 
insolvency,  if  the  plaintiff  had  become  an  insolvent  debtor.  The 
cases  upon  liability  for  wrongful  interference  with  the  business  of 
another  are  largely  collected  in  Waiher  y.  Oronin,  107  Mass.  555; 
Vol.  L  V  —  63 
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but  in  that  case  there  wag  an  actual  basinea^  with  the  carrying  oit 
of  which  the  defendant  wrongfully  interfered.  The  declaration  iit 
this  case  indeed  alleges  that  the  plaintiff  made  his  preparations  for 
compiling  and  publishing  A  directory  for  1885,  but  it  does  nob 
allege  what  thosd  preparations  were,  or  that  they  were  any  thing 
Taluable.  The  arerment  that  he  ''has  been  put  to  great  loss  and 
expense  in  preparing  for  said  compilation  and  publication,''  neav 
the  end  of  the  declaration,  appears  to  be  a  part  of  the  damages. 

The  plaintiff  cites  Swan  v.  Tappan,  5  Onsh.  104;  but  th^re  the 
declaration  was  held  insufficient,  because  there  was  no  allegatioii 
of  special  daniage.  The  declaration  in  the  present  case  cannot 
well  be  distinguished  in  this  respect  from  the  declaration  in  Swan 
T.  Tappan^  but  we  dd  not  deem  it  necessary  to  reconsider  the  deci-» 
sion  in  that  case  on  this  point  There  the  plaintiff  was  aotually 
engaged  in  selling  his  book,  which  had  already  been  printed  and 
put  upon  the  market,  and  the  action  was  the  ordinary  action  foif 
the  malicious  disparagement  of  the  goods  of  another,  manufactured 
and  kept  for  sale. 

The  plaintiff  relies  upon  Benton  t.  Pratt ^  %  Wend.  385;  &  c,  SO 
Am.  Dec.  623,  which  perhaps  may  be  considered  as  an  extreme 
ease.  See  Randall  y.  SauUon^  13  AUen,  413,  417.  In  Benton  r. 
Pratty  Seagraves  and  Wilson,  at  Allentown,  had  orally  agreed  to 
purchase  of  the  plaintiff  two  hundred  hogs,  at  the  market  price,  iil 
delirered  within  three  or  four  weeks,  and  they  had  not  been  pre-^ 
Tiously  supplied;  and  ''about  the  time  for  the  deliTery,"  the  plain«^ 
tiff  was  proceeding  with  his  drore  of  hogs  to  Allentown  for  the 
purpose  of  delirering  to  them  two  hundred  hogs.  The  defendant^ 
by  his  falsehood  and  deceit,  intentionally  preyented  the  performances 
of  this  contract,  by  persuading  Seagrayes  and  Wilson  that  thd 
plaintiff  was  not  intending  to  driye  his  hogs  to  Allentown,  whereby 
they  were  induced  to  buy  the  hogs  of  the  defendant,  instead  x>£ 
buying  the  hogs  of  the  plaintiff,  as  they  otherwise  would  huye 
done.  The  court  says  that  it  was  "not  ihaterial  whether  the  con* 
tract  of  the  plaintiff  with  Seagrayes  and  Wilson  was  binding  upon 
them  or  not; "  but  the  agreement,  if  there  was  an  agreement, 
although  not  in  writing,  was  an  actual  offer  by  Seagraves  and  Wil-i 
son,  not  reyoked,  and  which  they  would  haye  performed,  and  the 
plaintiff  was  in  the  actual  possession  of  the  property  which  Sea« 
graves  and  Wilson  had  offered  to  buy,  and  was  actually  proceeding 
to  deliver  this  property  to  them,  in  accordance  with  their  ofTei*.      -i 
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The  fatal  objection  to  the  present  case  is,  that  it  is  entirely  prob- 
lematical whether  the  pUdntiff  iffonH  laotaally  have  pablished  a 
direotoiy  if  the  defendant  had  not  made  the  fraudulent  misrepre- 
sentations alleged*  The  plaintiff  abandoned  his  intention  to  com- 
pile and  publish  a  directory  in  cdtid^ence  of  the  defendant's  aota^ 
Imt  this,  upon  the  principles  stated  in  Bradhji  t.  FMer,  mK  mprm, 
and  the  cases  thetiein  oitedfis  not  suffidcxnt  to  support  an  action. 
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Lor  t.  Nbw  Oblbahb  Oitt  aitd  Lakb  Railboad  Ooxpavt. 

CRLa.  ABII.W4 
Ntgfigm^M  ^ir^ants  riding  ^»  Hreei 


Tha  driver  of  a  feed  ear  ranning  on  a  street  rail  waj,  allowed  bogm  to  ilde  inm 
on  the  platform  at  hla  aide.  They  becoming  troubleaome,  ho  ordered  then 
to  get  off,  slackening  the  mole  to  a  walk,  but  not  touching  or  threatening 
them.  Thereupon  one  pushed  the  other,  a  newsboj  eloTon  years  old»  and 
lie  fell  under  the  ear  and  waa  killed.  MM,  that  the  oompan/  was  aol 
liable. 

ACTION  of  damages  for  death  by  negligence.  The  opinioiiftatfla 
the  case.    The  defendant  had  judgment  below. 

£•  L.  Levy  and  W.  W.  Handlin,  for  appellants. 

Braughn,  Buck  d  DinkeUpid  and  W.  0.  Hiari,  for  appelleo. 

Bbrmudbz,  0.  J.  The  plaintiffs  appeal  from  a  judgment  reject^ 
ing  their  demand  in  damages,  for  injuries  sustained  by  their  minor 
aon,  who  was  run  over  by  one  of  the  defendants'  cars,  and  who  died 
in  consequenoe,  the  same  day.  The  accident  is  charged  to  have 
occurred  by  the  gross  negligence  of  the  driver. 

The  record  shows  that  on  the  morning  of  September  12. 1882,  at 
about  nine  o'clock,  a  feed  car  belonging  to  the  company,  in  charge 
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of  a  driyer,  was  coming  down  Magaiine  street  in  this  city,  when; 
three  boys,  two  of  whom  had  been  in  the  habit  o(  doing  so,  jumped^ 
on  the  platform  iu  front,  taking  positions,  one  Martin,  on  the 
right  and  the  other  two,  Lott  and  Babe,  on  the  left  of  the  driver. 

They  commenced  **  skylarking,"  and  became  so  troublesome  that 
the  driver  cautioned  them  to  keep  quiet  They  stopped  a  while, 
but  began  anew,  when  slowing  up  the  car,  the  driver  told  them  to 
get  off,  since  they  would  not  behave  themselves,  using  neither 
threat  nor  force. 

The  car  was  going  slow,  the  mule  was  on  a  walk. 

The  boy  Babe,  who  was  on  the  left  side,  nearer  the  driver  and  on 
the  right  of  Lott  or  Ilarry,  who  himself  was  standing  on  the  ex« 
treme  of  the  platform,  then  told  him,  '^  Hurry  up,  hurry  up,  get  off 
Harry/'  giving  him  a  push. 

Losing  his  balance  under  the  shove,  Harry  grabbed  the  stannch* 
eon,  but  imperfectly.  Letting  it  go,  he  fell,  slipping  on  the  side 
of  the  car,  part  of  his  body  getting  under  and  being  run  over  by 
the  vehicle. 

Bruised  and  mangled,  the  boy  was  taken  up  and  carried  to  his 
borne,  where  after  much  suffering  and  lingering,  he  died  some  nine 
hours  later  the  same  day. 

It  appears  that  Lott  and  Martin  were  good  boys,  smart  and  active. 
They  were  pets  of  the  driver,  who  occasionally  allowed  them  to  jump 
and  ride  on  his  car,  the  feed  car,  for  he  seems  to  have  driven  no  other, 

They  were  so  alert  and  experienced  that  sometimes  they  would 
jump  on  and  off  the  platform  before  the  driver  would  know  any 
thing  about  it    Lott  was  about  eleven  years  old  and  a  newsboy. 

The  fact  that  be  was  pushed  by  Babe  is  established  by  his  own 
declarations  made  on  his  bed  of  suffering,  by  the  testimony  of  lilar- 
tin,  his  friend;  by  that  of  Sullivan,  the  driver,  and  somewhat  by 
that  of  Babe  himself,  the  reckless  companion. 

There  is  nothing  to  show  that  the  driver  touched,  threw  off,  or 
threatened  the  boy,  or  that  he  was  asked  to  stop  fully,  or  that  he 
had  any  reasonable  ground  to  believe,  when  he  told  the  boys  to  get 
off,  that  any  of  them  would  be  injured  in  doing  so. 

The  only  thing  the  driver  did  was  to  tell  them  to  get  offl  It  was 
to  enable  them  to  do  so  securely,  that  he  slackened  his  car  to  a 
mule  walk. 

It  is  highly  probable  that  had  he  been  asked  to  fitop,  the  driver 
would  have  done  so.    The  fact  is  that  the  boys  did  not  ask  him  to 
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stop  and  did  not  wait  till  he  had  stopped  altogether.  Martin  jumped 
4n  one  side.  Babe  pushed  Lott  or  Harry  and  jumped  on  the  other; 
Hanj  fen,  was  hurt  and  died*  Had  he  not  been  pushed,  he  would 
have  jumped  as  his  friends  did,  and  he  would  haye  been  no  more 
hurt  than  they  were. 

It  is  manifest  that  the  company  never  designed  the  platform  on 
the  feed  car  to  be  used  for  the  transportation  of  passengers;  that 
when  it  intrusted  Sulliran  with  the  driving  of  the  car,  it  gave  him 
only  the  authority  necessary  to  take  it  from  one  place  to  another; 
that  they  did  not  g^ve  him  the  power  of  admitting  passengers  on  it; 
that  it  was  patent  that  the  oar  was  not  one  for  passengers,  from  its 
form  and  structure,  which  was  that  of  a  large  box  with  no  sid^ 
openings  and  no  inside  seat;  that  permission  by  the  driver  to  pert 
sons  to  ride  on  the  platform  was  unwarranted;  that  those  who  thus 
got  on  and  rode  with  him  were  intruders,  as  conoemed  the  com- 
pany, and  thus  primarily  at  fault.  , 

It  is  likewise  apparent  that  the  boy  Harry  fell  and  was  hurt,  not 
because  the  driver  ordered  all  the  boys  off,  or  had  not  stopped,  bat 
because  when  he  was  about  getting  off,  he  was  pushed  by  his  com- 
panion Babe,  who  like  him,  was  also  an  intruder* 

Had  Harry  not  been  pushed,  it  is  indubitable  that  he  would  havis 
got  off  unhurt,  not  only  because  he  was  smart,  active,  alert,  expert 
at  it,  as  all  newsboys  notoriously  are  —  but  because  the  ear  had 
almost  stopped.    His  companions  got  off  unhurt. 

Oonsidering  the  age  of  the  boy — eleven  years — bis  experience, 
his  occupation,  his  known  agility,  we  think  he  was  well  able  to 
take  proper  care  of  himself,  and  can  be  held  to  the  same  accounta- 
bility as  a  person  of  full  discretion  might  be  under  similar  circum- 
stances. 

The  rules  which  govern  as  to  mere  children  do  not  apply  to 
minors  who  have  attained  to  years  of  discretion*  Shearman  &  Bed- 
field,  55-56;  MeMahon  v.  Mayor,  33  N.  Y*  642. 

In  order  to  hold  the  company  liable,  it  must  appear  that  the  in- 
jury was  occasioned  by  the  negligence  of  the  driver  in  the  exercise 
of  the  functions  in  which  he  was  employed;  that  it  was  the  natural 
and  probable  result  of  the  conductor's  order,  such  a  consequence  as 
ho  might  and  ought  to  have  reasonably  foreseen  at  the  time; 
that  he  had  done  or  omitted  an  act  which  was  something  contem- 
plated by  his  employment,  and  which  if  done  or  omitted  lawfully, 
^  would  have  been  done  or  omitted  in  his  employer's  name. 
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.  flaagT.  Railroad,  85  PeniL  St  293;  CauUyy^  Pittsburg  Ey.  Co:, 
PQ  PeniL  St  398;  &  c,  40  Am.  Bep.  664;  Week's  Dam.  Abaq.  Inj., 
10, 120, 123, 127,  266-7;  Whart  Neg.  300,  304;  Thomp.  Carriers, 
944-5;  Pearoe  Bailroads,  836;  S^poonerj.  Brooklyn  City  Ji.  Co.,  54 
N.  Y.  230;  8.  a,  13  Am.  Bep.  570;  Hoam  cade,  34  Ann.  160;  Montr 
ford  case,  86  Ann.  750;  Oallaher  case,  37  Ann.  288;  Wood  case, 
84  Ann.  1086;  McNiril  case,  unreported  (0.  B.  57  fo.  689);  also 
DuffY.  Alleghany  Valley  R.  Co.,  91  P^au.  St  458;  s.  c,  36  Am. 
Bep.  675;  OUtMens'  S.  Co.  t.  Carey,  56  Ind.  896. 

We  have  considered  the  anthorities  to  which  phuntifls'  counsel 
oonfidently  refers. 

That  of  WilUm,  107  Mass.  108-110;  s.  c,  9  Am.  Bep.  11,  is  a 
ruling  in  the  case  of  a  girl  nine  years  old,  riding;  without  pay,  by 
invitation- of  a  driver,  on  the  platform  of  a  street  railroad  horse  pas- 
senger car,  who  by  the  sudden  start  lost  her  balance,  ordering  the 
driver  to  stop,  the  car  keeping  on.  She  fell,  her  arm  was  run  over 
$nd  had  to  be  amputated. 

The  other  case,  Pennsylvania  R,  Coi,  31  Penn.  St  372,  is  that 
of  a  lad  nine  years  old  sent  on  an  errand  by  his  father,  who  finding 
a  crossing  obstructed  by  a  train  of  cars,  attempted  to  creep  under 
them,  when  the  train  started  and  injured  one  of  his  feet,  which  it 
became  necespary  to  amputate. 

The  facts  in  the  two  cases  are  absolutely  dissimilar  to  those  in 
the  present  controversy.  The  principles  announced  in  both  are 
simply,  that  if  a  passenger,  riding  with  due  care  on  the  platform 
of  a  passenger  horse  car  of  a  street  railroad  corporation,  not  as  a 
passenger  for  hire,  but  by  invitation  of  the  drivel  and  without  col- 
lusion with  him  to  defraud  the  corporation,  is  injured  through  his 
negligence  in  driving  the  car,  the  corporation  is  liable;  and  that  a 
child  of  tender  years  is  not  to  be  held  to  the  same  rule  of  care  and 
diligence  in  avoiding  consequences  of  the  negligence  or  unlawful 
acts  of  others,  which  is  required  of  persons  of  full  age  and  capacity. 

The  third  case  to  which  plaintiffs  refer  (24  Smith,  424)  is  one  in 
which  a  little  girl  five  years  old  was  allowed  to  ride  on  the  platform 
of  a  street  passenger  car,  and  who  was  hurt  in  attempting  to  get 
off,  notwithstanding  the  driver's  remonstrance.  Pittsburg  P.  Ry. 
Co.  V.  CaldwM,  74  Penn.  St  421. 

The  court  held  it  was  negligence  in  the  driver  to  allow  children 
so  young  to  ride  on  the  platform,  and  the  company  was  liable. 

Conceding  to  those  authorities  all  the  weight  which  is  claimed 
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for  thorn,  it  is  clear  that  they  are  inapplicable  to  the  present  caae^ 
in  which  the  facts  proved  are  quite  diflferent,  although  kindred 
principles  may  be  involved  and  receive  application. 

The  ruling  invoked  in  the  WardU  case,  34  Ann.  204,  has  na 
bearing  on  the  issues  here  presented. 

The  District  judge  correctly  viewed  the  facts  and  the  law,  and 
properly  relieved  the  company. 

Judgment  affirmed  with  costs. 

Judgment  affirmed. 


OiTT  OF  ShBBYBPOBT  T.  BbD  BiYBB  AIS-D  OOASI  LUHL 

CB7  La.  Ann.  (MB.) 

Municipal  earporation  —  toAai/i^a. 

A  street  in  a  dty  was  laid  oat  upon  the  bank  of  a  navigable  river,  and  paved 
and  maintained  at  the  expense  of  the  city.  Veesels  were  in  the  habit  ol 
landing  at  the  street,  and  discharging  their  cargoes  thereupon.  HM,  thai 
the  citj  was  not  entitled  to  charge  as  for  wharfage  facilities.  (8u  note,  p. 
508.) 

ACTION  for  wharfage.    The  opinion  states  the  case.    The  plain- 
tiff had  judgment  below. 

R  H.  Randolph  and  H.  L.  Edwards^  for  appellee. 
W.  8.  Benedict^  for  appellant. 

Pogh£,  J.  Plaintiff  seeks  to  recover  $4,409.04  as  wharfage  dueff 
on  several  steamboats  owned  and  operated  by  the  defendant  com- 
pany, at  the  rate  of  ten  cents  a  ton  for  each  boat  landing  at  the 
river  front  of  the  city,  from  the  4th  of  August,  1882,  to  the  2(itli 
of  May,  1883. 

The  grounds  of  resistance  are  substantially,  that  the  charge  ia 
really  a  tonnage  duty;  that  no  wharfage  facilities  or  conveniences 
are  furnished  by  plaintiff;  and  that  the  amount  charged  is  beyond 
a  reasonable  compensation.  The  defendant  appeals  from  a  judg- 
ment against  it  in  the  sum  of  $428.97,  and  plaintiff  prays  for  an  in- 
crease of  the  judgment  to  the  amount  sued  for. 

The  contention  that  the  claim  involves  a  tonnage  duty,  levied 
in  violation  of  sections  8  and  10  of  article  1  of  the  Constitution  of 
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the  United  States,  is  Tirtually  abandoned  on  appeal.  The  whole 
theory  of  plaintiff,  and  the  wording  of  the  city  ordinance  on  which 
the  claim  is  predicated,  show  conclusively  that  the  demand  is  based 
en  alleged  whai*f  facilities  and  conveniences  furnished  by  the  city 
and  used  by  the  defendant's  boats  during  the  time  claimed  for. 

The  nght  of  recovery  in  such  cases  depends  upon  the  artificial 
facilities  for  landing,  for  receiving  and  discharging  merchandise, 
furnished  by  the  plaintiff  for  the  use  or  advantage  of  the  ships  or 
vessels  sought  to  be  made  liable  for  such  duties. 

A  charge  for  the  privilege  of  entering  a  port,  or  of  remaining 
there,  would  fall  within  the  scope  of  the  constitutional  inhibition. 
But  a  claim  for  services  rendered  in  the  shape  of  wharfage  facili-* 
ties  is  recognized  in  law  and  has  been  enforced  by  the  courts.  FirU 
Municipality  v.  Pease^  2  Ann*  538;  ElUrman  v.  McMuins,  30  Ann* 
190;  Mayor  and  Trustees  of  St.  MartinsvilU  v.  Steamer  Mary 
Lewis  and  Owners,  32  Ann.  1293;  Packet  Co.  v»  Keokuk,  95  H. 
&88. 

The  pivotal  question  in  this  case  involves  therefore  the  existence 
during  the  time  claimed  of  wharves  or  other  artificial  facilities 
used  by  the  defendant  and  provided  and  maintained  at  the  expense 
of  the  corporation  of  Shreveport. 

The  undisputed  facts  in  the  record  are,  that  the  main  or  princi- 
pal landing  in  Shreveport  is  in  front  of  Commerce  street,  which 
borders  on  and  runs  along  Red  river,  between  Texas  atid  Cotton 
streets,  which  run  from  the  river  to  the  interior  of  the  town. 
Between  those  streets,  for  a  distance  of  some  1,200  feet,  Commerce 
street,  of  the  width  of  132  feet,  is  rocked  or  covered  over  with  cob* 
ble^tones;  which  work  is  maintained  at  the  expense  of  the  city. 

During  the  highest  stage  of  water  in  the  river,  which  lasts  about 
forty  days  in  each  year,  boats  may  and  do  land  right  at  Commerce 
street,  on  which  they  discharge  their  cai*goes  and  from  which  they 
receive  their  return  freights. 

But  during  all  other  portions  of  the  year,  all  water-crafts  land  and 
carry  on  their  trafiBc  on  a  sand-bar  in  front  of  said  street,  but  many 
feet  below  its  level,  under  an  inclining  bank  of  the  river,  or  on  the 
banks  of  a  stream  known  as  Cross  bayou,  which  empties  into  the 
Bed  several  blocks  above  the  foot  of  Texas  sti'eet. 

The  rectord  shows  beyond  a  doubt,  and  it  is  conceded  by  plaintiff 
as  a  fact,  that  during  low  stages  of  water  the  city  furnishes  no  ar* 
iificial  means  whatever  to  facilitate  tlie  landings  of  bouts  or  other 
VoL.LV  — 64 
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water-crafts^  abd  that  all  merehandlse  and  other  property  shipped 
or  reoeiyed  by  water  are  deposited  on  the  ground  at  the  landing; 
and  are  k^t  dry  in  wet  weather  by  being  laid  on  dunnage,  com-i 
posed  of  planks  and  timber  furnished  by  the  owners  of  steamboats 
themselres. 

(  From  that  circumstance  derives  the  theory  ci  the  judgment  ap- 
pealed from,  a^  it  holda  the  defendant  liable  only  for  the  landings 
made  by  its  boats  during  high  water,  at  Commerce  street. 

At  this  point  we  may  dispose  of  plaintiff's  prayer  for  an  amend- 
ment  of  the  judgment;  it  can  find  no  sanction  either  in  law  or  in 
the  eyidence  before  us*  The  argument  that  the  defendant  is  lia* 
ble  for  wharfage  duties  in  low  water^  when  avowedly  no  artificial 
facilities  whatever  are  furnished  by  the  corporation,  because  theie 
freights  are  hauled  over  Commerce  street,  because  they  leave 
thereon  their  skids  and  other  material,  and  because  they  enjoy  at 
that  time  as  well  as  in  high  water  the  fire  and  p<dioe  protection  of 
the  city,  needs  but  to  be  stated  to  expose  its  utter  weakness  and 
its  absolute  lack  of  foundation  in  law,  reason  or  common  sense. 
:  The  remaining,  and  in  point  of  fact  the  vital,  contention  in  the 
ease  hinges  therefore  upon  the  question  as  to  whether  Commerce 
street,  paved  or  rocked  as  we  have  stated  above,  and  used  as  a  land-* 
ing  in  high  water  by  the  defendant's  and  other  boats,  is  a  wharf 
within  the  accepted  sense  of  the  term.  It  is  on  that,  point  mainly 
that  the  testimony  is  conflicting.  Plaintiff's  witnesses  all  concur  in 
treating  it  as  a  wharf,  and  defendant's  witnesses  are  equally  unani-^ 
mous  in  denying  the  proposition.  The  witnesses  on  both  sides  aQ 
agree  substantially  on  the  facts,  but  the  divergence  comes  out  of. 
their  varied  definitions  of  the  terms  wharf  and  wharfage  facilities* 
They  all  agree  that  Commerce  street  is  one  of  the  principal  thorough- 
fares  of  the  city,  bounded'  on  one  side  by  the  river  and  lined  on  the 
other  by  a  series  of  large  stores  and  wharehouses;  that  vehicles  of 
all  kinds  and  descriptions  are  constantly  run  over  it,  and  daily 
bring  to  and  from  the  stores  thereon  large  quantities  of  cotton  and 
every  kind  of  goods  and  merchandise  used  and  traded  for  in  com^ 
merce,  as  well  to  and  from  the  steamboats  as  other  points  in  the 
eity,  from  and  to  railroad  depots,  and  to  and  from  the  country.; 
They  all  concur,  as  far  as  their  means  of  knowledge  extend,  that 
the  works  by  means  of  which  the  street,  at  that  particular  point,' 
is  rendered  and  made  fit  for  constant  use  and  passable  at  all  times^: 
were  made  by  and  at  the  enormous  expense  of  the  city;  that  it  le 
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maintttined  at  the  expense  of  &e  corporation^  and  that  one-third 
i)i  the  original  cost  was  charged  to  and  paid  by  the  owners  of  lot9 
abutting  thereon.  •  The  only  point  left  open  therefore  involyes  the 
proper  meaning  of  the  terms  wharf  and  wharfage  facilities. 
..  We  adopt  the  definition  suggested  by  plaintiffs  counsel  and  given 
by  Webster:  A  wharf  is  ^'a  perpendicular  bank  or  mound  of  tim<- 
her  or  stone  or  earth  raised  on  the  shore  of  a  harbor,  river  or  canal^. 
^to,  or  extending  some  distance  into  the  water  for  the  convenience 
el  lading  and  unlading  ships  and  other  Tessels.^  By  Bouvier^  a 
wharf  is  defined  as  ''  a  space  of  ground  artificially  prepared  for  the 
reception  of  merchandise  from  a  ship  or  vessel,  so  as  to  promote 
the  convenient  loading  and  discharge  of  such  yessels.^'  These 
definitions  substantially  agree  with  those  given  by  other  authors.    > 

The  essential  requisite  is  an  artificial  construction  which  facili- 
tates the  loading  or  unlaoding  of  Tessels  or  steamboats.  Now,  what 
facilities  are  afforded  in  this  case  by  the  works  constructed  and 
maintained  at  the  expense  of  the  city  of  Shreveport? 

Whether  they  land  in  low  water  at  the  sand-bar^  or  in  high  water 
at  Oommerce  street^  the  boats  are  tied  to  posts  provided  by  their 
owners,  and  launch,  their  stages  to  the  river  bank,  on  which  theiir 
freights  are  deposited,  using  dunnage  in  either  case  when  the  con- 
dition of  the  weather  or  of  the  soil  requires  that  precaution. 

It  will  not  be  gainsaid  that  when  he  has  thus  delivered  the  goods 
or  merchandise  intrusted  to  him  for  transportation,  the  common 
carrier  has  fully  complied  with  his  contract  of  affreightment, 
whethef  the  delivery  takes  place  below  on  the  sand-bar  or  above  on; 
Oommerce  street. 

'  The  only  difference  is  felt  in  the  hauling ;  from  Commerce  street 
it  is  shorter,  and  in  muddy  weather  it  is  facilitated  by  the  cobble^ 
stone  pavement  But  as  to  the  common-carrier,  the  evidence  disdoses 
no  difference;  and  we  have  failed  to  discover  any  enhanced  facili- 
ties afforded  to  him  by  the  works  which  plaintiff  erroneously  holdii 
out  as  wharf  facilities,  unless  it  be  in  the  means  of  approaching  his 
landing. 

We  conclude  and  we  therefore  hold,  that  those  works  contribute 
to  enhance  the  general  commercial  facilities  of  the  city  of  Shreve- 
port; but  that  they  do  not  materially  add  ''  to  the  convenience  of 
lading  and  unlading  ships  and  other  vessels  '^  at  that  port. 

This  record,  in  our  opinion,  presents  the  attempt  of  a  corporation 
to  charge  uud  collect  wharfage  ''for  the  use  of  that  which  is  not 
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a  wharf,  but  merely  the  natural  and  unimproved  shore  of  a  na?H 
gable  river/'  Such  pretensions  have  always  been  discountenanced 
by  the  courts.  Cannon  y.  Jiew  Orleans,  20  Wall.  577;  Packet 
Company  y.  Keokuk,  95  IJ.  S.  88. 

Hence  the  city  has  no  power  or  authority  to  charge  wharfage 
duties  on  the  grounds  set  forth  in  this  suit;  and  the  judgment  ap- 
pealed from  is  therefore  erroneous. 

Concluding,  as  we  do,  that  steamboats  are  not  specially  benefited 
by  the  works  erected  on  Commerce  street,  and  that  their  owners 
cannot  be  charged  therefor  simply  because  they  are  incidentally 
facilitated  in  their  trade  iu  common  with  the  balance  of  the  com* 
merce  at  Shreveport,  we  are  not  concerned  with  the  question  of  the 
character  or  rate  of  charges  made  by  the  city  in  the  premises. 

The  judgment  rendered  in  favorof  plaintiff  is  therefore  annulled, 

ayoided  and  reversed;  and  plaintifTs  claim  is  rejected  and  her  ao* 

tion  is  dismissed  at  her  costs  in  both  courts. 

Rehearing  refused. 

Nomt  BT  THB  Bbfobtbr.— In  OUp  of  Keokuk  y.  Keokuk  Northerly  Line 
Packet  Co,,  45  Iowa,  196,  the  contrary  was  hold  as  to  a  non -tidal  stream.  Tho 
«ourt  sud:  "  It  is  yerjr  plain  that  the  payed  street  at  which  defendant's  boats 
yrere  landed  cornea  within  the  designation  of  a  wliarf,  wliich  is  constructed  of 
stone  and  earth  or  timber,  for  the  oonyenience  of  yessels  in  landing.  Whera 
there  is  a  tide,  or  where  it  is  demanded  hj  the  motion  of  the  water  apon 
yrhich  the  wliarf  is  built,  it  extends  into  the  baj  or  stream.  Where  there  is 
Uttle  yariation  and  sufficient  depth  of  the  water,  and  a  smooth  surface,  the 
wharf  is  constructed  of  stone  or  timl>er  upon  the  beach,  so  that  the  yessel  maj 
lie  broadsside  to  the  shore.  As  a  matter  of  fact,  of  which  we  will  take  notice,  all 
wharyes  upon  the  Mississippi  riyer  in  this  State  are  constructed  in  the  man- 
ner last  described.  If  It  be  constructed  upon,  or  is  an  extension  of  the  street 
into  the  riyer,  it  is  none  the  less  a  wharf." 


Towire  T.   VioKSBUROy  Shrbyepobt  and  Pacific  Railboad 

Co  IC  PA  NY. 

(37  La.  Ann.  690.) 

Jfaeter  and  tervatU  —  negttgenee  —  unequal  buffen, 

ft  is  negligent  in  a  railway  company  to  haye  cars  in  a  constniction  train  fui^ 

nished  with  buffers  of  unequal  heights.* 

*  To  same  effect,  Ooitletb  v.  JV  T..  etc.,  R.  Co,,  29  Hun,  687;  Fhp  v.  Minneap> 
au,  etc.,  Ry.  Co..  30  Minu.  231 ;  King  v.  Ohio,  etc..  R  Co.,  14  Fed.  Bep.  Wl. 
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ACTION  for  n^ligence  eaasing  death.     The  opinion  states  th» 
case.    The  plaintiff  had  judgment  below. 

I  Boaiwr  d  Boain§rrtor  Bppellees. 

A .  B.  Piiiman,  and  Lueblinff  d  Stilfnun^  fpr  appellant 

• 
i  Fbn^kbb,  J.    The  present  action  is  broaght  by  a  father  and 
mother  for  damages  for  an  injarj  to  their  son,  James  Towns, 
inflicted  by  the  cars  of  the  defendant  company  and  resulting  in  his 
death. 
'   The  facts  are  substantially  as  follows: 

James  Towns  was  in  the  employ  ot  the  defendant  company  as 
brakeman^  on  a  construction  train*  At  a  certain  point  known  as 
Basston  station,  there  were  certain  idle  cars  on  the  track  which 
the  conductor  had  received  orders  to*  remoTe  to  a  side-track  in 
order  to  make  room  for  an  approaching  passenger  train.  At  about 
dark  in  the  evening,  the  conductor  gave  orders  to  the  engineer  and 
brakeman  4;o  effect  the  removal.  To  do  this  it  was  necessary  to 
run  the  train  down  to  the  stationary  cars  in  order  to  couple  with 
and  draw  them  away. 

The  brakeman,  Towns,  in  the  performance  of  his  duty  and  in 
obedience  to  the  orders  of  his  superiors,  stood  by  to  effect  the  coup- 
ling. He  had  placed  the  coupling  pin  in  the  hind-most  car  of  the 
train,  and  then  taking  his  position  by  the  car  which  was  to.  be 
attached,  to  be  ready  to  make  the  coupling,  gave  the  signal  with 
his  lantern  for  the  engineer  to  back  his  train.  The  engineer 
obeyed  the  order.  The  train  approached,  and  on  reaching  the  car 
the  coupling  pin  struck  the  draw-head  and  broke.  The  two  meet* 
ing  cars  being  of  unequal  height,  the  buffers  or  draw-heads  did 
not  meet,  but  one  being  elevated  above  the  other,  they  passed  each 
other,  and  the  cars  themselves  came  into  collision,  mashing  the 
body  of  the  unfortunate  brakeman  and  inflicting  upon  him  fatal 
injury. 

The  plaintiffs  charge  that  the  defendant  is  responsible  on  the 
grounds  that  the  injury  was  attributable  to  the  combined  causes  of, 
first,  the  reckless  carelessness  of  the  engineer  in  throwing  back  his 
engine  with  heavily  loaded  cars  attached,  against  the  stationary  car 
with  unusual  and  excessive  speed;  and  second,  the  insnffibient  and 
unsafe  appliances  which  were  provided  for  the  coupling  of  the  cars. 
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"^  The  company  defends  on  the  following  gronnds: 

1.  Oontribatory  negligence  of  Towns.  V 

3*  That  the  company  is  not  responsible  for  the  negligence  and 
<$arel68sne88  of  the  engineer,  who  was  tke  fellow-serrant  of  To#ns 
in  a  common  employment 

8.  That  the'  inequality  in  the  beigfat  of  the  cars  and  the  eo^se* 
•qaent  inefficiency  of  the  bafFers  is  not  such  a  defect  in  the  appli- 
ances and  apparatus  furnished. by  the  company  as  constitutes  l^;al 
negligence. 

So  far  as  the  charge  of  contribatory  negligence  is  concerned^  it 
has  not  the  slightest  foundation.  The  brakeman  was  where  he  waa 
in  the  performance  of  his  duty  and  in  obedience  to  orders.  There 
was  no  call  for  hini  to  jump  out  of  the  way,  because  hia  duty 
fequired  him  ordinarily  to  remain;;  and  the*  evidence  is  that  hk 
position  did  not  enable  him  to  judge  of  the  speed,  at  which  th^ 
train  was  thrown  back  or  ta  anticipate  that  he  would  not^in  any 
erenty  be  protected  by  the  buffers. 

.  If  the  accident  had  been  occasioned  exclusiyely  by  the  negligence 
and  carelessness  of  the  engineer,  perhaps  the  defense  of  common 
^rmployment  might  preraiL  That  doctrine  has  not  had  extensive 
application  in  this  State,  but  it  has  nevertheless  been  recognised^ 
HoUffh  V.  Railroad,  100  IT.  S.  S1& 

There  is  a  tendency  in  modem  jurisprudence  and  legislation  to 
Unut  the  extreme  operation  which  has  been  given  to  it  by  the 
eourts  of  this  country  and  of  England.  In  the  latter  country  the 
Parliament  has  intervened  by  the  legislation  known  as  the  '^  Em-» 
ployers' Liability  Act" 

And  here  the  Supreme  Court  of  the  United  States  has,  in  a  very 
recent  decision,  placed  a*  very  important  limitation  upon  it,  by 
holding  that  the  conductor  of  a  train,  who  has  the  right  to  com* 
mand  and  control  the  train  and  the  employees,  does  not  bear  the 
relation  of  fellow-servant  to  the  latter,  and  that  the  company  is 
iesponsible  to  them  for  injuries  resulting  from  his  neglect  of  duty. 
Railroad  Co.  v.  Ross,  112  U.  S.  377. 

No  doubt  this  principle  might  receive  extension  to  other  relatbns 
between  officers  having  the  right  to  command  and  subordinatef 
subject  to  such  commands 

However,  in  the  particular  operation  of  coupling  trains,  donbtr 
less  the  relations  between  engineer  and  brakeman  have  all  the 
ieatures  of  fellow-servioe;  and  as  already  intimated,  if  the  engineer's 
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»noe  were  the  Bole  cause  of  the  injury,  the  OTerwhelttiinj^ 
weight  of  authority  iroold  exempt  the  eompany  from  liability.       ) 

But  it  is  now  settled  upon  the  very  highest  authority  that  wherv 
the  injury  is  caused  partly  by  the  negligence  of  a  fellow-servant 
and  partly  by  the  failure  of  thQ  company  to  proride  proper  and 
suitable  apparatus,  tiie  negligence  of  the  co-servant  will  not  ex^ 
onerate  the  eompany  from  the  consequences  of  its  own  default 
€frand  Trunk  R.  Oo^y.  Oummings,  106  H.  S.  700;  Ellis  v.  JL  Co,^ 
IM^N.  Y.  546. 

In  this  case  the  evidence  is  conflicting  as  to  whether  the  engineer 
was  in  fact  guilty  of  any  negligence  or  of  backing  with  undua 
speedy  and  we  might  say  that  the  evidence  against  it  preponderates. 
It  is  at  all  events  suflBciently  established  ihat  the  speed  was  nok 
auch  as  to  have  inflicted  any  injury  upon  the  brakesman,  had  the* 
buffers  of  the  cars  been  in  such  position  as  to  operate.  i  >^ 

The  question  then  remains  whether  the  use  of  cars  of  such  un^ 
«qnal  height  as  to  render  their  buffers  useless,  and  the  ordering  of 
the  coupling  of  such  cars  at  night  and  without  any  particular 
warning  was,  under  the  circumstances  of  this  case,  a  violation  of 
the  company's  duty  to  furnish  means  and  appliante  reasonably 
suitable  and  safe  for  the  servant's  use  in  the  pertormanoe  of  hU 
duty.  ' 

«  It  will  not  be.  disputed  that  a  principal,  if  not  ithe  main  object  o| 
buffers  is  to  prevent  the  collision  of  cars  in  coupling,  and  thereby 
to  protect  the  brakemen  whose  duty  requires  them  to  stand  betweeii 
ihe  cars  in  performing  that  operation. 

The  provision  of  such  buffers  is  so  ordinary  and  essential  as  i» 
nu&ke  their  omission  inexcusable. 

Now  the  use  in  the  same  train  of  cars  of  sjioh  unequal  height 
that  the  buff ers  pass  by  instead  of  meeting  each  other,  is  the  entire 
equivalent  of  omitting  them  altogether;  or  rather,  is  a  much  more» 
aggraTOtod  fault,  because  their  total  absence  would  be  a  noticeable 
warning  of  the  consequent  danger,  while  their  presence  in  a  condi- 
tion of  complete  inefficiency  is  equally  dangerous  and  less  obserr-^ 
able.  i 

There  are,  doubtless,  cases  in  which  railroad  companies  may  usd 
cars  of  such  unequal  height,  and  subject  their  brakemen  to  tho 
peril  of  coupling  them  without  being  guilty  of  negligence.  Thus^ 
there  is  no  mode  of  compelling  all  companies  to  use  cars  of  *liki9 
height  and  construction,  and  in  point  of  fact,  they  do  not  do  so. 
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Yet  the  necessities  of  oonunerce,  aad  in  some  cases,  the  hiw  of  cer-; 
tain  States,  require  companies  to  interchange  and  transport  the 
cars  of  each  other  in  carrying  out  contracts  for  through  freight. 
Such  interchange  is  essential  to  the  cheap,  speedy  and  convenient 
transportation  of  goods,  and  nearly  every  ordinary  freight  train  ia 
made  up  of  cars  belonging  to  a  number  of  different  companies. 
.  If  such  cars  are  found  of  unequal  height  and  with  buffers  not  co- 
operative in  coupling,  the  company  using  them  may  well  repudiate 
all  blame  or  fault  for  resulting  injuries  to  its  employees,  as  to  whom 
its  duty  only  requires  proper  and  practicable  care  in  furnishing 
aafe  and  suitable  apparatus. 

.  We  have  no  doubt  that  the  foregoing  considerations  had  their 
weight  in  those  decisions  which  are  quoted,  holding  that  the  use 
efsuch  cars  is  not  negligence  ptir  se  on  the  part  of  a  company.  In- 
deed, in  some  of  the  cases,  those  considerations  are  specially  re- 
ferred to. 

:  But  they  are  entirely  inapplicable  to  the  case  in  hand.  The  trains 
on  which  this  accident  occurred  was  not  a  general  freight  train. 

It  was  a  construction  train,  and  there  is  no  showing  or  pretense 
that  the  cars  therein  or  the  :cars  to  be  coupled  thereto,  did  not  all 
belong  to  the  company  itself.  . 

The  question  therefore  is:  Whether  it  is  negligence  for  a  com* 
pany  to  construct  and  use.  its  own  cars  of  such  unequal  height  as  to 
lender  their  buffers  useless,  and  thus  to  imperil  the  lives  of  their 
brakemen. 

In  matters  of  this  kind,  when  one  enters  upon  the  study  of  the 
infinite  number  of  adjudications  which  have  been  rendered  by  a 
multitude  of  courts,  he  encounters  a  maze  of  contradictory  decis* 
ions  and  an  infinite  yariety  of  qualifications  of  even  generally  ac- 
cepted principles,  which  stupefy  the  mind  and  render  it  impossible 
to  reach  a  conclusion  consistent  with  them  alL 

But  we  think  we  may  safely  say  that  this  principle  is  consecrated 
by  a  controlling  weight  of  authority,  viz.:  that  while  the  railroad 
company  is  not  the  insurer  of  its  employees,  and  is  not  necessarily 
bound  to  employ  the  best  possible  means  and  appliances,  it  is  bound 
to  exercise  reasonable  and  ordinary  care  to  provide  such  suitable 
and  safe  apparatus  as  common  experience  shows  to  be  proi)er  in 
order  to  avoid  exposing  the  lives  of  their  employees  to  unnecessary 
dan|;er  in  tlie  discharge  of  their  hazardous  duties. 

Certainly,  the  provisions  of  cars  with  buffers  is  a  precaution  of 


JXTNE  TERM,  1885.  ^Li 


Towns  T.  ViekBlmrg,  Shiereport  and  Padfie  BsIIikmuI  Codiimuij. 

soeli  aooepted  neoesritj  and  nniyersat  nse  as  to  place  ifc  within  the 
leqniienients  of  the  most  ordinary  reasonable  care.  If  snch  care 
reqaires  such  proYisions,  it  equally  requires  that  they  should  be 
provided  in  such  manner  as  to  effect  the  purposes  for  which  they 
are  designed;  and  a  neglect  to  make  snch  prorision  is  unquestion- 
ably a  fault  rendering  it  responsible  for  resulting  injuries,  unless  at 
least  it  were  clearly  shown  that  the  employee,  fully  cognizant  of 
the  defect,  had  Toluntarily  and  intelligently  accepted  the  hazard. 

There  is  no  sufficient  evidence  that  such  was  the  case  here.  The 
coupling  took  place  at  night  It  was  in  a  train  of  cars  belonging 
to  the  company,  and  as  to  which  there  was  no  reason  to  suspect 
such  a  defecL  Tiiere  was  no  time  or  opportunity  to  measure  the 
height  of  the  cars  to  be  connected,  and  even  though  the  use  of  the 
'^gooso-neck'Mink  might  have  suggested  some  difference,  it  did 
not  at  all  follow  that  the  difference  was  such  as  would  permit  the 
buffers  to  pass  each  other  without  sufficient  contact  to  prevent 
collision. 

We  find  it  impossible  to  say  that  the  brakeman  knew  or  accepted 
^he  risk  of  so  great  a  defect 

We  find  this  case  to  be  completely  covered  by  a  recent  decision 
cff  the  Court  of  Appeals  of  New  York  analogous  to  this  in  every 
essential  respect  The  party  injured  was  a  brakeman;  the  injury 
resulted  from  a  like  defect  in  the  cars;  the  defense  was  the  same 
as  ia  this  case.  The  court  said:  **  It  is  no  doubt,  settled  in  this 
State  that  an  employee  of  a  railroad  company  takes  the  natural 
risks  of  his  employment  and  among  others  the  risk  of  injury  result- 
ing from  the  negligence  of  his  fellow-servants. 

"  This  rule  however  has  no  application,  if  the  company  has  at 
the  same  time  disregarded  its  obligation  to  provide  suitable  cars  or 
other  necessary  apparatus,  so  that  the  injury  is  not  entirely  caused 
by  the  negligence  of  the  fellow-servant,  but  in  part  at  least  is  the 
result  of  that  omission  of  duty.  In  such  a  case  the  negligence  of 
the  co-servant  will  not  exonerate  the  company  from  the  conse- 
quences of  its  own  default  Here  it  was  the  duty  of  defendant  to 
provide  a  a  car  properly  fitted,  not  only  with  the  running  apparatus, 
as  wheels,  stopping  apparatus,  as  a  brake,  but  with  buffers  of  some 
kind  to  protect  the  car  and  its  servants  necessarily  or  lawfully 
thereon  from  the  effect  of  a  collision.  Ordinary  and  usual  care  iii 
the  equipment  and  running  of  a  road  requires  this  last  appliance  or 
some  equivalent  contrivance  as  much  us  it  does  either  of  theothenu 
Voi.LV  — 65 
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There  was,  in  eflecfc,  no  bufFer  or  any  thing  to  take  ita  plaoe  on  the 
oars  upon  which  the  intestate  was  employed.  •  •  «  q^e  death 
of  the  decedent  was  therefore  oansed  by  the  omission  of  the  de^ 
fendant  to  place  buffers  where  they  belonged.  For  any  useful  or 
usual  purpose,  the  ones  in  question  might  as  well  have  been  placed 
on  the  top  or  at  the  side  of  the  car,  as  where  they  were.''  The 
statement  of  facts  shows  that  the  cars  wore  provided  with  buflBng 
apparatus,  ^'  but  at  such  different  elevations  that  instead  of  meet- 
ing to  receive  the  concussion,  they  were  ineffectual  for  any  useful 
or  designed  purpose."  The  court  held  the  company  liable.  JSllis 
V.  Railway  Co.^  95  K  Y.  546. 

It  is  not  to  be  denied  that  the  learned  counsel  for  defendant  has 
referred  to  decisions  opposed  to  the  above;  but  the  latter  commends 
itself  equally  to  our  reason  and  sense  of  humanity. 

The  vast  development  of  railroads,  the  immense  army  of  servants 
whom  they  employ  and  who  adopt  such  service  as  their  exclusive 
vocation^  with  many  other  considerations,  emphasize  the  duty  of 
the  companies  to  provide  all  reasonable  safeguards  for  their  pro- 
tection in  their  hazardous  employment,  and  not  to  oppress  them 
with  the  hard  option  of  either  exposing  their  lives  to  risk  or  of 
abandoning  their  means  of  livelihood. 

[Omitting  a  minor  question.  J 

It  is  therefore  ordered  that  the  verdict  and  judgment  appealed 
from  bo  amended  by  reducing  the  same  to  tl,00d^  and  that  as  thus 
amended,  the  same  be  aflftrmed,  appellees  to  pay  costs  of  the  appeaL 

Judgtwni  afirmicL 
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Company^ 

CnrLa  Aim.6IBJ 
OmrrUt'^rtUlroad —  negUgenee  — platform  higher  than  eart, 

h  Is  Diligent  In  a  ndlroad  oompanj  to  have  a  station  pUtf onn  higher  Ihaa  tha 
fsar  steps,  and  to  require  passengers  to  board  the  trains  from  a  baggage  car^ 

ACTION  for  personal  injuries  by  negligence.    The  opinion  states 
the  case.     The  plaintiff  had  judgment  below. 
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Boainer  A  Boatner,  for  appellee. 

A.  B.  PiiimaA  and  LuMing  4k  /Xittman,  for  appellant 

PocHE,  J.  Plaintiff  claims  damages  in  the  sum  of  $7,500,  for 
injuries  reoeiYed  by  her  through  the  alleged  carelessness  and  negli-. 
gence  of  the  defendant  company  and  of  its  employees,  when  shei 
was  boarding  one  of  its  passenger  trains  at  one  of  its  stations. 

The  defense  is  a  general  denial,  coupled  with  the  special  ayer^ 
ment  that  as  the  wife  of  one  of  the  company's  employees,  travelling 
free  of  charge,  plaintiff  cannot  recover  damages  for  injuries  re- 
ceived under  such  circumstances. 

The  defendant  appeals  from  a  verdict  and  judgment  against  ife 
in  the  sum  of  $1,000,  and  plaintiff  prays  for  an  increase  of  the 
allowance. 

The  record  shows  that  plaintiff  was  not  a  free  passenger,  and 
that  she  had  paid  her  fare;  hence  that  element  of  the  defense  is 
virtually  abandoned  on  appeal 

Concerning  the  manner  in  which  the  accident  occurred,  the  tes- 
timony is  considerably  conflicting,  but  the  preponderance  of  the 
evidence  establishes  to  our  entire  satisfaction  the  following  state  of 
facts: 

When  the  train,  which  was  a  mixed  one,  freight  and  jtassenger^ 
was  stopped  at  the  platform  of  the  station,  the  passenger  coaches 
did  not  reach  the  platform,  which  in  height  was  nearly  even  with 
the  floor  of  the  ordinary  railroad  coaches;  whereupon  the  conductor 
requested  plaintiff  to  enter  in  the  baggage  car,  which  stood  against 
the  platform,  and  from  there  to  walk  to  the  rear  end  of  the  train 
to  the  ladies'  car,  which  was  the  second  from  the  baggage  coach. 

After  assisting  her  from  the  platform,  and  she  had  begun  to  walk 
to  the  rear,  the  conductor  gave  the  usual  signal  to  start  the  train. 
At  the  moment  that  she  was  stepping  from  that  car  to  the  next, 
unassisted  by  any  one,  the  train  moved  with  a  jerk,  causing  her  a 
misstep,  in  consequence  of  which  she  lost  her  balance  and  fell  to 
the  ground  between  the  platforms  of  the  adjoining  cars,  and  re- 
cefved  serious  injuries,  breaking  two  ribs  of  her  body,  from  which 
injuries  she  was  confined  to  a  bed  of  suffering  for  a  considerable 
length  of  time,  and  from  the  effects  of  which  she  had  not  yet  re- 
covered when  the  case  was  tried  below. 

From  that  statement  we  conceive  that  it  would  be  difficult  to 
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present  a  case  of  greater  negligence  and  of  more  wanton  indiffer- 
ence to  the  safety  of  its  passengers  on  the  part  of  any  common 
carrier. 

No  principle  finds  more  solemn  sanction  in  jnrisprudence  and 
€yen  in  the  sense  of  humanity  than  that  which  imposes  on  railway 
companies  **  the  legal  obligation  to  furnish  safe  and  proper  means  of 
ingress  and  egress  to  and  from  trains,  platforms,  station  approaches, 
etc."  Courts  have  imposed  that  obligation  on  railroad  companies 
for  the  protection  even  of  persons  who  go  to  the  depots  and  stations 
only  on  business. 

But  it  is  easy  to  conceive  that  the  duty  is  still  more  imperative 
and  sacred  in  the  case  of  passengers  who  desire  to  enter  on  or  leave 
a  train  after  paying  therefor,  and  thus  entering  into  a  contract 
which  makes  the  obligation  to  provide  for  their  safety  absolutely 
binding  and  perfect. 

Hence  we  have  no  hesitation  in  holding  that  a  railroad  company 
which  affords  no  greater  facilities  to  passengers  in  boarding  their 
trains  than  tlie  alternative  to  step  down  to  the  ground  from  a  plat-> 
form,  and  thence  to  climb  up  the  car  steps  into  the  proper  passen- 
ger coach,  or  to  step  into  a  baggage  car  and  thence  to  walk  to  the 
rear,  crossing  over  car  platforms  while  the  train  is  in  motion,  is 
guilty  of  gross  negligence,  and  is  responsible  in  damages  for  inju- 
ries received  by  its  passengers  in  their  attempt  to  perform  this  un* 
justly  imposed  feat. 

In  the  case  of  Penislon  v.  Railroad  Co.,  34  Ann.  778,  we  had 
occasion  to  make  an  extended  review  of  jurisprudence  in  its  exposi- 
tion of  the  principle  which  underlies  the  present  case,  and  we  need 
not  repeat  here  the  satisfactory  result  of  our  researches.  Suffice  it 
to  say  that  the  degree  of  negligence  which  we  have  to  deprecate 
in  the  case  at  bar  is  much  greater  than  that  involved  in  the  case 
referred  to. 

We  note  the  forcible  argument  made  by  plaintiff's  counsel  for  an 
increase  of  the  damages  allowed  her  by  the  lower  court.  The  in- 
crease asked  is  predicated  on  prospective  damages  growing  out  of 
the  helpless  condition  of  their  client,  who  is  now  a  widow,  unable 
to  labor  for  her  livelihood;  but  the  record  shows  that  her  husband, 
who  was  fully  able  to  support  her,  has  died  since  the  occurrence, 
and  hence  her  helpless  condition  is  due  to  the  loss  of  her  husband, 
and  not  to  the  fault  of  the  defendant. 

Oourt43  must  be  very  cautious  in  dealing  with  elements  of  pros- 


JUNE  TBBM.  1885.  517 


Yan  Ambttig  ▼.  Vlcksburg,  Shrevoport  and  Paolfle  BaUtMd  OompMiy. 

.  .  — -• 

pectiTe  damages,  which  should  never  be  allowed  bat  in  clear  casee^ 
anpported  by  tangible  proof,  and  in  a  measure  independent  of  ex- 
pert testimony. 

We  think  that  the  rerdict  of  the  jury  has  done  full  justice  in  the 
premises,  and  we  do  not  feel  warranted  to  disturb  it. 

JudgmmU  affirmsfL 


Yam  AxBimo  t.  YioKSBuaa,  Srrbtbpobt  abd  Paoivio  Rau* 

BOAD   OOMPAHY. 

or  La.  Ann.  60QD 

MuUr  and  ienatU  —  negUg0nee^un$t^  roiitptid  kridg€, 

A  nllwij  eompanj  is  liable  for  a  persona]  Injaiy  to  a  looomotiTe  eagiaesr 
cauaed  bj  an  unsafe  bridge,  while  the  road  was  in  oourae  of  eonstmetloa 
and  not  open  for  trade  or  travel. 

AOTIOX  for  personal  injuries  by  negligence.  The  opinion  statit 
the  case.    The  plaintiff  had  judgment  below. 

Boatn&r  S  Boatner,  for  appellee. 

A*  B,  PUiman,  and  Ludeling  S  StiUman,  for  appellant. 

Maknibo,  J.  The  plaintiff  sues  for  the  recoyery  of  damages 
sustained  by  the  death  of  her  son  caused  by  the  breaking  of  a  bridge 
on  the  defendant  railway  at  Alligator  bayou  in  Bossier  parish.  The 
damages  are  laid  at  $5,000  for  agony  and  suffering  bodily  and  mental 
endured  by  the  yictim  of  the  disaster,  and  a  like  sum  for  the  loss  of 
his  support  and  the  deprivation  of  his  society,  care  and  affection. 

The  defense  is  a  general  denial  and  a  plea  of  contributory  negli- 
gence.     The  rerdict  was  for  one-half  the  sum  claimed,  yii.,  15,000. 

The  second  item  of  damage  cannot  be  considered.  Legislation 
and  jurisprudence  hare  combined  to  perpetuate  the  extraordinary 
doctrine  that  the  life  of  a  free  man  cannot  be  made  the  subject  of 
valuation,  and  under  the  domination  of  that  dogmatic  utterance, 
made  earlier  than  the  Roman  Digest,  reproduced  therein,  and 
echoed  by  the  courts  of  all  countries  from  then  till  now,  the  singu* 
lar  spectacle  has  been  witnessed  of  courts  sanctioning  damages  for 
•hort-lived  pains,  and  refusing  them  for  a  life-long  sorrow  and  the 
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paonnlary  JoflaesooQtoqufitLt  apan  the  death  of  one  from  whom  wMj 
deviYed  support^  comfort  and  eren  the  necessary  stays  of  life.  Lpg-^ 
islation  has  at  last  come  to  the  relief  of  future  sufferers.  The  act  of | 
1884  applies  thje  rem^y  that  the  public  conscience  has  long  de- 
manded, but  it  has.  missed,  application  to  this  oaee  only  by  a  few  dayi^ 
That,  act  waff  approTcd  July  10th  and  took  effect  in  Bossier  on  the 
SOth.     The  accident  and  death  occurred  on  the  25th  of  that  month. 

It  was  ingeniously  argued  to  us  that  this  statute  merely  provided 
a  remedy  for  a  previously-existing  obligation  —  that  in  morals  and 
cbiisbietfce  he' who  c^usied  the  deatli  of  another  should'  make  repa^ 
ration  to  the  survivors  as  in  law  he  who  caused  damage  by  a  fault 
was  legally  obliged  to  repair  ifc.-r  <^4  therefore  that  the  remedy 
provided  by  the  statute  could  be  and  ought  to  be  applied  to  injuries 
inflicted  before  its' j^aibage.  This  would  open  the  door  td  a  multi- 
tade  <4  suitors  and  therefore. courts  would  be  caiutipus  in  making 
snob  Jnterptetation,  but  in  truth  the  argument  is  not  sound,  for  it 
is  based  on  the  assumption  that  this  is  a  remedial  statute  andt>n 
the  principle  that  such  statutes  are  construed  liberallv.  but  our  late 
statute  IS  not  remedial  in  the  sense  of  supplying  a  remedy.  It 
creates  an  obligation  by  expressly  declaring  the  existence  of  k 
liability  where  there  was  none  before  and  opens  the  way  to  a 
recovery  for  its  violation. 

The  soil  who  was  kiUed^  James  Van  Amburg,  was  a  locomotive- 
engineer  on  the  defendant  railway  and  was  running  a  construction 
tirain  oTer  the  bridge  aorosa  AlUsp^r  bayou  when  the  bridge  broke, 
the  engine  was  hurled  a  depth  of  ninety  feet  into  the  bayou,  and 
the  engineer  wiis  killed;.  The  road  was  not  open  for  traffic  oc 
travel*  The  train  was  composed  of  two  flat-cars  in  front  of  the 
engine  and  one  box-oar  in  the  rear.  The  conductor  and  some  of 
the  laborers  were  in  the  front  car.  The  bridge  was  not  in  the  con* 
dttion  that  was  intended  to  be  permanent,  that  is,  it  was  not  flnished 
in  the  manner  it  was  intended  to  be  for  permanent  use,  but  it  was 
completed  so  far  as  it  was  intended  to  be  for  construction  purposes. 
The  foundation  and  skeleton  of  the  bridge  was  complete.  One  cap 
was  on  each  of  the  piles  and  the  stringers  were  laid  on  those  caps., 
"^en  construction  was  completed  another  cap  would  have  beea 
placed  on  and  thicker  stringers  and  these  would  bring  the  bridga 
to  a  level  with  the  road-bed.  The  stringers  were  made  of  round 
logs  hewed  to  a  flat  surface,  were  of  gum,  ash,  pine  and  some  oak 
M^d  cypress,  were  twelve  inches  thick  and  fifteen  feet  long;  aii^d 
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luid  been  cut  from  theiorest  about  six  months  before  the  accidents 
They  were  green  when  laid  down» 

In  its  then  condition  the  bridge' was  lower  than  the  road-bed* 
ISiere  was  consequently  an  incline  at  each  iendy  the  road-bed  sloping 
down  to  the  bridge,  which  therefore  formed  a  sort  of  concayity. 
•  The  party  was  late  getting  out  to  work  on  that  day  and  the  tr|un 
was  moving  fast,  too  fast,  say  the  conductor  and  another,  for  safety. 
Yan  Amburg  was  prone  to  ran  fast.  That  was  characteristic  xA 
him.  He  was  singularly  exemplary  in  his  habits — did  not  drink 
spirituous  liquors^  was  aotiTe, .  intelligent,  knew  his.  business  well 
lind  attended  to  it  punctually  and  methodically.  ^     . 

V  This  driving  the  engine  is  the  contributory  negligence  pleaded. 
The  oonductor  testifies  that  Az  miles  an  hour  was  fast  enough  to 
Huuover  this,  brid^-^ten  miles  the  maximum  of  spee^  and  tho 
dhief  engineer:  of.  the  oompany  says  '^  the  condition  prevailing  there 
at  that  time  could  not  have  permitted  a  higher  rate  of  speed  than' 
&f^  miles  att  liour.^  The  concurrent  testimony  is  thiit  the  train 
iiJtm  running  at. not  less  than  fifteen  mike  an  hour. 

'The  bridge  is  thus  shown  to  have  be^n  unsafe,  and  its  unsafety 
was  known  to  the  chief  engineer^  who  had  authority  to  have  H 
made  safe^  and  io  the  conductor  who  had  control  of  that  train,  and* 
could  haive  made  the.  locomotive-engineer  slack  to  a  bail's  pace  it 
hlB  had  been  then  as  alive  to  tiie  danger  as  he  was  on  the  trial.  His 
neglect  to  peremptorily  order  the  crossing  this  bridge  at  this  time 
and  at  all  times  at  not  greater  speed  than  ten  miles,  which  he  says 
tiras' the*  maximum  permissible,  is  little  short  of  criminal.  On  thii 
particular  occasion  it  was  more  than  ever  his  duty  to  do  it  He 
knew  Yan  Amburg  was  prone  to  drive  fast,  and  that  he  was  ener- 
getically devoted  to  the  interests  of  his  employers.  On  that  day 
^e  gang  of  laborers  was  late,  and  though  it  was  no  fault  of  Van 
Amburg,  his  concern  for  the  work  would  inevitably  induce  him 
to  make  up  for  lost  time  and  not  time  he  had  lost  himself.  The 
oondnetor  only  a  few  minutes  before  had  flagged  him  down,  accord-^ 
ing"  to  his  expression,  and  he  had  crossed  Bed  Chute  bridge  safely. 
Ue  might  have  saved  the  engineer's  life  if  he  had  appreciated  the 
dtuation  as  vividly  as  he  did  while  on  the  witness-stand. 
'  The  inseouri^  of  the  bridge  and  the  failure  of  the  conductor  to 
command  and  compel  the  engineer  to  always  cross  it  at  a  safe  speed 
were  the  combined  causes  of  the  accident.  The  company  is  respon* 
Bible  for  both — for  the  imperfect  Imdge,  for  although  a  bri.lge  for 
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oonstruction  purposes  is  iiofc  required  to  be  as  solid  aud  complete  a» 
for  traffic  when  heavy  trains  must  pass  over  it,  it  is  necessary  that 
it  should  be  solid  and  complete  enough  to  make  it  safe.  No  com- 
pany has  any  right  to  trifle  with  the  lires  of  its  employees,  nor  to 
put  them  in  greater  peril  than  is  incident  to  the  nature  of  their 
employment.  It  cannot  for  the  sake  of  economy  or  other  cause 
fail  to  make  even  its  temporary  structures  sufficiently  safe  for  the 
contingencies  of  its  special  work.  No  inflexible  rule  can  be  laid 
down  on  such  matters.  A  scaflblding  around  a  building  two 
stories  high  upon  which  one  workman  is  to  stand  need  not  be  aft 
solid  and  compactly  put  together  as  one  around  a  tower  of  8e?eral 
hundred  feet  in  height  upon  which  a  half-doaen  workmen  must 
stand.  Each  guild  or  branch  of  industry  knows  its  own  special 
needs.  A  railroad  company  knows,  or  it  is  its  duty  to  know  at  ita 
peril,  what  is  a  safe  bridge,  and  there  Is  no  sort  of  donbt  they  did 
know  this  bridge  was  not  safe. 

The  company  is  responsible  for  the  other  cause,  for  the  oonduo- 
tor  was  the  company  on  that  day  and  for  that  occasion.  He  had 
exclusive  command  of  that  train  ^- was  to  the  engineer  his  master 
for  the  time  and  did  not  so  much  represent  the  company  as  per<^ 
senate  it  He  was  the  company  in  bodily  form  with  authority  to 
command  and  power  to  enforce.  The  pretension  that  no  responsi* 
bility  can  attach  to  the  company  except  when  it  is  present  through 
its  chief  officers  would  practically  relieve  it  from  all  responsibility. 
With  its  president  in  New  York  and  its  directors  equally  remota 
no  possibility  of  fastening  upon  it  any  liability  whatever  would 
exist.  No  other  doctrine  than  that  it  is  present  in  the  person  of 
those  of  its  employees  who  for  the  time  operate  it  would  give  the. 
smallest  modicum  of  protection  to  the  public 

The  defense  that  no  recovery  can  be  had,  because  even  lulmitting 
that  the  fault  lies  with  the  conductor,  his  act  was  that  of  a  fellow* 
servant,  is  no  longer  tenable  to  the  extent  formerly  admitted.  The 
case  of  Chicago,  Jl£ilwaii>kee  and  SL  Paul  R.  Co.  v.  Ross^  112  U. 
S.  377,  has  made  an  inroad  on  jurisprudence  in  the  right  direction, 
and  we  have  applied  the  new  principle  there  established  at  the 
present  term.  The  reasons  therefor  have  been  or  will  be  elaborated . 
in  our  opinion  in  Toww^  v.  the  same  defendant,*  and  it  would  be 
superfluous  to  repeat  them. 

[Omitting  a  question  of  damages.  ] 

AfUe,p.  503 


NOYEMBBB  TBBM,  1885.  521 


Conner  ▼.  BobertiioiL 


It  is  therefore  ordered  and  decreed  that  the  judgment  of  the 
lower  court  is  amended  by  reducing  the  sum  therein  mentioned  to 
$1,000,  and  as  thus  amended  it  is  affirmed,  the  pLiintifl  and  appellee' 
paying  oosts  of  appeal. 


OOITNBB  T.    BOBISTBOV. 

(3tt  Ul.  Ann.  Sli.) 

Bdm^-^Uhgal—'^fpropmriif  to  bs  4Mtfrtd  infahit€, 

A  coaliaol  for  the  aalo  of  propertj  which  the  Tondor  does  not  poeBe«a»  to  bedie^ 
BTorod  in  fntore,  is  not  illegnl  unless  both  parties  understood  it  to  be  a  mere 
speculation  in  the  future  price,  with  no  intention  of  deliTering  or  sooepi- 
ing,*  and  the  burden  of  proof  is  on  the  partj  alleging  the  illegalitx. 

ACTION  for  commissions.    The  opinioii  states  the  case.    The 
defendant  had  judgment  below. 

R.  8.  Pmrrji,  for  appellants. 
Brwux  it  Renoudet,  for  appellee. 

FBNWKa,  J.  This  case  inyolres  the  legality  of  transactions  in 
the  purchase  and  sale  of  cotton  for  future  delivery,  conducted  un* 
der  the  rules  of  the  Cotton  Exchange  of  New  Orleans,  and  the  right 
of  brokers,  who  act  as  agents  in  effecting  such  transactions,  to  re- 
coyer  from  their  principals  commissions  for  their  services  and  losses 
paid  by  them  in  the  execution  of  their  mandate  for  account  of  said 
principals. 

The  New  Orleans  Cotton  Exchange  is  a  corporation  chartered  in 
accordance  with  the  laws  of  the  State.  Its  membership  comprises 
the  leading  merchants  engaged  in  all  the  ramifications  of  the  vast 
cotton  trade  of  the  city.  It  conducts  its  business  in  the  most  splen- 
did  building  of  the  metropolis,  situated  upon  one  of  its  important 
public  thoroughfares.  Amongst  its  purposes,  as  declared  in  its 
charter,  are  the  following:  ''  To  establish  just  and  equitable  prin-» 
ciples,  uniform  usages,  rules  and  regulations,  and  standards  for 
classification,  which  shall  govern  all  transactions  connected  with 
the  cotton  trade;  to  acquire,  preserve,  and  disseminate  information 
«>nnected  therewith;  to  decrease  the  risk  incident  thereto,  and 

*To  same  effect,  WkUeddet  v.  Hunt  (97  Ind.  191),  40  Am.  Bep.  44L 
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generally  to.  proinote  the  intoreeteof  the  trade,  and  ta  in/^reoae  the 
iaoilitiee  and.  the  amount  of  theoottob  busineBS  in  the  citj.,Qf  tf^yiii 

In  execution  of  these  purposes,  the  Exchatnge  h$»  adapted  IM>| 
elaborate  system  of  '^  rules  goyerning  contracts  for  the  future  de- 
livery of  cotton.'' 

These  rules  recognize  pp  contracts  except  for  the  sale  and  pur- 
chase of  cotton  to  be  actually  deUvered  and  received  at  the  future 
period  stipulated.  They  impose  upon  the  seller  the  absolute  obli- 
gation to  deUver,  aiji^  9A.,tl^e  buyer  the  absolut9<.oj3lj^tiou  to  re- 
ceive the  cotton  with  the  single  self-evident  anil  superfluous  quali- 
A^tioh^  *'that  any  partjr  holding  &  contract  'against '  anotiier^ 
doirl^pondiilg  in  all  respi^ts/ek^ept  as  to  price^  Svith  6h4  hold'l^y 
tlie  other  agignst  hiiUj,  miay.  close  pir  cancel  jboth  Iby  ;^vihg  no(.jce  in 
writing  to  the  opposite  parly  at  any  time  before  notice  of  deliv- 
ery^''which  iaan'ob^ous^ttpplication  of  the  prindpld8/<}f  det-off 
or  compensation.  .    ;:    .  ■; 

The  rules  explicitly  discountenance  and  forbid  any  contracts  dis- 
pensing with  the  obligation  of  actual  delivexy,.  and' pticrriding  foir  a 
mere  settlement  of  difiFerences  in  price,  declaring:  ''  All  contracta 
for  the  future  delivery  of  cottoii  shall  be  binding  upon  memberSy 
mi<9t  {utiuet  f <^rce  andr  eSeot^'  UQtil  the  q^uautity  and  qualities  of 
cotton  specified  in  such  ;contracts.  shall  haye  beep  delivered,  and  the 
piice specified.in  sikid  contract  shall  have  been  pajd*.  Nor;  shall 
any  contract  be  entered  into  with  any  stipulation  prunderstandii^; 
brtween  parties  itt  the  time  of  making  such  cpntiiacti,:  that  the  tenni 
(tfaaid  contnwit»  as  speqiflod  in  Jlule  l^jweiiMQi^  'to.  be  fulfilled*  and 
the  cotton  received  and  delivered  in  accordance  with  said  rule." . 
r  These  rules  are^  by  their  own, terms  and  by  the^ itenns  of  the  con- 
tracts entered  into  under  them,  written  into  the  contracts  i^id  form 
as  much  part  of  the  agreement  of  the  parties  as  the  stipulated  price 
or  quantity  of  the  cotton.  . 

..  They  are  published  for  the  information  not, only  of  men^bera  but 
of  outsiders  dealing  through  them,  are  accessible  to  all,  fM:^  referred 
to  in  the  contracts,  and  no  person  dealing  thereunder  pan  be  allowed 
to  plead  ignoranpe  of  them. 

The  facts  exhibited  in  this  particular  case  are  the  foI)pwing : 
;   Plaintiffs  are  members  of  the  Cptton  Exchange  doing  business,  m 
brokers  in  contracts  for  future  delivery  of  cotton.     They  reoeifpd 
Ui  order  from  defendant's  brother  to  sell,  for  defendant's  account. 
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i,000  bale*  «f  ooUan  for  ddiveiy  in  Septembec,  188S. .;  They  exe* 
ented  the  order  by  entering  into  a  oontraot  ioonfbnmng  !in  all  re^ 
tpecU  tp  the  rales  of  the  ExchangOy  for  the  sale  of  1^000  bales  de* 
Jiyerable  in  September,  in  accordance  with  said  mleSi  at  the  price 
of:  11  '28i-100  cents  per  poiind«  Defeiidant  i^m  dolj  notified  of  the 
sale  and  fully  ratified  it. 

:  Under  this  rales,  plaihtiffis  were  the  gnarantors  of  the  contract 
made  for  defendant,  And  were  bound  to  execute  it,  whether  hepr^f 
tided  them -with  the  cotton  or  not 

i  The  price  of  cotton  rose  and  defendant  was  called  upon  to  face  a 
]o8&  He  did  not  comply  with  the  contract  made  ill  his  behalf  ndr 
tak^  any  steps  to  do  so.  The  23d .  day  of  September  arrived  and 
his  agents  were  confronted  with  the  necessity  of  providing  for  the 
execution  of  their  obligations  under  the  contract  on  the  foUowing- 
days  They  therefore  purchased  from  a  member  of  the  Exchange 
tnmsferabledrdersorcontractij  for.  the  delivery  of  1,000  bales  of 
cotton  due  on  the  following  day.  They  'paid  f(Mr  these  the  market 
price  of  the  day;  They  then  called' upon  the  holders  of  the  original 
contract  which  they  had  made  iiii  behalf  of  defendaint,  and  effected 
B  settlement  with  them  by  which  the  latter  accepted  the  transferal 
Ueordeis.  just  purchased,  and  surrendered  .the  contraqt  made  for 
defendant.  The  difference  between  the  Iprice  at '  which  the  sold 
and  the  price  at  which  they  repuichased.  was  $5,740.77,  which  they 
paid  out  of  their  own  pockets  for  account  of.  their  principaL 
f  Defendant  was  immediately  fumiahedi  with*  a.  statement  of  th4 
transaction  showing  the  amount  due  by  him  to.  plaintiffs  on  account 
of  his  loss  and  commissions. 

He  made  no  objections  to  the. account  or  to:  the  contract  of  hie 
agents.  His  commission  merchants  in  the  city  tnade.  sundry  par^. 
tial  payments  with  his  full  approval.  He  sought  <the  aasistance  of 
his  father  to  enable  him  to  settle  the  account  which  was  denied^ 
He  finally  said  that  he  was  broke  and  could  not  pay,  and  then  thii 
suit  was  brought.  He  now  sots  up  a  two-fold  defense,  viz. :  First, 
that  plaintiffs  were  not  authorized  to  make  the  transaction  for  hinu 
Second,  that  the  transaction  itself  was  a  wagering  contract,  a  mert 
gambling  transaction,  affording  no  basis  for  a  judicial  action. 

Defendant's  own  testimony  is  sufficient  to  show  that  he  should 
have  spared  his  conscience  the  strain  of  making  the  first  defense, 
and  it  needs  iio  further  notice. 

The  questions  arising  under  the  second  branch  of  the  defeiKse 
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«re  in  great  measure  new  to  this  court,  but  they  have  been  often 
Mnsidered  and  determined  by  the  courts  of  England  and  of  the 
United  States.  We  think  there  is  no  substantia!  differenoe,  at  least 
affecting  this  case,  between  the  law  of  Louisiana  and  the  existing 
law  of  England  and  of  the  other  States  of  the  Union  on  the  sub- 
ject of  aleatory  or  wagering  contracts. 

We  have  no  concern  with  the  general  definitions  and  proYisions 
of  our  Code  on  the  subject  of  aleatory  contracts.  The  only  ques- 
tion here  is  whether  this  is  a  non-acdonable  aleatory  contract,  and 
the  only  prpyision  of  our  law  affecting  this  question  is  article  2983 
of  the  Civil  Code,  which  provides;  ''  The  law  grants  no  action  for 
what  has  been  won  at  gaming  or  by  a  bet,  except  for  games  to  pro- 
mote skill  in  the  use  of  arms,  such  as  the  exercise  of  the  gun,  and 
foot,  horse  and  chariot  racing." 

It  follows  that  the  only  question  affecting  plaintiff^s  right  of 
action  is  whether  the  cause  on  which  it  rests  was,  in  form  or  sub* 
atance,  **  gaming  "  or  a  **  bef 

This  is  the  precise  question  which  arises  under  the  English  statute 
{8  and  9  Vict.,  ch.  109,  §  18),  which,  in  effect  declares  all  contracts  by 
way  of  gaming  and  wagering  null  and  void,  and  renders  actions  for 
the  recovery  of  money  won  on  any  wager  unsustainable.  A  like  rule 
doubtless  prevails  generaUy  among  the  States  of  this  Union. 

This  is  sufficient  to  show  that  the  decisions  of  the  English  and 
other  American  courts  as  to  what  constitutes  ^^ gaming,''  or  ''a 
bet,"  or  a  *^  wagering  contract,"  are  entitled  to  full  consideration 
as  pertinent  authorities. 

These  decisions  are  numerous  and  they  exhibit  quite  a  can$&n8U9 
id  opinion  on  the  following  governing  principles,  which  we  aooept 
and  announce  with  our  own  full  approval. 

1.  It  makes  no  difference  that  a  bet  or  a  wager  is  made  to  assume 
the  form  of  a  contract.  Gambling  is  none  the  less  such  because  it 
is  carried  on  in  the  form  or  guise  of  legitimate  trade,  and  if,  under 
the  guise  of  such  a  contract,  the  real  intent  be  merely  to  speculate 
in  the  rise  or  fall  of  prices,  and  the  goods  are  not  to  be  delivered, 
but  one  party  is  to  pay  to  the  other  the  difference  between  the  con- 
tract price  and  the  market  price  of  the  goods  at  the  date  fixed  for 
executing  the  contract,  then  the  whole  transaction  constitutes 
nothing  more  than  a  wager,  and  is  non-actionable.  Jrtrin  v. 
Willar,  110  U.  S.  499;  Benjamin  Sales  (Bennett's  8d  Am.  ed.), 
§  642,  and  numerous  authorities  there  cited. 
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%.  In  order  to  affecfc  the  contract,  the  alleged  illegal  intent  must 
have  been  mutnal,  and  the  intent  of  one  party,  not  communicated 
to  or  concurred  in  by  the  other,  will  not  avail.  Orizewood  v.  Blane, 
11  C.  B.  53G;  Ashfon  y.  Dakin,  4  Hurl.  &  Norm.  867;  Knight  y. 
Vatnbers,  15  G.  B.  562;  Cassard  y.  Binmath  1  Bos.  207;  6  Bos.  8; 
Kingsbury  t.  Kirwan,  77  N.  Y.  612;  Smith  y.  Bauvier,  70  Penn. 
St.  325;  Rumaey  y.  Berry,  65  Me.  570;  Pixley  v.  Boynton,  79  IlL 
351;  Clark  v.  Ihss,  7  Bias.  540;  Williama  y.  Tiedeman,  6  Mo.  App. 
269;  Sawyer  y.  Taggart,  14  Bush,  729. 

3.  The  law  presumes  that  the  true  intention  of  parties  is  that 
which  is  expressed  upon  the  face  of  their  contracts,  and  also  that 
men,  in  their  business  transactions,  do  not  intend  to  violate  the 
law.  or  to  make  contracts  for  the  enforcement  of  which  the  law 
refuses  a  remedy.  Hence,  when  one  party  charges  that  the  con- 
tract is  infected  with  an  illegal  intent,  the  burden  of  proof  is 
imposed  upon  him  to  establish  this  allegation.  Irwin  y.  WiUiar, 
110  U.  S.  499;  Frost  y.  Clarkson,  7  Cowen,  24;  Dykers  y.  Tawnaendy 
24  N.  Y.  57;  Pixley  y.  Boynton,  79  111.  351;  Williams  y.  Tiedeman, 
6  Mo.  App.  269;  Bumsey  y.  Berry^  65  Me.  570. 

4«  The  validity  of  the  contract  depends  upon  the  state  of  thinga 
existing  at  its  date,  and  is  not  affected  by  subsequent  agreements 
under  which  the  parties  voluntarily  assent  to  a  settlement  on  the 
basis  of  differences  in  price.  Parties  to  such  contracts  have  tho 
same  liberty  to  settle  their  transactions  by  common  consent  accord- 
ing to  their  own  discretion,  which  is  accorded  to  parties  to  other 
contracts.  Clark  v.  Ibss,  7  Biss.  540;  Williams  v.  Tiedeman^  6 
Mo.  App.  269;  Sawyer  v.  Taggart,  14  Bush,  729;  Fareira  v.  OabM,, 
89  Penn.  St.  89. 

5.  The  law  is  now  perfectly  settled  that  an  ezeontory  contract 
for  the  sale  of  goods  for  future  delivery  is  not  infected  with  the 
quality  of  a  wager  by  reason  of  the  fact,  that  at  its  date  the  vendor 
had  not  the  goods,  and  haid  not  entered  into  any  arrangement  to 
provide  them,  and  had  no  expectation  of  receiving  them  unless  by 
subsequently  going  into  the  market  and  buying  them. 

The  contrary  doctrine  announced  by  Lord  Texterdex  in  Lary* 
mer  v.  Smith,  1  B.  &  C.  1,  and  Bryan  v.  Lewis,  K.  &  M.  386,  has 
been  distinctly  and  repeatedly  overruled  and  now  ranks  as  an  utterly 
exploded  legal  heresy.  Ben  j.  Sales,  g§  541, 542, 82, 83;  Hibblewhite  v. 
McMorine,  6  II.  &  W.  462;  Mortimor  v.  McCnllan,  6  M.  &  W.  58; 
Invin  V.  WiUiar^  110  U.  S.  499,  and  nearly  every  case  heretofore  citedl 
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6.  It  follows  necessarily  from  the  foregoing  that  the  failure  to 
identify  the  particular  goods  sold  does  not  affect  the  matter,  be- 
•cause  from  the  yeiy  nature  of  the  contract,  the  sale  is  not  of  ascer- 
tained articles  bufc  of  articles  of  a  designated  kind  and  quantity  to 
be  selected  hereafter,  and  is  discharged  by  the  deliyery  of  articles 
answering  to  the  general  description  giren  in  the  contract.  Sauh 
yer  v.  Taggart,  14  Bash.  729. 

Applying  the  foregoing  principles  to  the  facts  of  this  case,  the 
defense  absolutely  fails  at  every  point.  The  contract  assailed  im- 
ports, upon  its  face,  an  absolute  obligation  on  the  vendors  to  de- 
liver, and  on  the  purchasers  to  receive  the  cotton  sold.  All  the 
evidence  concurs  in  establishing  that  such  were  the  absolute  and 
actual  obligations  of  the  contract. 

Not  a  line  of  evidence,  direct  or  circumstantial,  connects  either 
plaintiffs  or  their  vendees  with  any  agreement,  understanding  or 
intention,  express  or  implied,  annulling  or  impairing  these  obliga- 
tions. 

The  circumstances  relied  on  by  defendant — that  he  never  in- 
tended or  expected  to  deliver  any  cotton ;  that  he  had  no  cotton  to 
deliver,  to  the  knowledge  of  the  plaintiffs,  and  had  no  expectation 
of  having  any;  that  no  particular  bales  of  cotton  were  sold,  but 
only  so  many  indefinite  bales  of  a  fixed  weight  and  quantity,  and 
others  of  like  character — all  prove,  under  the  principles  above 
announced,  to  be  insignificant  and  of  no  avail  to  impair  the  rights 
of  plaintiffs. 

Defendant's  objection  that  plaintiffs  did  not  execute  the  contract 
by  the  actual  delivery  of  cotton,  and  that  he  is  not  bound  by  the 
settlement  made  without  his  assent,  has  no  force. 

Plaintiffs  delivered  to  their  vendees  what  the  latter  were  willing 
to  accept  as  the  equivalent  of  the  cotton,  to-wit,  transferable  orders 
from  responsible  parties  for  the  same  amount  and  quality  of  cotton 
at  the  same  time;  They  bought  and  paid  for  these  orders^  and  they 
could  not  have  bought  and  delivered  the  actual  cotton  at  a  less 
price  or  with  less  loss  to  the  defendant.  What  ground  of  com* 
plaint  has  defendant?  Plaintiff  carried  his  contract  to  the  very 
eve  of  its  maturity,  and  only  when  it  was  evident  that  he  had  no 
intention  of  providing  them  with  the  means  either  to  execute  or 
settle  it,  and  that  they  would  be  compelled,  under  their  own  obli- 
gations, to  settle  it  themselves,  did  they  make  the  settlement  oom^ 
plained  of.    It  was  a  substantial  execution  of  the  contract,  but  had 
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H  been  otherwise,  plaintiffs^  left  to  protect  tbemselyes  by  the  un- 
warrantable default  of  defendant,  might  have  claimed  the  right  to 
discharge  their  obligations  in  the  way  most  convenient  to  them* 
BeWes  and  to  hold  defendant  responsible  for  the  loss  incurred,  pro- 
vided, at  least,  that  loss  wi^  not  increased  by  the  mode  of  settle- 
ment adopted.  The  case  of  Irwin  y.  WiUiar,  110  U.  8.  499,  needs 
only  to  be  read  in  order  to  show  that  it  contains  nothing  antago- 
ni|9;tic, to  the  foregoing. 

The  defense  in  this  case  is  thus  fully  disposed  of. 

The  course  of  dealing  in  futures  on  the  Cotton  Exchange,  so  far 
as  involved  here,  ii^  n,Qt  violative  of  the  existing  law.  On  the  con- 
trary, the  framers  of  its  rules  have  exhibited  the  greatest  care  and 
skill  in  conforming  them  to  the  law  and  jurisprudence.  If  it  is 
attended  with  evils  hostile  to  the  general  welfare,  remedy  must  be 
ik>ught  in  future  legislation.  From  the  publicity  and  notoriety  of 
the  course  of  these  transactions,  it  must  be  mf erred  that  the  legis- 
lative branch  of  the  government  has  not  seen  the  necessity  of  inter- 
fering Irith  them. 

^Even  had  'the  legality  of  the  cont**ar\t  here  been  successfully  im- 
peached, the  defendant  would  still  have  had  to  meet  the  seriduj 
question  whether  the  plaintifb,  las  mere  brokers  or  agents  of  de-^ 
fendant,  might  not  have  recovered^  under  thei^  contract  of  agency,' 
their  commiseaons  and  what  they  had  paid  for  account  of  defendant, 
irrespective  of  the  validity  of  the  contract  between  the  buyer  and 
seller.  On  this  point  we  express  no  opinion,  only  referring  to  tile 
following  authorities  for  information:  Peirie  v.  Hannay,  0  Terni' 
Bep.  413;  Faihney  v.  Reynous,  4  Burr,  2070;  Planier^  Bk.  v.  Union 
Sk.,  16  Wall.  500x  JBTnight  y.  Cambers,  16  0.  B.  661;  80  E.  0.  L. 
;  Tracker  Y.  Hardy,  4  Q.  B.  Div.  QS6y  Durant  v.  Barthe,  98 
Mass.  168;  LAmanny.  Straasburger,  2  Woods,  664. 

We  desire  to  acknowledge  the  assistance  afforded  us  in  the  ex- 
amination of  these  questions,  not  only  by  the  learned  briefs  in  the 
case,  but  by  the  able  brochure  of  Julius  Aroni,  Esq.,  of  the  New 
Orleans  Bar,  entitled  '^  Futures.^* 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  be  annulled,  avoided  and  reversed;  and  it  is  now 
ordered,  adjudged  and  decreed  that  there  be  judgment  in  favor  of 
plaintifb  condemning  the  defendant  to  pay  to  them  the  sum  of 
14,262,  with  legal  interest  from  December  16,  1883,  and  ull  costs 
in  both  courtG. 
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(37  La.  Ann.  908  ) 

Properiff  ~'9hare9  of  wtoeh  of  cotton  exchtm^ 

Slook  of  the  New  Orleans  Cotton  Exchange  la  taxable  as  properlj.* 

AOTION  to  annul  tax.    The  opinion  states  the  case.    The  plain* 
tiff  had  judgment  below. 

Henry  0.  MilUr  and  Bayne  d  Den$gre,  for  plaintiff  and  appellee. 
Wynn  Bogers,  for  defendant  and  appeUant. 

Manning,  J.  The  plaintiff  seeks  by  this  action  to  compel  the 
defendant  to  strike  from  the  rolls  for  1882,  1883,  and  1884  an 
assessment  of  one  share  of  stock  of  the  New  Orleans  Gotten  Ez* 
change  made  against  him  as  owner  of  it,  on  the  ground  that  there 
is  no  law  providing  for  the  assessment  or  taxation  of  such  shares. 

In  1882  the  board  of  assessors  assessed  against  the  Cotton  Ex* 
change  all  the  shares  of  its  stock,  and  we  held  that  this  was  with- 
out warrant  of  law,  because  the  act  of  1880  had  in  contemplation 
the  assessment  and  taxation  of  stock  in  money-making  and  divi- 
dend-paying corporations  alone,  and  as  it  appeared  that  the  Cot- 
ton Exchange  was  in  neither  of  these  categories,  we  annulled  the 
assessment  Jf.  0.  Coiian  Ex.  v.  Board  of  Asseeeors,  35  Ann. 
1164. 

The  assessment  in  that  case  was  made  under  section  48  of  the  act 
of  1880  (Sess.  Acts,  p.  102),  and  the  plaintiff  argues  that  the 
assessments  in  this  case,  having  been  made  under  section  28  of  the 
act  of  1882  (Sess.  Acts,  p.  128)  which  is  identical  with  the  other, 
the  decision  then  made  applies  here  and  a  similar  decree  must  be 
entered.     We  do  not  think  so. 

These  two  sections  of  the  two  acts  are  identical  but  there  are  es- 
sential differences  in  other  sections.  The  act  of  1882  is  more  com- 
prehensive than  its  predecessor  and  the  assessment  now  made  is  based 
upon  other  sections  than  that  cited.  The  first  section  of  the  act  of 
1880  merely  directs  that  taxes  shall  be  levied  upon  the  assessed 
valuation  of  all  property  within  the  State  except  such  as  is  expressly 


*See  Barcl<nf  v.  dmith  (107  111.  349),  47  Am.  Rep.  487. 
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ttiempted.  The  cornespondmg  section  of  the  act  of  1 882  repeat* 
this  language  and  then  proceeds  to  declare  that  ^^the  term  prop* 
ertgr  as  herein  tised  means  and  includes  all  moyable  property,  all 
personal  property  *  *  *  all  shares  of  stock  and  all  other  things 
whatever: possefising  any  money-yalDe>'' and  near  the  close  of  the 
act  there  is  a  aupplemental  definition  of  various  terms  used  therein,. 
i.  e.j  ''the  phrase  piersonal  property  or  movahle  property  shall  be 
held-  bo  mean  and  include  all  things  other  than  real  estate  which 
have  any  pecuniary  value,  and  the  moneys,  credits,  investment  in. 
boitds^  stocks,  shares  in  joint-stock  companies  or  otherwise.''  Sec* 
tion  88. 

It  ifr  not  claimed  that. the  Cotton  Exchange  is  a  joint-stock  com- 
pany, iiorisit,  since  in  the  suit  against  it  we  found  that  **  it  pays 
no  dividends,  lends  no  money,  transacts  no  business  of  its  own  from 
which  pecuniary  profits  result  to  itself  or  to  its  members,"  but  it  is 
manifQSithat  shares  in  other  companies  are  eq.ually  declared  included 
in  the  phrases  movable  or  personal  property,  and  eVon  if  this  were: 
not  broad  enough,  the  term  property  alone  is  expressly  defined  as 
BUeaning  iiUir  alios  all  shares  of  stock,  and  whatever  possesses  k 
money  viihie. 

That  the  shares  of  stock  of  the  Cotton  Exchange  have  a  money 
value  is  apparent  from  the  testimouy  of  its  president  and  secretary^ 
Three' or*  foni  years  :ago  a  share  was  worth  (4,700.  It  now  ranges 
from  $1,000  to  11,400.  Banks  and  other  money  lending  institu- 
tions receive  the  stock  of  the  exchange  as  collateral  for  loans  and 
as  pledges.  It  is  quoted  among  other  stocks  and  that  too  upon  the 
boards  of  the  exchange  itself.  It  is  bought  and  sold  as  other 
stocks  are  and  is  sometimes  bought  as  an  investment.  Any  one 
may  buy  and  hold  it.  No  one  can  be  a  member  of  the  exchange 
unless  he  owns  a  share,  and  therefore  it  has  a  value  uutside  of  and 
beyond  and  in  addition  to  its  general  market  value,  as  its  ownership 
carries  with  it  a  personal  privilege.  But  the  ownership  of  a  share 
does  not  entitle  one  to  membership.  There  are  seventy  or  eighty 
shares  held  by  persons  who  are  nort  members  and  they  acquired 
them  by  purchase.  The  value  of  shares  therefore  does  not  depend 
solely  upon  the  privilege  or  hope  of  being  elected  a  member.  They 
are  bought  as  other  stock  is,  for  speculation  as  well  as  investment. 
They  have  all  the  indicia  of  other  securities,  such  as  bank-stock, 
insurance  stock,  etc.  When  the  owner  dies,  they  go  among  other 
into  his  succession.  Like  other  stocks,  their  value  fluctuates 
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with  the  demand  for  them.  If  Beventy  or  eij^ty  persons^  ^odt  noir 
members  of  the  exohange  and  not  holding  any  dtdok^  shoi^ld.  bon*^ 
oeive  that  their  baflinesft  woald  be  greatly  promoted  .by  niiBmbeivi 
ship  or  that  other  advantages  would  accrue  to  them  •  thereby^  and} 
they  should  seek  to  buy  shares,  the  seventy  or  eighty  holders  whF 
are  not  members  would  find  an  instant  dtaiand  for  their  shsoresandi 
an  appreciation  of  their  market  value  would  follow.  r 

If  these  shares  of  stock  be  not  taxable,  it  lirould  be:  difficult  W 
find  any  securitieii  that  arew  They  fall  .within  the  definition  ofi 
property  as  including  aU  shares  of  stock  and  of  course  within  thei 
broader  designation  of  whatever  has  a  money  value.  i 

Besides  the  objactiona  to  the^  assessAient  <rf  1884  thei^  is  an  ad- 
ditional one  to  those  of  188d  and  1883.  These  shares  of  stock  yrem 
not  assessed  oh  the  rolls  for  those  years  but  have  been  placed  upon* 
aupplemental  rolls.  This  is  expressly  authorized  by  the  act  of  188ft 
when  it  empowers  the  assessors  to  assess  any  property  that  magr  hava 
been  omitted.    Bess.  Acts,  p.  122;  §  11. 

The  lower  bourt  relieved  the  plaintiff  from  the  assessment  of  hia 
share  of  stock,  which  we  think  is  error.  Therefore  it  is  ordered 
and  decreed  that  the  judgment  of  the  lower  court  is  reversed,  and 
that  the  plaintiff's  detnand  be  dismissed  and  the  defimdant  have 
and  recover  ci  him  judgment  rejecting  the  same  and  for  costs. 

Beh$arinf  dmUmL    ' 

BooHi,  J.,  dissented. 
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tffrmnd^^affrtmmni  to  aecept  drqfi  for  ^hwiber't  det€  toonaik$r. 

An  pnl  agroemenl  to  MoepI  s  draft  for  the  draifer*8  debt  to  a  thiid  party  U 
within  the  atatate  of  fraada  whenever  the  oral  promise  to  pay  s^ch  would 
be,  bat  is  valid  when  upon  a  new  eoni^der^ion  between  the  promisor  and 
creditor.  ' 

-  .  t 

ACTION  on  an  order  or  draft     The  opinion  Btates  the  oaae. 
The  plaintiff  had  judgment  below. 

Jno.  O.  d  (7.  W.  England,,  And  G^.  M.  Ohaphtj^,  for  appellant. 

■  •    ■. 
T.  B.  Martin,  for  appellee. 

Eakik^  J.  This  suit  was  brought  by  B.  O.  Atkinson  &  Go;^ 
against  Ohapline.  They  say  in  their  complaint^  that  the  firm  of 
DayiSy  Blythe  &  Go.  were  sub-contractors  undet  Ohapline  in  rail- 
road work,  and  owed  plaintiffs  a  debt  of  11,586.49^  In  order  to  pay- 
that  they  gave  plaintiffs  an  order  on'  Ghapline,  dated  October  5/ 
1882,  directing  hin[i  to  pay  over  to  plaintiffs  any  sum  which  might 
be  due  them  froni  defendant^  for  .any  kind  of  work  done  on  the 
railroad,  and  advising  him  that  plaintiffs,  would  receipt  for  thit^ 
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«me.  On  presentation  of  this  order,  on  the  18th  of  October,  de- 
fendant indorsed  on  it  a  c^(l^o|i^l^&gc&jltance,  to  the  effect  that 
after  dfMlucting  from  the  estimate  of  September,  what  Davis,  Blythe 
ft  Co.  owed  him  and  their  hiborers,  he  wonld  pay  the  balance  over 
to  the  attorney  for  pUintifb.  THeyiiay  that  i^ter  said  deductions 
there  remained  a  balance  on  said  estimates  of  11,586.49,  which  de- 
fendant be^i^me,,  liable  to  ^ay.    ,        .   .  t  -    <      ij 

Anotheicix^iit  lysirj^  that  delendati Vio  ja!ik>ih:!tht0kteiied  legal 
proceedings  against  his  sub-contractors,  made,  in  addition  to  the 
indorsement,  a  verbal  agreement  with  plaintiffs,  whereby  they 
agreed  to  abandon  legal  proceediilgb  and  give  Davis,  Blythe  &  Oa 
sixty  days'  time,  and  defendant  on  his  part  agreed  to  pay  the  claim  of 
plaintiffs  of  11,586.49,  in  two  eqQal  ii|fl|tai11pents,  at  thirty  and  sixty 
days,  or  so  much  of  it  as  Would  not  be  set^ed  out  of  the  Septem* 
ber  estimates. 

A  third  count  sets  up  the  same  agreement  and  consideration  on 
the  part  of  plaintiffs  for  the  verbal  promise  of  defendant,  and 
varies  it  by  making  hispromise  to  pay  in  insiibllments  conditional 
—  provided  that  Davis,  Blythe  &  Co.  should  execute  to  him  a 
mortgage  of  their  tools,  instruments  and  property  used  in  working 
npoif  .their  oontraet  -  Uib  alleged  that  they  djd  exeonte  •  sudr  a 
mortgage. 

"'A  fourth  count  sets  up  a  promise  made  by  defendant  to  Davis, 
EElythe  &  Co.  to  pay  their  debt  to  plaintiffs,  in  consideration  of  the 
mortgage  as  stated  above,  and  that  the  mortgage  was  executed. 

The  defendant  in  separate  paragraphs  denied  that  any  thing  re- 
mained diie  Davis,  Blythe  &  Co.  on  the  September  estimates,  after 
paying  himself  and  the  laborers;  and  also  that  he  had  made  the 
parol  agreement  as  alleged;  or  that  Davis,  Blythe  ft  Co.  had  ever 
executed  to  him  any  mortgage  to  secure  him  in  paying  plaintiffs. 
He  further  pleads  the  statute  of  frauds. 

There  was  a  trial  by  jury,  verdict  and  judgment  for  plaintiflb, 
motion  for  a  new  trial,  bill  of  exceptions,  and  appeal 

There  was  no  proof  sufficient  to  sustain  a  verdict  that  the  con- 
ditions had  occurred  upon  which  the  draft  was  accepted,  that  is  to 
say,  that  Chapline  had  any  thing  left  out  of  the  September  esti- 
mates, after  paying  himself  and  the  laborers.  If  the  judgment  be 
sustained  it  must  be  on  the  counts  setting  up  the  parol  promise  of 
Chapline  to  pay  the  debt  of  Davis,  Blythe  ft  Co.,  by  accepting  two 
drafts  at  thirty  and  sixty  days. 
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The  evidence  tends  to  show  that  DaviB,  Blythe  &  Co*  owed  the 
debt  to  plaintiffs.  That  thej  were  sub-contractors,  under  Chap* 
linci  working  upon  a  railroad;  that  the  estimates  of  their  work 
were  furnished  each  month  to  Chapline,  by  the  engineer,  and  were 
credited  by  Chapline  on  their  account.  That  plaintiffs  were  about 
to  commence  proceedings  upon  their  claim  against  D.,  B.  ft  Co.,  by 
attachment,  and  went  to  a  lawyer  for  that  purpose.  What  their 
grounds  of  attachment  were  is  not  disclosed.  It  seems  to  have  been 
taken  for  granted  by  the  parties  that  the  attachment  proceedings 
would  have  been  begun  but  for  the  arrangements  then  made. 
Clhapline  accepted  conditionally  a  draft  drawn  upon  him  in  favor 
of  plaintiff  by  D.,  B.  ft  Co.,  and  agreed  by  his  indorsement  of  ac- 
ceptance to  pay  on  the  September  estimates,  after  retaining  what 
they  owed  himself,  and  a  further  amount  due  their  laborers.  It 
was  afterward  developed  that  nothing  was  left  in  his  hands;  to  be 
paid  on  that  draft  He  further  agreed  verbally  with  plaintiff  that 
if  D.,  B.  ft  Co.  would  give  him  a  mortgage  on  their  tools  and 
-property,  employed  in  their  work,  to  accept  for  the  balance  of  their 
daim,  not  satisfied  by  the  September  estimates,  two  drafts  drawn 
iby  D.,  B.  ft  Co.  m  favor  of  plaintiffs  at  thirty  and  sixty  days. 
There  was  no  express  agreement  for  forbearance  on  the  part  of 
plaintiffs,  or  for  further  time  to  be  given  D.^  B.  &  Co.,  or  that 
their  debt  should  be  considered  as  discharged,  but  forbearance  re^* 
suited;  and  a  jury  might  be  authorized  from  the  circumstances  to 
-infer  that  such  an  agreement  was  implied,  and  that  plaintiRf 
rested  upon  that  promise,  and  looked  to  it  for  satisfaction  of  theii 
debE. 

They,  through  their  agent,  at  once  took  active  steps  to  have  the 
conditions  fulfilled  upon  which  the  promise  depended.  They 
called  upon  D.,  B.  &  Co.,  and  induced  them  to  consent  to  give  the 
mortgage,  and  advised  Chapline  of  the  result.  He  renewed  the 
promise,  and  advised  them  to  send  out  blank  drafts  for  execution 
when  the  mortgage  should  be  made.  They  did  so,  and  Chapline 
having  in  the  meantime  got  the  mortgage,  declined  to  execute  the 
drafts.  He  claimed  that  the  object  of  the  mortgage  was  to  secure 
himself  in  his  own  debt,  and  that  D.,  B.  ft  Co.  had  refused  to  give 
a  mortgage  to  indemnify  him  against  the  proposed  acceptances.  He 
took  possession  of  all  the  property  included  in  the  mortgage  next 
day,  although  the  debt  which  it  professed  to  secure  was  not  due, 
and  has  held  the  property  ever  since.     . 
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The  debt  of  plaintiffs  was  about  $1,575.  The  mortgage  was  to 
seeaie  a  debt  to  Ohapline  of  $2,000  in  round  numbers.  That  is» 
it  is  so  expressed  upon  the  fiiice*  There  is  no  proof  of  any  particn^ 
lar  debt  owing  to  Choline,  although  it  is  statelgenerally  that  thqr 
were  in  debt  to  him  on  the  estimates.  One  of  the  witnesses  for 
Ohapline  says  that  the  sum  of  $2,000  was  fixed  because  it  was  the 
aver^  of  their  ordinary  running  account.  But  it  appears  also 
that  their  estimates  for  work  per  month  were  that  much  or 
tnore. 

The  eyidenoe  as  to  some  of  these  matters  is  conflicting,  but  this 
seems  to  be  the  result  of  its  preponderance.  .  There  is  much  in  4c^ 
tail  which  has  but  little  bearing.  .  It  is  tolerably  plain  that  D.,  B^ 
A  Oo.  were  not  in  debt  to  Ohapline  at  the  timo  of  the  September 
estimates;  but  if  any  thing,  were  entitled  to  credits  for  August 
work.  There  is  nothing  definite  to  show  any  considerable  indebt** 
edness  subsequently. 

Was  the  promise  valid  under  the  statute  of  frauds?  ; 

The  agreement  to  accept  stands  with  regard  to  the  statute  w 
the  same  footing  with  an  agreement  to  pay,  and  must  be  in  wriW 
ing  if  a  promise  to  pay  should  have  been.  A  leading  case  upon 
ihis  point  is  CarviUe  r.  OratiB,  5  Hill,  483,  but  it  has  been  often 
recognized  as  sound  doctrine  in  other  cases  cited  by  Mr.  Browne 
in  his  work  on  Statute  of  Frauds,  §§  174  et  Mq.  and  notes.  It  ap- 
plies to  all  promises  whereby  the  promisor  agrees  to  put  himself  m 
<such  condition  that  he  may  himself  be  compelled  to  pay  the  debt 
of  another. 

The  real  question,  and  the  only  one  presented  is  this:  Did  the 
proof  authorize  the  jury  to  find  a  condition  of  circumstances  which 
would  take  this  promise  to  accept  out  of  the  range  of  the  statute 
of  frauds?  There  has  been  some  confiict  of  decision  concerning 
the  class  of  cases,  where  after  the  creation  of  the  original  debt  a 
third  party  subsequently  agrees  to  pay  the  same.  The  difference 
in  views  has  been  as  to  what  is  necessary  to  take  the  case  out  of 
the  statute,  and  uphold  a  parol  promise. 

In  Kentz  y.  Adams^  12  Ark.  174,  this  court  distinctly  recognises 
the  doctrine  that  a  promise  by  a  third  party  to  pay  the  pre-existing 
debt  of  another,  becomes  an  original  undertaking  not  within  the 
statute,  where  there  is  a  new  consideration,  moving  to  the  promisor 
•.from  the  person  to  whom  the  promise  is  made.  This  is  rested  upon 
English  authorities  cited  in  the  opinion. 
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Th«  doctrine  was  distinctly  recognized  and  teken  as  well. 
)ished  in  the  case  of  Hughes  v.  Laweon,  31  Ark.  613.    The  promise 
therein  judgment  was  held  void  for  want  of  the  new  oonsideration. 

In  the  language  of  Mr.  Justice  Harbisok^  ''there  was-  no  evi- 
dence of  any  new  consideration  moving  to^  or  inducing  the  defend- 
ant to  assume  the  debt  as  his  own^  by  which  the  debt  of  Hudson 
(the  original  debtor)  would  hare  been  discharged.  No  pnrpose  of 
his  own  was  shown  to  be  subserved  byvhis  promise." 

It  may  be  remarked  that  in  order  to  take  a  promise  out  of  the 
statute  of  frauds,  the  discharge  of  thd  original  debtor  is  a  circum- 
stance»  almost,  if  not  quite  conclusive,  and  there  is  no  furthef 
question  as  to  the  promise  being  original.  It  is  simply  novation. 
But  it  is  not  conclusively  a  collateral  contract  in.  the  sense  of  re- 
quiring a  written  memorandum,  because  the  original  debtor  remains 
bound  also.     Browne  Stat,  of  Frauds,  §  212  and  note  1. 

The  rule  formulated  from  the  authorities  by  Mr.  Roberts  (Bobts« 
Frauds,  382),  is  that  the  statute  of  frauds  does  not  attach  if  the 
oonsideration  of  the  promise  **  spring  out  of  any  new  transaotiojo^ 
or  move  to  the  party  promising  upon  some  fresh  and  substantive 
ground  of  a  personal  concern  to  himself." 

Chief  Justice  Kunt,  in  Leonard  v.  Vredenburgh,  8  Johns.  29; 
8.  0.,  5  Am.  Dea  317,  adopted  the  statement  of  Mr.  Roberts^ 
eupron  He  divided  the  cases  of  promises  to  pay  the  debt  of  an« 
other  into  three  classes:  1.  Where  the  guaranty  is  collateral  to 
the  principal  contract,  and  is  made  at  the  same  time  and  becomes 
the  essential  ground  of  the  credit  given.  2.  Where  it  is  subsequent 
to  the  original  debt,  and  not  the  inducement  to  it,  though  the  sub*, 
sisting  liability  is  the  ground  of  the  promise,  without  any  distinct 
and  unconnected  inducement*  In  this  case  the  consideration  of 
the  original  contract  cannot  attach  to  the  subsequent  promise,  and 
some  further  consideration  must  be  shown.  To  these  two  classes, 
he  says,  the  statute  applies,  but  not  to  the  third,  when  the  promise 
to  pay  the  debt  of  another  arises  out  of  some  new  and  original  con- 
sideration of  benefit  or  harm  moving  between  the  newly  contract- 
ing parties.  In  support  of  this  he  cites  the  case  of  Wittiams  v» 
Leper,  8  Burr.  1886,  as  one  proceeding  upon  this  distinction. 

It  is  to  be  observed  that  this  court  in  the  case  of  Kentz  v.  Adams, 
supra,  cites  this  same  BngUsh  case  in  support  of  the  doctrine,  that 
m  new  and  superadded  consideration  for  the  promise,  distinct  from 
th^  original. liabiUty,  and  moving  between,  the  party  promising  and 
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him  to  whom  the  promise  is  made,  is  an  original  and  not  a  coUat- 
teral  undertaking.  We  are  aware  that  the  classification  of  such 
contracts,  made  by  Chief  Justice  Kknt,  and  the  distinction  be- 
tween the  second  and  third  classes,  has  been  much  criticised  from 
the  bench  of  other  States  and  in  treatises  on  the  statute,  but  it 
seems  to  us  most  consonant  with  reason,  and  the  fair  meaning  of 
the  B:atute.  However  that  maybe^  it  has  been  the  doctrine  of 
this  court  for  more  than  two  score  years,  without  question  or  dis- 
sent.     It  is  not  res  nova^ 

'  The  classification  of  Chief  Justice  Kent,  and  the  principles  ap- 
plicable to  the  classes,  were  adopted  and  followed  by  the  Supreme 
Court  of  the  United  States,  in  the  case  of  Emerson  v.  Slater^  22 
How.  28.  Mr.  Justice  Clifford  delivering  the  opinion,  said: 
**  Cases  in  which  the  guaranty  or  promise  is  collateral  to  the  prin- 
cipal contract,  but  is  made  at  the  same  time,  and  becomes  an  es- 
sential ground  of  the  credit  given  to  the  principal  debtor,  are  in 
general  within  the  statute  of  frauds.  Other  cases  arise  which^ 
also  fall  within  the  statute,  where  the  collateral  agreement  is  sub- 
sequent to  the  execution  of  the  debt,  and  was  not  the  inducement 
to  it;  on  the  ground  that  the  subsisting  liability  was  tiie  founda* 
tibn  of  the  promise  on  the  part  of  the  defendant,  without  aiiy  other 
direct  and  separate  consideration  moving  between  the  parties.  But 
whenever  the  main  purpose  and  object  of  the  promisor  is  not  to 
answer  for  another,  but  to  subserve  some  pecuniary  or  businesa 
purpose  of  his  own,  involving  cither  a  benefit  to  himself,  or  dam- 
age to  the  other  contracting  party,  his  promise  is  not  within  the 
statute. '' 

The  distinction  between  the  second  and  third  class  of  cases  isob* 
yious.  In  the  second,  the  main  purpose  ^nd  object  of  the  promisor 
is  to  make  himself  a  guarantor  of  a  subsisting  debt,  in  which  case^ 
although  some  new  consideration  is  required,  he  is  in  the  contemn 
plation  of  the  statute  as  one  answering  for  the  debt  of  another. 
In  the  third  case  he  is  pursuing  his  own  business  views  and  seek- 
ing his  own  benefit,  to  be  promoted  by  the  promise.  It  becomes 
then  like  a  promise  to  do  any  other  act  for  a  personal  considera- 
tion, and  is  not  within  the  mischief  of  the  statute,  '^ although,"  as 
Mr.  Justice  Clifford  says,  ''  it  may  be  in  form  a  promise  to  pay 
the  debt  of  another,  and  although  the  performance  of  it  may  inci* 
dentally  have  the  effect  of  extingnishing  that  liability.  He  also 
cites  the  cases  of  WilliatM  v.  LepM"  and  Leonard  v.  Vredenburgh.' 
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'  The  courts  of  Maasachusetts  have  held  the  same  doctrine,  mak- 
ing the  distinction  to  rest  upon  the  maiu  purpose  of  the  promisor, 
rather  than  upon  the  effect  of  his  promise  when  perforibed,  to  dis- 
charge, or  not  to  discharge  the  debt  of  another.  It  is  clearly  and 
explicitly  announced  by  Shaw,  C.  J.,  in  the  case  of  Nelson  v. 
JBot/nioH^  8  Mete.  396;  s.  c,  37  Am.  Dec  148.  In  accord  with  that 
is  Alger  y.  Seovilley  1  Gray,  391.  Numerous  other  English  and 
American  decisions  are  cited  to  the  same  effect  by  Mr.  Parsons  in 
the  text  and  notes  of  his  work  on  Oontraots,  vol.  Ill,  pp.  24  et  seq., 
5th  edition.  AH  this  line  of  decisions  goes  back  and  rests  upon  the 
leading  case  of  Williams  v.  Leper^  With  this  line  Arkansas  is  in 
accord,  and  notwithstanding  a  great  weight  of  respectable  authority 
contra^  which  holds  this  third  class  of  cases  within  the  statute 
also,  and  which  considers  the  distinction  of  Chief  Justice  Eekt  as 
frittering  away  all  the  benefits  of  the  statute,  we  see  no  good  reason 
te  change  position. 

By  this  principle  the  instructions  of  the  court  and  the  finding 
i>f  the  jniry  in  this  case  are  to  be  tested. 

For  plaintiffs  the  court  instructed:  1st.  That  if  they  should  find 
that  Uayis/Blythe  &  Co.  were  indebted  to  plaintiffs,  who  were  pro- 
ceeding to  enforce  their  claim  against  them ;  and  that  defendant  in 
consideration  of  a  forbearance  on  their  part  to  sue,  promised  that 
he  would  pay  plaintiffs  the  amount  of  their  claim,  in  thirty  and 
eixty  dayis,  if  Davis,  Blythe  &  Co,  would  execute  to  them  a  mort* 
pige  on  their  property,  being  then  used  in  and  about  their  con^ 
tract,  and  said  mortgage  was  so  executed,  substantially  in  pur* 
suance  of  said  contract;  and  they  further  believe  from  all  the  facts 
proven,  that  the  transaction  was  one,  the  main  purpose  of  which 
waste  subserve  the  business  and  pecuniary  purposes  of  defendant, 
then  the  contract  would  not  be  within  the  statute,  nor  would  it  be 
required  to  be  ih  writing,  although  it  may  be  in  form  a  promise  to 
pay  the  debt  of  another,  and  although  the  performance  of  it  may 
incidentally  have  the  effect  of  extinguishing  that  liability.  To  thia 
instruction  there  was  no  exception  saved. 

2d.  Against  objections  the  court  instructed,  that  an  agreement 
to  forbear  suit  on  a  claim  of  the  plaintiffs  against  Davis,  Blythc  & 
Go.  is  a  valid  and  sufficient  consideration  in  law  to  sustain  a  con* 
tract.  This  is  literally  correct  and  had  some  bearing  on  the  issue, 
in  as  much  as  the  plaintiffs  must  of  course  have  shown  a  valid  con* 
tract  made  on  sufficient  consideration.  It  does  not  touch  the  ques* 
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tioQ  o|,:vrhetti,er  aueh  a  coatraoi iwould  be  within  the  statute  of 
t^tViiB. .  A  opntract  without  good  coiuuderatioa  would  not  be  yalid^ 
whether  oral  or  jnritten. 

3d.  Against  objections,  the  oourt  further  instructed  for  jdainr 
tifiTs:  That  if  they  foun4  that  Ghapline  took  the  mortgage  09 
Pavisy  Blythe  ft  Co.'s  property  to  secure  the  debt  due  plaintiffs,  or 
jbo  idemnify  him  against  Ipsa  by  virtue  of  his  paying  said  debt,  then 
he  cannot  be  allowed  to  contend  that  there  was  no  valid  considera- 
tion for  a  promise  by.him  to  pay  said  debt.  This  also  goes  to  th<» 
l?alidity  of  the  consideration,  and  is  not  upon  the  point  of  the 
^ecessity  of  writing.  It  i^  the  law,  and  could  not  have  misled  aj| 
intelligent  jury.  It  appeared  from  the  pleadix^gq  that  the  promise 
was  verbal  to  pay  the  debt  of  Davis,  Blythe:  &.  Co^  or  at  least  an 
.amount  to  be  determined  by  that,  and  the  cnus  was  on  the  plaintiffs 
]to.show  two  things,  Isty  a  contract  valid  in  itself,  ^d  2d,  a  contract 
of  such  a  nature  as  not  to  be  within  the  statute  of  frauds.  The  thre^ 
instructions  were  each  pertinent  to  one  or  the  other  of  tixeae  points. 

For  the  defendant  there  was  an  instruction  regarding  the  written 
acceptance  which  requires  no  notice. 

The  court  declined  to  ^ve  an  instruction  numbered  3  as  asked 
by  defendant,  to  the  effect  that  no  promise  to  pay  the  debt  of 
another  is  valid,  unless  based  upon  a  valid  consideration  and  le^ 
duced  to  writing.  Therefore  if  the  jury  should  find  that  the  det 
fendant  promised  if  plaintiffs. would  forbear  instituting  legal  prot 
ceedings  against  Davis,  Blythe.  &  Co.,  and  that  said  promise  was 
not  in  writing,  they  would  find  for  defendant;  unless  they  further 
^d  that  by  reason  of  said  forbearance  the  defendant  received  some 
benefit  or  advantage  not  before  enjoyed. 

This  instruction  was  given  however  by  striking  out  the  words 
^'not  before  enjoyed.''  We  do  not  think  that  was  erroneous,  or 
that  the  modification  was  injurious  to  the  defendant  in  the  light  of 
the  evidence.  The  main  object  and  business  purpose  of  a  contract 
pr  promise  may  be  to  continue  on  a  securer  footing,  benefits  prep 
viously  enjoyed,  and  that  object  may  form  the  predominating 
motive  for  a  personal  undertaking.  Beudes  the  evidence  is  indis- 
putable that  Ghapline  did  get  a  benefit  and  advantage  from  the 
promise  not  theretofore  enjoyed.  Through  it  he  obtained  the  mort* 
gage  and  full  possession  of  property  suitable  to  the  conduct  of  his 
business.  It  was  an  advantage  he  very  much  desired,  and  one  im* 
portant  to  him  in  a  business  view* 
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.  4th.  For  def^ndttnfc  the  ooart  instructed  that  if  the  Juiy  fonnd 
there  had  been  a  pre-exlating;  (|ebt  trom  Davuf»  Blythe  ft  Gq^  ta 
plaintiff,  and  that  defendant  promised  to  pay  it,  they  3hpald  find 
for  him,  nnles^  the  promiae.  waa  ininriting  or  based  upon  a  ixew 
consideration^  iniiring  to  the  benefit  of  defendant;  and  also,         ,  i 

5th.  The  mere  agreement  on  the  part  of  plaintiffs  to  forbeair 
legal  proceedings  is  not  a  binding  .*  *  *'  on  the  defendant^ 
and  is  not  a  sufficient  <K>a9idenition  upon  which  plaintiffB  can  <base 
a  j^mise  on  the  par:t  of  defendant  to  pay  their  debt  unless  put  in 
writing;  and  if  the  jury  should  find  that  defendant  agreed  to  pay 
phuntiflisi  the  amount  of  their  debt  against  Davis,  Blythe  &  Go.,, 
bat  that  said  promise  was  made  on  the  sojle  consideration  of  plain- 
tiff's agreement  not  to  sell,  they  should  find  for  defendant  This, 
instruction  was  correct  and  prudently  required  to  correct  any  pos- 
sible misapprehension  of  the  effect  of  the  two  instructions  for 
plaintiff  regarding  the  validity  of  the  consideration. 

Taking  all  the  instructions  together  they  seetn  to  us  remarkdily^ 
clear,  discriminating  and  well  guarded,  and  to  have  been  given  un- 
der a  vezy  accurate  conception,  by  the  honorable  Circuit  judge,'  of 
the  principles  governing  the  case. 

'  It  ia  further  urged  that  the  verdict  cannot  be  supported  by  the 
evidence.  It  was  a  question  for  the  jury  to  determine  whether 
the  pronuse  to  accept  the  drafts  was  prompted  mainly  by  the 
mdtive  of  securing  to  plaintiff  the  payment  of  their  debt;  or 
whether  it  was  made  to  subserve  the  business  interests  and 
pecuniary  profits  of  the  defendant.  They  might  properly  judge  of 
this  from  all  the  circumstances  brought  to  their  notice,  and  from 
their  general  experience  of  human  motives.  Ghapline  was  himself 
a  contractor,  dependent  for  his  payment  on  the  efficient  operationp. 
of  his  sub-contraqtors.  He  had  control  of  their  property  used  ii]L 
the  prosecution  of  the  work;  no  security  for  such  debts  as, he 
might  find  it  convenient  to  allow  his  contractors  to  make.  Ai; 
attachment  of  their  property  would  seriously  impede  his  businesf 
operations.  He  adopted  the  most  efficienj^  mode  of  averting  that» 
by  coming  in  and  agreeing  with  the  creditors  upon  something  satia^ 
factory.  Through  and  by  means  of  his  promise  he  enlisted  theif 
services  in  procuring  a  mortgage,  which  he  probably  could  not 
have  got  by  his  own  persiiasions,  independently  of  tiie  pressoif 
which  the  plaintiff  could  bring  to  bear.  He  at  once  took  possession 
of  the  property  and  has  held  it  since,  free  from  all  riska.ot  attach* 
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qnent,  and  has  secured  himself  by  the  mortgage  in  a  sum  which 
ifrom  all  thafc  appears  is  sufficient  to  protect  him  from  loss,  even 
on  accepting  the  drafts. 

If  the  jury  concluded  that  this  was  altogether  a  business  transac* 
tion,  prompted  by  business  motives  and  a  calculation  of  pecuniary 
benefits  to  be  derived  from  the  arrangement,  we  cannot  say  thero 
was  no  evidence  to  justify  it, 
f    We  find  no  error  in  overruling  the  motion  for  a  new  trial. 

JudgmefU  affirmed. 


Kaddox  v.  Neajl 

tr  •  ■  •  ' 

t.  I  "  ■  • 

(4SArk.  m.) 
SehooU — forihegtoe^  —  mahdaimuB, 

^JXstriet  school  directors  are  bound  to  furnish  eqaal  school  facilities  for  blaeks 
and  whites,  and  where  thej  liave  furnished  three  months*  instruction  for 

..  the  whites,  but  none  for  the  blacks,  and  show  no  intention  to  dp  so,  and  but 
a  few  days  more  than  three  months  remain  of  the  school  year;  and  they 
have  the  funds  to  do  it,  they  may  be  compelled  by  tnandamHg  to  do  so,  and 

'    may  not  proportion  the -school  term  according  to  the  respective  number  of 

"   scholars  in  each  class. 

*  T    . 

APPLICATION  for  mandamus.    The  opinion  states  the  case* 
The  petition  was  dismissed  below.* 

T 

Clark  S  Williams,  for  appellants. 

CocKRiLL,  G.  J.  The  appellants  petitioned  the  Circuit  Court 
lor  a  writ  of  mandamus  to  compel  the  directors  of  a  common  school 
district  to  provide  a  school  for  the  education  of  their  children. 
There  are  nine  of  the  petitioners  and  they  sue  on  behalf  of  all 
others  in  the  district  in  like  situation.  They  represented  to  the 
bonrt  that  they  were  negroes,  residents  of  the  district  and  the  jiar* 
onts  of  about  forty  children  of  scholastic  age;  that  two  school- 
bouses  had  been  nrovided  for  the  district  in  accordance  with  the 
requirement  of  the  st^fnte^  one  f  :)r  the  white  and  one  for  the  black 
children;  that  a  school  l)ad* been  maintained  for  the  whites  during 
the  schol^tic  year  for  a  term  of  three  months,  but  none  had  been 
provided  for  the  blacks;  that  there  was  money  in  the  treasury  to 
the  credit  of  the  district  subject  to  use  for  teachers'  wagiNi;  that 
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the  school  for  the  whites  had  cloeed'  for  the  year  add  tbiit  -  the  di-i 
leotclts  had  neglected  and  refused  to  hire  a  teaoher'foir  the  blacks. 
There  was,  at  the  time  of  presenting  the^.  petition,  a  little  mor» 
than  three  months  of  the  scholastic  year  unexpired,  and  the  peti-r 
tioners  prayed  that  the  directors  be  con^pelled  to  employ  a  teaclier 
to  keep  the  negro  school  for  a  term  equal  to.  that  alrauly  main-* 
tained  for  the  whites,  that  is,  a  term  of  three  months. 

In  their  answer  thedirectenrdo  not  undertake  to  controvert  the» 
stateof  facts  made  by  the  petitioners,  but  allege  only  that- theret 
were  at  the  last  enumeration  one  hundred  and  five  white  and  forty 
black  children  of  scholastic  age  in  the  district,  and  that  they  conif 
oeivcd  it  to  be  their  duty  to  apportion  the  school  funds  of  (he  disn 
trict  between  the  twa  races  in  proportion  to  their  number  by  divid«4 
ing  the  funds  in  dollars  p«r  capita  among  all  the  children,  and  then 
to  hire  teachers,  for  each  race,  for  subh  ttnte  as  the  money  so  appoi^ 
tioned  would  justify;  that  they  had  proffered  to  do  this  much  tot 
the  petitioners  and  were  still  willing,  to  do  it,  but  that  their  oflRie 
liaving  been  declined,  'and  a  demand  mad^  by  the  blacks  for  a  termt 
of  school  equal  that  provided  for  the  whites,. no  school  had  been 
provided  for  them.  It  appears  also^  that  no  school  bad  been  pro^ 
vided  for  them  the  previous  year  fori  he  same  reason. 
•  The  case  was  submitted  to  the  court  on  the  petition,  and  answ^ 
and  an  affidavit  substantiating,  the  facts  set  forth;  the  court  dia« 
missed  the  petition  at  appellants'  costs  and  they  prosecuted  this 
appeal. 

Education  in  this  State  is  a  matter  of  governmental  concern^ 
The  Constitution  declares  that  "  the  State  shall  ever  maintain  « 
general,  suitable  and  efficient  system  of  free  schools,  whereby  all 
persons  in  the  State  between  the  ages  of  six  and  twenty-one  years 
may  receive  gratuitous  instruction."  The  duty  is  imposed  upon 
the  general  assembly  of  providing  by  general  laws  for  the  support 
of  this  system  by  means  of  a  State  tax  upon  all  taxable  property,  as 
well  us  by  a  general  poll-tar,  and  a  special  tax  to  be  levied  by  the 
district  at  their  discretion.    Art.  14,  §§  1  and  3,  Oonst.  1874. 

Under  these  provisions  the  legislature  has  organized  a  system  of 
common  schools,  and  have  adopted  such  regulations  in  reference 
thereto  as  in  their  judgment,  to  use  the  language  of  the  statute, 
will  be  most  *^  expedient  for  carrying  the  free-school  system  into 
efiTectnal  and  uniform  operation  throughout  the  State,  and  provid 
ing  as  nearly  as  possible  for  the  education  of  every  youth/'   Mans. 
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Dig.^  ^  681JK  In  punuance  oC  this  policy  tbe  aeTerftl  ooanties 
«idiB  of  cities  Mid  towns  are  diTidett  mto  school  districts,  and  the 
sdiool  affairs  and  educatdonal  interests  ol  the  districts  are  confided 
to  boards  of  directors  to  be  chosen  hj  the  qaalified  electors  in  their 
annual  school  meetings.  A  wide!  mnge  of  discretioh'  is  Tested  in' 
these  boards  by  the  statute  in  the  matter  of  the  gOTsmment  and 
details  of  condacting  the  common  schools,  bat  in  the  natnre  of 
things  there  is  a  limit  to  this  disei^tion.  Some  positiye  and  im- 
perative  dati^  are  imposed  upon  them  about  which  they  have  no 
discretion.  The  first  and  most  important  duty  of  the'  board  is  to 
makeproyisions^for  establishing  schools.  Without  schools  there 
«Ottld  be  no  school  system,  and  the  directois  cannot  dispense  with 
Oe  system.  ';When  the  ftinds  are  proTided  and  the  directors  are 
sot  otherwise  instructed  by  the  school  meeting  of  the  district,  the 
duty  tO'proTide  a^^school  for  ai  least  three  months  is  mandatory,  and 
tihe  duty  to  ^tabllsh  sepatate  ddibols  for  tht  whiles  and  blacks  is 
also  incutnbeiit  on  them.  Alt  the  provisions  of  the  law  in  relation 
to  sdhools,  in  conformity  to  the  oonstitutional  mandate,  are  general,' 
and  the  system,  as  far  as  the  statute  can  make  it,  is  uniform.  No 
duty  is  imposed  upon,  or  discretion  given  to  the  directors  about 
schools  for  one  race  that  is  not  applicable  to  the  other.  It  is  the 
«tear  intention  of  the  Constitution  and  statutes  alike  to  place  the 
melons  of  education  within  the  reach  of  every  youth.  Education 
ai  the  public  expense  has  tht»  become  a  legal  right  extended  by  the 
laws  to  all  the  people  alike.  No  discrimination  on  account  of  na- 
tionality,  <H»tB  or  other  distinction  has  been  attempted  by  the  law- 
making powers.  The  boards  of  dir^tors  are'  only  the  agents,  the 
trustees,  appointed  to  carry  out  the  system  provided  for.  Their 
powers  are  no  grlsater  than  the  authority  conferred  by  legislation. 
They  can  do  nothing  they  are  not  expressly  authorised  to  do  or 
which  does  not  grow  otkt  of  their  express  powers.  In  treating  of 
this  subject  ai  learned  author  says:  ^^The  geneiul  principles  of 
constitutional  law  undoubtedly  govern  the  di^tors'  actions  as 
they  do  the  actions  of  higher  authorities,  and  whatever  would  vio- 
late those  principles  would  be  an  excess  of  power  on  their  part.** 
Oooley  Torts,  289.  The  opportunity  of  instruction  in'the  publio 
schools,  given  by  the  statute  to  all  the  youths  pf  the  State,  is  id 
obedience,  as  we  have  seen,  to  the  special- command  of  the  Gonsti* 
tution,  and  it  is  obvious  that  a  board  of  directors  can  have  no  dis* 
^retibnaiy  power  to  sidgle  out  a  part  6t  the  children  by  the*  arbi* 
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traiy  standurd  of  oolor,  and  deprive  them  of  the  benefits  ct  tU 
achool  piiyilege.  To  hold  oiherwiae  would  be  to  set  the  diacretioiil 
of  the  directors  abo^e  aU  law;  ^  If  thejr  may  lawfully  say  to-  ohd 
noe  yoa  shall  bot  haye  the  privilege  whi^h  the  other  enjoys^  tbej^ 
cant  abridge  the  pxiTileges  of  either  mitil  the  substantive  right  of 
ene  or  both  is  destroyed.  The  separate  education* of  the  two  raoeiB 
in  accordance  with  the  terms' and  spirit  of  the  law  •  is  no  wr^ng  to' 
either.  In  the  absence  of '  express  legislation  on  the  ftubjtot,  thie^ 
directors  might  have  provided  for  this  tinder  their  general  powert^i 
Uhim  County  v.  Robimon,  27  Ark/ 116)  Ball  <  DeOuir,  95  17.  S; 
M4;  Roinrtk  Y.  Boston,  5  Gush.  198;  Ward  v.  Flood,  48  Gal.  36; 
StatoY^  McOann,  %l  Ohio  St.  198.  ' 

^  Bat  it  is  utiiveiiBally  held  thiit  thus  disci^tloia  cannot  be  exercised 
so  as  to  produce  undue  inequality  in  the  educational  advanta^^i^ 
offered!  Authorities^  mj^:;  U.^^8.'y\  ^wiMi^'lO^ed.  Itep.  730; 
ClayWookY.Owon8boro,Ul?eiuBffp.9IVI:\    ^  - 

<  The  appellants  do  not  seek  to  question  this  general  power.  Thej^ 
have  not  sought  to  regulate  the  manner  ini  which  tiie'  privilege  H 
to  be  enjoyed.  The  object  df  their  petition  was  ^ot  to  compel  a* 
distribution  of  the  school  fund  upon  any  given  basis  between  thei 
two  races,  or  to  have  a  disbursement  of  aiky  p^ictilar  amount  i<il 
Iheir  faYor.  These  matters  are  within  the  contlrol  itf  thd  directorfl^ 
so  long  as  their  discretion  is  legitimtttdy  ex€ircised  within  the  pnr^ 
view  of  the  statute.  '  In  this  case  it  was  mad^  Aianifest  that  all  thd 
prerequisites  to  the  performanbe  of  a  plain  leigal  duty  by  the  direc- 
tors existed.  Their  ans#er  admits  their  ability  to  employ  a  qnali-' 
fied  teacher.  It  was  shown  that  they  had  sufficient  means  to  pay 
the  expenses  of  the  school;  that  only  a  few  days  more  than  threcf 
months  in  the  scholastic  were  left,  and  that  they  hfid  no  intention' 
of  providing  a  school  for  that  period.  Under  these  circumstances 
we  have  seen  there  in  no  discretion  in  the  directors  to  reduce  the^ 
School  to  a  less  term,  and  at  this  time  there  was  no  longer  room' 
for  the  exerciBO  of  a  discretion  as  to  when  the  term  should  begin.^ 
The  directors  could  not  divert  the  issue  from  their  failure  of  duty, 
by  suggesting  a  willingness  to  distribute  the  funds  evenly  among  al! 
the  children.  The  necessity  to  provide  for  the  schools  was  appar-» 
ent,  and  they  were  as  plainly  commanded  by  the  statute  to  provide 
for  the  blacks  as  for  the  whites.  This  statutory  duty  they  could 
not  escape/ but  in  the  discharge  ot  it  they  would  be  left  to  deter- 
mine the  amount  necessary  to  sustain  each.     It  is  not  pretended 
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Ikat  the  distribution  «u^pBated  vould  maiatam  a  three  munth^ 
•Qboolfor  the  ttnoller  number.  Aa  abuse  of  discretion,  iu  dis*- 
fiiarging  this  dtttj  would  not  be  corrected:  hj  mandatnuL  NeVer-^ 
ihelessy  officers  who  are  tbua  backward  la  the  pefffomiance^of  m 
4^tj  may  property  be  set  in  motion  by  i9?aiulam«x.  High.  Eu 
Item«y  §32.  The  fact  that  certain  incidents  and  details  of  tb^ 
4Rty  to  be  performed  are:  within  the  discretion  of  the  officers  is^  noi 
oJigection  to  starting  the  p^rfonnanbe  of  the  duty  itself,  ffvii,  Em 
p^rle,  U  Ark.  368;  MeOreary  r.  Roff&s^  d6  Ark.  298;  Trapnetl,^ 
Bg^  parte,  6  Ark.  9>  High  £x.  fiem^.,  §  413. 

The  writ  will  is^ue  "ni^My^r  the  failure  or  refusal  of  officers  tot 

4K$t  in  a  matter  in  which  it  is  their  duty  to  do  so  is  plain,  may  xle-^ 

prive  one  of  a  legal  righjL   McCtHkry  y.  RogerB^  supra  ;  Hays,  Ex 

j^r/6,  26  Ark.  M9* 

.  In  Cory  v-  C^r/^,^48  Ind*  827,  it  is  said  if  a  school  trustee 

fails  iu  his  duty  to  provide  educational  means,  fftunifofTKr^  will  lie 

to  compel  hin}«    A  petition  tor  fnandamus  against  a  like  trustee  to 

compel  him  to. ^stablliByb  a ipobool  for  the  blacks  was  denied  in  tha 

xaaa  of  Siaf0  t.  Gruff,  85  Ind.  .213,  but  the  decision  is  put  ex-^ 

prefBsly  upon  the  ground  that  the  petition  did  not  show  that  it  waa 

practicable  to  maintain  sqch  a  school,  inasmuch  as  there. was.  not; 

#  sufficient  nmnber  of  black  children  in  the  district  to  constitute  m 

separate  schooL    The  case  is  in  point  and  authority  to  sustain  ther. 

petition  herew     See  too  Oilman  y.  Basseit,  33  Conn.  298* 

The  interest  of  the  petitioners  and  their  consequent  right  to  in^. 
•sist  upon  the  performance  of  the  legal  duty  come  from  their  reli^ 
tipnship  to  the  infant  children.  '^  The  father,''  says  Judge  Coolbt: 
for  the  Supretme  Court  of  Michigan,  *'  is:  the  natural  guardian  for 
the  child,  charged  with  his  nurture  and  education*  and  having  » 
personal  duty  to  perform  in  respect  thereto.  Although  the  pro^ 
oeeding  is  for  the  benefit  of  the  child,  the  duty  of  placing  him  m 
school  is  the  parent's,  and  the  father  ia  entitled  on  his  own  behalf 
to  appeal  to  the  courts  for  the  removal  of  any  unlawful  impedi- 
ments." People  V.  Board  of  Education,  18  Mich.  460.  Many  of 
the  reported  cases  of  this  character  have  proceeded  upon  the  same 
principle.  Corey  v.  Carter,  supra ;  Berfomsan  V.  Directors,  S 
Wood.  177;  State  v.  McCann,  supra ;  People  v.  Oaston,  13  Abb. 
Pr.  (N.  S.)160. 

The  Circuit  Court  erred  in  refusing  the  relief  sought,  and  the 
|udgment  must  be  reversed.  j 
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The  mandate  cannot  now  however  serre  the  purpose  desired, 
that  is,  compel  the  employment  of  a  teacher  for  the  scholastic  year 
now  about  to  expire.  Courts  never  award  process  for  a  futile  pur- 
pose. The  petitioners  are  entitled  to  their  costs,  however.  The 
judgment  will  be  reversed  and  the  cause  remanded,  with  instruc- 
tions to  dismiss  the  petition  at  the  costs  of  the  board,  with  leave 
however  to  petitioners  to  reinstate  during  the  scholastic  year,  if  a 
similar  state  of  case  should  be  presented,  when  the  court  will  pro- 
ceed in  accordance  with  this  opinion. 

Judgment  reverud  and  cause  remanded. 
BAKnr,  J.,  dissenting. 


Pickett  v.  Fbrgubov.  ^ 

(46  Ark.  m.) 

I^funeti<m''^torettraiinmtUinan0ther  State — juHidieHon — drfendamt,  part/Mr^ 
not  aerved — landlord  and  tenant  —  tenant  purehanng  landlord's  title. 

A  ooari  of  equity  mtij  enJoLo  a  pextj  in  its  Jurisdiction  from  proeecating  a  suit 

in  another  State.* 
A  decree  of  a  court  against  three  persons  composing  a  partnersliip,  doing 

business  in  the  State  of  the  former,  rendered  on  personal  service  on  two  of 

the  partners  in  that  State,  does  not  bind  the  third,  who  resided  out  of 

that  State,  did  not  appear  and  was  not  personally  serTed.f 
A  tenant  may  terminate  the  lease  \>j  purchasing  his  landlord's  title  at  a  vol* 

nntaiy  or  forced  salcf 


B 


ILL  to  redeem.    The  opinion  states  the  case. 


MetoaJ/e  d  Walker,  for  appellant. 

A.  M.  A  O.  B.  Rose,  Humes  d  Poston,  K  F.  Adams  and  S* 
Hmnes,  for  appellees. 

Smith,  J.  In  November,  1877,  Ferguson  and  Hampson,  mer- 
chants and  partners,  trading  at  Memphis  in  Tennessee,  accepted 
from  Mrs.  Pickett  and  her  husband  a  lease  of  the  plantation 
Nodena,  lying  in  Mississippi  county,  Arkansas,  for  the  term  of 

*  See  Key$er  v.  Riee  (47  Md.  208),  28  Am.  Rep.  448. 
\  See  Nat.  Bk.  ofSt.  JohnAury  v.  Peabody  (58  Vt.  492),  45  Am.  Rep.  682. 
X  To  same  effect,  WHchselbaum  v.  OurUU  (20  Eans.  709),  27  Am.  Rep.  204. 
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ire  yearSy  to  begin  on  the  first  of  January  then  next  ensuing. 
They  stipulated  to  pay,  on  the  first  of  December  in  each  year, 
a  certain  rent  for  each  acre  of  tillable  land,  the  area  to  be  deter- 
mined by  an  actual  survey,  and  to  repair  the  fences  and  buildings. 
They  were  to  enjoy  free  of  rent  any  land  which  they  should  them- 
selves clear  and  put  into  cultivation;  but  Mrs.  Pickett  was  not  to 
be  charged  with  the  value  of  any  improvements.  According  to  the 
survey,  made  about  the  same  time,  the  rents  reserved  amounted  to 
13,510  per  annum. 

At  the  time  this  lease  was  executed,  the  plantation  was  incum- 
bered by  a  deed  of  trust,  the  debts  secured  thereby  aiggregating 
about  $20,000,  and  a  decree  of  foreclosure  had  been  rendered  by 
the  Circuit  Court  of  the  proper  county;  but  the  cause  was  pending 
in  this  court  on  appeaL     Soon  afterward  a  decision  was  reached, 
which  is  reported  in  32  Ark.  346,  under  the  style  of  Pickeii  v.  1/er^ 
chants^  National  Bank.  And  pursuant  to  that  decree  the  clerk  and 
master,  of  this  court  sold  the  premises  on  the  28th  pf  Eebmaiy, 
1879,  to  Louis  Hanauer,  for  the  price  of  $18,001.    The  sale  was 
approved  and  a  deed  executed  to  the  purchaser. 
'  Mrs.  Pickett  was,  at  the  date  of  the  lease  and  of  the  sale,  the 
owner  of  the  equity  of  redemption.    Her  lessees  were  not  partiea  to 
the  foreclosure  suit,  but  coming  in  pendente  lite  were  chargeable 
with  constructive  notice,  and  had  besides  actual  notice  of  the  pen- 
dency and  status  of  the  litigation.    The  rent  for  which  they  were 
liable  for  the  year  1878  remained  unpaid.  And  they  had  also  about 
the  21st  of  May,  1878,  collected  $536.33  of  insurance  money  belong- 
ing to  Mrs.  Pickett,  which  they  refused  to  pay  over.    She  accord- 
ingly brought  her  action  in  the  Circuit  Court  of  Shelby  county, 
Tennessee,  against  them  to  recover  this  rent  and  insurance  money. 
The  defendants  claimed  to  recoup  the  damages  they  had  sustained 
by  their  eviction  under  the  foreclosure  sale.    The  jury  returned  a 
yerdict  of  $3,000  for  the  plaintiff.     Mrs.  Pickett  having  moved  for 
a  new  trial,  the  court  declared  the  verdict  to  be  too  small,  and  gave 
the'  defendants  their  option,  either  to  consent  that  the  amount  of 
recovery  be  increased  to  $3,850  or  to  submit  to  another  trial.     Ai 
they  refused  to  raise  the  verdict,  a  new  trial  was  granted.     Mrs. 
Pickett  now  dismissed  her  action  at  law  and  filed  her  bill  in  the 
Chancery  Court  of  Shelby  county  against  them  and  Hananer.    In 
the  trial  of  the  action  at  law,  it  had  been  developed  that  Ilanauor's 
purchase  was  made  at  the  instance  and  for  the  benefit  of  Ferguson 
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Hiftinpfion^  and  that  he  had  subBequently  qnitrchum^  to  them> 
they  remainiDg  all  the  time  in  possessioii.  The  theotyof  Mn^ 
fPickett's  bill  is  therefore,  that  Ferguson  &  Hampson  were  the 
real  parchasers  at  the  foreclosure  sale,  and  that  by  reason  of  the 
Tclation  they  sustained  to  her,  their  purchase  inured  to  her  benefits 
She  prays  to  redeem,  upon  the  terms  of  refunding  the  purchase 
money  actually  advanced  by  Hanauer,  less  the  amount  due  her  by 
•Ferguson  &  Hampson  for  insurance  collected  by  them  and  not 
^accounted  for,  and  less  also  the  rents  of  the  place  that  accrued  both 
prior  and  subsequent  to  the  sale. 

Process  was  duly  served  upon  Hanauer  and  Hampson,  but  there 
was  no  service  upon  Ferguson,  except  constructive  service  by  pubr 
lication  in  a  newspaper,  nor  did  he  appear  to  the  suit.  He  had, 
long  before  the  bill  was  filed,  removed  his  family  from  Memphis 
and  had  taken  up  his  permanent  residence  on  the  plantation,  and 
<had  become  a  citizen  of  Arkansas.  His  connection  with  the  firm  of 
Ferguson  &  Hampson  still  continued,  and  down  to  the  time  of  fil- 
ing the  bill  he  was  in  the  habit  of  visiting  Memphis  frequently,  but 
ihereafter  he  systematically  avoided  going,  into  Tennessee,  for  the 
avowed  purpose  of  preventing  the  service  of:  proce6d:upon  him. 

While  the  cause  was  still  pending  in  the  Ohancery  Court  of 
Shelby  county,  Tennessee,  Mrs.  Pickett  filed  a  substantial  copy  of 
lier  bill  in  the  Oircuit  Court  of  Mississippi  county  in  this  State. 
She  charges  that  the  original  agreement  between  her  and  her 
tenants  had  been  that  they  should  make  their  rent  notes  payable 
<to  her  order,  so  that  she  might  sell  or  hypothecate  them  in  the 
xaarket,  and  thus  raise  funds  to  pay  off  the  decree  against  Nodena; 
but  that  this  stipulation  was  not  inserted  in  the  lease,  because  the 
acreage  was  not  then  certainly  known,  and  the  lessees  had  after* 
ward  fraudulently  refused  to  give  their  notes,  with  a;  view  to  crip- 
ple her  resources  and  precipitate  a  sale,  to  the  end  that  they  might 
themselves  become  the  purchasers.  She  avers  that  she  also  owned 
a  yaluable  residence  prc^rty  in  Memphis,  which  one  of  the  bene* 
'ficiaries  in  the  trust  deed  had  offered  to  t^ke  in  satisfaction  of  his 
'Claim,  amounting  to  18,508.58;  and  that  if  her  tenants  had  not 
thwarted  her  purposes,  she  could  have  satisfied  the  other  Oreditora 
and  have  averted  a  sale.  The  prayer  was  that  the  bill  might  be 
retained  until  the  final  determination  of  the  suit  in  Tennessee,  to 
the  end  that  if  the  plaintiff  should  be  successful  there,  she  might, 
by  appropriate  supplemental  pleadings,  enforce  her  equities  tiiuB 
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ascertained  by  ift  decree  here  operating  dirtetly  on  the  title  of  the 
lands,  and  if  she  should  be  defeated  there,  upon  any  grounds  not 
concluding  the  merits,  as  for  example,  on  account  of  the  absence 
of  Ferguson,  then  she  might  be  permitted  to  prosecute  her  bill  as 
an  independent  suit  for  redemption;  and  in  the  eyent  that  she 
failed  to  establish  her  right  to  redeem,  she  prayed  to  recover  of 
Ferguson  &  Hampson  her  insurance  money  and  the  rents  for  1878. 
To  this  bill  the  three  defendants  filed  a  joint  answer,  which  was 
made  a  cross-bill.  They  denied  that  Ferguson  &  Hampson  were 
the  real  purchasers  at  the  foreclosure  sale;  but  admitted  that 
Hanauer  had  bought  at  their  suggestion,  and  for  their  protection 
against  irreparable  injury,  they  haying  expended  several  thousand 
dollars  in  the  year  1878  in  repairs,  fencing  and  clearing  land,  and 
in  preparations  for  planting  during  the  term  of  their  lease,  and 
being  in  danger  of  losing  the  benefits  of  these  improvements  and 
outlays  by  the  impending  sale,  which  Mrs.  Pickett  was  powerless  t6 
prevent,  she  being,  as  it  was  alleged,  utterly  insolvent  They  fur- 
ther admitted  that  Uanauer,  about  one  year  after  the  sale,  had  re- 
sold and  conveyed  the  plantation  to  his  co-defendants  for  $22,541, 
of  which  sum  $9,000  were  paid  in  cash,  and  for  the  remainder  notes 
secured  by  a  mortgage  on  the  place  were  given,  which  were  still 
unpaid.  They  denied  that  Ferguson  &  Ilampson  had  ever  agreed 
to  make  their  notes  for  the  rent.  They  admitted  the  non-payment 
of  the  insurance  money  and  rent  for  1878,  but  justified  the  deten- 
tion of  those  sums  to  reimburse  themselves  for  the  loss  of  their 
term  by  the  constructive  eviction  of  themselves  and  determination 
of  the  tenancy  by  the  foreclosure  sale.  They  denied  Mrs.  Pickett's 
right  to  redeem  upon  any  terms,  and  alleged  that  since  the  pur- 
chase they  had  expended  $25,000  in  improvements,  consisting  of  a 
fine  steam  gin,  thoroughly  equipped  with  machinery  of  the  latest 
pattern,  the  erection  of  a  barn,  two  store  houses  and  more  than 
fifty  tenant  houses,  the  building  of  a  levee  along  the  Mississij)pi 
river  three-quarters  of  a  mile  long,  the  clearing  and  fencing  of 
seven  hundred  acres  of  land,  etc.  And  because  the  Tennessee 
court  was  unable  to  do  complete  justice  in  the  premises  for  the 
want  of  jurisdiction  over  the  person  of  Ferguson,  and  litigation 
there  was  likely  to  result  in  castmg  a  cloud  upon  the  title,  it  was 
prayed  that  Mrs.  Pickett  and  her  solicitors  might  be  enjoined 
from  prosecuting  that  suit.  A  temporary  injunction  was  awarded; 
but  it  was  disregarded,  after  knowledge  that  it  had  issued*  and  the 
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oaaae  in  Tennessee  was  pressed  to  a  decree.  Mrs.  Pickett  wa» 
accoidinglj  adjudged  to  be  in  contempt.  She  afterward  offered  to 
file  a  plea  to  the  jurisdiction  of  the  court,  alleging  her  residence  in 
Tennessee  and  that  she  had  not  been  served  with  a  subpoena  to 
answer  the  cross-biU;  but  the  court  declined  to  entertain  her  plea 
until  she  had  purged  her  contempt  by  procuring  the  lecree  m 
Tennessee  to  be  set  aside.  She  then  asked  leave  successively  to 
file  a  demurrer  and  answer  to  the  cross-bill,  and  a  motion  for  a 
eontinuancey  and  finally  to  dismiss  her  bill  without  prejudice. 
But  the  court  refused  to  hear  her,  or  to  permit  her  to  take  any 
further  steps  in  the  cause  until  she  obeyed  the  injunction.  On 
the  final  hearing  Mrs.  Pickett  was  not  permitted  to  introduce  any* 
evidence;  but  the  opposite  side  read  all  of  the  records,  papers  and 
depositions,  taken  in  behalf  of  both  parties,  that  were  used  on 
the  trial  of  the  case  in  the  Chancery  Court  of  Shelby  county.  Mrs^ 
Pickett's  bill  was  dismissed  and  upon  the  cross-bill  was  decreed 
that  the  order  restraining  Mrs.  Pickett  from  prosecuting  her  suit 
m  Tennessee  be  perpetuated  and  that  the  title  of  Ferguson  to  the 
land  in  controversy  be  quieted  as  against  her  claims.  No  decree 
was  made  in  favor  of  Ilampson  or  Hanauer  on  the  cross-bill,  pre*^ 
tumably  for  the  reason  that  the  Tennessee  court  had  retaliated  by 
an  order  restraining  the  prosecution  of  the  suit  in  Arkansas,  and 
they  being  subject  to  that  jurisdiction,  did  not  desire  to  fall  under 
the  displeasure  of  the  court.  From  this  decree  Mrs.  Pickett  has 
appealed. 

"  The  case  involves  several  questions  of  practice,  which  we  have 
found  to  be  more  difficult  of  solution  than  the  merits  of  the  con- 
troversy. And  first,  as  to  the  restraining  a  party  from  proceeding 
m  the  courts  of  another  State;  this  is  a  matter  of  very  great  deli* 
cacy,  almost  inevitably  leading  to  distressing  conflicts  of  jurisdic- 
tion. For  this  reason  the  courts  of  some  States,  notably  those  of 
New  York,  have  declined  to  interfere  in  such  cases.  But  the  juris* 
diction  is  established  by  the  clear  weight  of  authority,  as  well  as  by 
the  necessity  of  interposition  under  special  circumstances  where  the 
foreign  suit  appears  to  be  ill  calculated  to  answer  the  ends  of  jus- 
tice. Sta  £q.  Jur.,  g§  899*900;  1  High  Inj.  and  cases  cited; 
Bushley  v.  Mundat/,  5  Madd.  Chy.  184;  French  v.  flay,  22  WalL 
?50;  Dehon  v.  Foster ^  4  Allen,  645;  Carrwh  Iron  Co.  v.  McLaren^  5 
H.  Ij.  Cas.416,  438;  2  Lead.  Cas.  in  Eq.  (4th  Am.  ed.)  1396. 
The  fact  that  the  real  estate,  which  is  the  subject  of  controversy. 
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vaA  situate  in  Arkan8»0»  yr'ds  HQt^a^i  inrapemble  obstacle  in  the  waj; 
at  doing  complete  Jnstioe  bj  the  Tennessee  court.  But  as  a  court, 
adequity  in  such  pases  acts  inper^onam^  it  must  have  juriBdiction> 
over  the  parties  in  order  to  administer  the  cause.  Fergnson,  an 
indispensable  party  to  the  litigation,  was  absent  Mrs.  Pickett  was; 
thus  forc0d  to  seek  the  assistance  of  the  courts  of  this  State.  ThOf 
two  suits  involve  .precisely  the  «ame  questions  between  the  same* 
parties.  The  defendants  to  the  suit  last  instituted  in  effect  6ay;t 
'^  The  property  is  hei^.  The  matter  in  controversy  depends  on  the% 
U^W9  of  Arkansas.  The  jMurties  are  all  now  before  the  court,  which 
is,  not  the  case  in  tiie  Tennessee  suit.  We  insist  that  the  whols[ 
Qpntroveny  shall  be  settled  here,  and  Mrs.  Pickett  be  required  t<% 
stay  {NToceedings  in  Tennessee,  as  a  vexatious  harassment  of  us  fori 
the  imne  cause  of  action,  when  it  is  evident  that  the  result  theii^ 
ifjU  not  flnallj  oondude  the  rights  of  all  the  parties.*^  Acting 
ilpon  these  suggestions,  the  Oircuit  Court  construed  the  filing  of 
ibe.biU  to  be  an  election  1^  Hrs.  Pickett  to  transfer  the  whole  lit!-? 
gation  to  this  f  omtn.  Such  was  not  in  realiiy  her  intention,  bujt 
only  to  affect  any  purchaser  of  tibe  property  with  notice  by  a  U^ 
fMft^^ns,  and  possibly  to.acquire  undoubted  jurisdiction  over  Per«^ 
gopcm. .  She  theief  ore  filed  what  her  counsel  styles  an  auxiliary  bill,: 
to  hold  the  property  ^ntil  the  determination  of  the  suit  in  Tennea- 
see»  and  then  to  cany  the  decree  into  effect  if  it  should  be  favorable 
to  Jher. .  But  we  are  not  aware  of  any  precedent  for  such  a  bilL^ 
Between  the  courts  of  the  several  States  there'is  no  connection  or: 
4^p6ndenoe  so  as  to  render  them  subservient  to  each  other.  It  is 
only  such  lights  as  have  been  ascertained  by  a  concluded  litigation 
that  the  eourts  of  otheir  States  undertake  to  enforce.  The  court 
below  properly  assumed  jurisdiction  over  the  entire  controTersy. 
Mrs.  Pickett  had  voluntarily  submitted  her  rights  to  its  determina- 
tion and  had  invoked  its  aid.  The  very  act  of  filing  the  bill  im- 
plied this  and  could  legally  mean  nothing  less. 

And  there  was  an  equity  to  restrain  the  prosecution  of  the  suit 
in  Tennessee,  since  it  appeared  that  the  court  there  had  no  juris* 
diction  over  the  person  of  Ferguson  and  could  make  no  decree 
which  would  bind  him. 

[Minor  matter  omitted*] 

In  her  answer  to  the  cross-bill,  Mrs.  Pickett  contended  and  now 
oontends,  that  the  decree  pronounced  by  the  Chancery  Court  of 
Shelby  county,  Tennessee,  after  the  filing  of  the  cross-bill,  was  a 
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oaQcluBiToadjadioatioQ  between  the  parties  to  this  Qait,  settling 
their  respective  rights  la  the  premiises,  and  forever  estopping  the 
phdntiffB  in  the  cross-bill  to  aver:  or  prove  any  thing  to  the  oon- 
tnuy  in  any  other  oonrt  where  the  same  matters  might  be  brought 
into  qnestipn.  Laying  o:at  of  consideration  the  fact  that  this  de- 
cree was  entered  np  on  the  motion  of  her  solicitor,  in  violation  of 
the  injunction  from  the  Arkansaa  courts  and  looking  at  it  as  if  no 
such  injunction  had  issued,  the  conclusiveness  of  the  decree  will 
depend  on  the  jurisdiction  of  the  court  which  rendered  it.  It  is 
not  our  purpose  to  inquire  what  effect  the  failure  to  get  Ferguson 
before  the  court  hftd  upon  its  jurisdiction  to  proceed  to  a  final  de* 
termination  as  to  the  remaining  defendants.  STo  affirmative  relief 
was  granted  in  the  present  suit  to  Hampson  or  to  Hanauer,  and 
they  have  not  appealed.  Kow  as  FergUBon  was  neither  personally 
sjqmmoped,  nor  voluntarily  appeared  in  the  Tennessee  suit,  and  was 
n0t  even  a  citizen  of  that  State>  no  court  sitting  there  could  render 
any  judgment  against  him  which  would  be  recogniased  elsewhere 
asof  any  yi^idity.  Such  a  judgment  is  treated  in  other  jurisdictions 
as.  a  mere  nullit^.  Nor  does  it  alter  the  case  that  Ferguson  was  a 
member  of  a  commercial  partnership  whose  situs  was  in  Tennessee. 
JgUhart  v.  Moore,  16  Ark.  46;  lyArcy  v.  Ketchum,  11  How.  165; 
Public  Works  V.  Columbia  College,  17  Wall.  521;  Penmysr  v.  Neff, 
95  IT.  8.  714;  St.  Clair  v.  Cox,  106  TJ.  S.  350. 

This  brings  us  tp  the  merits.  And  here  it  must  be  conceded, 
we  think,  that  the  purchase  of  Nodena  by  Hanauer  was,  in  legal 
effect,  a  purchase  by  Ferguson  &  Hampson.  Hanauer,  it  is  true, 
used  his  own  money  in  paying  for  the  place.  Indeed  the  evidence 
shows  that  it  was  entirely  beyond  the  power  of  Ferguson  &  Hamp* 
son  to  raise  so  considerable  a  sum  of  money  within  so  short  a  time. 
They  were  a  young  firm  in  good  credit  and  excellent  commercial 
standing;  but  their  capital  was  extremely  limit'Cd.  And  this  was 
probably  the  chief  reason  why  the  purchase  was  made  in  the  name 
of  another,  and  not  a  desire  to  conceal  their  interest  in  it  on 
account  of  any  supposed  incapacity  on  their  part  to  bid  owing  to 
their  relations  with  Mrs.  Pickett.  Hanauer  was  a  wealthy  mer- 
chant, closely  connected  with  Hampson  by  family  ties,  and  with 
the  firm  by  business  ties.  He  was  willing  to  assist  these  young 
men  out  of  the  predicament  in  which  they  had  involved  themselves 
by  taking  a  long  lease  of  a  mortgaged  plantation,  that  was  now 
for  peremptory  sale,  and  to  furnish  the  money  to  buy 
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iL  But  he  must  have  secaritj.  The  plantation  itself  was  a  suffi- 
cient security,  and  one  which  it  would  not  embarrass  Ferguson  & 
llampson  to  give.  So  he  takes  the  legal  title  in  his  own  name. 
Perhaps  they  might  never  be  in  a  condition  to  take  the  land  off  his 
hands.  In  that  event  he  would  simply  have  made  an  investment 
Thus  without  any  very  definite  understanding  as  to  the  terms  upon 
which  Ferguson  &  Hampson  were  to  have  the  benefit  of  his  pur* 
chase,  Hanauer  bought  Nodena.  Perhaps  no  trust  arose  to  them 
out  of  this  purchase  which  a  court  of  equity  would  enforce.  Per- 
haps a  refusal  by  him  to  convey  would  have  been  a  mere  violation 
of  a  parol  agreement.  Perry  Trusts,  §  134;  WilUard  v.  WiUiard, 
56  Penn.  St.  119.  Still  the  fact  remains  that  he  purchased  for 
them  and  not  for  himsell  He  did  not  expect  to  hold  the  land, 
but  to  resell  to  them.  And  he  did  afterward  convey  to  them. 
True  he  charged  them  an  advance  of  some  t4,500.  But  this  was 
only  a  bonus  for  the  accommodation,  or  a  compensation  for  his 
risk  and  the  use  of  his  money. 

We  must  then  look  at  the  case  as  if  Ferguson  &  Hampson  had 
been  the  bidders  at  the  judicial  sale.  Now  it  is  claimed  that  they, 
being  tenants  to  Mrs.  Pickett,  could  not  bid,  and  that  if  the  prop* 
erty  was  stricken  off  to  them,  they  would  be  held  in  equity  as  tnis- 
tees,  and  could  only  hold  the  title  as  security  for  the  reimburse- 
ment of  the  amount  expended. 

>  Judge  Stort,  in  discussing  the  subject  of  constructive  frauds 
piracticed  by  persons  standing  to  each  other  in  confidential  relations, 
enumerates  "  the  cases  which  arise  from  the  relation  of  landlord 
and  tenant,  of  partner  and  partner,  of  principal  and  surety,  and 
various  others  where  mutual  agencies,  rights  and  duties  arc  created 
between  the  parties  by  their  own  voluntary  acts  or  by  o))oration  of 
law."  Eq.  Jur.,  g  323.  And  in  Perry  Trusts,  §  210,  it  is  said: 
*^  The  relation  of  landlord  and  tenant,  partner  and  partner,  princi- 
pal and  surety,  and  tenants  in  common  may  create  such  influences 
of  trust  and  confidence  that  courts  of  equity  will  construe  a  trust 
to  arise  out  of  their  contracts,  or  will  decree  such  contnicts  to  be 
set  aside." 

'  But  none  of  the  cases  cited  in  support  of  these  sections  were 
cases  between  landlord  and  tenant. 

In  ScoU  V.  Levy,  6  Lea,  662,  where  a  sub-lessee  purchased  the 
leasehold  estate  at  an  execution  sale  against  his  lessor,  Mr.  Justice 
Cooper,  speaking  for  the  court,  says:    ''Besides  Moses  T/ovy,  ac 
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the  time,  by  reason  of  his  possession  of  the  leasehold  propeiij 
under  his  sub-lease,  oocapied  such  a  fiduciary  relation  to  his  lessora 
that  he  oould  not  acquire  a  valid  title  against  them  by  reason  of 
the  purchase  of  the  property  under  an  incumbrance.  All  he  could 
do  irould  be  to  hold  his  lessors  liable  under  the  covenant  for  quiet 
enjoyment^  or  warranty  of  title,  for  the  amount  expended  in  re- 
moving Qxe  incumbrance."  But  as  it  had  already  been  decided  that 
there  was  no  judgment  in  evidence  to  support  the  execution^  and. 
as  moreover  proof  seems  to  have  been  offered  of  a  contract  between 
Levy  and  his  lessor,  that  he  should  hold  his  purchase  only  as: 
seeurity  for  repayment,  we  cannot  regard  this  as  any  thing  piore 
than  the  ex]Mes8ion  of  an  opinion,  by  a  very  great  judge  in  equity, 
that  a  tenant  can  not  buy  his  landlord's  title  under  execution  and 
hold  it  for  any  other  purpose  except  security. 
:  There  is  however  one  case,  Lausman  v.  Drakoi,  10  Neb.  173; 
a.  G.,  35  Am.  Bep.  468,  which  goes  to  the  full  length  contended 
lor  by  Mrs.  Pickett's  counseL  That  case  asserts  that  if  a  tenant 
in  possession  purchases  the  leased  premises  without  surrendering 
kis  lease,  or  notifying  his  landlord,  it  will  be  presumed  the  pur- 
chase was  made  to  protect  his  possession,  and  the  landlord  may 
redeem. . 

These  are  all  the  authorities  on  this  point  favorable  to  Mrs. 
Pickett,  that  the  industry  of  her  counsel  has  been  able  to  collect. 
On  the  other  hand  it. is  settled  law  in  this  State  that  a  tenant,  who 
10  under  no  obligation  to  pay. the  taxes,  may  purchase  at  tax  sale 
the  lands  of  which  he  is  in  possession  and  may  set  up  such  title, 
and  the  sale,  if  otherwise  valid,  extinguishes  the  landlord's  title 
undents  off  the  lease.  BeUiion  v.  Budd,  17  Ark.  546;  6.  c,  65 
Am.  Dec.  442;  UrgtMon  v.  EUer,  21  Ark.  160;  s.  c,  76  Am.  Dec. 
361.  See  also  Riggins  v.  Turner ^  61  Mo.  249.  And  in  Brittin  v. 
Handy 9  20  Ark.  381,  it  Vas  ruled  that  unless  some  fraud  can  be 
shown  to  have  been  perpetrated,  one  tenant  in  common  may  pur- 
chase at  forced  sale  the  moiety  of  his  co-tenant,  and  may  retain  and 
assert  the  title  thereby  acquired,  as  fully  as  if  he  were  a  stranger 
to  the  defendant  in  the  judgment.  The  same  principle  is  announced 
in  Freeman  Oo-tenancy  and  Partition,  §  165. 

So  it  is  laid  down  in  the  text-books,  and  has  been  frequently 

decided  that  a  tenant  may  purchase  the  demised  premises  at  an 

execution  or  judicial  sale  against  the  landlord,  and  that  in  any  sub* 

sequent  controversy  between  the  parties  relating  to  the  possessioiv 
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or  the  payment  of  reiit»  it  may  be  sliowii^  that  the  lan^dlord'a  -title 
has  expired  and  the  estate  becomes  vested  in  the  tenant.  1  Washb. 
Beal  Estate  (3d  ed. ),  861;  Taylor  Land,  and  Ten.,  §  705;  Wood  Land* 
and  Tenant^  §  286;  Bigelow  Estoppel  {U  ed. ),  874;  Nellig  r.  Laihrop, 
22  Wend.  121;  s.  o.,  34  Am.  Deo.  285;  Heizisr.  Barberr^  (T.  T. 
1;  Ryder  y.  MaruOl^  66  Me.  467;  EUwti  t.  8mUh,  23  Penn.Si.  181; 
WolfY.  Johnson,  30  Miss.  518;  Gamley  t.  StanfiM,  10  Tex.  546;  & 
a;  60  Am.  Deo.  219.  ^ 

'And  in.  node  of  these  cases  is  it  intimated  that  while  at  law  fhs^ 
tenant  may  purchase,  yet  in  equity  he  cannot  hold  against  the  land<i 
lord^s  option  to  redeem.  On  the  contrary,  in  Oasey  t.>  Or^oty,  IZ- 
B.  Monr.  505;  a.  c,  56  Am.  Dec.  561,  a  chancety  case»  it  m  said' 
that  the  landlord  has  no  more  right  to  redeem  in  snch  a  case  thai^ 
if  the  purchase  had  been  by  a  stranger. 

The  obligations  of  a  tenant  are  to  pay  his  rents  and  to  surrender 
piossession  at  the.  expiration  of  his  term.  He  cannot  dispute  th» 
title  under  which  he  entered.  He  cannot  buy  in  an  outstaaiding 
title  and  set  it  up  against  his  landlord.  He  cannot  use  his  possea^ 
sion  as  a  basis  to  acquire  title  as  ah  adbual  settler^  and  thereupoii 
found  a  claim  hostile  to  Uis  landlotd.  And  any  title  whi<di  he 
obtains  in  his  own  name,  by  means  of  his  personal  residence,  he 
holds  for  the  benefit  of  his  landlord.  Waggwmr  v.  MeLotLgiUn^ 
83  Ark.  195;  Ohavinger  r:  Reiman,  8  W.  &  S.  486.  The  founda- 
tion of  the  rule  is  an  enjoyment  by  permisfisou.  And  as  the  estop* 
pel  begins  by  permis^iTe  possession,  it  continues. only  so  long  ae 
possession  is  retained  by  permission.  If  the  tenant  is  evicted  he^' 
no  longer  owes  allegiance  to  one  who  does  not  protciot  him.  Oon«' 
seqnently  if  tiie  landlord,  by  the  determination  of ''his  title  after 
demise,  loses  the  power  to  permit  possession,  the  tenant  owes  him 
no  duties  for  the  future.     Bigelow  Estoppel,  351. 

'.  Now  the  reasons  which  prevent  a  tenant  froin  purchasing  and 
asserting  an  adversary  title  hare  no  application  when  it  is  the  land- 
lord's own  title  that  he  buys.  In  this  case  he  does  not  deny  the 
landlord's  title,  but  affirms  it.  There  is  no  doubt  he  may  buy  of 
the  landlord  at  private  sale.  What  considerations  then  of  law  or 
public  policy  prevent  his  bidding  when  his  landlord's  title  is  ex- 
posed at  an  involuntary  sale?  What  duty  inconsistent  with  his 
right  to  purchase  does  he  owe  his  landlordP  The  bidding  is  open 
to  all  the  world  and  the  injury  to  the  landlord  is  no  greater  than 
itwij  other  persc^n  had  bought;  if  indeed  that  can  be  called  injury 
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neglect  of  the  jadgment  defendant. 

A  penon41>  jadgment  will  be  tefeei^d  here  m  faTor  of  Mrs.  Pick- 
ett against  Eergoaon:  &.  Haanpsonlor  tSSBM,  with  six  per  cent 
interest  pte  annnm  from  Maf  dl>  1S7S,  and  for  the  further  snm  of 
$3,510.10,  with  alike  rate  of  iniereatfrom  Peeember  1, 1S78.  Mia.. 
Pickett  will  recover  hfor  ooefai  in  tiiis  ooiort 

Eakut,  J.» 


Statb  t.  Frbdbbiok. 

1 

(a  Atk.  MT.) 
Sitnda^ — labor  on -^hoHt&r.  • 

Tba  ewirt  wfll  take  ladirial  notlde  that  csrtyiag  on  the  boaiasis  of  a  batbar 
.    on  Sunday*  !■  iuji  neoesbarsf* '.  {See  npte^  p.  556.) 

»       ,  •     .  > 

INDICTMENT  for  carrying  on  i)ie  business  of  a  barber  on  Son* 
day.  .  The  opiniop  states  th^  case.    The  defendant  had  judg* 

mentbejow. 

.  • .  .  I     .      .         ,  I 

Dan  W.  JoneSj  attorney-geiieral,  for  Stated 


I  ' 


.  BksxIsl,  J.  The  indictmenfi.wasMn  .these:  words^  .''The  grand 
jurors  of  the  State  of  Arkansas,  duly  impaneled,  sworn,  and  charged 
to  inquire,  in  and  for  the  c6unty  of  Nerada,  in  the  State  of  Arkan- 
sas, upon  their  oaths  present  that  Adam  Frederick,:  late  of  said 
county,  on  the  dd  of  May,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  eighty*fiye,  with  force  and  arms,  in  the  county 
aforesaid,  said  day  being  Sunday  and  the  Christian  Sabbath,  did 
then  and  there  unlawfully  keep  open  a  barber  shop,  and  labor 
therein  by  performing  the  usual  services  of  a  barber,  of  shaving, 
hair-cutting,  hair-dressing  and  shampooing,  contrary  to  the  form 
of  the  statute,  and  against  the  peace  and  dignity  of  the  State  of 
Arkansas. 

A  demurrer  was  sustained  to  this  i:ndictment,  the  following 
grounds  being  specified : 

''  Ist.  Because  said  indictment  is  uncertain,  multifarious  and  in- 
sufficient; in  that  in  one  count  thereof  two  separate  and  distinct 
offenses  are  charged,  viz. :    (1).  Unlawfully  keeping  open  a  barber 
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ihop,  and  (2)  unlawfully  labonng  on  the  Christian  Sabbath,  eom* 
monly  called  Snnday* 

**  2.  Becaase  the  said  indictment,  as  to  the  charge  of  nnlawfolly 
laboring  on  Sunday,  is  wholly  insufficient  and  uncertain,  and  does 
not  state  facts  sufficient  to  constitute  any  offense,  in  that  the  labor 
alleged  to  have  been  performed  by  defendant  on  Sunday  is  not 
ayerred  to  have  been  other  than  customary  household  duties,  or 
labor  of  necessity  and  charity, 

''  3d.  Because  the  said  indictment,  as  to  charge  of  unlawfully 
keeping  open  a  barber  shop,  does  not  state  facts  sufficient  to  de- 
scribe any  offense  known  to  the  laws  of  the  State  of  Aikansas.*' 

The  mere  keeping  open  of  a  barber  shop  on  Sunday,  without  per- 
forming any  labor  therein,  is  not- a  yiolation  of  the  laws  against 
Sabbath-breaking.  Section  1887,  Mansfield's  Digest,  and  the  amenda- 
tory act  of  March  2,  1885,  are  confined  to  the  keeping  open  of  stores 
«nd  dram  shops.  Therefore  the  indictment  charges  but  a  single 
offense — laboring  on  the  Sabbath  —  and  the  allegation  that  the 
defendant  kept  his  shop  open  is  matter  of  inducement  and  de- 
scriptive of  the  manner  of  laboring. 

"'  The  indictnient  needed  not  to  allege  that  it  was  not  a  work  of 
necessity  or  charity.  The  courts  will  take  judicial  notice  that  the 
shaving  of  his  customers  by  a  barber  is  a  worldly  labor,  or  work 
done  by  nim  in  the  course  of  his  ordinary  calling,  and  not  wiihm 
Ihe  exceptions  of  the  statute.  Phillips  y.  Innes,  4  CL  &  Fin.  H. 
L.  233. 

Judgment  reversed  and  cause  remanded,  with  directions  to  over- 
rule the  demurrer  and  require  the  defendant  to  plead. 

Judgment  reversed  and  cause  remanded* 


NoTB  BT  TRS  RsFORTER. — In  a  test  case  recently  tried  in  Boston,  in  tke 
€aperioF  Ck>urt»  the  court  charged:  "  The  indictment  against  the  defendant 
charges  that  on  the  6th  daj  of  June,  that  being  the  Lord's  day,  between  the 
hour  of  midnight  of  the  5th  and  the  hour  of  midnight  of  the  6th,  the  defend- 
ant kept  open  his  shop  for  the  purpose  of  doing  business  and  labor  therein,  the 
Same  business  and  labor  not  being  a  work  of  necessity  or  charity.  The  laws 
of  the  Commonwealth  in  reference  to  the  observance  of  the  Lord's  day  say  that 
whoever  keeps  open  his  shop,  warehouse  or  workshop  for.the  purpose  of  doing 
business  or  who  takes  part  in  any  game  shall  be  punished  so  and  so.  Inci- 
dental to  this  is  the  provis'ion  as  to  whoever  works  or  does  any  thing  which  is 
i^ot  a  work  of  necessity  or  charity.  Now  the  courts  have  decided,  in  a  com* 
plaint  for  keeping  open  a  shop  on  the  Lord's  day,  that  it  is  a  necessary  aver- 
ment that  the  business  or  labor  done  in  it,  and  for  which  it  was  kept  open,  was 
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QOi  a  work  of  necessity  or  charity.  It  has  been  decided  that  this  is  the  essential 
allegation  in  the  complaint,  and  that  it  most  be  proved.  The  ayerment  is 
necessary  that  the  work  or  labor  was  not  a  work  of  necessity.  This  is  some* 
thing  essential  for  the  goyemment  to  prove,  and  in  deciding  whether  or  not 
the  defendant  is  gnilty  of  the  offense  here  charged,  you  are  to  pass  upon  twQ 
facts.  In  the  first  place,  did  he  keep  open  his  shop,  which  is  mentioned  here 
In  the  indictment,  npon  the  Lord's  day,  and  did  he  keep  It  open  for  the  pur- 
pose of  doing  business  or  some  work  which  was  not  then  and  there  a  work  of 
necessity  or  charity  ?  There  is  no  contention  with  respect  to  his  keeping  opea 
the  shop  Then  comes  the  next  question.  Is  it  shown  beyond  a  reasonable 
doubt  thk:.^  .  kept  it  open  for  the  purpose  of  doing  work  which  was  not  then 
and  there  a  work  of  necessity  or  charity?  In  reference  to  that,  the  statement 
of  the  barber  is,  that  people  went  in  and  out  from  that  shop  from  that  street 
and  from  the  hotel.  It  is  a  part  of  the  hotel  called  the  Tremont  House,  and  has 
an  entrance  from  the  hotel  and  from  the  street.  It  is  claimed  that  a  barber* 
shop  is  part  of  the  fitting  up  of  a  hotel,  and  that  the  services  of  a  barber  are 
services  which  people  recognize  as  part  of  the  business  of  a  hotel.  It  is  said 
to  be  necessary  to  the  guests,  and  the  arrangement  between  the  defendant  and 
the  hotel  here  is  that  it  shall  be  kept  open  on  Sunday  or  some  portion  of  the 
€ay.  The  claim  is  made  that  he  shall  keep  it  open  for  the  purpose  of  attend- 
ing to  the  guests  of  the  hotel,  and  he  himself  says  very  frankly  that  he  shaved 
•very  person  who  came  to  him  on  that  day.  It  may  be  that  you  will  find  on 
this  evidence  that  the  defendant  kept  open  his  shop,  not  merely  to  acconmio* 
date  the  guests  of  the  hotel,  but  also  for  the  purpose  of  shaving  any  one  who 
should  appear  to  him.  Then  comes  the  qudstion  .whether  this  is  a  work  of 
necessity  or  charity.  The  question  for  you  to  find  is  whether  the  defendant 
kept  open  for  the  common  ordinary  practice  of  the  barber's  trade,  and  thia 
raises  the  question  of  the  necessity  for  shaving,  hiUr  cutting  and  shampooing. 
There  is  no  evidence  here  as  to  whether  there  was  any  thing  in  this  shop  for 
)nle.  And  that  brings  us  to  the  question  of  law  as  to  the  necessity  of  shavings 
and  as  to  whether  such  works  are  works  of  necessity  and  charity.  A  man  may 
have  done  for  him  what  he  would  do  for  himself,  so  far  as  having  his  hair  cut, 
washing  his  head,  and  such  work.  It  does  not  seem  to  me  that  it  could  be 
f9|)ier  than  a  work  of  necessity  under  the  ordinary  circumstances.  That  is,  if 
a  man  is  guilty  for  shaving  another  on  Sunday,  the  man  whom  he  shaves  would 
be  equally  guilty.  If  a  man  were  brought  before  me  charged  with  shaving 
himself,  I  should  in  ordinary  cases  order  his  discharge,  because  it  seems  to  me 
that  it  would  be  a  work  of  necessity.  Whatever  a  man  may  properly  do  for 
himself  he  may  properly  do  for  some  one  else.  If  he  wants  to  be  shaved  or 
have  his  hair  washed,  then  unless  the  barber  knew  he  wanted  it  done  for  an 
improper  purpose  and  outside  of  the  ordinary  reasons  which*  actuate  him,  it 
'seems  to  me  that  the  party  is  utterly  justified  in  any  work  which  is  morally 
fit  to  be  done.  If  therefore  the  shaving  was  done  !n  this  case  in  a  perfectly 
proper  manner  on  this  Sunday,  I  should  say  that  it  was  a  work  of  necessity 
and  charity.  The  law  recognizes  that  some  things  may  be  done  on  this  day  in 
such  a  way  as  to  be  an  infraction  of  the  law.  The  courts  have  decided  that 
the  mails  may  be  carried  on  Sundays,  but  it  must  be  done  without  any  unneces- 
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•flary  disturlwiice.  In  other  words,  the  people  of  the  Gonmum wealth  desire  H 
<qaiet  Sanday,  and  any  thing  which  dlAtuiftM  public  tranqoillity  is  unlawfuL 
If  a  person  opens  his  shop  on  the  Lord's  day  merely  for  the  sake  of  doing  work 
for  Uie  comfort,  cleanliness  and  conyenience  of  others,  like  cutting  their  hair 
•and  shampooing,  I  should  say  it  is  a  work  of  necesdty  and  charity^  and  that 
4he  barber  is  not  indictable  for  doing  this  in  good  faith."    Verditt,  not  gaUty. 

In  Dixon  r.  8UUe,  76  Ala.  80,  an  indictment  for  keeping  store  on  Sunday,  a 
single  sale  of  liquor  being  the  only  act  proved  against  the  defendant,  it  was 
held  error  to  exclude  evidence  that  he  sold  the  liquor  becante  of  jdcknews  in 
the  family  of  the  pu^haser. 

A  contract  made  on  Sunday  to  secure  decent  burial  fbr  the  dead  and  to  pro- 
'Cure  the  presence  of  parents  of  the  deceased,  is  a  contract  for  a  work  of  no* 
-cessity  and  charity.  Ouff,  etc.,  Ry.  Co.  v.  Leoy,  50  Tex.  542;  8.  C^  46  Am. 
«ep.  260. 

Visiting  an  invalid  sister  on  Sunday  is  a  work  of  necessity  and  charity. 
ikanan  v.  Boston,  136  Mass.  884. 

'   Selling  cigars  on  Sunday  is  not  a  woric  of  neciassity  or  chaxUy.    Anmij^otn, 
12  Abb.  N.  C.  458;  Mueller  y.  8taU,  W  Ind,  BlOt  ft.  c.»  40  Am.  Bap.  245. 
'   See  52  Am.  Rep.  882;  note,  82  Am.  Bep.  657. 

i 
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(MAriL.  888.) 
Carrier -^raUroad'-'noi  famUhing  mats  for  passengers* 

If  a  railroad  passenger  rides  on  a  train  and  refuses  to  surrender  his  tf eket  of 
.  pay,  for  want  of  a  seat,  and  is  ejected,  he  may  not  recover  for  the  ejection^ 

but  only  for  breach  of  contract  to  furnish  a  seat. 

.  •  ■■  f 

ACTION  for  ejection  from  a  railway  train.     The  head-note  ahowi 
the  point.     The  plaintiff  had  judgment  below. 

Dodge  S  Johnson,  for  appellant. 

O.  B.  Moore,  for  appellee. 

[  OocKBiLLy  C.  J.  The  contract  between  the  passenger  and  the 
raQwaj  company,  upon  which  a  ticket  without  qualification  is  issued, 
is  by  implication  to  the  effect  that  the  company  will  perform  its 
whole  duty  as  a  carrier.  Among  these  duties  is  that  of  fumislang 
the  passenger  the  usual  and  reasonable  accommodations  for  his  com- 
fort  to  the  destination  named  in  his  ticket    This  includes  not  only 
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safficient  room,  but  also  a  seat  in  the  usual  mode  of  convejanc^. 
Hutohinsou  Oar.,  §  609;  Thompson  Car.  67;  2  Rorer  Railr.  968-9. 

The  holder  of  the  ticket  agrees  that  he  will  conform  to  the  rea- 
sonable rules  and  regulations  of  the  company,  and  among  others, 
that  he  will  surrender  his  ticket  to  the  company's  agent  on  demand 
after  embarking  on  his  journey  under  it.  The  conditions  of  this 
contract  are  not  subject  to  diyision,  so  as  to  apportion  the  com- 
ponent  parts.  It  is  not  within  the  power  of  either  party  to  sever 
the  terms  of  the  contract,  and  demand  a  performance  of  the  whole, 
while  he  himself  complies  with  a  part  only.  The  carrier  cannot 
claim  a  surrender  of  the  ticket  upon  a  proffer  by  it  of  transporta- 
tion alonid,  because  the  contract  calls  for  transportation  in  a  seat. 
The  passenger  cannot  avail  himself  of  the  benefit  of  the  transport* 
ation  offered  him  under  his  contract,  and  at  the  same  time  with- 
'hold  from  the  carrier  the  effective  evidence  of  the  payment  of  his 
fare,  t.  ft,  the  ticket.-  If  he  desires  to  repudiate  the  contract  cin 
'his  part,  he  must  do  so  in  ioio.  He  cannot  appropriate  its  benefits 
^and  get  rid  of  its  burdens.     1  Whart.  Cont.,  §§  233,  552. 

When  the  carrier  proffers  transportation  without  a  seat,  and  the 

"^^aiisenger  refuses  to^  surrender  his  ticket,  what  is  then  the  attitude 

of  ^he  parties  tinder  the  cohtriuit?    It  is  simply  this :    The  carrii§r 

has  offered  the  passenger  less  than  his  contract  calls  for  and  the 

passenger  has  refused  it  in  satisfaction.    This  he  has  the  unques* 

tioned  right  to  do.     If  he  is  not  accommodated  in  a  manner  which 

may  be  deemed  a  fair  compliance'  with  the  duty  of  the  carrier,  he 

may  decline  any  compromise  and  resort  to  his  action  against  the 

company  for  refusing  to  carry  him  as  their  contract  or  their  duty 

requires.    But  he  l$)smnot  accept  the  part  that  i^  offered  him  in  lieu 

•  of. the  whole TT]lfhft!ti  is  the. transportation  without  the  seat — r^d 

rait  the  same  timQ  refuse  to  comply  with  his  own  undertakings,  in 

'this  any  more  than  another  contract.    Upon  the  carrier's  neglect 

or  refusal  to  comply  with  the  terms  of  the  contract  of  carriage, 

Vithout  a  just  excuse,  the  passenger  is  at  liberty  to  treat  the  con«i 

tract  as  violiated  by  the  company,  and  he  may  leave  the  train  and 

sue  for  a  breach  of  the  contract. 

It  is  not  necessary  to  enter  upon  the  determination,  in  this  case, 
of  the  question  whether  he  may  not  remain  upon  the  train  on 
compliance  with  the  reasonable  regulations  of  the  company,  with- 
out waiving  his  right  to  recover  damages  under  the  contract  for 
the  inconvenience  of  riding  without  a  seat.    However  that  may  be, 
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if  he  chooses  to  accept  passage  without  a  seat  he  must  pay  the  fare 
for  it.  2  Redf.  By.  257  (see  VII,  §  198);  Benj.  Sales,  §  690.  If 
he  goes  on  the  train  expecting  to  receive  the  accommodation  he 
has  contracted  for,  and  is  put  off  because  he  declines  to  deliver  his 
ticket  or  pay  fare  without  receiving  the  full  measure  of  what  he  is 
entitled  to  under  his  contract,  he  may  maintain  his  action  upon 
the  contract  and  recover  any  damages  that  are  the  proximate  result  of 
its  breach,  just  as  though  he  had  disembarked  of  his  own  will. 
But  if  he  is  ejected  without  unnecessary  force  or  violence  because 

.  of  his  refusal  to  pay  for  his  ride,  the  carrier  has  done  nothing  mote 
than  it  has  the  legal  right  to  do,  and  no  recoyery  can  be  had  for 
the  ejection.  Davis  v.  Railroad,  53  Mo.  317;  Thompson  Car.  67; 
2  Rorer  Railr.  698-9;  Redf.  Ry.  supra. 

The  case  was  tried  in  the  Circuit  Court  solely  as  an  action  of 
tort,  and  the  recovery  was  had  upon  the  theory  that  the  appellant 
had  been  unlawfully  expelled  from  the  train,  the  court  instructing 

.  the  jury  that  the  company  could  not  lawfully  expel  him  if  they 
**  knowingly  received  him  as  a  passenger,  and  then  failed  to  furnish 
him  a  seaf    This,  as  we  have  seen,  was  error. 

The  judgment  must  be  reversed  and  cause  remanded  for  a  new 
triaL  Judgment  reversed  and  cause  remanded. 


Fbb  t.  Oowbbt. 
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OtnuUiutipnal  kne — lettermeiUaeL 

An  act  providing  that  the  occupant  of  land,  who  holds  under  color  of  title,  and 
in  good  faith,  believing  himself  to  be  the  owner,  makes  improvements  and 
pays  taxes  thereon  either  before  or  since  the  passage  of  the  act»  cannot  be 
dispossessed  without  compensation  for  the  improvements  and  lazes,  is  con- 
stitutional; and  this  though  he  owned  the  life  estate  at  the  time  of  the  im* 
provements,  if  he  held  under  a  deed  for  the  fee  and  snppooed  he  owned  the 
fee. 

(TIHE  opinion  states  the  case. 

W.  F.  liaee,  for  appellants. 
X.  Oregg,  for  appellees. 
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'  Battle^  J.  Strother  G.  Myers  purchased  the  land  in  contro- 
Ter&y,  on  the  1st  daj  of  August,  1853,  and  took  possession  and  held 
it  imtil  about  the  1st  daj  of  July,  1869,  when  he  died  intestate, 
without  wife,  children,  father  or  brothers  surviving  him.  He  left 
his  mother,  Margaret  Myers,  and  three  sisters,  and  the  descendants, 
of  a  deceased  sister,  his  heirs-at-law.  Margaret  Myers  became  the 
owHisr  of  the  land  for  and  during  her  natural  life.  She  died  the 
5th  day  of  September,  1882.  Appellants,  who  are  the  sisters  and 
the  descendants  of  the  deceased  sisters  of  Strother  C.  Myers,  there- 
upon became  entitled  to  the  possession  of  the  land  and  to  hold  the 
same  in  fee  simple. 

On  the  24th  day  of  November,  1871,  Margaret  Myers  undertook 
and  pretended  to  convey  the  land  in  controversy,  in  fee  simple,  to 
William  II.  Kellow,  and  he  conveyed  to  W.  B.  Gamp,  sometime 
during  the  year  1873.  Gamp,  representing  that  he  had  a  good  title 
,  to  the  land,  on  the  2ith  day  of  July,  1875,  for  a  valuable  considera- 
tion, pretended  to  convey  the  same,  by  warranty  deed,  in  fee  sim- 
ple, to  W.  Q.  Sewell,  one  of  the  defendants  and  appellees:  herein. 
Sewell  thereupon  took  possession  of  the  land  and  has  at  all  times 
thereafter  held  the  same.  After  this,  and  during  the  life-time  of 
Margaret  Myers,  he  made  and  erected  on  the  land  lasting,  per- 
manent and  valuable  improvements.  When  he  bought  the  land  imd 
made  the  improvements  he  believed  he  owned  it  in  fee  simple.  He 
paid  taxes  on  the  land,  since  the  death  of  Margaret  Myers,  to  the 
amount  of  $50.  The  improvements  made  by  him  are  worth  the 
sum  of  $762.50,  and  the  rents  since  the  death  of  Margaret  Myers 
and  down  to  the  date  of  the  judgment  herein  amount  to  the  sum  of 
$87.50. 

The  court  below  rendered  judgment  in  favor  of  appellants,  and 
against  Sewell  for  the  land  and  costs,  and  ordered  that  no  writ  for 
the  possession  of  the  land  issue  in  favor  of  appellants  until  pay- 
ment of  the  sum  of  $725,  the  balance  due  for  improvements  and 
taxes  after  deducting  amount  due  for  rents,  shall  be  made  to 
Sewell. 

The  judgment  of  the  court  below  is  based  upon  section  2644  of 
Mansfield's  Digest,  which  says:  '*  If  any  person,  believing  himself 
to  be  the  owner,  either  in  law  or  equity,  under  color  of  title,  has 
peaceably  improved  or  shall  jmceMj  improve  any  land  which 
apon  judicial  investigation  shall  be  decided  to  belong  to  another^ 
the  value  of  the  improvement  made  as  aforesaid,  and  the  amount  of 
Vol.  LV  —  71 
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all  taxes  which  may  have  been  paid  on  aaid  land  bysach  peraon,  and 
those  under  whom  he  claims,  shall  be  paid  hj  the  saocessful  party  to 
such  occupant,  or  the  person  under  whom  or  from  whom  he  entered 
and  holds,  before  the  court  rendering  judgment  in  such  proceeding 
shall  cause  possession  to  be  delivered  to  such  successful  party.'' 

Is  this  statute  constitutional?  Similar  statutes  have  been  in  foroa 
in  many  of  the  States  for  some  time,  ''and  have  been  so  uniformly 
held  constitutional  that  we  consider  ourselves  bound  by  the  great 
weight  of  authority  in  their  favor."  The  following  are  some  of  the 
numerous  cases  in  which  such  laws  have  been  held  oonstitutionaL 
Ross  V.  Irving,  14  HL  171;  Whitmy  v.  Richardson,  31  Vt  306; 
Armstrong  y.  Jackson,  1  Blackf.  374;  s.  o.,  12  Am.  Dec.  225; 
FowUr  V.  HoUert,  4  Bibb,  54;  Jones  v.  Oarior,  12  Mass.  814;  San^ 
ders  V.  Wilson,  19  Tex.  Id4;  BradceU  v.  Norcross,  1  GreenL  89; 
Hunfs  Lessee  v.  JfcMahan,  5  Ohio,  79;  Dothage  v.  Stewart,  35  Mo, 
251;  Love  r.  Shortaor,  81  Gal.  487. 

But  the  statute  of  this  State  is  different  from  the  betterment 
laws  of  some  of  the  States,  in  this:  It  gives  to  occupants  the  right 
to  compensation  and  to  hold  possession  of  land  on  account  of  im^ 
provements  made  before  its  enactment.  It  is  contended  that  it 
thereby  divests  vested  rights,  and  requires  the  owner  to  pay  for 
improvements,  which  at  the  time  of  its  enactment  rightfully  bo« 
longed  to  him.     Is  it  unconstitutional  in  this  respect? 

''Private  rights,"  says  Judge  Cooley,  "may  be  interfered  with 
by  either  the  legislative,  executive  or  judicial  department  of  the 
government.  The  executive  department,  in  every  instance,  must 
show  authority  of  law  for  its  action,  and  occasion  does  not  often 
arise  for  an  examination  of  the  limits  which  circumscribe  its  powers. 
The  legislative  department  may  in  some  cases  constitutionally  au- 
thorize interference,  and  in  others  may  interpose  by  direct  action 
•  *  *  But  there  is  no  rule  or  principle  known  to  our  system 
under  which  private  property  can  be  taken  from  one  person  and 
transferred  to  another,  for  the  private  use  and  benefit  of  such  other 
person,  whether  by  general  law  or  by  special  enactment.  The  pur- 
pose mast  be  public,  and  must  have  reference  to  the  needs  or  con- 
venience of  the  public.  No  reason  of  general  public  policy  will  be 
sufficient,  it  seems,  to  validate  such  transfers  when  they  operate 
upon  existing  vested  rights. 

•  "Nevertheless,  in  many  ways  remedial  legislation  may  affect  the 
control  and  disposition  of  property,  and  in  some  cases  may  change 
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the  nature  of  rights,  give  remedies  where  none  existed  before,  and 
even  diyest  the  legal  titles  in  favor  of  substantial  equities,  where 
the  legal  and  equitable  rights  do  not  chance  to  concur  in  the  same 


''The  chief  restriction  upon  this  class  of  legislation  is,  that 
vested  rights  must  not  be  disturbed;  but  in  its  application  as  a 
shield  of  protection,  the  term  'vested  rights'  is  not  used  in  any 
narrow  or  technical  sense  or  as  imparting  a  power  of  legal  control 
merely  but  rather  as  implying  a  vested  interest  which  it  is  right 
and  equitable  that  the  government  should  recognize  and  protect, 
and  of  which  the  individual  could  not  be  deprived  arbitrarily  with- 
out injustice.  The  right  to  private  property  is  a  sacred  right;  not 
as  has  been  justly  said,  '  introduced  as  the  result  of  princes '  edicts, 
concessions  and  charters,  but  it  was  the  old  fundamental  law, 
springing  from  the  original  frame  and  constitution  of  the  realm.' 

"But  as  it  is  a  right  which  rests  upon  equities  it  has  its  reason* 
able  limits  and  restrictions;  it  must  have  some  regard  to  the  gen- 
eral welfare  and  public  policy;  it  cannot  be  a  right  which  is  to  be 
examined,  settled  and  defended  on  a  distinct  and  separate  consid- 
eration of  the  individual  case,  but  rather  on  broad  and  general 
grounds  which  embrace  the  welfare  of -the  whole  community,  and 
which  seek  the  equal  and  impartial  protection  of  the  interests  of 
alL''    Cooley  Const  Lim.  356,  357. 

Upon  the  principle  that  the  legislature  may  interfere  with  pri- 
vate property  for  the  purpose  of  adjusting  "  the  equities  of  the 
parties  as  near  as  possible  according  to  natural  justice,''  the  better- 
ment laws  of  many  States  have  been  sustained. 

In  speaking  of  the  betterment  statutes  of  Vermont,  in  Whiinejf 
V.  Richardson,  supra,  the  court  said: 

"The  right  of  the  occupant  to  recover  the  value  of  his  improve- 
ments does  not  depend  upon  the  question  whether  the  real  owner 
has  been  vigilant  or  negligent  in  the  assertion  of  his  rights.  It 
stands  upoii  a  principle  of  natural  justice  and  equity,  viz.,  that  the 
occupant,  who  in  good  faith,  believing  himself  to  be  the  owner, 
had  added  to  the  permanent  value  of  the  land  by  his  labor  and 
his  money,  is  in  equity  entitled  to  such  added  value;  and  that  it 
would  be  unjust  that  the  owner  of  the  land  should  be  enriched  by 
acquiring  the  value  of  such  improvements  without  compensation 
Co  him  who  made  them.  This  principle  of  natural  justice  has  been 
very  widely,  we  may  say,  universally  recognized." 
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'^ Betterment  laws^  then/'  says  Judge  Coolej,  ''recognize  the 
existence  of  an  equitable  rights  and  give  a  remedy  for  its  enforce- 
ment where  none  had  existed  before.  It  is  true  that  they  make  a 
man  pay  for  improvements  which  he  has  not  directed  to  be  made; 
but  this  legislation  presents  no  feature  of  officious  interference  by 
the  government  with  private  property.  The  improvements  have 
been  made  by  one  person  in  good  faith,  and  are  now  to  be  appro-  ' 
priated  by  another.  The  parties  cannot  be  placed  in  slalu  quo,  , 
and  the  statute  accomplishes  justice  as  near  as  the  circumstances 
of  the  case  will  admit,  when  it  compels  the  owner  of  the  land 
•  *  *  to  pay  the  value'*  of  the  betterments  *'to  the  person 
at  whose  expense  they  have  been  made.  The  case  is  peculiar;  but 
a  statute  cannot  be  void  as  an  unconstitutional  interference  with 
private  property  which  adjusts  the  equities  of  the  parties  as  near 
as  possible,  according  to  natural  justice."    Cooley  Const.  Lim.  389. 

If  the  occupant,  who  in  good  faith,  believing  himself  to  be  the 
owner,  has  made  improvements  on  the  lands  of  anotlier,  after  the 
enactment  of  the  statute,  is  in  equity  and  justice  entitled  to  pay  for 
such  improvements  before  he  should  be  dispossessed,  it  is  equally 
true  that  he  is  in  equity  and  justice  entitled  to  be  paid  for  improve- 
ments he  made  in  like  good  faith  on  lands  of  another,  which  he 
believed  was  his  own  before  the  enactment  of  the  statute,  before  he 
should  be  dispossessed.  If  the  constitutionality  of  the  statute, 
affording  relief  in  one  case,  can  be  sustained,  upon  the  same  princi- 
ple and  by  the  same  argument  its  constitutionality  can  be  proved 
in  the  other.  In  speaking  of  the  constitutionality  of  the  better- 
ment laws  of  Massachusetts,  Chief  Justice  Parsons  said:  *'The 
demandant  has  not  contested  the  constitutionality  of  this  statute, 
so  far  as  it  may  affect  actions  sued  after  its  passage,  but  denies  it 
as  affecting  actions  pending  at  that  time.  We  see  no  ground  for 
this  distinction;  and  if  it  were  competent  for  the  legislature  to . 
make  these  provisions,  to  affect  actions  after  to  be  commenced,  the 
same  provisions  might  apply  with  equal  authority  to  actions  then 
pending."    Bacon  y.  Callender,  6  Mass.  308. 

There  is  no  clause  in  the  Constitution  of  this  State  or  the  United 
States  inhibiting  the  legislature  from  enacting  a  statute,  retro- 
spective in  its  operation,  like  the  one  under  consideration,  allowing 
ejected  occupants  of  land  to  recover  the  value  of  improvements 
made  by  them  while  in  possession  and  before  the  passage  of  the 
act.     This  being  true,  the  power  of  the  legislature  to  enact  such  a 
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law  results  as  a  necessary  consequenoe,  **  for  ifc  is  incontrovertibly 
trne,  the  legislature  may  enact  any  law»  the  passage  of  which  is  not 
expressly  or  impliedly  forbidden  by  either  the  Uonstitution  of  this 
State  or  that  of  the  United  States."  Abber  y.  May,  2  Paine^  74; 
FbwUr  Y.  HcUbert,  4  Bibb,  52;  Bracheti  y.  Norcross,  1  Greenl.  92; 
Bcicm  Y.  Gallender,  6  Mass.  303. 

The  betterment  statute  of  this  State  is  therefore  constitutional, 
and  Sewell  is  not  precluded  from  its  benefits  because  his  improve- 
ments were  made  before  its  enactment 

Another  question  arises.  The  improvements  were  made  during 
the  life-time  of  Margaret  Myers,  and  before  the  life  estate  inherited 
by  her  determined.  Is  Sewell  entitled  to  compensation  for  the 
improvements  under  the  statute?  As  a  general  rule  improvements 
made  by  life  tenants  during  the  existence  of  the  life  estate  are  re- 
ferred to  their  interest  in  the  land,  and  for  them  they  would  not 
be  entitled  to  compensation.  But  it  is  different  in  this  case.  For 
,a  valuable  consideration  Gamp  pretended  to  convey  to  Sewell,  in 
,fee  simple,  by  warranty  deed,  the  land  in  controversy.  Sewell  be- 
.lieved  that  he  thereby  became  the  owner  in  fee  simple.  In  this 
faith  he  peaceably  made  valuable  and  lasting  improvements.  Under 
this  state  of  facts  is  he  entitled  to  pay  for. the  improvements? 

A  similar  question  arose  under  a  Massachusetts  statute  in  Plimp^ 
ion.  Y.  Plimpton,  13  Gush.  458,   which  says:     ''If  the  demanded 
.premises  have  been  actually  held  and  possessed  by  the  tenant  in  the 
action,  and  by  those  under  whom  he  claims,  for  six  years  next  be- 
fore the  commencement  of  the  action,  he  shall  in  case  of  judgment 
.against  him  be  entitled  to  compensation  in  the  manner  hereafter 
:  provided,  for  the  value  of  any  buildings  or  improvements  made  or 
.erected  on  the  premises  by  himself,  or  by  any  person  under  whom 
he  claims.     The  tenant  shall  also  be  entitled  to  like  compensation, 
although  the  premises  should  not  have  been  so  held  so  long  tis  six 
years,  provided  he  holds  them  under  a  title  which  he  had  reason 
to  believe  good."    The  land  in  controversy  in  that  case  was  con- 
veyed to  the  tenant  by  a  deed,  purporting  to  convey  in  fee  simple. 
The  tenant  took  possession  and  claimed  the  entire  interest  in  the 
land.     It  was  however  adjudged  in  that  case  that  he  only  acquired 
a  life  estate.     Improvements  were  made  during  the  existence  and 
after  the  termination  of  the  life  estate.  The  case  was  referred  to  an 
assessor  to  report  the  value  of  improvements.     He  allowed  the 
tenant  compensation  for  the  improvements  made  dunng  and  after 
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the  lite  estafce.  The  demandants  contended  that  the  aasessor  ened 
in  oompnting  any  thing  for  improTements  made  during  the  exist- 
enoe  of  the  life  estate.  Ohief  Jnstioe  Shaw,  in  delivering  the 
opinion  of  the  oonrt,  after  finding  that  the  tenant  made  the  im- 
provements under  a  conveyance  which  he  had  reason  to  believe 
vested  the  title  in  fee  simple  in  him,  said:  **  On  this  ground  there- 
fore, as  well  as  the  former,  we  think  the  tenant  entitled  to  better- 
ments upon  the  principles  relied  on  by  him;  and  the  assessor  having 
taken  the  same  view  of  the  relative  rights  of  the  parties,  and 
assessed  the  compensation  for  improvements,  on  these  principles, 
his  report  is  accepted  and  judgment  is  to  be  rendered  for  the  de- 
mandants, with  allowance  to  the  tenants  for  betterments,  in  con- 
formity with  the  report" 

In  WdUs  V.  Oofjin,  100  Mass.  177,  the  same  question  arose  again 
under  the  same  statute.  Justice  Hoab,  delivering  the  opinion  of 
the  court,  said:  *^  The  effect  of  the  decision  in  Plimpton  v.  Plimp- 
ton is  in  short  that  the  possession  of  a  tenant  may  be  so  far  adverse 
as  to  entitle  him  to  compensation  for  betterments,  although  he 
holds  a  limited  estate  which  entitles  him  to  the  possession  at  the 
same  time,  so  that  his  possession  does  not  constitute  a  disseisin  of 
the  tenant  in  remainder;  if  his  holding  is  not  in  fact  and  intent 
under  the  partial  and  rightful  title,  but  under  a  claim  of  the  entire 
interest;  *  •  *  and  it  was  decided  further  in  Plimpton  t. 
Plimpton,  that  the  fact  that  the  tenant  had  a  good  estate  for  life 
would  not  defeat  the  claim  for  betterments,  if  he  had  reason  to  be- 
lieve that  he  had  a  title  In  fee; "  and  held  accordingly. 

The  statute  of  this  State  is  more  liberal  than  the  Massachusetts 
statute.  Under  the  Massachusetts  statute  the  occupant  must  hold 
**  under  a  title  which  he  has  reason  to  believe  good/'  before  he  can 
recover  compensation  for  improvements.  Under  the  statute  of  this 
State  he  must  be  a  bona  fids  occupant  and  hold  under  a^  *^  color  of 
title." 

Was  Sewell  a  bona  fide  occupant?  In  Green  v.  Biddle,  8  Wheat. 
79,  Mr.  Justice  Washington,  in  delivering  the  opinion  of  the  courts 
said:  **  He  is  one  who  not  only  supposes  himself  to  be  the  true  pro- 
prietor of  the  land,  but  who  is  ignorant  that  his  title  is  contested 
by  some  other  person  claiming  a  better  right  to  it.  Most  unques- 
tionably this  character  cannot  be  maintained  for  a  moment  after 
the  occupant  has  notice  of  an  adverse  claim,  especially  if  that  be 
followed  up  by  a  suit  to  recover  the  possession.     After  this  he  be- 
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oomes  a  mala  fide  poesessor,  and  holds  at  his  peril  and  is  liable  to 
roBtore  all  the  mesne  profits  together  with  the  land.'' 

Sewell  was  a  bona  fide  ocoupant;  and  nnqaestionably  held  under 
color  of  title.  He  did  not  hold  nnder  the  partial  and  rightful  title 
of  Mrs.  Myers,  bat  nnder  a  claim  of  the  entire  interest;  and  the 
improTements  made  by  him  are  not  referable  to  the  life  estate 
inherited  by  Mrs.  Myers,  but  to  his  claim  of  the  entire  interest.  If 
he  had  taken  nothing  by  his  deed  he  would  most  unquestionably 
have  been  entitled  under  the  statute  to  compensation  for  his  im- 
provements. The  faQure  to  get  what  he  had  purchased  and 
intended  to  hold  and  improve,  and  believed  he  had  held  and  im- 
proved, but  something  else,  should  not  defeat  his  right  to  compen* 
sation  for  the  improvements. 

The  judgment  of  the  court  below  is  affirmed* 

Judgment  affirmed. 


MSTBB  y.   BOBBBTS. 

SMtiti  nffnmdM-^  eontiraei  na€  to  beperjbrmed  <la  • 

An  onl  obntrMt  for  serviees  noi  to  be  eompleied  in  a  jmr  is  void,  although 
made  subject  to  detenninatloii  sooner  on  the  happening  of  a  eertain  eyent. 

ACTION  for  breach  of  contract.    The  opinion  states  the  case. 
The  plaintiff  had  judgment  below. 

«7.  if.  it  «7.  G.  Tojflor,  tor  appellant. 

X.  T.  White  and  U.  M.  A  O.  S.  Rose,  for  appellee. 

Smith,  J.  Roberts  complained  that  on  the  13th  of  October, 
1883,  he  had  been  employea  by  Meyer  as  a  manager  of  his  planta- 
tions, for  the  remainder  of  that  year  and  also  for  the  foDowing 
year,  provided  neither  of  the  parties  should  object  on  the  Ist  day 
of  January,  1888,  to  the  continuance  of  the  arrangement;  that  his 
stipend  was  to  be  $100  per  month,  beside  being  furnished  with  a  house 
to  live  in  and  his  horse  to  be  fed  at  his  employer's  expense;  and  that 
he  continued  to  serve  without  objection  until  the  1st  of  May,  1883» 
when  he  was  discharged  without  cause,  to  his  damage  $600. 
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Tho  answer  alleged  that  the  hiring  was  only  from  month  to 
month,  and  set  up  the  statute  of  frauds. 

The  jury  returned  a  verdict  of  $400  for  the  plaintiff. 

The  exceptions  to  the  charge  of  the  court  being  general,  not 
designating  the  objectionable  portions,  we  confine  our  review  to 
the  sufficiency  of  the  testimony  to  support  the  verdict,  discarding 
all  of  the  evidence  adduced  which  tended  to  sustain  the  defendant's 
version  of  the  contract. 

Soberts  testified  that  Meyer  wished  to  engage  his  services  for 
five  years,  but  he  declined  on  the  score  of  health  to  enter  into  so 
extended  an  engagement.  The  parties  finally  came  to  terms  on  the 
13th  of  October,  1882.  It  was  orally  agreed  that  he  should  undcr^ 
take  the  superintendence  of  the  defendant's  planting  interests  un- 
til the  1st  of  January  ensuing,  and  that  if  his  health  permitted  and 
the  defendant  was  satisfied  he  should  continue  in  his  employment 
for  the  year  1883,  for  the  compensation  mentioned  in  the  com- 
plaint. When  the  1st  of  January  arrived,  Meyer  expressing  no 
dissatisfaction  and  no  communication  or  additional  understanding 
having  been  had  then  or  afterward  between  them  in  relation  to 
fiuch  employment,  he  continued  to  serve  in  the  same  capacity.  In 
the  latter  part  of  April,  Meyer,  by  letter,  dismissed  him  from  his 
service,  assigning  as  a  reason  his  inability  to  pay  such  high  wages, 
l^eyer  paid  him  down  on  the  first  of  May,  but  the  plaintiff  notified 
him  that  he  considered  himself  hired  for  the  year,  and  that  he 
stood  upon  his  legal  rights  and  the  terms  of  the  contract.  Being 
thrown  out  of  employment  in  the  middle  of  the  season,  the  plaintiff 
had  been  unable  to  obtain  a  place  until  the  10th  of  September, 
when  he  secured  a  situation  at  $75  per  month.  Another  witness 
swore  that  in  the  beginning  of  the  year  18S3  he  had  intended  to 
propose  to  Roberts  a  copartnership  in  farming,  but  received  infer* 
mation  from  both  the  parties  to  this  action  that  he  was  engaged 
for  the  year  by  Meyer. 

Section  3371  of  Mansfield's  Digest  enacts  that  no  action  shall  be 
brought  to  charge  any  person  upon  any  contract  that  is  not  to  be 
performed  within  one  year  from  the  making  thereof,  unless  the 
contract  or  some  memorandum  or  note  thereof  shall  be  made  in 
writing  and  signed  by  the  party  to  be  charged  or  his  agent 

The  decisions  upon  this  clause  of  the  statute  cannot  all  be  recon- 
ciled. But  ever  since  the  case  of  Peter  v.  Compton,  Skinner,  3.'>3; 
8.  c.,1  Smith  Lead.  Oas.  (8th  ed.)  614,  it  has  been  considered  set- 
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tied  that  the  statute  applies  only  to  agreements  which  appear  from 
their  terms  to  be  incapable  of  performance,  or  such  as  the  parties 
never  contemplated  should  be  performed  within  the  year.  Gonse- 
-qaentlj  where  tlie  duration  of  the  agreement  depends  upon  a  con- 
tingency, as  the  death  or  marriage  of  one  of  the  contracting  par* 
ties,  a  note  in  writing  is  not  necessary;  for  the  contingency  may 
liappen,  and  thus  the  contract  be  fully  performed  within  a  year 
from  the  time  it  is  made.  So  a  contract  determinable  at  any  time 
by  either  party  is  a  contract  which  is  to  last  during  the  pleasure  of 
the  parties  or  so  long  as  they  are  mutually  satisfied. 

But  a  contract  for  personal  services  to  continue  and  hold  the 
parties  together  for  a  longer  period  than  one  year  is  plainly  within 
;the  statute.  Thus  if  at  Christmas  I  orally  hire  a  servant  for  a 
year,  to  begin  from  New  Year's  day,  when  he  presents  himself  at 
the  time  appointed  in  fufilUment  of  that  contract,  I  am  not  legally 
bound  to  receive  him  into  my  service;  and  if  I  do  receive  him,  may 
:af  fcerward  discharge  him  without  incurring  any  other  liability  than 
•the  payment  of  his  wages  for  the  time  he  actually  served.  Brace- 
girdle  V.  HeaU,  1  Bam.  k  Aid.  721  (1  E.  C.  L.  B.),  342;  Snelling 
.T.  Lard  HutUingfieldy  1  Cr.  Mees.  ft  Bos.  19;  Hill  v.  Haoperyl  Gray, 
131;  TuttleY.  Swett,  31  Me.  555;  SutcUff.Y,  Atlantic  Mills,  13  B. 
I.  480;  s.  c,  43  Am.  Bep.  39;  Kelly  v.  Terrell,  26  Ga.  651;  Am^ 
iurger  v.  Marvin,  4  E.D.  Smitli,  393;  Nones  v.  Homer,  2  Uilt.  116. 

Nor  does  it  make  any  difference  that  the  contract,  if  for  more 
>than  a  year,  is  subject  to  determination  sooner  on  a  given  event. 
•This  is  illustrated  by  the  case  of  Dobson  v.  CoUis,  1  Ilurl.  &  Nor. 
SI,  where  a  travelling  agent  was  employed  for  two  years  with  a  pro- 
viso that  the  contract  might  be  determined  on  three  months'  notice. 
Pollock,  C.  B.,  stated  that  the  object  of  the  statute  was  to  prevent 
<$ontracts  not  to  be  performed  within  the  year  from  being  vouched 
by  parol  evidence,  when  at  a  future  period  any  question  might  arise 
as  to  their  terms,  and  that  a  contract  was  not  the  less  a  con- 
tract not  to  be  performed  within  a  year  because  it  might  be  put  an 
end  to  within  that  period.  And  Aldebsok,  B.,  observed:  "  When 
once  the  contract  exceeds  the  year,  the  circumstance  that  it  is  do- 
leasible  will  not  make  it  other  than  a  contract  for  more  than  a 
year.  Sec  the  absurdity  of  holding  otherwise;  at  the  end  of  two 
years  and  a  half  one  of  the  parties  might  claim  a  right  to  put  an 
end  to  a  parol  contract  for  five  years  by  giving  three  months* 
iDoticc;  but  the  very  subject  of  dispute  might  be  whether  or  no  he 
VcL.LV  — 72 
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had  ft  right  to  give  Bach  notice.  That  shows  that  this  is  a  contract 
within  the  statute." 

Here  was  an  absolute  agreement  to  take  charge  of  the  defendant's 
business  from  October  13,  1882,  to  the  end  of  the  calendar  year; 
and  a  farther  conditional  agreement  for  the  year  1883,  which  might 
have  been  annulled  by  either  party  on  the  Ist  of  January,  1883.  If 
not  annulled,  the  agreement  could  not  possibly  have  been  performed 
within  a  year  from  the  making  of  it 

Beesion  y.  OoUtfer,  4  Bing.  309;  13  E.  0.  L.  517,  relied  on  by  the 
plaintiff,  is  distinguishable.  There  a  clerk  had  been  hired  by  an 
army  agent  for  a  year,  beginning  on  the  1st  of  March,  but  had  re- 
mained in  senrice  for  more  than  twenty  years.  He  was  dismissed 
without  cause  on  the  23d  of  December,  and  it  was  held  that  his 
salary  must  be  paid  until  March.  This  was  upon  the  ground  that 
the  original  hiring  haring  been  by  the  year,  and  the  parties  haying 
gone  on  for  a  long  time  without  any  new  arrangement,  the  law 
would  imply  from  the  circumstances  a  fresh  contract  for  the  same 
length  of  time  at  the  commencement  of  each  year.  But  in  the 
present  case  there  was  an  express  contract  for  the  year  1883;  and 
the  law  does  not  readily  imply  contracts  between  parties  when 
fhey  haye  ooyered  the  same  subject  matter  by  their  express  agree* 
meni 

Moore  y.  Fox,  10  Johns.  243;  8.  o.,  6  Am.  Dec.  888,  was  an 
action  by  the  minister  of  a  church  to  reooyer  from  one  of  his  mem« 
bers  for  two  years'  seryices  as  a  minister.  The  proof  was  that  the 
defendant,  about  six  years  before,  had  yerbally  promised  to  pay  the 
plaintiff  $2  a  year,  and  had  continued  to  pay  at  that  rate,  in  semi* 
annual  installments,  until  the  last  two  years.  And  a  recoyery  was 
allowed.  But  the  action  was  brought  on  a  bygone  or  executed  oour 
sideration,  and  the  statute  did  not  apply.  The  plaintiff  had  con- 
tinued to  preach  in  the  same  church  and  to  the  same  congregation. 
The  defendant  had  enjoyed  the  benefit  of  his  ministrations, 
although  apparently  he  had  not  profited  by  them.  The  acceptance 
of  a  benefit,  eyen  under  an  inyalid  contract,  obliges  the  party  to 
pay  for  it. 

There  is  howeyer  a  case  in  19  Hun,  234,  Smith  y.  Oonlin,  decided 
by  a  diyided  court,  which  if  correct  would  lead  to  an  affirmance  of 
the  judgment  In  October,  1876,  the  plaintiff  entered  into  a  yerbal 
agreement  with  the  trustees  of  a  school  district  to  teach  a  school 
for  the  year,  ending  October  1,  1877,  at  a  fixed  salary,  and  for  a 
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farther  term  of  one  year,  at  the  same  salary,  to  begin  on  the  last* 
mentioned  day,  it  no  notice  to  the  contrary  shonld  be  given  by 
either  party,  at  least  two  weeks  prior  to  that  date.  Such  notice 
not  haying  been  given,  the  plaintiff  continned  his  services  for  a 
few  weeks  into  the  second  year  when  he  was  discharged.  He' 
claimed  and  was  permitted  to  recover  his  salary  for  the  entire  year. 

This  is  certainly  contraiy  to  the  mle  established  in  England  by 
a  long  coarse  of  decisions,  that  an  option  to  determine  at  any  time 
a  contract  for  a  designated  period  exceeding  a  year  has  no  effect  in 
taking  the  case  oat  of  the  statute  of  frauds. 

As  the  plaintiff's  contract  extended  over  a  period  of  more  than  » 
year,  and  could  not  in  the  nature  of  things  have  been  completed 
within  a  year  from  the  time  it  was  made,  and  as  it  was  not  maai- 
lested  by  any  writing,  there  is  no  competent  evidence  to  wanaot 
ihe  mdict* 

Bflivoned  and  remanded  for  a  new  triaL 

Jyt^fmmU  rmmned  and  cmmm  rwmmmi$d. 


Bkoob  v.  OdLLonk 

R^rmtMim  nf  eaniraei — midak$  tftm^ 

Whaia  a  pfootaory  iiole  was  exeeated  payaUe  wl  Ih  intoreal  at  a  ooBventtonal 
isto^  In  enoMi  of  the  l^gal  lale,  and  the  parties  Intended  It  to  bear  the  seme 
Inteiest  after  matiuitj,.lmt  supposed  that  the  law  ImpUed  H,  hdd^  that  elian« 
eeix  would  not  xefonn  the  note  bj  adding  the  woida  *'  antQ  paid,"  bvt  If  the 
maker  has  paid  that  rate  after  matoiity,  he  cannot  recover  baok  the  ext 


AOnOK  on  a  note  and  to  enforce  a  vendor^s  lien.    The  head* 
note  states  the  case.    The  plaintiff  had  jodgment  below. 


lor  appellees. 


appellaat. 

M,  W.  M.  Oraom^p  and  W.  M.  H.  Ohghm^ 


Baitlb,  J.    [Omitting  statement.]  Rrst  Appdiank  hMriats  tiiat 
the  oonri  below  ''erred  in  refusing  to  reform  the  notes  for  tha  par* 
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ohase-monej  of  the  bargained  premises,  so  aa  to  make  them  beat 
interest  at  the  rate  of  10  per  cent  per  annum,  after  as  well  as  before 
maturity/' 

In  CamaG  v.  TFibon,  14  Ark.  487,  Mr.  Justice  Walkeb,  in  de- 
'livering  the  opinion  of  this  court,  said:  "The  evidence  upon 
which  a  written  instrument  or  contract  is  altered  or  corrected  must 
be  clear  and  free  from  doubt  In  ffenJde  y.  Jioyal  Exchange  Ins. 
Co.,  1  Ves.  317,  Lord  Hasdwickb  said  the  court  had  jurisdiction 
to  relieve  in  respect  to  plain  mistakes  in  contracts  in  writing.  In 
Ingram  v.  Child,  1  Bro.  94,  Lord  Thurlow  said,  *  that  a  mistake 
jDreating  an  equity  dehors  the  deed  should  be  proven  as  much  to 
the  satisfaction  of  the  court  as  if  admitted.'  Judge  Stobt,  in 
•United  States  v.  Monroe,  5  Mason,  577,  said,  '  in  cases  of  asserted 
mistakes  in  written  instruments,  it  is  not  denied  that  a  court  of 
•equity  may  reform  the  instrument,  but  such  a  court  is  very  slow  to 
exercise  such  an  authority,  and  it  requires  the  clearest  and  strongest 
evidence  to  establish  the  mistake.  .It  is.  not  sufficient  that  there  be 
some  reason  to  presume  a  mistake;  the  evidence  must  be  clear,  un- 
equivocal and  decisive.'  And  in  Oillespie  v.  Moo7^  2  Johns.  Ch.  585, 
Ghancellor  Kent  reviews  many  of  the  English  decisions,  and  fully 
recognizes  the  rule  that  in  all  such  cases  the  mistake  must  be 
clearly  and  fully  proven." 

There  was  no  evidence  that  the  notes  were  not  written  as  in- 
tended by  the  parties,  or  that  they  fail  to  express  the  real  agree- 
ment between  the  parties  made  before  their  execution.  It  is 
however  in  evidence  that  there  was  a  mistake  as  to  their  legal 
effect. 

It  is  said  in  Kerr  on  Fraud  and  Mistake,  428:  ''Though  the 
'court  will  rectify  an  instrument  which  fails  through  some  mistake 
of  the  draughtsman  in  point  of  law  to  carry  out  the  real  agreement 
between  the  parties,  it  is  not  sufficient  to  create  an  equity  for  rec- 
tification that  there  has  been  a  mistake  as  to  the  legal  construc- 
tion, or  the  legal  consequences  of  an  instrument.  The  proper 
question  always  is,  not  what  the  document  was  intended  to  mcan» 
or  how  it  was  intended  to  operate,  but  what  it  was  intended  to  be. 
For  an  example,  where  an  annuity  has  been  sold  by  the  plaintiff, 
and  was  intended  to  be  redeemable,  but  it  was  agreed  that  a  clause 
of  redemption  should  not  be  inserted  in  the  deed,  because  the  par- 
ties erroneously  supposed  that  its  insertion  would  make  the  trans- 
action usurious,  it  was  held  that  the  omission  could  not  be  sup* 
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plied  in  equity^  for  the  court  was  not  asked  to  make  tha  deed  what' 
the  parties  intended,  bat  to  make  it  that  which  they  did  not  in* 
tend,  but  which  they  would  have  intended  had  they  been  better 
informed.  So  also  where  a  party  making  a  yoluntary  deed  sup- 
poses that' he  Will  hare  a  power  of  subsequent  revocation,  though  no 
such  power  is  reserved,  the  deed  cannot  afterward  be  rectified  by 
inserting  the  power,  the  evidence  merely  showing  that  the  power 
had  been  omitted  under  the  erroneous  belief  that  it  was  not  neces- 
sary to  insert  it,  not  that  the  power  was  intended  to  be  inserted, 
but  was  left  out  by  mistake. '' 

In  2  Pom.  Eq.  Jur.,  §  843,  it  is  said:  ''The  rule  is  well  settled' 
that  a  simple  mistake  by  a  party  as  to  the  legal  effect  of  an  agree-^ 
ment  which  he  executes,  or  as  to  the  legal  results  of  an  act  which' 
he  performs,  is  no  ground  for  either  defensive  or  offensive  reliel 
If  there  were  no  elements  of  fraud,  concealment,  misrepresenta- 
tion, undue  influence,  violation  of  confidence  reposed,  or  of  other 
inequitable  conduct  in  the  transaction,  the  party  who  knows,  or 
had  an  opportunity  to  know  the  contents  of  an  agreement  or  other 
instrument,  cannot  defeat  its  performance,  or  obtain  its  cancella^ 
tion  or  reformation,  because  he  mistook  the  legal  meaning  and 
effect  of  the  whole,  or  of  any  of  its  provisions.  Where  the  parties 
with  knowledge  of  the  facts,  and  without  any  inequitable  incidents; 
have  made  an  agreement  or  other  instrument,  as  they  intended  it- 
should  be,  and  the  writing  expresses  the  transaction  as  it  was  un- 
derstood and  designed  to  be  made,  then  the  above  rule  uniformly 
applies;  equity  will  not  allow  a  defense,  or  grant  a  reformation  or 
rescission,  although  one  of  the  parties,  and  as  many  of  the  cases 
hold  both  of  them  may  have  mistaken  or  misconceived  its  legal 
meaning,  scope  and  effect  The  principle  underlying  this  rule  is, 
that  equity  will  not  interfere  for  the  purpose  of  carrying  out  an  in- 
tention which  the  parties  did  not  have  when  they  entered  into  a 
transaction,  but  which  they  might,  or  even  would,  have  had  if  they 
liad  been  more  correctly  informed  as  to  the  law;  if  they  hod 
not  been  mistaken  as  to  the  legal  scope  and  effect  of  their 
transaction.'' 

There  was  no  error  in  the  refusal  of  the  court  to  reform  the 
notes. 

Second.  In  ascertaining  the  indebtedness  of  Collins  to  plaintiff, 
the  court  below  credited  Collins  with  the  sum  of  $6,004.05,  as  so 
much  intcr.Gt  paid  by  him,  after  the  maturity  of  the  notes,  in  ex- 
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oew  of  six  per  oent    We  find  no  ejideiioe  on  which  fhii'  aofcioa  oC 
the  court  can  be  based. 

[Omitting  the  question  of  &ot.] 

Was  Collins  entitled  to  any  credit  for  any  amount  paid  on  inter* 
est  after  the  maturity  of  the  original  notes  in  excess  of  six  per  cent? 
Appellant  insists  he  is  not. 

In  Bank  of  U.  8.  t.  DanieU,  12  Pet.  82,  Mr.  Justice  Oaxbok, 
in  delirering  the  opinion  of  the  court,  said:  **  That  mere  mistakes 
of  law  are  not  remediable  is  well  established  as  was  declared  in 
Euni  T.  BouMuiniiis,  1  Pet  1;  and  we  can  only  repeat  what  was 
ihen  said,  that  whaterer  exceptions  there  may  be  to  the  rule,  they 
will  be  found  few  in  number,  and  to  hare  something  peculiar  io 
their  character,  and  to  inyolve  other  elements  of  decision.  What 
is  this  case,  and  does  it  turn  upon  any  peculiarity?  Oriffin  sold  a 
bill  to  the  United  States  Bank  at  Lexington  for  $10,000,  indorsed 
by  three  of  the  complainants,  and  accepted  by  the  other,  payable 
at  New  Orleans;  the  acceptor,  J.  D.,  was  present  in  Kentucky  when 
the  bill  was  made  and  there  accepted  it;  at  maturity  it  was  pro* 
tested  for  non-payment  and  returned.  The  debtors  applied  to  take 
it  up,  when  the  creditors  claimed  ten  per  cent  damages  by  force 
of  the  statute  of  Kentucky.  All  the  parties  bound  to  pay  the  bill 
were  perfectly  aware  of  the  facts;  at  least  the  principals  who  trans- 
acted the  business  had  the  statute  before  them,  or  were  familiar 
with  it,  as  we  must  presume;  they  and  the  bank  earnestly  belieiing 
{as  in  !ill  probability  most  others  belieyed  at  the  time)  that  the  ten 
per  cent  lamages  were  due  by  force  of  the  statute  and  influenced 
by  this  opiuion  of  the  law,  the  $8,000  note  was  executed,  including 
the  $1,000  claimed  for  damages.  Such  is  the  case  stated  and  sup- 
posed to  exist  by  the  complainants,  stripped  of  all  other  considera- 
tions standing  in  the  way  of  relief.  Testing  the  case  by  the  prin- 
oiple  that  a  mistake  or  ignorance  of  the  law  forms  no  ground  of 
relief  from  contracts  fairly  entered  into,  with  a  full  knowledge  of 
the  facts;  and  under  circumstances  repelling  all  presumption  of 
fraud,  imposition  or  undue  advantage  having  been  taken  of  the 
party,  none  of  which  are  chargeable  upon  the  appellants  in  this 
oase,  and  the  question  then  is,  were  the  complaiuants  entitled  to 
relief?    To  which  we  respond  decidedly  in  the  negativ^e." 

In  Samyn  v.  Phillipa^  15  Ohio  St.  218,  where  under  a  statute  of 
Ohio  which  provided  that  parties  might  stipulate  in  writing  for 
interest  at  any  rate  not  exceeding  ten  per  cent  yearly,  and  in  case 
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no  qpecial  rate  was  stipalated,  inteiest  at  the  rate  of  six  per  cent 
per  annuA  shoald  be  allowed,  a  promusory  note  was  executed 
which  contained  no  stipulation  as  to  interest,  and  a  part  of  the  in- 
terest thereon  had  been  paid  at  the  rate  of  ten  per  cent  per  annum. 
Held,  that  although  in  a  suit  upon  the  note,  payment  of  so  much 
of  the  interest  as  remained  unpaid  could  not  be  enforced  at  a  higher 
rate  than  six  per  cent,  yet  the  interest  which  had  been  paid  at  the 
rate  of  ten  per  cent  was  not  in  excess,  because  it  was  at  a  rate  for 
which  the  parties  might  haye  lawfully  contracted  under  the  statute, 
«nd  should  be  allowed  to  stand  without  deduction*  The  court  said: 
**  In  the  case  before  us,  there  is  no  eyidence  of  any  contract  for 
the  payment  of  interest  at  a  special  rate,  after  the  maturity  of  the 
debt,  except  the  fact  that  such  payments  were  from  time  to  time 
made.  Though  such  payments  could  not  have  been  enforced  for 
want  of  a  contract  eyidenoed  as  the  statute  required,  yet  so  long  as 
it  was  in  the  power  of  the  parties  to  make  such  a  contract  yalid  by 
express  written  stipulation,  it  was  equally  in  their  power  to  make  it 
yalid  by  actual  execution.  In  our  judgment  therefore  the  payments 
of  interest  made  while  the  ten  per  cent  law  remained  in  force,  were 
not  in  excess  of  the  rate  allowed  by  law  at  the  time,  and  should 
haye  been  allowed  to  stand  without  deduction;  and  to  this  extent 
the  judgment  of  the  court  below  will  be  modiiSed.^' 

It  was  not  proyen  that  Collins  paid  any  interest  under  a  mistake 
of  fact,  or  that  he  was  induced  by  fraud  practiced  upon  him  to  do 
•0.    He  is  not  entitled  to  any  credit  for  excessiye  interest 

Decree  revenetL 


JOVBS  y.  NiCHOUL 

Ifsgitffmiee — tmkuloeed  pU — Hraifing  animal  fsMng  UUa  U. 

The  defendant  dog  a  pit  under  a  cotton  gin,  near  the  highwmf,  leaving  it  im* 
inelosed,  with  com  and  cotton  seed  scattered  about  it.  The  plaintifTs  cow, 
tamed  oat  to  commons  remote  from  the  gin,  fell  into  it  and  was  killed. 
HM,  that  defendant  was  liable. 


ACTION  for  killing  cow  by  negligence.    The  opinion 
case.     The  plaintiff  .had  judgment  below. 


states  the 
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(7.  A.  Leevers,  for  appellant 
71  O.  fftimpkrey,  for  Appellee. 

OocKRiLL,  G.  J.  The  appellants  were  the  owners  of  a  cotton 
gin  and  grist  mill  combined.  The  building  was  set  upon  posta^ 
leaving  the  space  beneath  open.  In  this  open  space  they  dug  a  pit 
for  their  cotton  press.  The  appellee's  cow  fell  into  the  pit  and  was 
killed.  He  sued  the  appellants  and  obtained  judgment  for  $40, 
the  value  of  the  cow.  The  appeal  is  prosecuted  to  reverse  this 
judgment 

It  seems  that  the  bill  of  exceptions  does  not  contain  the  entire 
charge  of  the  court  to  the  jury,  but  only  such  parts  as  the  appel- 
lants saw  fit  to  except  to,  together  with  their  requests  for  instruc-^ 
tions  which  were  rejected  by  the  court 

The  entire  charge  should  be  set  out  It  would  be  manifestly  un- 
fair, in  many  instances,  to  judge  the  charge  by  an  isolated  part  of 
it;  and  in  order  to  determine  correctly  whether  it  was  error  to  re- 
fuse to  instruct  the  jury  as  requested,  we  should  be  informed  what 
instructions  were  given.  It  often  happens  that  a  request  to  chaige 
the  jury  is  properly  refused,  though  in  itself  unobjectionable,  be« 
cause  the  same  phase  of  the  case  is  already  covered  in  the  intended 
-charge.  It  is  not  error  to  refuse  to  multiply  instructions  on  a  sinj^ 
point,  and  as  every  reasonable  presumption  is  indulged  in  favor  of 
the  action  of  the  trial  court,  we  infer  in  a  state  of  record  like  this; 
that  the  court  declined  to  give  the  instructions  asked  if  thej'  are  in 
themselves  unobjectionable,  because  the  jury  were  already  suffi- 
ciently instructed  on  the  points  touched  by  them.  Error  to  reverse 
a  judgment  must  appear  affirmatively,  otherwise  every  thing  is  pre- 
sumed to  have  been  righfully  done. 

It  is  not  necessary  however  to  indulge  in  any  presumptions 
in  order  to  affirm  the  judgment  in  this  case.  The  pit,  which 
the  appellants  dug  and  into  which  the  cow  fell,  in  the  night- 
time, was  close  to  the  highway ;  it  was  uninclosed  and  was 
without  signal  of  warning  or  protection;  moreover,  cotton  seed  and 
com  had  been  left  by  the  appellants  scattered  in  the  neighborhood 
of  it,  so  that  in  the  language  of  one  of  the  witnesses,  it  was  not 
only  a  stock  trap  but  was  actually  baited  for  the  game.  The  court 
instructed  the  jury  in  effect,  that  if  they  should  find  such  a  state 
of  facts  from  the  proof,  the  appellants  were  guilty  of  negligence 
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iflaoh  would  render  them  liable  for  the  injury  done.  This  propo- 
ffition  cannot  be  controverted. 

The  appellee  was  not  guilty  of  contributory  negHgenoe  in  turn- 
ing his  cow  out  upon  the  commons  remote  from  the  gin  {L.  R. 
d  F  8.  Rjf*  y.  Finlejfi  87  Ark.  662),  and  there  was  no  testimony 
upon  which  to  base  the  instructions  asked  upon  that  point. 

No  objection  was  made  at  the  trial  to  the  introduction  of  any 

testimony,  and  the  point  now  pressed  cannot  be  made  here  for 

the  first  time. 

Let  the  judgment  be  affirmed. 

Judgment  (ffirmeiL 


MimiB  y.  Stovx. 

dS  Ark.n(U 
Agmwy — to9M  —  impUed  power  to  eolUtL 

A  traTelling  agent  to  sell  goodii,  who  has  not  the  possession  of  the  goods,  ma^ 
still  reoeiye  payment  so  as  to  bind  his  principal,  where  such  is  the  general 
and  known  usage,  and  it  has  been  reoogniied  bj  the  prindpaL 

ACTION  for  price  of  goods.     The  opinion  states  the  oase.     The 
defendant  had  judgment  below. 

B.  R.  Davidson,  for  appellant. 

X.  Oregg,  for  appellee. 

OooKBiLLy  C.  J.  The  appellants  are  merchants  in  the  city  of 
St.  Louis.  Their  salesmen  yisit  merchants  in  this  State  and  else- 
where, and  solicit  orders  for  merchandise,  and  when  successful  for- 
ward the  orders  to  their  principals  in  St.  Louis  to  be  filled.  The 
appellees  who  are  merchants  in  the  town  of  Fayetteyille,  in  this 
State,  purchased  a  bill  of  goods  of  the  appellants  through  W.  T. 
Barry,  one,  of  their  trayelling  salesmen,  the  order  being  taken  in 
the  usual  way,  and  the  goods  shipped  by  the  St.  Louis  merchants 
to  the  appellees  with  an  itemized  account  showing  the  indebted- 
ness  to  them.  A  few  days  after  the  goods  were  received  by  the  ap» 
pellees,  Barry  called  upon  them  for  payment,  and  upon  the  re 
ceipt  of  the  amount  of  the  account,  less  a  small  discount,  receipted 
the  account  in  full  in  the  name  of  his  principals.  The  money  thus. 
Vol.  LV^-78 
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reoei^ed  by  Barry  never  in  face  reached  the  appellants,  and  they 
sued  the  appellees  upon  the  aooount.  The  latter  relied  and  sniv' 
ceeded  upon  th^plea  of  payment. 

No  declarations  of  law  were  made  or  refused  by  the  couit, 
and  the  qnestion  presented  is :  Does  the  record  disclose  an- 
thority  in  Barry  to  receive  payment  for  the  goods  and  discharge 
the  debt?  It  is  not  contended  that  he  had  express  authority  to  do 
so^  but  it  is  contended  that  the  authoritv  to  sell  goods  imports  the ' 
authority  to  receive  the  proceeds  of  sales.  The  rule  is  frequently 
stated  thus  broadly  by  the  authorities,  but  an  examination  of  the 
cases  will  show  that  it  is  properly  limited  to  a  state  of  case  where 
there  are  circumstances  or  appearances  which  give  color  to  the  be- 
lief in  the  purchaser  that  the  authority  exists;  and  when  this  is 
true,  it  is  immaterial  as  to  third  persons  whether  the  authority  has 
been  actually  conferred  or  not,  lor  as  to  them  apparent  authority 
IS  real  authority.    Jacobson  v*  Poindexier,  42  Ark.  97. 

The  most  usual  instance  of  the  principal  being  bound,  in  this 
class  of  cases,  by  the  act  of  his  agent,  beyond  the  authority  con- 
ferred, is  where  the  agent  contracting  for  the  sale  has  possession 
of  the  property  and  delivers  it  to  the  purchaser,  collecting  the  par> 
chase-money  contrary  to  instructions.  In  that  case,  the  poasessloo 
and  delivery  of  the  property  clothe  the  agent  with  the  indicia  ol 
authority  to  receive  the  purchase-price,  and  if  the  purchaser  is  not 
apprised  of  the  limit  placed  upon  the  agent's  authority,  payment 
to  the  agent  is  payment  to  the  prmcipal.  This  incidental  authority 
does  not  exist  however  if  the  agent  is  merely  employed  to  negotiate 
a  contract  without  possession  of  the  property.  The  distinction  is 
that  long  established  between  the  authority  of  a  factor  and  a  broker. 
Eitt  V.  Orosbtf,  89  Ohio  St.  100;  Higgins  v.  Moore,  84  N.  Y.  417; 
Bemifig  v.  Oorrie,  2  B.  &  Aid.  138;  Graham  v.  Duckwall,  8  Bush, 
12. 

The  Supreme  Courts  of  Illinois,  Missouri,  Wisconsin  and  Michi* 
gan  have  held  that  salesmen  employed  by  commercial  firms  to 
travel  and  solicit  orders,  or  sell  goods  by  sample,  have  no  implied' 
authority,  where  nothing  more  appears,  to  collect  the  purchase- 
money  due  their  principals.     Clark  v.  Smith,  88  111.  298;  Divessey ' 
V.  Kellogg,  44  111.  114;  Buthr  v.  Dorman,  68  Ho.  298;  8.  o.,  30 
Am.  Bep.  795;  McKindhy  v.  Dunham,  55  Wis.  515;  s.  o.,  42  Am. 
Bep.  740;  Koseman  v.  Donham,  24  Mich.  36;  see  too  Johnson  v. 
Craig,  21  Ark.  533,  537;  8^ph  v.  Irwin,  80  Penn.  St.  513;  Lam 
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T.  8toh69,  83  N.  J.  (Law),  249;  Dunn  y.  WrigK  U  Btfb.  S44; 
Puttock  T.  TTarr,  8  HurL  ft  N .  979. 

The  case  of  Hoshins  y.  Johnson,  5  Sneed,  469,  which  is  perhaps 
the  earliest  reported  case  npon  the  authoritj  of  a  ''dmmmer''  to 
collect  the  purchase-price  of  goods  sold  upon  orders  solicited  hj 
him,  is  not  reconcilable  with  the  doctrine  of  the  foregoing  cases. 
According  to  it  the  authority  to  collect  the  purchase-money  is  an 
incident  to  the  power  to  negotiate  the  sale.  It  has  been  followed 
in  Chllina  y.  Newion,  7  Baxt.  269,  and  the  case  of  Putnain  y.  French, 
53  Vt  402;  8.  c,  88  Am.  Bep.  682,  appears  to  be  in  accord  with  it; 
but  it  seems  clear  upon  principle,  that  where  goods  are  receiyed  by 
a  purchaser  from  the  yendors  w'ith  a  bill  thereof  payable  to  them- 
selyes,  the  bare  fact  that  the  order  for  the  goods  had  been  procured 
by  an  agent  of  the  yendors,  whose  general  duty  it  was  to  solicit 
such  orders,  would  not  raise  the  presumption  that  the  agent  was 
authorized  to  collect  the  purchase-price.  In  such  a  case  payment 
to  the  agent  is  no  defense  to  an  action  by  the  yendors  for  the  pur- 
ohaae-money.  But  full  yalidity  may  be  giyen  to  the  ace  of  the 
agent  in  receiying  payment,  if  there  be  a  Known  usage  of  trade  or 
course  of  business  to  justify  the  purchaser  in  making  it.  Stoiy 
Agency,  §§  98,  413,  429;  Lawson  Usages  and  Oustoms,  §  20,  p.  49; 
$142,  p.  284. 

In  tnat  case  the  presumption  is  that  the  agency  was  created  with 
reference  to  the  custom  or  course  of  business,  aind  the  ordinary 
reach  of  the  agent's  authority  is  thereby  enlarged  so  as  to  coyer  the 
usual  incidents  of  such  an  agency. 

The  proof  in  this  case  deyeloped  the  fact  that  it  was  a  general 
custom  for  commercial  agents  trayelling  like  Barry  to  solicit  orders 
to  collect  the  purchase-money  for  the  goods  sold  by  them  for  their 
principals,  and  the  proof  was  specifically  directed  to  the  custom  of 
St  Louis  agents.  Isolated  exceptions  to  the  rule  were  preyed,  but 
in  such  instances  the  firm  making  the  limitation  indicated  the  fact 
in  their  bill  or  letter  heads  that  payment  must  be  made  to  them 
directly.  Proof  was  had  of  the  fact  of  two  other  of  appellant's 
salesmen  trayelling  at  the  same  time  as  Bariy,  both  of  whom  were 
in  the  habit  of  making  collections  as  Barry  did,  in  this  instance, 
and  remitting  to  the  appellants.  Barry  himself  it  appears  made 
collections  from  other  customers  of  thi^  house,  and  remitted  the 
money  to  his  principals  from  time  to  time,  and  no  complaint  was 
made  by  them  of  this  exercise  of  authority,  until  his  failure  to 
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remit  the  money  paid  him  by  the  appellees.  They  did  not  before 
that  time  inform  him  or  any  one  else  that  he  had  no  aathority  to 
collect.  Proof  of  the  custom  referred  to  was  admissible,  not  for 
the  purpose  of  enlarging  the  scope  of  Barry's  agency,  but  in  ordei 
to  interpret  his  power  under  it,  and  the  specific  acts  of  payment  by 
other  merchants  to  Barry  and  the  appellants'  other  agents  tended 
to  show  their  usual  course  of  dealing  with  this  class  of  agents,  and 
to  establish  an  actual  knowledge  on  their  part  of  the  usage  in  this 
respect. 

The  jury,  or  rather  the  court  acting  in  that  capacity,  was  justi- 
fied also  in  finding  that  the  discount  allowed  the  appellees  was  in 
accordance  with  the  terms  of  sale  made  by  the  parties;  that  is  that 
the  purchaser  had  the  option  to  retain  the  agreed  price  until  the 
expiration  of  the  term  of  credit  without  interest,  or  to  deduct  the 
customary  discount  if  paid  before.  Heisch  y.  Oamngton^  5  0.  & 
P,  471;  &  0.,  24  K  0.  L.  660.  JudgtamU  affirm^ 
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m  Arlc.  2«S.> 
Carrier  ^  ddwery  —  notice  to  eantiffnee, 

A  eurler  hf  water  cannot  be  held  for  Iors  of  gooda  delivered  at  the  proper 
landing  place,  although  there  is  no  warehouae  there,  and  he  gives 'no  notloa 
to  the  consignee,  if  sach  is  the  uniform  usage,  although  neither  shipper  nor 
eon^gnee  knows  the  usage.  \ 

ACTION  for  goods  lost.     The  opinion  states  the  facts.     The  de» 
fendant  had  judgment  below. 

Rogers  A  Head  and  Oeo.  W.  WiUiafns,  for  appellant. 

Sanders  it  Husbands,  for  api>ellees. 

SxrrH,  J.  Turner  sued  the  owners  of  a  steamboat  for  the  yalne 
of  a  box  of  dry  goods,  which  they  had  undertaken  to  carry,  but 
had  never  doliverod,  as  it  was  alleged.  Ho  recovered  judgment 
before  the  justice  of  the  peace,  where  his  acHon  was  begun,  but 
appeal  having  been  taken,  was  defeated  in  the  Circuit  Court 
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The  bill  of  lading  shows  a  contract  of  afEreightment  for  the  tratis<i> 
portation  of  five  boxes  of  boots  and  shoes,  one  package  and  one  box 
of  dry  goods  from  Fort  Smith  to  Ohilder's  station,  in  the  Cherokee 
nation,  to  be  delivered  to  Turner  on  the  levee.  As  Childer's  station 
IS  four  miles  distant  from  the  river,  and  as  goods  destined  for  that 
point  must  be  hauled  in  wagons  from  the  river,  counsel  f^ree  that 
the  obligation  upon  the  carrier  was  to  deliver  at  the  neareit  land- 
ing, which  was  Bray's,  upon  the  river  bank.  In  ascending  the 
river  to  Webber's  falls  the  boat  put  off  at  Bray's  the  rest  of  Tur- 
ner's freight,  but  carried  on  the  box,  which  gave  rise  to  this  con- 
troversy. However  on  its  return  trip  next  day,  the  box  was  carried 
ashore  and  deposited  by  the  side  of  Turner's  other  goods,  which 
had  not  yet  been  removed.  Turner  was  not  notified  on  either  occa- 
sion by  any  officer  or  agent  of  the  boat  of  the  arrival  of  the  goods, 
but  received  information  from  a  teamster  on  the  Sunday  that  thd 
boat  passed  up  that  his  goods  were  at  the  landing.  Next  day  the 
same  teamster  saw  the  missing  box  on  the  landing  with  the  rest  of 
Turner's  freight;  in  fact  it  was  pointed  out  to  him  by  Bray.  There 
was  no  warehouse  at  Bray's,  nor  did  the  boat  have  any  agent  there. 
The  testimony  conduces  to  prove  that  there  are  no  warehouses, 
wharf-boats  or  facilities  for  storing  freight  on  the  upper  Arkansas, 
but  that  the  custom  is  to  blow  the  whistle  to  warn  the 
neighboring  settlers  of  the  boat's  approach  and  to  discharge  the 
freight  for  a  particular  landing  on  the  bank  of  the  river,  without 
notice  to  the  consignee.  Bray  lived  near  the  landing  and  some^ 
times  sheltered  goods  left  there  by  the  different  boats  that  navi« 
gated  the  river  when  the  weather  was  threatening;  and  was  some* 
times  intrusted  with  the  collection  of  special  bills.  He  was  usually 
requested  to  look  after  the  freight  and  notify  owners;  but  on  thid 
occasion  was  absent  from  home.  This  box  of  goods  had  never 
actually  come  to  the  hands  of  the  plaintiff,  and  the  main  question 
was  whether  a  delivery  had  been  made  according  to  the  tenor  and 
effect  of  the  contract. 

A  carrier  by  water  may  deliver  goods  on  the  wharf;  but  as  a 
general  proposition  the  consignee  is  entitled  to  actual  notice  of 
their  arrival,  that  he  may  have  an  opportunity  to  remove  or  safely 
store  them.  The  necessity  of  notice  may  however  be  waived  by  the 
previous  course  of  dealing  between  the  parties.  Here  it  was  iii 
proof  that  the  plaintiff  had  previously  received  several  consign^ 
mcnts  of  freight  by  this  same  boat,  which  had  been  delivered  on 
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the  bank  of  the  rlyer,  without  any.  notice  to  him,  and  no  complaint 
h3d  been  made, 

MoreoTer  it  maj  be  shown  that  the  uniform  usage  and  course  of 
business  of  carriers  in  the  same  trade  is  to  leare  the  goods  at  the 
landing  place  without  notice;  and  that  the  manner  of  deliveiy 
adopted  in  the  particular  instance  conformed  to  the  custom  of  the 
locality.  And  this  whether  the  usage  was  known  to  the  shipper  ox 
oonsignee  or  not  Every  person  who  contracts  with  another  for 
services  in  his  special  trade  is  understood  to  contract  with  reference 
to  the  usages  of  that  trade.  Hutchinson  Oarriers,  §  366>  and  cases 
cited  in  note. 

^  Turner  must  have  known  the  precise  character  of  Bray's  land- 
ingy  the  custom  of  the  boats  in  deliveiiing  freight,  and  the  want  o( 
facilities  for  the  proper  care  and  custody  of  it  after  it  was  left  on 
the  bank.  He  was  a  merchant  trading  in  the  vicinity,  and  this  was 
biB  shipping  and  receiving  point  If  therefore  he  was  unwilling  to 
be  bound  by  the  delivery  iji  accordance  with  the  custom  of  the 
landing,  he  should  have  attended  in  person  to  receive  his  freight^ 
or  have  designated  an  agent  for  that  purpose. 

In  the  case  of  Mitt  Boy^  13  Fed.  Rep.  181,  Oaldwbll,  J.,  in 
discussing  the  question,  when  is  the  carrier  discharged  from 
liability,  when  the  contract  is  to  carry  to  a  neighborhood  or  way- 
landing  where  there  is  no  wharf  and  no  warehouse,  and  where  the 
consignee  does  not  reside  and  is  not  to  be  found,  uses  this  Ian* 
guage: 

''  Such  landings  are  not  uncommon  on  the  rivers  of  the  south* 
west  They  are  established  or  rather  named  by  the  settlers  living 
in  the  vicinity  for  their  own  convenience,  and  to  avoid  the 
labor,  expense  and  delay  of  travelling  to  some  established  wharf  or 
landing,  where  the  usual  facilities  for  storing  goods  may  be  found. 
It  is  a  well-known  fact  that  on  the  Arkansas  and  other  rivers  in  the 
south-west,  the  distance  between  the  towns  or  established  ports 
where  there  are  warehouses  or  wharf-boats  is  often  very  great  The 
necessities  and  conveniences  of  the  settlers  imperatively  require 
that  their  goods  should  be  delivered  on  the  bank  of  the  river,  as 
near  their  homes  and  plantations  as  practicable,  regardless  of 
wharves  and  warehouses.  The  practical  sense  and  generous  spirit 
of  good  neighborship  which  characterized  these  settlers  very  soon 
devised  means  for  accomplishing  the  desired  ends. 

It  was  perceived  at  once  that  the  rules  governing  the  rights 
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aud  duties  of  carriers  by  water^  where  the  contract  is  to  carry  to 
some  established  port  haying  a  wharf  or  warehouse,  and  where  the 
consignee  resided  or  might  be  found,  or  where  he  could  be  speedily 
notified  by  telegraph  or  otherwise,  could  have  no  application  to 
these  country  or  way-landings.  It  was  seen  that  a  boat  could  not 
be  required  to  lie  at  each  one  of  thiese  landings  until  the  consignees 
appeared  to  receive  their  goods,  or  until  notice  of  their  arrival 
ooold  be  sent  to  them.  To  impose  such  an  obligation  on  a  boat 
Would  protract  her  voyage  unreasonably  and  indeQnitely,  and  no 
boat  would  receive  goods  consigned  to  a  way -landing,  if  such  an 
obligation  had  to  be  incurred.  Accordingly,  some  spot  deemed 
most  favorable  for  a  boat-landing  would  be  fixed  by  the  settlers  and 
given  a  name.  Some  settler  living  at  or  near  the  landing,  for  the 
accommodation  of  his  neighbors,  would  take  it  upon  himself  to 
notify  them  by  some  of  those  casual  methods  usual  among  people 
in  the  country,  when  goods  were  put  off  at  the  lauding  for  them, 
and  would  assume  such  care  and  oversight  over  the  goods  in  the 
meantime  as  good  neighborship  and  the  necessities  of  the  case 
seemed  to  require.  And  the  usage  and  custom  has  been  uniform 
that  when  the  boat  put  oft  goods  at  such  a  landing  in  good  order 
and  condition,  and  the  person  living  at  or  near  the  landing  was 
notified  of  the  fact  and  requested  to  look  after  them  and  notify  the 
eonsignee,  the  liability  of  the  boat  was  at  an  end.  And  the  person 
in  whose  charge,  in  a  very  general  sense,  the  goods  may  be  said  to 
be  left  at  these  landings,  and  who  is  expected  to  notify  the  con« 
signee,  is,  as  between  the  carrier  and  consignee,  to  be  regarded  at 
the  agent  or  bailee  of  the  latter,  and  not  of  the  former,  although 
no  such  relation  may  exist  in  fact  between  him  and  the  consignee, 
pr  certainly  none  other  than  that  of  a  bailee  without  award. 

**  The  usage  and  custom  relating  to  the  delivery  of  goods  at  these 
landings  is  shown  to  have  prevailed,  and  to  have  been  generally 
known  and  uniformly  acted  upon,  ever  since  boats  have  navigated 
the  Arkansas  river,  now  more  than  half  a  century.  It  is  a.  reason- 
able usage,  and  contracts  of  affreightment  will  be  presumed  to  have 
been  made  with  reference  to  it  Persons  consigning  go^s  to  such 
landings  must  therefore  be  held  to  know  their  character,  and  the 
usage  and  custom  relating  to  the  delivery  of  freight  thereat. 
Inor  point  omitted.]  JudgfMnt  aflrmmL 
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filBUBT  ▼•   SlOXB 

Where  a  plaintiff  in  an  action  for  personal  injuries  alleges  that  thej  ave  per 
manent,  tlie  defendant  is  entitled  as  a  matter  of  riglit,  to  have  a  snigical 
examination.  Bat  where  the  evidence  of  experts  is  already  abundant,  tha 
court  may  refuse  the  examination,  subject  to  review  in  case  of  abuse.* 

A  GTION  for  personal  injuries.    The  opinion  states  the 


U.  M,  d  O.  B.  Rom  and  J.  M*  Hose,  for  appellant. 
S.  P.  Hughe$f  for  appellee. 

Smith,  J.  Sandy  Smith  sned  the  reoeiver  of  a  railroad  corpoia- 
tion  to  recoyer  damages  for  being  foroibly  ejected  from  a  moying 
train.  His  complaint  alleged  severe  external  and  permanent  in- 
ternal injuries,  and  he  recovered  a  verdict  and  judgment  for 
12,000. 

The  testimony  for  the  plaintiff  tended  to  show  that  he  was  a 
colored  man,  above  sixty  years  of  age  —  one  of  a  party  of  emigrants 
that  included  his  wife  and  step-children,  besides  others;  that  they 
had  bought  tickets  from  Dyersburg,  Tenn.,  to  Surrounded  Hill,  in 
this  State;  that  after  leaving  Memphis  on  the  road  operated  by  th^ 
defendant,  it  being  now  dark,  the  conductor  demanded  the  plain- 
tiff's ticket,  which  was  surrendered;  but  the  conductor  siiid  it  was 
not  good,  although  the  rest  of  the  party  were  permitted  to  ride  on 
similar  tickets,  purchased  at  th^  same  time  and  place;  that  the 
plaintiff  had  been  compelled,  by  threats  and  intimidation,  to  jump 
off  the  train  and  was  thrown  to  the  ground  with  great  violence, 
sustaining  contusions  upon  the  head,  right  arm,  shouldor  and  hip, 
and  also  being  internally  hurt,  evidenced  by  frequent  hemorrhages, 
and  derangement  and  obstruction  of  the  bowels;  and  that  his 
health  and  capacity  to  labor  had  been  seriously  impaired  by  the 
fall.  It  did  not  appear  that  any  medical  man  had  been  called  in, 
until  along  timQ  after  the  injury  was  received;  nor  was  any  medi- 
cal testimony  given  as  to  the  nature  and  extent  of  the  injuries. 

*  See  note*  60  Am.  Rep.  156. 
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After  the  plaintiff  had  rested,  the  defendant  moved  the  court  that 
the  plaintiff  be  required  to  submit  to  an  examination  of  his  person  bj 
experts  chosen  in  equal  numbers  by  the  parties,  whose  fees  the  defend- 
ant offered  to  jNiy,  with  a  view  to  ascertain  the  character,  extent  and 
permanency  of  the  plaintiff's  hurts.    This  motion  wus  denied. 

The  earliest  reported  case  on  this  subject,  to  which  our  attention 
has  been  called,  is  Walsh  v.  SayrSj  52  How.  334,  decided  by  the 
Superior  Court  of  New  York  in  1868.  That  w^is  an  action  for 
malpractice  against  a  surgeon,  it  being  alleged  that  he  had  unskill- 
fully  performed  an  operation  on  the  plaintiff,  a  child  of  seven  years. 
The  defendant  asked  that  the  plaintiff  be  required  to  appear  and 
submit  to  a  personal  inspection  of  the  affected  i>art  by  himself  and 
anch  other  competent  surgeons  as  he  might  name,  under  the  direc- 
tion of  a  referee  to  be  appointed  for  that  purpose.  And  it  was  held 
that  the  power  of  the  court  in  the  premises  was  analogous  to  the 
power  toHK>mpel  the  discovery  of  books,  papers  and  documents,  in 
a  case  where  a  party  to  the  litigation,  knowing  or  having  the  means 
of  knowing  material  facts,  seeks  to  obtain  an  undue  advantage  by 
withholding  and  concealing  the  sources  of  information.  And  the 
judge  who  delivered  the  opinion  after  adverting  to  the  natural 
delicacy  which  disposes  the  mind  to  shrink  from  such  an  examina- 
tion, when  the  discovery  asked  is  of  a  portion  of  the  human  body, 
proceeds  to  show  that  such  investigations  are  not  unusual  in  cases 
of  mayhem,  of  divorce  for  impotency,  and  of  alleged  pregnancy. 

This  case  was  approved  in  Shaw  v.  Van  Rensselaer^  60  How.  Pr. 
143.  And  the  right  of  the  court  to  order  an  examination  in  an 
action  for  personal  injuries  was  considered  unquestionable  in  ifeir* 
roU  V.  N.  Y.  R.  Co.,  1  Hun,  268. 

An  important  authority  upon  the  subject  is  the  case  of  Schroeder 
V.  Chicago,  etc.,  R,  Co.,  47  Iowa,  375.  Upon  this  question 
the  court  says:  ^'The  issues  of  the  case  involved  the  extent  of  the 
injuries  inflicted  upon  the  plaintiff,  and  their  effect  upon  his  health 
and  strength.  He  testified  upon  the  first  trial  that  he  was  so  far 
disabled  that  he  could  not  engage  in  labor  requiring  the  exercise  of 
eommon  strength  and  activity.  The  testimony  was  to  the  effect 
that  his  hip  and  back  were  the  seat  of  great  pain,  that  the  injuries 
had  impaired  his  nervous  system,  and  that  his  limbs  and  some  of 
his  internal  organs  were  to  an  extent  paralyzed. 
..  /'  After  the  jury  were  impanelled,  and  before  the  introduction  of 
any.  testimony,  the  defendant  filed  a  written  application  asking 
VoL.LV— 74 
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that  a  proper  order  of  the  court  be  made,  requiring  the  plaintiff  to 
submit  to  an  examination  by  physicians, and  surgeons,  that  they 
might  determine  the  true  condition  of  his  health,  and  the  charact^ 
and  extent  of  his  ailments,  to  the  end  that  it  might  be  knoim 
whether  indeed  he  was  suffering  from  any  disability,  and.  if  so 
found,  whether  it  originated  from  the  injuries  sustained  by  the 
timbers  falling  upon  him,  as  claimed  by  him  in  his  petition  and 
testimony.  The  defendant  in  its  application  asked  that  such  an 
examination  should  be  made  by  a  proper  number  of  physicians,  to 
be  selected  in  equal  numbers  by  plaintiff  and  defendant,  and  it  wa^ 
proposed  by  the  defendant  that  its  owii  medical  offioer.  should  not 
be  one  of  the  number,  and  that  the  expenses  of  such  an  examina> 
tion  would  be  paid  by  the  defendant 

**  Whoever  is  a  party  to  an  action  in  a  court,  wiiether  a  natural 
person  or  a  corporation,  has  a  right  to  demand  therein. the  admin* 
istration  of  exact  justice*  The  right  can. only  be;  secured  and  fully 
respected  by  obtaining  the  exact  and  full  truth  touching  all  mnir 
ten  in  issue  in  the  action.  If  truth  be  hidden,  injustice  will  be 
done.  The  right  of  the  suitor  then  to  demand  the  whole  truth  is 
unquestioned;  it  is  the  correlative  of  the  right  to  exact  justice.  **  ^ 

**  To  our  minds  the  proposition  is  plain  that  a  careful  examini^ 
tion  by  learned  and  skilled  physicians  and  surgeons  would  have 
opened  a  road  by  which  the  cause  could  have  been  conducted 
nearer  to  exact  justice  than  in  any  other  way.  The  plaintiff,  as  it 
were,  had  under  his  own  control  testimony  which  would  have  re- 
vealed the  truth  more  clearly  than  any  other  that  could  have  been 
introduced.  The  cause  of  truth,  the  right  administration  of  tho 
law,  demand  that  he  should  have  produced  it.  ^  "^  * 
,  **  But  it  is  urged  that  the  court  was  clothed  with  no  power  to 
enforce  obedience  of  the  plaintiff,  had  such  an  order  been  made. 
Its  power  in  our  judgment  was  amply  sufficient  to  coerce  obedi- 
ence. The  plaintiff  would  have  been  ordered  by  the  court,  by 
submitting  his  person  to  examination,  to  permit  the  introduction 
of  testimony  in  the  case.  His  refusal  would  have  been  an  impedi- 
ment to  the  administration  of  justice,  and  a  contempt  of  tlie  court's 
authority.  He  would  have  been  subject  to  punishment  as  a  recus** 
ant  witness  who  refused  to  answer  proper  questions  propounded  to 
him.  Should  such  recusancy  too  long  delay  the  court,  or  prove  an 
effective  obstruction  to  the  progress  of  the  case,  the  court  could 
have  stricken  from  the  pleadings  all  the  allegations  as  to  permanent 
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injoiy  and  withdrawn  from  the  jary  thut  part  of  the  case.  The 
plaintilF,  by  yolnntarfly  withdrawing  his  daim  for  such  injury^ 
would  have  been  reljeyed  from  the  necessity  of  such  examination^, 
and  proceedings  as  for  contempt  woald  have  been  suspended. 
When  it  is  remembered  that  phuntifl  was  a  witness  before  the 
court,  that  the  examination  of  his  person  would  haye  had  the  efiEec^ 
to  elicit  testimony  from  him,  the  power  of  the  court  oyer  him  is 
feadily  understood. 

''  It  is  said  that  the  examination  would  haye  subjected  him  t^ 
danger  of  his  life,  pain  or  body,  and  indignity  to  his  person.  The- 
Teply  to  this  is  that  it  should  not,  and  the  court  should  haye  been 
careful  to  so  order  and  direct.  Under  the  explicit  directions  of  the* 
court  the  physicians  should  haye  been  restrained  from  imperiling^ 
in  any  degree  the  life  or  health  of  the  plaintiff.  The  use  of  anosr 
ihetics,  opiates,  or  drugs  of  any  kind  should  haye  been  forbidden, 
if  indeed  it  had  been  proposed,  and  it  should  haye  been  prescribed 
fh^t  he  should  be  subjected  to  no  tests  painful  in  their  character. 
As  to  the  indignity  to  which  an  examination  would  haye  subjected 
him,  as  urged  by  counsel,  it  is  probably  more  imaginary  than  real 
An  examination  of  the  person  is  not  so  i^garded  when  made  for 
the  purpose  of  administering  remedies.  Those  who  effect  insur- 
ance upon  their  lives,  pensioners  for  disability  incurred  in  the 
military  service  of  their  country,  soldiers  and  sailors  enlisting  in 
the  army  and  navy,  all  are  subjected  to  rigid  examinations  of  their 
bodies,  and  it  is  never  esteemed  a  dishonor  or  indignity.  The 
standing  and  character  of  the  physicians  who  should  have  been 
appointed  to  make  the  examination  would  not  only  have  secured 
the  plaintiff  from  insult  or  indignity,  but  would  have  been  a  guar* 
4tnty  that  nothing  would  have  been  attempted  which  would  have 
endangered  his  life  or  health.    '^    *    * 

^'  It  is  the  practice  of  the  courts  of  this  State,  sanctioned  by 
more  than  one  decision  of  this  court,  to  permit  plaintiffs  who  sue 
for  personal  injuries  to  exhibit  to  the  jury  their  wounded  or  injured 
limbs,  in  order  to  show  the  extent  of  their  disability  or  suffering. 
If  for  this  purpose  the  plaintiff  may  exhibit  his  injuries,  we  see  no 
reason  why  he  may  not,  in  a  proper  case  and  under  proper  circum- 
stances, be  required  to  do  the  same  thing  for  a  like  purpose  upon 
the  request  of  the  other  party.  If  he  may  be  required  to  exhibit 
,his  body  to  the  jury,  he  ought  to  be  required  to  submit  it  to  exam- 
ination of  competent  professional  men.'' 
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Citing  WhUe  y.  MUwaukM  City  R  Co.,  61  Wis.  536;  s.  a,  50 
Am.  Bep.  154,  and  Atchison,  Topeka  and  Santa  Fb  ILOo.r.  Tkul, 
29  Kanl  46G;  8.  c,  44  Am.  Bep.  659,  is  also  in  point 

[Omitting  extracts.] 

Bryant  t.  SiiUwM,  24  Penn.  St.  317,  was  a  suit  on  a  building 
contract  and  the  defense  was  that  the  house  had  been  improperly 
constructed.  Before  the  trial  the  plaintiff  sent  a  person  to  examine 
the  house,  so  that  he  might  be  able  to  testify  how  the  work  was 
done.  The  defendant  refused  to  let  him  go  through  the  house  for 
the  purpose.  Judge  Black,  in  the  course  of  his  opinion,  said: 
^^  To  smother  eridcnce  is  not  much  better  than  to  fabricate  it  *  *  '^ 
It  ought  to  be  understood  that  where  one  party  has  the  subject 
matter  of  the  controrersy  under  his  exdusiTe  control,  it  is  never 
safe  to  refuse  the  witnesses  on  the  other  side  an  opportunity  to 
examine  it,  unless  he  is  able  to  giro  a  very  satisfactory  reason. 
Here  there  was  no  ground  to  believe  that  the  witness  would  misrep- 
resent what  he  might  see.  If  the  defendant  had  felt  such  a  suspi- 
cion, he  could  have  shown  the  house  to  as  many  others  as  he  chose, 
■and  overwhelmed  the  one  perjured  man  by  a  host  of  honest  ones.'* 

The  only  case  that  militates  against  these  views,  that  we  are 
aware  of,  is  Lloyd  v.  H,  dk  8t.  Jos.  R.  Co.,  53  Mo.  500,  where  it  is 
said:  ''The  proposal  to  call  in  two  surgeons  and  have  the  plaintiff 
examined  during  the  progress  of  the  trial  as  to  the  extent  of  her 
injuries  is  unknown  to  our  practice  and  to  the  law.  There  was 
abundant  evidence  on  this  subject  on  both  sides;  any  opinion  of 
physicians  or  surgeons  at  that  time  would  have  only  been  cumula- 
tive evidence  at  best,  and  the  court  had  no  power  to  enforce  such 
an  order.*' 

The  refusal  may  have  been  proper  enough  in  that  case,  as  it 
appears  that  expert  testimony  had  already  been  introduced,  which 
in  the  opinion  of  the  court  was  sufficient.  But  upon  the  question 
of  power  and  the  means  of  enforcing  obedience  to  the  order,  the 
decision  seems  not  to  have  been  well  considered.  Courts  have  very 
efficient  remedies  in  their  hands  for  the  punishment  of  recusant 
witnesses  or  parties  to  suits. 

The  rule  to  be  deduced  from  these  cases  is  that  where  the  plain- 
tiff in  an  action  for  personal  injuries  alleges  that  they  are  of  a  per- 
manent nature,  the  defendant  is  entitled,  as  a  matter  of  right,  to 
have  the  opinion  of  a  surgeon  upon  his  condition — an  opinion 
based  upon  personal  examination. 
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In  refusing  to  order  the  examination,  as  it  may  do  when  the 
evidence  of  experts  is  already  abundant,  the  Circuit  Court  must 
exercise  a  sound  discretion;  and  its  action  is  subject  to  review  in 
case  of  abuse. 

There  could  not  be  a  more  flagrant  instance  of  the  evils  resulting 
from  such  a  refusal  than  the  present  case  affords.  The  plaintiff 
was  an  uneducated  man,  incapable  of  estimating  the  consequences 
of  his  injury,  except  by  the  pain  and  inconvenience  which  it  had 
caused  him.  He  was  able  to  walk  five  or  six  miles  the  day  after 
the  injury,  and  indeed  then  stated  that  he  had  not  been  hurt  at 
all.  No  physician  attended  him  or  testified  on  the  triaL  His 
daim  for  damages  was  based  principally  on  alleged  internal  injuries 
which  could  only  have  been  understood  and  properly  estimated  hj 
a  physician.  The  verdict  must  have  been  largely  founded  upon 
such  injuries;  for  there  were  no  visible  wounds  which  the  jury' 
oonld  appreciate.  And  yet  the  plaintiff  was  allowed  to  testify  to 
great  and  permanent  injuries,  without  the  possibility  of  successful 
contradiction,  the  only  means  of  ascertaining  the  real  facts  being 
denied  to  his  adversary. 

It  was  not  disputed  that  the  plaintiff  leaped  from  the  train 
while  it  was  in  rapid  motion.  The  court  referred  it  to  the  jury, 
under  appropriate  instructions,  to  say  whether  he  acted  voluntarily 
qr  from  a  fear,  generated  by  the  conduct  of  the  conductor,  that  worse 
consequences  might  befall  him  if  he  attempted  to  remain  in  the  car. 

For  the  error  aforesaid,  the  judgment  is  reversed  and  cause  re« 
manded  for  another  trial. 

Judgment  reversed  and  cause  remanded* 


FoBT  Smith  y.  Dodsok. 

(46  Ark.  296.) 

Constitutional  law — etiray»* 

A  elty  ordinance,  enacted  under  the  authority  of  a  statnte,  authorizing  the 
impoanding  of  liogs  foand  running  at  large  in  tlie  citj,  and  their  sale  for 
ooBts  and  expenses,  after  public  notice  of  sale,  without  further  notice  to  the 
owner,  is  valid.* 

*  See  Wilcox  v.  Hemming  (58  Wis.  144),  46  Am.  Rap.  625;  note,  83  Am.  Rep.  616 
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ACTION  for  valae  of  hog.    The  opinion  states  the  casob    The 
plaintiff  had  judgment  below. 

Ciiy  ailometff  for  appellant. 
Collins  dk  Balchy  for  appellee. 

CooKRiLLy  0.  J.  The  marshal  of  the  city  of  Fort  Smith,  finding 
tk  hog  belonging  to  the  appellee  at  large  upon  the  streets  of  the  city, 
seized  and  impounded  it,  and  afterward  sold  it  at  public  outcry. 
The  appellee  recovered  judgment  for  the  value  of  the  animal  in  an 
action  against  the  city.  On  the  trial  the  city  offered  to  justify  the 
-act  by  proving  a  sale  under  an  ordinance  passed  by  the  council, 
authorizing  the  impounding  and  sale  of  swine  found  running  at 
large,  but  the  court  ruled  that  the  ordinance  was  invalid,  and  re- 
jected the  evidence  offered.  This  ruling  of  the  court  is  the  only 
question  pressed  by  counsel  for  determination. 

The  ordinance  is  said  to  be  invalid  because  not  within  the  power 
specifically  conferred  upon  the  council  by  the  act  of  the  legislature. 
Under  the  title  of  ^*  General  Powers  of  Cities  and  Towns,"  Mansf. 
Dig.,  g  757,  is  the  following  provision: 

**  They  shall  have  the  power  to  restrain  and  regulate  the  running 
at  large  of  cattle,  horses,  swine,  sheep  and  other  animals  within  the 
limits  of  the  corporation;  to  authorize  the  distraining,  impounding 
and  sale  of  the  same,  for  any  penalty  imposed  by  any  ordinance  or 
regulation,  and  all  costs  of  the  proceeding." 

In  execution  of  the  powers  conferred  by  this  provision,  the  coun- 
cil of  Fort  Smith  passed  the  ordinance  now  in  question.  It  forbids 
the  running  at  large  of  hogs  and  other  animals  in  the  city  limits; 
establishes  a  pound  and  authorizes  the  city  marshal  or  policeman 
to  cause  any  hog  found  running  at  large  to  be  seized  and  impounded; 
it  provides  a  reasonable  fee  for  services  performed  in  impounding, 
feeding  and  caring  for  the  animal  after  seizure,  and  makes  it 
the  duty  of  the  marshal  to  sell  any  impounded  animal  aftei  giving 
five  days^  notice  by  posters  in  public  places  in  the  city — the  pro- 
ceeds of  sale,  after  deducting  the  costs  of  seizure,  impounding  and 
keeping  the  animal,  to  be  held  for  the  benefit  of  the  owner. 

It  is  argued  that  where  no  penalty  is  imposed  by  the  ordinance, 
no  power  to  impound  or  sell  any  of  the  enumerated  animals  is  con- 
ferred by  the  statute.  This  position  assumes  that  the  authority  to 
impound  and  sell  is  granted  only  by  that  clause  of  the  statute  re- 
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laiing  to  the  penalty,  But  this  is  a  false  hypothesis.  The  first 
clause  of  the  section  cited  confers  the  power  to  **  restrain  and  rega- 
late  the  running  at  large''  of  the  animals  enumerated.  These 
words  alone  confer  authority  to  establish  the  customary  means  of 
preventing  the  evil  aimed  at,  according  to  the  familiar  principle, 
that  all  power  is  implied  which  is  necessary  to  give  efTect  to  that 
expressly  conferred.  Town  of  Russettville  v.  White,  45  Ark.  485; 
Orovcry.  Huckins,  25  Mich.  476;  WAitloekr.  West,  26  Conn.  406; 
Ooselink  y.  CampbeU,  4  Iowa,  296;  Varden  y.  Mount,  78  Ey.  86; 
&  0.,  39  Am.  Rep.  208;  Whitfield  y.  Longest,  6  Ired.  268. 

Hogs  and  other  animals  running  at  large,  contrary  to  lawful  pro* 
hibition,  are  regarded  in  the  light  of  a  nuisance,  and  the  usual  and , 
established  method  of  suppressing  the  nuisance  is  by  impounding 
the  animals  and  causing  a  sale  for  the  costs  of  the  proceeding. 
Cases,  sup.  But  the  authority  to  impose  a  fine  or  penalty  in  per- 
sonam upon  the  owner  would  not  arise  by  necessary  implication 
from  the  first  clause  of  the  section,  and  the  obvious  intention  of 
the  succeeding  clauses  in  relation  to  the  penalty,  was  to  enlarge 
rather  than  to  limit  the  power  granted  by  the  preceding  clause,  and 
enable  the  city  not  only  to  suppress  the  nuisance  but  to  punish  the 
person  responsible  for  it.  As  the  ordinance  attempts  only  to  sup- 
press the  nuisance,  it  does  not  reach  the  limit  of  the  power  granted, 
much  less  overleap  it.  But  the  ordinance  may  be  justified  under 
the  second  clause  of  the  section  also.  The  power  is  expressly  given 
to  seU  for  costs  when  a  sale  is  made  for  a  penalty.  Now,  as  the 
costs  referred  to,  by  clear  implication,  include  the  costs  of  "dis- 
training, impounding  and  sale,''  the  question  arises:  Is  it  neces- 
sary to  a  valid  exercise  of  this  power  that  the  council  shall  go  to 
the  full  extent  of  the  authority  conferred,  and  impose  a  penalty  for 
the  nuisance  before  they  can  render  an  impounding  efFecttial  by  a 
sale  for  the  costs  and  charges?  In  answer  to  this  question  the  Su- 
preme Court  of- Michigan,  in  Orover  v.  Huchins,  supra,  in  a  case 
like  this,  say:  ''  A  party  is  not  to  be  heard  to  complain,  if  in  the 
punishment  for  a  breach  of  the  penal  laws  some  severable  part  of 
what  is  or  should  be  the  legal  penalty  is  omitted." 

Again,  it  is  urged  that  the  ordinance  forfeits  the  impounded 
animal  without  judicial  proceedings  and  without  '*  due  process  of 
law.*'  The  ordinance  does  not,  strictly  speaking,  create  a  forfeit- 
ure, for  after  paying  the  reasonable  expenses  of  impounding  and 
celling,  provision  is  made  for  paying  the  residue  of  the  proceeds  of 
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sale  fco  the  owner  of  the  auimal.  Bagley  v.  Casiile,  42  Ark.  77.  A 
notice,  such  as  is  likely  under  the  circamstances  to  reach  the  partj 
conoemedy  is  required.  This  is  all  that  is  necessary  in  such*  oases. 
*'In  judging  what  is  Mue  process  of  law/ "said Mr.  Justice  Brad- 
LBY  in  Davhilson  y.  New  Orleans^  96  U.  S.  107>  **  respect  must  be 
had  to  the  cause  and  object  of  the  taking,  whether  under  the  taxing 
power,  the  power  of  eminent  domain,  or  the  power  of  assessment 
for  local  improyements  or  none  of  these  and  if  found  to  be  suitable 
or  admissible  in  the  special  case,  it  might  be  adjudged  to  be  'due 
process  of  law';  but  if  found  to  be  arbitrary,  oppressive  and  unjust 
it  may  be  declared  to  be  not  'due  process  of  law."'  Such  sum- 
mary proceedings  without  the  form  of  judicial  trial  hare  universally 
been  held  valid  as  falling  within  the  police  power  of  the  govern- 
ment. McKibbtn  v.  Fort  Smithy  35  Ark.  352;  Ooselink  v.  Camp- 
belly  supra;  Oilchnst  v.  Schmidlingy  12  Kans.  263;  Chraver  v. 
Sucktns,  supra;  Campau  v.  Langleyy  39  Mich.  451;  B.  o.,  33  Anu 
Rep.  414;  Moore  v.  SMey  11  Lea,  35;  Mayer  of  CartersvUle  v.  Zan- 
iam,  67  Gku  753;  WJutfield  v.  Longest,  supra. 

The  case  of  Varden  v.  Mouni,  supra,  relied  upon  by  the  appel- 
lee seems  to  be  an  exceptional  case  in  this  particular  line.  The 
city  ordinance  in  that  case  presented  the  same  essential  features  as 
the  Fort  Smith  ordinance,  but  the  court  assume  that  its  provisions 
created  a  forfeiture  of  the  impounded  animal  and  proceeded  to 
determine  that  that  could  not  be  done  without  a  judicial  investiga- 
tion. Before  the  determination  of  this  case,  the  Supreme  Court  of 
Kansas,  in  disposing  of  a  similar  question,  used  this  language: 
''  When  nothing  is  attempted  to  be  imposed  upon  the  owner  of  the 
stock  as  damages  or  penalty,  but  only  the  reasonable  cost  of  taking 
up,  impounding  and  keeping  the  same,  and  sufficient  notioe  is  pro- 
vided for,  and  the  ordinance  authorized  by  L4ie  city  charter,  it  is 
believed  that  no  court  has  ever  held  the  law  or  the  ordinance 
founded  thereon  to  be  unconstitutional  or  invalid,  although  the 
sale  may  not  be  made  under  judicial  process^  although  there  may 
be  no  provision  for  a  judicial  investigation,  except  the  general  reme- 
dies to  determine  whether  the  law  or  the  ordinance  had  been  com* 
plied  with,  and  although  the  notice  provided  for  may  not  be  a  per- 
sonal notice,  but  only  a  notice  by  publication  or  by  posting."  This 
we  think  the  correct  view.  Certainly  no  greater  right  to  a  judicial 
investigation  exists  in  such  a  matter  than  in  the  case  of  an  estray 
or  the  sale  of  real  or  personal  property  for  non-payment  of  taxes. 
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It  foUowB  that  the  ooart  erred  m  excluding  the  eridence  offered 
bjthe  dty  m  justification  of  the  side,  aud  the  judgment  must  be 
JwafieJ  and  the  oase  remanded  for  a  new  trial. 

Judgment 
VcL.LY  —  76 


3<>'.  • 
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flbfyoraitfw — r<y*<  to  kM  kmS, 

SUbaof/k  a  eovpomton  Is  forbidden  by  Ita  charier  to  hold  leal  eiMe,  fsl  a 
deed  of  land  to  it  ie  valid  until  vaoated  by  a  direol  praosedlng  hj  the  SMe 
for  that  porpoae. 


oaae.    The 


AOTION  to  reoover  land.    The  opinion  etetes  the 
plaintiff  had  judgment  below. 

0.  M.  Busbee,  for  plaintiffs 

Jno.  DmmrmXf  Jr.,  for  defendant 

Ashe,  J.  The  only  exception  taken  by  the  defendant  on  the 
trial  was  to  his  honor's  raling  adversely  to  his  contention,  that 
under  the  23d  section  of  the  Act  of  Incorporation,  Laws  of  1852, 
ch.  136,  the  railroad  company  was  incapable  of  taking  or  making 
tiUe  to  the  land,  and  that  the  estate  was  in  the  heirs  of  Blijah 
E[ardison»  who  was  dead. 

The  section  of  the  act,  relied  upon  by  the  defendant  as  the  ground 
of  his  exception,  is  as  follows:    ''That  the  said  company  may  pur- 
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ohABOy  haire  and  hold  in  fee  for  a  term  of  yean,  any  lands,  ten&- , 
ments  or  hereditaments  which  may  be  necessary  for  said  road  or. 
the  appnrtenanoes  therefor,  or  for  the  erection  of  depositories^ : 
store-hoQses,  houses  for  the  offloers,  servants  or  agents  for  the  com- 
pany, or  for  workshops  or  foundries  to  be  used  for  said  company, 
or  for  procuring  stone  or  other  materials  necessary  to  the  construo- 
tion  of  the  road,  or  for  effecting  transportation  thereon,  and  for  no 
other  purpose  whatever."    But  in  connection  with  this  section  in, 
ascertaining  the  powers  conferred  by  the  charter  of  the  company^ 
fhe  fifth  section  of  the  act  should  be  considered,  in  which  it  is  de- 
clared that  the  company  ''  shall  be  capable,  in  law  and  equity,  of 
purchasing,  holding,  selling,  leasing  and  conveying  estates,  real, 
personal  and  mixed,  acquiring  the  same  by  gift  or  devise,  so  far  as : 
shall  be  necessary  for  the  purpose  embraced  within  the  scopes 
object  and  intent  of  this  charter  and  no  further."    By  the  charter 
the  corporation  is  empowered  to  purchase,  hold  and  sell  real  prop- 
erty, for  the  purpose  of  ''procuring  stone  or  other  material  neces- 
sary to  the  constmction  of  the  road,  or  for  effecting  transportation 
thereon."    In  the  absence  of  any  evidence  with  respect  to  the  use 
made  of  the  land  after  its  purchase  by  the  company,  it  is  to  be  nre- 
snmed  that  the  land  purchased  was  acquired  for  the  purpose  an-* 
thorized  by  the  charter.    The  deed  to  the  company  covered  the; 
fee,  and  the  company  had  the  right  to  sell  and  convey  the  same. ; 
This  principle  is  announced  in  the  case  of  Tales  v.  Van  De  Bogmi^  ^ 
56  N.  T.  526,  in  which  it  was  held,  that  ''where  a  railroad  com-, 
pany  is  authorized  by  its  charter  to  acquire  by  purchase  such  real, 
estate  as  may  be  necessary  for  the  construction  of  its  road,  it  will 
be  presumed  that  lands  deeded  to  it  are  acquired  for  that  purpose, , 
By  a  deed  purporting  to  convey  a  fee  it  acquires  title  in  fee,  and 
when  the  land  is  no  longer  used  for  its  purpose,  it  has  the  right  to- 
sell  and  convey  the  same." 

But  it  is  not  necessary  that  the  plaintiff  should  resort  to  such  a, 
presumption  in  this  case  in  support  of  his  title  from  the  railroad 
company.  For  it  was  in  evidence  that  the  company  bought  the 
land  in  question  in  1856,  and  held  it  for  twenty-five  years;  that  its 
road  ran  over  the  land,  and  that  it  was  used  by  the  company  for, 
the  purpose  of  getting  wood  for  fuel  and  cross-ties.  These  were 
materials  certainly  esasntial  to  the  purpose  for  which  the  company 
was  chartered. 

The  cross-ties  were  neoessary  to  the  construction  of  the  road; 
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mid  its  repairs,  and  the  fuel  was  equally  necessary  after  the  road 
was  constructed,  in  effecting  transportation  so  that  the  purchase  of 
the  land  by  the  company  was  strictly  within  the  power  conferred  • 
by  the  charter,  and  having  used  it  for  the  purpose  for  which  it  wa^ : 
purchased,  it  had  the  right,  under  the  fifth  section  of  the  act  to  sell : 
it  when  it  was  no  longer  needed  for  that  purpose.  . 

But  there  is  another  view  of  the  subject  which  is  &tal  to  the  • 
contention  of  the  defendant.     Conceding  that  the  railroad  com-  ^ 
pany  had  not  purchased  the  land  in  question,  nor  used  it  for  the ' 
purpose  contemplated  by  the  charter,  the  deed  from  Haidison  to  it' 
vested  the  legal  title,  and  its  right  to  purchase  and  hold  the  land 
cod  Id  not  be  collaterally  assailed.     No  one  but  the  State  could  take . 
advantage  of  the  defect  that  the  purchase  was  vUra  vires.     This 
principle  is  fully  sustained  by  the  authonties.    Like  an  alien  who 
is  forbidden  by  the  local  law  to  acquire  real  estate,  he  may  take  and 
hdjd  title  until  ^'oflBce  found.''    Fairfax  Devisees  v.  Hunter^s  Les»- 
seeity  7  Granch,  604 

'At  common  law,  corporations  generally  have  the  legal  capacity  to 
take  a  title  in  fee  to  real  property.    They  were  prohibited  in  En- 
gland by  the  statutes  of  mortmain,  but  these  statutes  have  never 
been  adopted  in  this  State,  so  that  the  common-law  right  to  take' 
an  estate  in  fee,  incident  to  a  corporation  (at  common-law),  is  un- 
limited, except  by  its  charter  and  by  statute.     But  the  authorities- 
go  to  the  extent  that  even  when  the  right  to  acquire  real  property  ' 
is  limited  by  the  charter,  and  the  corporation  transcends  its  power' 
in  that  respect,  and  for  that  reason  is  incompetent  to  take  title  to: 
real  estate,  a  conveyance  to  it  is  not  void,  but  only  the  sovereign; ' 
(here  the  State)  can  object.     It  is  valid  until  assailed  in  a  direct 
proceeding  instituted  by  the  sovereign  for  that  purpose.     Leaxem 
V.  HiUegaSy  7  Serg.  &  R.  313;  Oonndie  v.  NarthampUmWaier  Uo.^  7 
Penn.  St.  233;  National  Bank  y.  Whiting,  103  H.  S.  99;  Angellft. 
Ames  Corp.,  §g  152-777;  Runyon  v.  Cosier ,  14  Pet  122*  Bank  v. 
Poiteaux,  3  Rand.  136. 

The  case  of  Leazern  v.  Hilegas^  supra,  was  very  similar  to  the 
one  before  us,  in  the  facts  and  the  questions  of  law  involved.  The 
plaintiff  there  claimed  the  land  through  the  Bank  of  North 
America,  by  deeds  of  conveyance  to  and  from  said  bank.  The 
bank  was  restricted  by  its  charter  from  purchasing  land  except  for 
certain  purposes,  which  it  had  transcended,  and  the  defendant  con« 
tended  that  the  bank  was  incapable  of  purchasing  and  alienating  the 
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land.  But  the  court  held,  *'  the  bank  might  take  independent  of 
a  provision  in  the  act  of  incorporation,  and  that  the  title  of  the 
Gor]K>ration,  like  that  of  an  a]ien>  would  be  defeasible  only  by  the 
State.  No  one  can  take  advantage  of  the  defect  (of  title)  but  the 
State.  ** 

In  Illinois  it  was  held,  that  **  when  a  corporation  was  authorized 
by  its  charter  to  purchase  real  estate  for  certain  purposes,  but  for 
no  other,  a  deed  executed  to  it,  by  one  having  capacity  to  convey, 
vested  the  title  m  the  corporation,  and  that  such  title  could  be  as- 
sailed on  the  ground  that  the  purchase  was  ultra  vires,  only  by  the 
State,  or  by  a  stockholder,  but  not  by  the  grantee.''  Hough  v. 
Cook  Coiinfy  Land  Co,,  78  111.  23. 

The  deduction  from  the  authorities  is,  that  if  the  corporation  ac- 
quired the  land  for  any  of  the  purposes  authorized  by  the  charter, 
its  purchase  and  sale  were  valid;  and  if  on  the  other  haiid,  it  tran- 
scends the  aatli  )rity  conferred  by  the  charter,  its  purchase  and  sale 
would  still  be  valid  against  every  body  except  the  State,  and  its 
title  could  not  be  collaterally  assailed,  as  was  attempted  in  this  case. 

[Minor  point  omitted.] 

There  is  no  error.  The  judgment  of  the  Superior  Oourt  is  af- 
firmed. 

Judgment  affirmed. 

Boyd  v.  TirBPnr. 

(94  N.  C.  UT.) 

Fra/ud  —  e»tapp€l  of  married  woman  Sy. 

A  Bcm  and  his  mother,  a  married  woman,  entered  into  an  agreement  to  defraud 
Ills  creditors,  in  parsnance  of  which  he  conveyed  his  lands  to  her.  and  ia 
her  name  and  as  her  agent  contracted  to  sell  them'  to  a  bona  fide  purchaser. 

.  After  a  portion  of  the  parcliase- money  had  been  paid,  she  attempted  to  re^ 
padiate  the  contract,  and  sued  to  recover  the  land.    HM,  not  maintainable. 

ACTION  to  recover  land.    The  opinion  states  the  case.     The 
plaintiff  had  judgment  below. 

George  A.  Slivford,  for  defendants. 

Smith,  C.  J.  The  facts  ascertained  by  the  jury,  in  connection 
with  the  admissions  of  the  parties,  are  in  substance  as  follows. 
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One  W.  Boyd,  whoee  fall  name  for  breirity  we  omit,  a  son  of  the 
plaintiff,  who  at  the  time  of  the  transactions  which  gare  rise  to  the 
Controversy  was  a  married  woman,  being  in  debt,  entered  into  a 
oovinous  agreement  with  her,  in  order  to  place  his  proper^  beyond 
the  reach  of  creditors,  and  to  defraud  them  of  their  just  rights,  he 
was  to  canse  such  lands  as  he  might  thereafter  buy,  and  particu- 
larly the  two  tracts  demanded  in  the  action,  to  be  conyeyed  to  her> 
and  he  was  to  act  in  her  name  and  as  her  agent  in  making  both  the 
purchases  and  dispositions  of  them.  In  carrying  out  the  fraudu- 
lent arrangement,  the  tracts  described  in  the  complaint,  the  title  to 
which  had  been  vested  in  her,  were  contracted  by  him  to  be  sold  to 
Linda  Hesser  and  her  children,  eight  in  number,  for  the  price  of 
$500,  to  be  paid  in  semi-annual  installments  of  150  each,  and  to  this 
end,  he  executed  a  bond  for  title  to  them,  describing  the  said  Linda 
as  guardian  of  the  others,  wherein  it  is  stipulated  that  the  two 
tracts  or  one  of  them  (for  there  is  an  apparent  repugnancy  in  the 
terms  of  the  condition),  shall  be  conveyed  to  the  vendees  on  pay- 
ment of  the  purchase-money.  This  instrument  purports  to  be  the 
bond  of  the  plaintiff,  and  oondudes  in  these  words: 

''  Given  under  our  hands  and  seal,  this  the  1st  day  of  February^ 
1877.  Elizabeth  Boyd,  (seal). 

.  H.  H.  Bbadlbt.  Done  by  W.  J.  G.  B.  Boyd,  Agent" 

On  this  contract,  payment  in  two  notes,  one  of  $200,  and  the 
other  of  $155,  in  the  aggregate  $355,  have  been  made  by  said  Idnda 
to  said  agent. 

The  bond  for  title  with  its  equities,  by  successive  assignments 
from  all  but  three  of  the  obligees  (and  of  those  assigning,  some 
were  under  coverture  at  the  time),  has  been  transmitted  to  the  de- 
fendant. The  several  assignees  accepted  the  bond  in*  good  faith, 
and  under  assurances  from  the  agent  that  there  remained  due  only 
$100  of  the  purchase-money,  in  full  confidence  of  the  truth  of  the 
representations  thus  made  in  answer  to  their  direct  inquiries. 

The  jury,  under  directions  to  which  exception  was  taken  by  the 
defendant,  in  response  to  issues  submitted  by  them,  find  and  de- 
clare that  the  said  W.  Boyd  was  not,  at  the  time  of  the  sale,  sole 
owner  of  any  beneficial  interest  in  the  land,  nor  has  he  now  any  in 
the  result  of  the  suit. 

It  was  conceded  that  the  agency  was  constituted  by  ]mrol  and 
without  any  writing  under  seal. 
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•  The  instructions  oomplained  of  are  in  an  abbreviated  form  to  this 
effect:  While  a  conYeyance  made  by  a  debtor,  with  intent  to  avoid 
payment  of  his  debts,  or  to  defeat  the  claims  of  creditors,  would 
be  void  at  the  election  of  the  latter,  it  was  only  void  and  inopera- 
tive against  creditors,  but  would  be  effectual  to  pass  the  estate  as 
between  the  parties  to  the  transaction,  and  no  evidence  had  been 
offered  to  show  the  defendant  to  be  such  creditor.  In  such  case, 
Boyd  was  not  sole  owner  of  a  beneficial  interest  in  the  premises, 
when  he  undertook  in  the  plaintiffs  name  to  make  the  contract, 
nor  has  he  now  an  interest  in  the  fruits  of  a  recovery. 

The  ruling  upon  the  invalidity  of  the  writing,  put  in  the  form 
of  a  bond  of  the  plaintiff,  is  entirely  correct.  It  has  no  binding 
force  as  a  contract  upon  either  the  plaintiff  or  the  agent;  not  upon 
her,  by  reason  of  the  disability  of  coverture,  and  this  removed,  for 
want  of  authority  under  a  sealed  instrument  to  enter  into  the  obli- 
gation; not  upon  him,  because  upon  its  &ce  the  contract  purports 
to  be  her  undertaking,  and  there  are  no  operative  words  affecting 
him*  Sellers  v.  Streaior,  5  Jones,  261;  lUher  v.  Pender,  7  Jones, 
483;  Holland  v.  Clark,  67  N.  0. 104. 

The  portion  of  the  charge  to  which  the  defendant  excepts,  pro- 
ceeds upon  an  obvious  misconception  of  the  equity  set  up  against 
the  plaintiff's  legal  right  to  evict  the  defendant,  and  to  secure  to 
him  affirmative  relief.  The  doctrine  laid  down  by  the  court  is  in 
itself  correct,  with  the  addition  that  a  conveyance  infected  with 
fraud  is  void  as  against  a  creditor  who  is  pursuing  legal  process 
to  enforce  his  demand  and  subject  the  fraudulently  aliened  prop- 
erty to  its  satisfaction*  To  such  process  it  is  no  obstruction,  and 
the  attempted  conveyance  is  void. 

It  is,  though  covinous,  as  effectual  against  an  inactive  creditor, 
when  collaterally  drawn  in  controversy,  as  against  any  one  else, 
in  transferring  title.  But  if  the  principle  had  any  application  to 
the  &cts  of  the  present  case,  it  would  be  unavailing  to  the  defend- 
ant, since  if  the  deed  to  the  plaintiff  was  void,  and  could  be  so 
toeated,  it  would  leave  the  title  in  the  grantor,  and  equally  beyond 
the  reach  of  the  defendant  in  the  present  actioA.  as  if  no  deed  had 
been  made.  Moreover  the  rule  annuls  fraudulent  deeds  executed 
by  the  debtor,  to  place  his  property  where  access  to  it  by  final  pro- 
cess cannot  be  had,  so  as  to  leave  it  still  exposed  to  the  claims  of 
his  creditors.     Peebles  v.  Pale,  90  N.  G.  348,  and  cases  cited. 

*  But  this  learning  is  foreign  to  the  present  controversy.     The  de- 
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fendaiits'  asserted  eqnity  grows  out  of  the  fraudulent  contriyance 
by  wluch  the  agent  is  to  do  business,  for  himself  in  truth,  biit  m 
the  name  of  and  as  agent  for  his  mother,  and  then  she  undertakes 
to  screen  the  land  from  liability  for  acts  done  m  the  sphere  of  the 
agency,  and  while  repudiating  the  contract  to  sell  and  conyey,  made 
on  her  behalf,  to  retain  the  land  as  her  own.  This  arrangement 
cannot  be  allowed  to  be  consummated  and  rendered  successful,' to 
the  manifest  wrong  and  injury  of  others,  nor  can  coverture  be  used 
as  a  protection  for  a  party  engaged  in  it. 

A  court  of  equity  looks  through  the  disguises  which  cover  the 
transaction,  and  deems  the  legal  estate  charged  with  a  trust  which 
may  be  enforced,  not  by  the  agent,  but  by  those  who  in  good  faith 
deal  with  him  as  possessed  of  authority  to  make  the  contract  of 
sale.  It  is  his  property  for  this  purpose,  and  the  defendant  cannot 
be  permitted  to  hold  that  for  which  she  paid  nothing,  and  at  the 
same  time  disown  the  authority  of  the  agent  who  assumed  to  act 
for  her,  when  both  are  in  the  compass  of  the  fraudulent  agreement 
previously  entered  into  between  the  parties.  She  must  surrender 
the  land  to  him,  or  abide  by  his  disposition  of  it.  ''It  must  be 
borne  in  mind,**  says  the  court  in  Pilcher  v.  Smiih,  2  Head.  205, 
''  that  the  legal  disability  of  coverture  or  of  infancy  carries  with  it 
no  license  or  privilege  to  practice  fraud  or  deception  on  other  in- 
nocent peraons,  nor  will  the  disability  be  permitted  to  protect  them 
in  doing  so."  So  remarks  Rodman,  J.,  delivering  the  opinion  of 
the  court  in  TowIca  v,  Fisher^  77  N.  0.  443:  *'  To  estop  a  married 
woman  from  alleging  a  claim  to  land,  there  must  be  some  positive 
act  of  fraud,  or  something  done  upon  which  a  person  dealing  with 
her,  or  in  a  matter  affecting  her  rights,  might  reasonably  rely,  and 
upon  which  he  did  rely  and  was  thereby  injured."  In  Bums  v. 
McGregor,  90  N.  0.  225,  Mehrimon,  J.,  uses  this  language:  "It 
would  contravene  the  plainest  principles  of  justice,  to  allow  a  mar- 
ried woman  to  get  possession  of  her  property  under  an  engagement, 
not  binding  upon  her,  and  let  her  repudiate  her  contract  and  keep 
the  property.  If  she  will  not,  the  creditor  may  pursue  and  recover 
it  by  proper  action  m  her  hands;"  citing  numerous  cases.  See 
also  1  Story  Eq.  Jur.,  §  385;  Kelly  Oont.  Mar.  Women,  ch.  C,  §  5. 

Now  the  plaintiff  becomes  the  depositary  of  the  title  to  the  land 
bought  by  her  son  and  subject  to  his  disposal  in  her  name  asagect^ 
under  an  express  agreement  between  them  to  prevent  it<i  ^^ursuit  by 
his  creditors.    She  now  disowns  his  agency^  refuses  vo  be  boui:d  b\ 
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his  contract  made  in  her  name,  and  yet  asserts  her  right  as  owner 
to  dispossess  one  who,  as  assignee,  succeeds  to  the  rights  of  some  at 
least  with  whom-  the  obligation  to  make  title  was  entered  into, 
while  the  agent,  who  has  received  the  larger  part  of  the  purchase* 
money  in  her  name,  refuses  to  restore  it,  and  by  reason  of  insol- 
yency,  cannot  be  coerced  to  do  so. 

Such  a  fraud  cannot  be  countenanced,  and  the  plaintiff  must 
fulfill  the  contract  of  her  agent,  or  restore  the  land  to  the  rightful 
owner  that  the  contract  may  be  carried  into  effect,  or  the  purchase- 
money  paid  restored.  She  cannot  keep  his  land  and  he  the  money 
received,  and  the  purchasers  made  to  lose. all  and  be  without 
remedy  against  either.  In  rendering  judgment  for  the  plaintiff  in 
the  action,  and  denying  relief  in  any  form  from  the  action  to  re- 
cover possession,  there  is  error  and  the  judgment  must  be  set  aside. 

The  defendant  cannot  in  the  present  condition  of  the  cause  ob- 
tain the  full  measure  of  redress  demanded  in  his  counter-claim  for 
the  absence  of  the  yendees,  to  whose  interests  he  has  not  succeeded, 
and  who  have  the  same  interest  with  him  in  the  result  His  equity 
is  such  as  to  protect  him  against  the  present  suit,  while  its  enforce- 
ment in  furnishing  affirmative  relief  requires  the  presence  of  other 
interested  parties  in  the  cause. 

The  cause  will  therefore  be  remanded,  to  the  end  that  applica- 
tion may  be  made  for  an  amendment  admitting  new  parties,  and 
if  this  be  not  done,  that  judgment  may  be  entered  for  the  defend* 
ant,  declaring  that  the  plaintiff  is  not  entitled  to  recover  possession 
«f  the  premises. 

Let  this  be  certified. 

Error.  S$manded. 


Kiff  y.  Weavbr. 

(M  N.  C.  874.) 

Gift  —  catua  mortU  —  bond  and  mortgagB, 

Bonda  and  notes  secured  by  mortgage  are  a  proper  subject  of  a  gift  eattm 
mortis,  without  indorsement,  and  the  mortgage  will  be  carried  with  or  with- 
out formal  delivery. 

ACTION  by  an  administrator  to  recoyer  bonds,  notes  and  mort- 
gages.    The  opinion  states  the  case.     The  defendant  had 
judgment  below. 
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B.  B.  Winbanu,  for  plaintiff. 

David  A.  Bonus  and  J.  B.  Baiehelar,  for  defendant. 

AsHB,  J.  A  donatio  causa  mortis,  in  Nicholas  t.  Adams,  % 
Whart  17,  is  defined  by  Chief  Justice  Gibson,  to  be  "a  condi- 
tional gift,  depending  on  the  contingency  of  expected  death,  and 
that  it  was  defeasible  by  revocation  or  delivery  from  the  periL'' 
To  constitute  a  donatio  mortis  causa  the  circumstances  must  be 
i[uch  as  to  show  that  the  donor  intended  the  gift  to  take  effect,  if  he 
should  die  shortly  afterward,  but  that  if  he  should  recover,  the 
thing  should  be  restored  to  him.     Ovsrton  v.  Sawysr,  7  Jones,  6. 

From  this  definition  it  results  that  to  constitute  a  donatio  mortis 
causa  there  must  be  three  attributes.  1st  The  gift  must  be  with 
the  view  to  the  donor's  death.  2d.  It  must  be  conditioned  to  take 
effect  only  on  the  death  of  the  donor  by  his  existing  disorder;  and 
dd,  there  must  be  a  delivery  of  the  subject  of  donation.  1  WiUiam^ 
Ex.686. 

The  donation  in  this  case  possessed  all  the  qualities  of  a  donatio 
causa  mortis.  The  donor  in  his  last  illness,  on  the  Sunday  pre- 
vious to  his  death  on  the  Tuesday  following,  while  despairing  of 
all  hope  of  recovery,  handed  the  bonds  and  mortgages  in  oontro* 
versy,  in  the  presence  of  several  witnesses,  to  the  defendant,  and 
told  him  that  **  he  gave  him  the  same,  to  take  and  collect  them, 
and  that  he  might  have  the  money  and  bonds  in  case  he  died,"and- 
that  the  defendant  then  took  the  bonds  and  mortgages,  and  har 
had  possession  of  them  ever  since. 

The  plaintiff  contended  in  this  court  that  the  counter-claim 
oonld  not  be  maintained,  because  the  title  to  bonds,  bills  of  ex- 
change and  promissory  notes  could  only  be  passed  by  indorsement 
or  assignment,  and  could  not  be  transferred  by  mere  delivery,  so 
that  the  delivery  of  the  bonds  did  not  vest  the  legal  title  in  the  de- 
fendant, and  could  not  constitute  a  good  donatio  causa  mortis,  and 
that  the  counter-claim  was  therefore  defective,  because  it  did  not 
state  facts  sufficient  to  constitute  a  cause  of  action,  and  in  support 
of  his  position  he  relied  upon  the  case  of  Overton  v.  Sawyer,  7 
Jones,  6,  where  it  was  held,  that  bonds  or  sealed  notes,  given  by 
delivery  as  a  donatio  causa  mortis,  may  be  recovered  at  law  in  an 
lection  of  trover  by  the  personal  representative  of  the  donor,  and  he 
also  relied  upon  the  cases  of  Fairly  v.  McLenn,  11  Ired.  158,  and 
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Brtckhouse  y.  Briekhaisse,  11  Ire<L  404.  The  two  latter  named  caaetf* 
were  actions  of  trover  for  the  conversion  of  unindorsed  promissorj 
notes,  the  legal  title  to  which  could  not  at  that  time  be  transferred 
except  by  indorsement,  and  the  actions  were  at  law. 

But  since  that  case  was  decided  a  change  has  come  over  our  sys- 
tem of  legal  procedure.  Then  an  action  had  to  be  brought  upon 
an  unnegotiable  or  unindorsed  bond,  in  the  name  of  the  assignor, 
because  he  was  held  by  the  assignment  to  acquire  only  an  equitable* 
interest,  which  could  not  be  enforced  in  a  court  of  law,  yet  even  in 
that  case  the  court  of  law  so  far  recognized  the  interest  of  the* 
assignee,  as  to  protect  it  against  the  acts  of  the  assignor.  Lonff  t. 
Baker,  2  Hay.  1:^8,  191,  and  Hoke  v.  Carter,  12  Ired.  324.  But 
now  under  the  new  system,  the  action  on  such  an  instrument  must 
be  brought  by  the  real  party  in  interest     Code,  §  177. 

The  construction  put  upon  this  section  is  that  the  assignee  of  a 
bond  or  note  not  indorsed  is  the  proper  person  to  maintain  the* 
action  in  his  own  name,  because  he  is  the  real  party  in  interest 
Andrews  v.  McDanM,  68  N.  0.  385;  Jackeen  t.  Love,  82  N.  0.< 
404;  Bank  t.  Bynum,  84  N.  0.  24;  and  that  the  possession  of  ssk 
unindorsed  negotiable  note  payable  to  bearer  raises  the  presump- 
tion that  the  person  producing  it  on  the  trial  is  the  real  and  right- 
fol  owner.  Jackeon  t.  Lave,  supra,  and  Pate  v.  Brown,  85  N.  0. 
166. 

It  is  immaterial  whether  the  action  brought  by  the  plaintiff  iS' 
legal  or  equitable,  for  under  the  present  system  the  distinction  in 
actions  at  law  and  suits  in  equity,  and  the  forms  of  all  such  actions 
are  abolished,  and  there  is  but  one  form  of  action.    Oode,  §  138. 

The  complaint  or  counter-claim,  which  is  in  the  nature  of  a  crostf 
action,  must  set  forth  the  cause  of  action  in  a  plain  and  concise 
statement  of  facts,  Oode,  g  233;  Moore  v.  Hobbs,  77  N.  0.  65, 
and  then  the  court  will  give  such  relief  as  is  consistent  with  the* 
ease  made  by  the  complaint  and  embraced  within  the  issue.  Oode, 
§  425;  KnigM  t.  HougMalUng,  85  N.  0. 17;  CMes  t.  Kendall,  67 
N.  0. 241. 

This  action  then,  according  to  the  statement  of  the  facts  set 
forth  therein,  may  be  either  in  the  nature  of  detinue,  or  a  biU  in 
equity  for  the  delivery  of  the  bonds  and  mortgages,  but  as  the  de* 
fendant,  as  assignee  by  parol,  has  set  up  a  oounter-daim  of  tfat 
alleged  donatio  causa  mortis  of  the  bonds  and  mortgagee,  it  pre* 
sents  the  question,  whether  the  transfer  of  on  unindmed  bond, 
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creating  only  an  equitable  title  in  the  donee,  is  valid  as  a  donatio 
causa  mortis. 

That  the  defendant's  right  of  action,  by  his  counter-olaim,  upon 
the  unindorsed  bond,  is  still  an  equitable  claim  notwithstanding 
Code,  §  133,  see  1  Estee  Pleading,  122.  In  the  csise  of  Overton 
T.  Sawyer^  cited  above,  the  learned  judge,  in  the  conclusion  of  his 
opinion,  uses  the  following  language:  ''This  conclusion  is  not  at 
aU  opposed  by  the  decision  of  .Lord  Hardwick  in  Baily  v.  Snd- 
{frove,  3  Atk.  214,  that  a  bond  for  the  payment  of  money  may  be 
the  subject  of  a  donatio  caiMa  mortis.  This  was  a  case  in  chancery, 
and  it  was  held  that  the  equitable  interest  in  the  bond  passed  to 
the  donor,  which  does  not  militate  at  all  with  the  position  that 
the  personal  representative  of  the  donor  could  at  law  recover  the 
value  of  the  bond  in  an  action  of  trover."  This  is  undoubtedly  an 
authority  for  the  doctrine,  that  a  bond  without  indorsement  is  the 
Bubject  of  a  donatio  causa  mortis  in  equity. 

And  the  principle  is  fully  sustained  by  the  authorities.  When  this 
principle  was  first  applied  to  the  transfer  of  personal  property,  it  was 
limited  to  chattels,  which  might  be  delivered  by  the  hand.  But  as 
trade  and  commerce  advanced,  it  was  gradually  relaxed,  and  was  ex- 
tended, first  to  embrace  bank  notes,  then  lottery  tickets  and  securities 
transferable  by  deli  very,  such  as  notes  payable  to  bearer  or  to  order,  and 
indorsed  in  blank,  and  finally  to  bonds.  Snelgrovey.  Bailey ,  supra^ 
was  the  first  case  we  believe  In  which  the  doctrine  was  extended  to 
bonds.  There  the  donor  had  delivered  a  bond  to  the  donee,  saying, 
^*  in  case  I  die,  it  is  yours,  and  then  you  have  something." 

The  administrator  of  the  donor  filed  a  bill  in  equity  against  the 
donee  to  have  the  bond  delivered  up.  Lord  Hardwick,  before 
whom  the  suit  was  heard,  holding  that  the  bond  was  the  proper 
subject  of  a  donatio  causa  mortis^  dismissed  the  bill,  and  tlie  same 
eminent  jurist  afterward,  in  the  great  case  of  Ward  v.  Thtrner,  2 
Ves.  Sr.  443,  said  he  adhered  to  that  decision,  and  in  reference  to 
this  ciise  Chancellor  Kent  said:  ''The  distinction  made  by  Lord 
Hardwick,  between  bonds  and  bills  of  cxcliangc,  promissory  notes 
and  other  choses  in  action,  seems  now  to  bo  adopted  in  this  coun- 
try, and  they  are  all  considered  proper  subjectis  of  valid  donatio 
causa  mortis  as  well  as  inter  vivos.**  1  Kent,  379.  All  evidences 
of  indebtedness  which  mav  be  regarded  as  representing  the 
debt,  whether  with  or  without  indorsement,  are  the  subject  of  a 
donatio  mortis  causa.     Redfield  Wills,  Part  II,  312,  313,  and  to 
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aame  effect  Brown  y.  Brown,  18  Conn.  410;  Williams  Ezecutorsy. 
692;  Iredell  Executors,  52. 

It  was  at  one  time  matter  of  considierable  discussion  in  the  conrta 
of  England,  whether  a  mortgage  given  to  secure  the  payment  of  a 
bond  was  the  subject  of  a  donatio  causa  morii%  and  in  the  case  of 
Duffidd  y.  Elwes,  1  Bligh  (N.  S.)  407,  it  was  decided  upon  appeal 
to  the  House  of  Lords^  from  a  decision  of  Vioe-Chanceller  Leach, 
that  the  dSliyeiy  of  the  mortgage^  as  creating  a  trust  by  operation 
of  law,  was  good  as  a  donatio  eausa  mortis.  The  same  principle 
was  admitted  in  the  case  of  Hurst  y.  Beach,  5  Madd.  Ch.  351,  and 
a  delivery  of  a  bond  and  mortgage  as  a  donatio  causa  mortis  held 
to  be  valid,  and  the  same  doctrine  was  held  in  Duffield  v.  Elwes,  % 
Bligh  (X.  S.);  3  Pomeroy  Eq.  Jur.,  §  1148. 

The  mortgage  need  not  be  assigned.  The  assignment  of  ther 
debt,  note  or  bond,  secured  by  the  mortgage,  even  without  a  for- 
mal transfer  of  the  security,  carries  the  mortgage  with  it  1  Estee 
Plead.,  §  345.  These  authorities  establish  beyond  all  question  that 
the  bonds  and  mortgages  in  controversy  are  the  proper  subject  of  a 
donatio  causa  mortis. 

But  the  plaintiff  contended  there  was  error  in  the  instructions 
given  by  his  honor  to  the  jury,  that  the  defendant  must  prove  the 
gift  by  a  preponderance  of  evidence,  otherwise  he  would  not  be 
enti1;led  to  a  verdict.  He  insisted  that  it  being  uu  equitable  action^ 
the  defendant  must  establish  the  gift  by  clear  and  unmistakable 
proof,  and  cited  several  authorities  to  sustain  that  equitable  prin- 
ciple. Hut  admitting  the  principle,  it  has  no  application  to  a  case 
like  this.  The  possession  of  the  bond  and  mortgages  was  prima 
facie  evidence  of  ownership.  The  law  raised  the  presumption  from 
the  fact  of  possession,  and  the  onus  was  upon  the  plaintiff  to  rebut 
it.    Jackson  v.  Love',  supra,  and  the  cases  there  cited. 

The  defendant  further  excepted  to  the  instruction  that  the  plain- 
tiff, as  administrator  of  James.  Kiff,  was  estopped  to  attack  the  gift 
as  fraudulent.     In  this  instruction  there  was  error. 

The  plaintiff,  to  maintain  his  position,  relied  upon  the  case  of 
Burton  v.  Farinholt,  86  N.  C.  260,  where  it  is  held,  first,  that  a 
voluntary  transfer  of  a  chose  in  action  by  an  insolvent  donor  to  his 
children  without  valuable  considcnition  is  fraudulent  and  void> 
and  the  same  may  be  reached  in  equity  by^  creditors,  and  subjected 
to  the  payment  of  their  debts,  and  secondly,  that  an  administrator 
is  estopped  by  the  act  of  his  intestate. 
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But  thero  ii  a  distinotion  to  be  obserred  between  a  Toluntaij 
4MBignment  of  personal  property  inter  vivoi  in  fraud  of  creditoiVy' 
and  a  donatio  causa  mortis.  The  latter  does  not  take  effect  until 
after  the  death  of  the  assignor,  and  is  ambulatoiy  and  eondibonaly' 
and  reyocable  until  his  death,  and  is  likened  to  a  Jbgacj,  and  in 
that  respect  partakes  somewhat  of  the  character  of  a  testamentarj 
•disposition  of  the  property,  so  far  as  it  is  liable  for  the  intestate's 
debts,  but  it  differs  materially  from  a  will,  in  that  the  knee's  tide 
is  derived  directly  from  the  donor,  and  the  assent  of  the  repreeen* 
lative  of  the  donor  is  not  necessary  to  support  his  title,  yet  at  the 
^me  time  the  executor  or  administrator  of  an  alleged  donor  has 
<x>rzesponding  righto,  and  accordingly,  upon  a  deficiency  of  asseto 
to  pay  the  lawful  claims  of  creditors,  any  gift  causa  moriu  must 
4pTe  way,  so  far  as  may  be  necessary  to  dischaige  lawful  demanda** 
Schouler  Ex.  and  AduL,  §  219,  and  the  same  author,  in  section  2S0, 
lays  it  down,  that  ''the  executor  or  administrator,  representing 
these  and  other  interests,  against  the  express  or  implied  wishes  of  the 
•deceased  himself,  if  need  be,  may  procure  all  asseto  suitable  for  dis* 
charging  demands  of  this  chancter.  But  if  any  balance  is  left 
-oyer,  it  goes,  not  on  the  next  of  kin,  but  to  the  donee,  for  the  re- 
Tocation  of  any  gift  for  the  benefit  of  creditors  of  the  decedent,  is 
•onljpro  ianto.^'  Schouler  Ex.  and  Adm.,  §  2S0,  and  the  cases 
there  cited  in  support  of  the  text  See  also  Pomeroy  £q.  Jur., 
{  1152;  Iredell  Executors,  556. 

These  authorities,  exoept  the  last,  apply  the  doctrine  as  well  to 
assignmento  inter  vivos  as  to  donatio  mortis  causa.  This  court 
howeyer  hae  adopted  a  different  principle  as  to  bontracto  inter  vivos, 
as  in  the  case  of  Burton  y.  FarinhoU,  supra.  But  as  ito  applica- 
tion to  a  donatio  causa  mortis  is  an  open  question  in  this  State,  we 
are  at  liberty  to  adopt  the  principles  enunciated  in  Schouler  as 
above,  which  we  do,  because  it  is  consistent  with  justice  and  equity^ 
44nd  the  spirit  of  our  existing  system-  of  jurisprudence. 

There  is  no  allegation  in  the  complaint  that  these  bonds,  eta, 
were  necessary  for  the  payment  of  debts.  Whether  that  is  an  ob- 
jection that  might  be  taken  on  demurrer,  we  do  not  decide.  There 
is  no  demurrer  in  the  case,  and  the  question  of  insolyency  was  one 
of  the  elemento  of  the  plaintiff's  ownership  and  right  to  recoyer, 
and  there  was  proof  that  the  estate  of  plaintiff's  intestate  was  in- 
aolyent 

Our  conclusion  is  that  the  plaintiff  had  the  right  to  recoyer  the 
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bondB  ftnd  mortgagee  in  oontroTenj,  and  for  applying  them  to  the 
aatjgfaction  of  the  debts  of  the  intestate,  to  pay  oyer  to  the  defend- 
ant any  balance  that  may  remain* 

The  judgment  of  thd  Superior  Gourt  u  rerersed,  and  this  opinion 
muat  be  certified  to  the  Superior  Court  of  ^Hertford  county,  that 
an  account  may  be  taken  of  the  indebtedness  of  the  estate  of  James 
Kiff,  and  the  assets  that  haye  come,  or  ought  to  come  into  the 
hands  of  the  plaintiff  as  his  administrator,  applicable  thereto,  to 
the  end  that  a  final  judgment  may  be  rendered  in  the  cause  in  con*- 
tormity  to  this  opinion. 
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A  bood  dsled  in  Kortb  CkroliiiA,  sad8pedfyiiigiiop1seeefpsyflMa(l,sldMiQgll 
delivered  in  Viiginia,  is  goTsned  by  the  WHuy  law  of  KorUi  Oswillaa. 
.  (Se$na$e,p  W9d 

ACTION  on  a  bond.    The  opinion  states  the  oaee.    The  plains' 
tiff  had  judgment  below. 

John  A.  Moore,  for  plaintiflk 

A.  J.  Burton,  for  defendants* 

Abhb,  J.  The  note  sued  on  bears  date  at  Qaston,  N.  C,  and  the 
rate  of  interest  expressed  upon  its  face  is  eight  per  cent. 

The  defendants  insist  that  it  is  a  Virginia  contract;  that  the  note 
was  dellTered  to  the  plaintiflh  at  Norfolk,  Virginia,  and  that  they 
are  advised  and  beliere  that  the  rate  of  interest  at  eight  per  cent 
is  not  allowed  by  the  law  of  that  State. 

The  defendant,  by  his  demurrer,  admits  the  fact  to  be  true  as 
stated,  but  contends  that  even  if  true,  it  does  not  make  out  a  legal 
defense  to  the  action.  This  presents  for  our  consideration  the 
question,  whether  the  law  of  Virginia  or  of  North  Carolina  governs 
the  contract 

The  principles  seem  to  be  settled  by  the  current  of  authorities: 
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When  a  contract  is  made  to  pay  generally,  it  is  governed,  by  tii» 
place  where  the  contract  is  made.  1  Dan.  Keg.  Instwv§  881;: 
Arringion  v.  Oee,  5  Ired.  590.  ^ 

But  when  a  contract  states  the  parties  had  in  view  another  place 
where  the  contract  was  to  be  performed,  the  law  of  that  place 
would  govern.    ArringtonY.  Oee,  9tipra. 

In  other  words  if  no  place  is  agreed  upon  for  the  performance  of 
the  contract  the  lex  loci  cmitradus  prevails,  and  if  the  place  of  per-^ 
formance  is  stipulated,  the  lex  loci  «>Z«ifoni>  governs.  But  Judgee 
Story  holds,  that  if  a  note  be  made  bona  fide  in-  one  place,  ex-: 
pressly 'having  an  intei'cst  legal  there,  and  payable  in  another  place, 
in  which  so  high  a  rate  of  interest  is  not  allowed,  it  may  be 
sued  in  the  place  where  payable,  and  the  interest  expressed  recov- 
ered, because  the  parties  had  their  election  "to  make  the  interest 
payable  according  to  the  law  of  either  place;  or  to  express  the  same 
thing  differently,  they  may  lawfully  agree  upon  the  largest  interest 
allowed  by  the  law  of  either  place.  If  this  be  law,  and  it  must  be 
admitted  it  is  very  high  authority,  then  there  can  be  no  question 
thiat  the  plaintiffs  had  the  right  to  recover  the  amount  of  the  note,, 
with'eightper  cent  interest,  but  this  principle  is  controverted  by 
authorities  equally  high,  and  we  do  not  undertake  to  reconcile  the 
discrepancies,  for  we  do  not  consider  it  necessary  to  resort  to  that 
principle  in  order  to  sustain  the  judgment  of  the  Superior  Court. 
For  the  principle  is  concurred  in  by  all  the  authorities,  that  when 
no  place  is  fixed  by  the  contract  for  its  performance,  the  lex  loci 
coniracfus  must  govern  the  contract.  In  Arringion  v.  Oee,  supra, 
Ch.  J.  RuFFiN,  used  the  following  language:  **  For  debts  have  no 
eitus  and  are  payable  everywhere,  including  the  locus  contractus; 
and  therefore  the  law  of  that  place  shall  govern,  since  it  does 
not  appear  from  the  contract  that  the  parties  contemplated  the 
law  of  any  other  place.  There  cannot  be  any  other  rule  but  that 
of  the  place  of  the  origin  of  the  debt,  unless  it  be  that  where  the 
creditor  may  be  found,  since  the  debtor  must  find  the  creditor  for 
the  purpose  of  making  payment.  But  manifestly  this  hist  can 
never  be  adopted,  because  it  would  vary  with  any  change  of  domi- 
cile or  residence  of  the  creditor."  Then,  as  was  observed  by. 
Lord  Brougham  in  Dow  v.  Lippnauj  5  Clark  &  Fin.  1,  ''a  con- 
tract payable  generally,  naming  no  place  of  payment,  is  to  be  taken 
to  be  payable  at  the  place  of  contracting  the  debt,  as  if  it  was  ex- 
pressed to  be  there  payable.     Being  jmyable  everywhere,  the  rule  of 
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interest  must  be  determined  by  the  law  of  the  origin,  since  there 
18  nothing  else  to  give  a  rule.'' 

The  doctrine  here  enunciated  is  fully  sustained  by  1  Dan.  Neg. 
Inst.,  §  881;  2  Pars.  Cont.  586, 689;  2  Kent  Com.  467;  Story  Confl. 
Laws,  §  272. 

But  the  defendants  insist  that  their  note  was  under  seal,  and  the 
contract  was  not  consummated  until  a  delivery,  and  it  is  alleged, 
and  admitted  by  the  demurrer,  that  the  note  was  delivered  to  the 
plaintiffs  in  Norfolk,  Virginia.  But  we  think  that  is  altogether 
immaterial  If  the  defendant  had  stated  in  his  answer,  that  the 
note  was  given  to  secure  the  payment  of  goods  purchased  by  the 
defendants  from  the  plaintiffs,  who  were  merchants  of  the  city  of 
Norfolk,  there  would  have  been  some  force  in  the  contention — for 
it  is  laid  down  in  2  Pars.  Cont.  686,  *^it  a  merchant  in  New  York 
comes  to  Boston  to  buy  goods,  and  then  returns  there  and  gives  his 
note  for  them,  which  specifies  either  Boston,  or  no  place,  for  pay- 
ment, it  is  a  Boston  transaction.''  But  here  there  is  no  allegation 
that  the  plaintiffs,  ut  the  time  of  the  delivery  of  the  bond,  were 
residents  of  Norfolk,  nor  that  the  note  was  given  in  fulfilment  of 
any  contract  made  with  them  as  citizens  of  that  State.  For  aught 
that  appears  from  the  answer,  the  plaintiffs  may  have  been  resi- 
dents of  this  State,  or  of  some  other  State  besides  Virginia,  and 
therefore,  in  the  absence  of  any  such  allegations  in  the  answer,  and. 
the  bond  on  its  face  purporting  to  be  a  North  Carolina  contract, 
there  is  nothing  in  the  answer  to  prevent  the  application  of  the  rule 
of  lex  loci  contractus. 

Our  opinion  is,  there  was  no  error  in  the  judgment  of  the  Su- 
perior Court,  and  it  is  therefore  affirmed. 

Judgfuent  affirmed. 

NoTB  BT  THB  Bbfortsb  «>  ^6  followiiig  cases  Eie  reported  in  this  series 
on  this  point: 

EUgore  v.  Dempeey,  25  Ohio  8t.  418;  s.  c,  18  Am.  Rep.  806,— Where  the 
borrower  resided  in  Ohio,  the  laws  of  which  State,  at  the  time,  allowed  parties 
to  contract  for  any  rate  of  interest  not  exceeding  ten  per  cent,  and  the  lender 
resided  in  Pennsylvania,  where  six  per  cent  was  the  legal  rate  of  interest,  on 
a  loan  of  money  made  in  Ohio,  the  parties  had  a  right  to  stipulate  in  the  note 
for  interest  at  ten  per  cent  per  annum,  payable  semi-annually,  and  make  tho 
note  payable  in  Pennsylvania,  without  rendering  the  contract  usurious. 

Bowman  v.  MUler,  25  Gratt,  881;  s.  c,  18  Am.  Rep.  686.— B.,  a  resident  of 
Virginia,  took  a  promissory  note  made  by  himself,  and  indorsed  by  other  resl 
dents  of  Virginia,  blank  as  to  date  and  place  of  payment,  to  ^farvlaud,  where 
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he  inserted  a  date  and  place  of  payment  in  Biaryland,  and  negotlaled  it  aft  a 
rate  of  interest  usurious  under  tlie  laws  of  botli  States.  This  note  was 
renewed  bj  one  made  by  the  same  parties,  which  was  also  usuiionsly  dis- 
counted in  Maryland.  A  renewal  note  for  the  amount  due  made  and  Indoxaad 
and  payable  in  Virginia  by  the  same  parties,  was  given  for  the  second  note. 
By  the  laws  of  Maryland  usury  only  avoids  a  contract  as  to  the  excess  of 
interest  agreed;  by  those  of  Virginia  it  Invalidates  it.  Held,  in  an  action  on 
the  last  note,  (1)  that  the  original  contract  was  a  Maryland  one  and  could  be 
enforced  there;  (3)  that  the  note  in  suit  was  but  a  continuation  of  the  old  debt, 
made  with  reference  to  the  laws  of  Maryland,  and  not  being  void  there,  could 
not  be  avoided  in  Virginia. 

lATuUay  V.  HiU,  66  Me.  212;  8.  c,  22  Am.  Rep.  664.— A  promissory  note 
bearing  lawful  interest  was  made  in  New  Brunswick  and  secured  by  mortgage 
on  lands  in  Maine.  After  the  note  was  due  illegal  interest  was  exacted  for 
forbearance  of  payment.  By  the  law  of  New  Brunswick  usurious  contracts 
were  void,  and  the  lender  forfeited  both  principal  and  intere^,  but  In  Blaine 
the  rate  of  interest  was  not  limited.  In  an  action  to  foreclosure  the  mortgage, 
/usld,  that  the  mortgage  was  valid,  and  that  the  statute  imposing  a  forfeiture 
of  the  principal  and  interest  was  in  the  nature  of  a  penalty  and  of  no  effect 
outside  of  New  Brunswick,  and  that  the  extra  interest  paid  was  not  a  set-off. 

Overton  v.  Boitan,  9  Heisk.  762;  s.  c,  24  Am.  Rep.  867.— A.,  residing  in 
Mississippi,  sold  cotton  to  B.,  a  resident  of  Tennessee,  and  received  therefor 
the  note  of  B  under  seal,  dated  in  Mississippi,  but  payable  in  Tennessee  to 
the  order  of  D.,  a  resident  of  Mississippi,  who  indorsed  it.  It  was  a  condition 
of  the  sale  that  the  note  should  be  indorsed  by  the  defendant,  a  resident  of 
Tennessee.  The  defendant,  with  knowledge  of  the  facts,  indorsed  the  note  in 
Tennessee,  and  it  was  there  delivered  to  A.,  and  by  him  sold  to  the  plaintiff, 
who  was  ignorant  of  the  facts.  The  defendant  was  the  last  indorser.  The 
note  bore  a  rate  of  interest  lawful  in  Mississippi  but  not  in  Tennessee.  HM^ 
that  the  note,  so  far  as  related  to  defendant,  was  governed  by  the  laws  of  Mis- 
sissippi and  was  valid ;  there  was  an  implied  warranty  on  defendant's  part 
that  the  note  was  a  valid  contract,  and  executed  in  a  State  where  the  interest 
demanded  was  lawful. 

Freite  v.  BrawneU,  85  N.  J.  L.  285;  s.  c,  10  Am.  Rep.  289.—  A  bill  drawn 
in  Illinois,  and  delivered  to  the  drawee  in  New  York,  is  governed  by  the  law 
of  the  latter  place,  but  If  in  good  faith  made  payable  in  the  former  State,  any 
rate  of  interest,  not  exceeding  that  there  allowed,  may  be  reserved. 

Stickney  v.  Jordan,  58  Me.  106;  s.  c,  4  Am.  Rei|.  251. — ^A  promissory  note 
made  in  New  Hampshire,  payable  with  interest  annually  to  a  payee  resident 
in  that  State,  is  to  be  construed  according  to  the  law  of  that  State,  and  com* 
pound  interest  is  recoverable  by  an  indorser  in  an  action  In  Maine,  that  being 
the  law  of  Interest  in  New  Hampshire  in  such  cases. 

Merchants*  Bank  (^Canada  v.  OriswM,  72  N.  Y.  472;  s.  c,  28  Am.  Rep. 
159.— The  defendant,  by  a  power  of  attorney,  authorized  L.  "  as  my  agent  to 
make  draft  on  me  from  time  to  time,  as  may  be  necessary  for  .the  purchase  of 
lumber  on  my  account,  and  t6  consign  the  same  to  the  care  of  S.  A?  Co.'*  L. 
ilrew  drafts  in  hlB  own  name,  which  the  plaintiff  discounted  upon  the  faith' 
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and  ponearion  of  the  power  of  attorney.  The  drafts  weie  drawn  and  dis- 
eonnted  in  Canada,  bat  specified  no  place  of  payment.  In  an  action  npoli 
one  of  the  drafts,  hM,  that  the  contract  was  to  be  gorvmed  by  the  law  of 
Canada,  and  as  nsnry  la  not  a  defense  there,  the  plea  of  nsnry  was  not  main- 
tainable. 

Wi^fne  Ckmnty  Savings  Bank  v.  Low,  81  N.  Y.  566;  s.  c,  87  Am.  Rep.  533.— 
The  plaintiff,  a  Pennsylvania  banking  corporation,  agreed  in  that  State  with 
defendant,  a  citizen  of  New  York,  for  the  renewal  of  a  note,  made  by  the  lat- 
ter and  held  by  the  former.  The  renewal  note  was  made,  dated  and  payable 
in  New  York,  and  was  mailed  by  the  defendant  to  the  plaintiff,  with  a  check 
for  the  discount.  The  discount  was  at  a  rate  lawf al  in  Pennsylvania,  bat  nn- 
lawf nl  in  New  York.    HM,  that  the  note  was  not  nsurious  in  New  York. 

Thamtan  v.  Dean,  19  S.  C.  588;  s.  c,  45  Am.  Rep.  796.— A  note  made  in 
Sonth  Carolina,  payable  in  North  Carolina,  secured  by  a  mortgage  of  lands  im 
Boath  Carolina,  upon  interest  lawful  in  South  Carolina,  but  usurious  in  North 
Carolina,  is  enforceable  in  South  Carolina. 

BeoU  Y.  PeHee,  89  Ohio  St.  68;  s.  c.,  48  Am.  Rep.  421.—  A  note  made  in 
Ohio  by  a  dtiaen  of  Illinois,  specifying  no  place  of  payment,  but  for  money  to 
be  used  In  Illinois,  at  a  rate  of  interest  lawfal  in  Illinois,  but  unlawful  in 
Ohio,  is  valid  in  Ohio. 

We  add  the  following  references: 

In  Derringer*s  Adm.  v.  Derringer's  Adm,,  Superior  Court  of  Delaware. 
1881,  but  as  yet  unreported,  one  of  the  causes  of  action  was  a  promissory  note, 
which  stipulated  for  interest  at  the  rate  of  twelve  per  cent  per  annum.  The 
note  was  made  in  Pennsylvania,  where  the  payee  resided;  and  as  no  other 
place  was  specified,  Pennsylvania  was  conceded  to  be  the  place  of  payment. 
The  contract  therefore  was  a  Penqsylvania  contract.  It  was  made  there,  and 
that  was  the  place  of  performance.  The  legal  rate  of  interest  in  Pennsylvania 
at  the  time  of  the  making  of  the  note  was  six  per  cent,  the  same  as  in  Dela* 
ware.  In  Pennsylvania  usury  did  not  avoid  a  note  on  which  it  was  charged. 
The  principal,  together  with  legal  interest,  could  be  collected,  the  note  being 
void  only  as  to  the  usurious  excess.  In  Delaware  usurious  contracts  were,  and 
are  now  unenforceable.  The  court  held  that  the  note  in  question  could  not  be 
collected  in  Delaware.  It  was,  the  court  declared,  unquestionably  usurious, 
bearing  interest  at  a  rate  forbidden  both  by  the  laws  of  Pennsylvania  and 
those  of  Delaware.  It  had  been  shown  that  according  to  the  laws  of  Pennsyl- 
vania, with  reference  to  which  the  note  was  made,  the  principal  of  a  usurious 
note  could  be  collected,  together  with  legal  interest;  and  it  was  sought  on  the 
ground  of  comity  to  enforce  that  law  in  the  Delaware  courts.  But,  the  court 
continued,  comity  did  not  go  to  that  extent.  Whilst  every  State  should  show 
due  regard  for  the  laws  of  other  States,  it  could  not  concede  so  much  to  them 
as  to  permit  the  enforcement  of  contracts  which  were  immoral  or  against  its 
public  policy.  The  courts  of  Delaware  had  declared  again  and  again  that 
contracts  infected  with  the  taint  of  usury  were  void  and  could  not  be  enforced, 
and  in  the  case  under  consideration  the  court  could  not  extend  the  rules  of 
comity  so  as  to  permit  such  an  enforcement.  In  support  of  this  view  the  court 
cited  2  Kent  Com.  458;  and  Story  Confl.  liaws,  §  244,  etc.,  in  both  of  which  it 


612  KORTH  CAROLINA, 

Morris  V.  Hockaday. 

is  laid  down  that  no  State  is  bound  to  enforce  a  contract  wliicli  is  immoral  or 
against  its  public  policy.    The  note  was  accordingly  thrown  out  of  the  case. 

This  ruling  seems  inconsistent  with  that  in  BaiUy  ▼.  Seal,  1  Harr.  287,  267, 
where  seven  per  cent  was  allowed  on  a  New  York  contract,  that  being  the . 
legal  rate  there.     And  in  the  case  of  Parks  v.  Eoans,  5  Houst.  576,  ten  per 
cent  was  allowed  on  a  Missouri  note,  under  similar  circumstances. 

In  Akers  v.  Demond,  103  Mass.  323.  it  was  held:  '*  The  general  principle  is 
that  the  law  of  the  place  of  performance  is  the  law  of  the  contract.  But  the 
question  of  its  validity,  as  affected  by  the  legality  of  the  consideration,  or  of 
the  transaction  upon  which  it  is  founded,  and  in  which  it  took  its  inception  as 
a  contract,  must  be  determined  by  the  law  of  the  State  where  the  contract  was 
had.  No  other  law  can  apply  to  it.  Usury,  in  a  loan  effected  elsewhere,  is 
no  offense  against  the  laws  of  Massachusetts.  But  when  a  usurious  or  other 
Illegal  consideration  is  declared  by  the  law  of  any  State  to  be  incapable  of  sus- 
taining any  valid  contracts,  and  all  contracts  arising  therefrom  are  declared 
void,  such  contracts  are  not  only  void  in  that  State,  but  void  in  every  State 
and  everywhere.    They  never  acquire  a  legal  existence.** 

In  JewdU  V.  Wright,  80  N.  Y.  259,  there  was  a  contract  made  in  Connecticut, 
and  to  be  performed  in  New  York,  which  stipulated  for  interest  at  a  higher 
rate  than  was  allowed  by  the  law  of  either  State.  The  principal  question  dis- 
cussed by  the  court  was  wha$  law  governed  the  construction  of  the  contract* 
and  the  conclusion  having  been  reached  that  the  validity  of  the  contract  must 
be  determined  by  the  law  of  the  place  of  performance,  the  note  was  held  void, 
that  being  the  penalty  of  osury  In  New  York.  This  case  was  referred  to  and 
discussed  in  DicHnaon  v.  Edwardh,  77  N.  Y.  578;  and  in  the  opinion  of  the 
court  in  the  latter  case,  delivered  by  Judge  Foloer,  we  find  the  following 
oonmients:  "One  criticism  upon  it  {Jewell  v.  WrigJit)  is,  that  as  the  note  there 
was  obnoxious  to  the  usury  laws  of  Connecticut,  as  well  as  of  New  York, 
there  was  no  need  of  the  reasoning  of  the  opinion,  resting  the  judgment  upon 
the  rule  that  the  law  of  the  place  of  performance  must  govern;  and  that  hence 
the  opinion  rendered  was  obiter.  This  criticism  is  not  well  founded.  The 
usury  law  of  Connecticut  is  not  as  fatal  as  that  of  this  State.  By  the  law  of 
that  State  the  contract  is  not  utterly  void,  but  void  only  as  to  the  whole  inter- 
est reserved  or  taken.  Futlier  v.  BidweU,  27  Conn.  368.  So  that  though  the 
opinion  of  Jewell  v.  Wright  starts  with  saying  that  the  note  was  negotiated  at  a 
rate  of  interest  illegal,  both  in  Connecticut  and  New  York,  it  is  correct  in  fur- 
ther stating  the  main  question  in  the  case  to  be,  whether  the  laws  of  the  for- 
mer or  the  latter  State  are  to  control  as  to  the  defense  of  usury.  In  the  one 
case  the  plaintiff  would  lose  only  a  sum  equal  to  the  amount  of  interest  taken 
or  reserved.     In  the  other  he  would  lose  the  whole  amount  of  the  note.** 

It  has  been  held  in  Michigan  that  where  a  usurious  contract  is  made  and  to 
be  performed  in  another  State,  but  the  laws  of  that  State  do  not  avoid  it  on 
that  ground,  as  the  law  of  Michigan  does  usurious  contracts  to  be  performed 
there,  the  contract  may  be  enforced  by  the  Michigan  courts.    Iron  Co.  v 
Burkam,  10  Mich.  283. 

A  promissory  note  was  made  and  dated  in  Nebraska,  but  payable  in  New 
York.     It  bore  interest  at  ten  per  cent.     Held,  that  whether  usurious  must  be 
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determined  hy  the  laws  of  Nebrsska  and  not  of  New  York.  Jodin  v.  Miller, 
14  Xeb.  91. 

Where  a  citizen  of  New  York  lent  money  to  a  citizen  of  Nebraska,  secured 
by  mortgage  on  land  in  Nebraska,  the  money  being  furnished  in  New  York 
and  the  mortgage  executed  in  Nebraska,  hsld,  that  the  contract  reserving  ten 
per  cent,  the  legal  rate  In  Nebraska,  mras  not  usurious,  although  the  legal  rata 
In  New  York  was  only  six  per  cent.     KdJagg  v.  MUler,  18  Fed.  Rep.  198. 

A  promissory  note  made  and  payable  in  New  York,  but  delivered  and  dis* 
eounted  in  Massachusetts,  is  subject  to  the  usury  law  of  the  latter  State. 
Siali  v.  OriswM,  5  Fed.  Rep.  578. 

A  promissory  note  was  signed  in  New  York,  payable  there,  and  transmitted 
by  the  maker  to  Rhode  Island  for  discount,  and  had  no  inception  until  dis- 
counted there.  Held,  a  Rhode  Island  contract  as  to  usury.  Oting  TUden  v. 
Blair,  21  Wall.  241;  Andrew  v.  Pond,  18  Pet.  65,  Cockle  y.  Flack,  8  Otto.  844. 

The  acceptance  of  a  draft  dated  in  one  State  and  drawn  by  a  resident  of  that 
State  on  a  resident  of  another,  and  by  the  latter  accepted  without  funds  and 
purely  for  accommodation,  and  returned  to  the  drawee  to  be  negotiated  in  the 
State  of  his  residence,  and  the  pioceeds  to  be  used  in  his  business  there,  he  to 
provide  for  its  payment,  is,  after  negotiation  and  transfer  to  a  bona  fide  holder, 
to  be  regarded  as  a  contract  of  the  State  where  drawn,  although  the  terms  of 
the  acceptance  rendered  it  payable  in  the  State  where  the  acceptor  resides. 
TOden  v.  Blair,  21  Wall.  241. 

In  Sheldon  t.  Haxtun,  01  N.  Y.  124,  defendant,  who  resided  in  Illinois, 
having  collected  certain  moneys  belonging  to  S.,  a  resident  of  this  State,  by 
an  agreement  with  the  latter  sent  to  him  by  ma1,  in  place  of  the  money,  hla 
(defendant's)  notes  for  the  amounts,  dated  at  his  place  of  residence  in  Illinois, 
payable  with  ten  per  cent  interest,  which  rate  ot  interest  was  lawful  in  that 
State.  In  an  action  upon  the  notes  wherein  tV^  defense  of  usury  was  pleaded, 
lidd,  that  their  validity  was  to  be  determine' i  *>y  the  law  of  Illinois,  and  as 
they  were  valid  there  they  were  valid  here;  and  this  although  one  of  the  notes 
was  made  payable  in  this  State. 

Defendant  was  formerly  a  resident  of  this  State.  Wlien  here  he  borrowed 
of  S.  $1,500,  giving  his  note  therefor,  executed  here  but  dated  at  a  place  In 
Illinois,  payable  with  ten  per  cent  interest.  After  the  defendant  had  become 
a  resident  of  Illinois  S.  sent  the  note,  which  was  then  past  due,  to  him  by 
mail,  requesting  a  new  note  for  the  balance  of  principal  unpaid,  this  defend- 
ant sent  by  mall,  the  new  note  being  dated  in  Illinois,  payable  one  year  from 
date,  with  ten  per  cent  interest.  Held  (Andrews,  C.  J.,  and  Miller,  J.,  dis- 
senting), that  although  the  original  note  was  usurious  and  void,  yet  in  the 
absence  of  any  evidence  of  lai  intent  to  evade  the  usury  laws  of  this  State,  the 
new  note  was  to  be  regarded  as  an  Illinois  contract:  that  the  surrender  of  the 
old  note  was  a  good  consideration  therefor;  and  that  it  was  valid.  Id. 

In  respect  to  the  first  point,  Andrews,  C.  J.,  said:  "  The  transaction  was 
in  substance  a  loan  by  the  plaintiffs  intestate,  a  resident  of  New  York,  to  the 
defendant,  a  resident  of  Illinois,  In  the  latter  State,  of  funds  there  held  by 
and  belonging  to  the  fonner,  at  a  rate  of  interest  lawful  in  Illinois.  If  the 
plaintiffs  intestate  had  gone  In  person  to  Illinois,  and  collected  the  notes,  and 
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then  lent  the  monej  to  tlie  defendant  at  ten  per  cent  interest,  there  eoald,'we 
apprehend,  be  no  question  as*to  the  lawfulness  of  the  transaction,  although 
the  notes  were  payable  in  this  State.  PraU  v.  Adanu,  T  Paige,  616;  Rapallo, 
J.,  in  WajfM  Co.  B*k  ▼.  Low,  81  N.  Y.  572;  s.  c,  27  Am.  Rep.  588.  Nor  could 
it,  we  conceive,  alter  the  case  if  the  negotiation  for  the  loan  was  made  in  this 
State,  and  afterward  consummated  and  the  transaction  coinpleted  in  Illinois^ 
the  transaction  being  bona  fide,  and  there  being  no  intent  thereby  to  evade  the 
laws  of  this  State.  The  dealing,  for  the  purpose  of  determining  the  question 
of  usury,  would  be  assigned  to  the  place  where  the  funds  were  and  where  tlie. 
loan  was  consummated.  What  occurred  between  the  parties  was  equivalent 
to  the  plaintiffs  intestate  going  to  Illinois  and  there  mi^ng  the  several  loans 
to  the  defendant.  The  funds  were  there  in  possession  of  the  defendant  as 
agent.  He  was  permitted  to  retain  them,  and  became  a  debtor  for  the  amount. 
Upon  depositing  the  notes  in  the  mail  the  transaction  was  complete.  The 
money  became  the  defendant's,  and  the  notes  the  property  of  the  intestate. 
The  defendant  became  the  borrower  of  the  proceeds  of  the  notes  collected  by 
bioL  The  fact  that  one  of  the  notes  was  expressly  payable  in  this  State  does 
not  distinguish  it  in  the  point  of  usury  from  the  others.  This  was  an  ind- 
dental  circumstance  and  does  not  overthrow  the  other  decisive  drcumstanoes 
which  make  Illinois  the  place  of  contract.  TUdm  v.  BUUr,  21  Walt  241; 
Wa^fne.Oo.  B'kY.  Low,  iupra," 

In  Wutam  Trantp.  Co.  v.  EOderhotm,  87  N.  T.  482,  I.  was  indebted  to 
plaintiff,  a  Michigan  corporation,  upon  a  note  for  $7,000,  and  with  other  debts 
secured  by  a  mortgage  on  a  propeller.  Before  the  note  became  due  It  and  the 
mortgage  were  transferred  to  a  Detroit  bank  and  at  maturity  were  owned  by 
such  bank.  After  maturity  I.  went  from  Buffalo  to  Detroit  and  made  an  appli* 
cation  for  an  extension  of  time.  The  bank  informed  him  that  its  rate  for 
loans  was  ten  per  cent  i»er  annum;  that  if  I.  would  give  new  notes  for  the 
amount  due,  indorsed  to  the  satisfaction  of  the  bank,  to  be  held  by  such  bank 
as  further  and  additional  security,  and  pay  ten  per  cent  per  annum,  the  bank 
would  npoi^  these  terms  extend  the  time  of  payfuent  so  that  the  amount  coidd 
be  paid  in  installments,  not  exceeding  for  any  part  a  longer  period  than  three 
months.  He  assented  to  these  terms,  and  promised  the  bank  to  procure  the 
notes,  and  stated  to  the  bank  that  he  would  return  to  Buffalo  to  get  the 
indorsements  of  the  new  notes  to  be  given.  The  bank  afterward  sent  its  agent 
with  the  $7,000  note  and  the  mortgage  to  Buffalo.  The  agent  there  saw  L 
and  informed  him  that  he  had  directions  to  foreclose  the  mortgage  unless  the 
note  was  paid  or  the  arrangement  I.  had  made  at  Detroit  for  an  extension  of 
payment  was  carried  out.  I.  on  the  same  day  procured  notes  bearing  seven 
per  cent  interest,  for  the  full  amount  of  the  past-due  note  and  interest,  and 
paid  the  agent  the  difference  between  the  rate  of  interest  the  notes  bore  and 
that  asked  by  the  bank,  to  the  time  the  notes  should  become  due.  These 
notes  were  made  and  indorsed  in  Buffalo.  In  an  action  against  defendant, 
who  was  an  accommodation  indorser  on  two  of  the  notes,  hdd,  thti%  the  defense 
of  usury  under  the  laws  of  New  York  was  not  avidlable.  Th^  eonoraet  tor  the 
extension  of  time  was  made  in  Michigaii  and  was  governed  hf  um  iicwsof  that 
State  and  not  by  the  laws  of  this  State     It  is  well  wir*^,  ihM  pleaal*  latra 
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bwre  no  eztn^t^nritoiial  foxoe.  Charles  t.  People,  1  N.  Y.  180;  Ormei  t. 
Jkmchff,  88  N.  T.  448;  8.  c,  87  Am.  Bep.  588>  and  the  statute  of  New  York 
xef^nlatlng'tlie  xate  of  interest  is  merely  a  penal  law.  Tke  usarioos  oonttaet 
moat  be  set  np>  the  answer  spedfTing  its  terms  and  the  pardcolar  facts  relied 
en  to  bring  the  case  within  the  prohibition  of  the  statute.  Manninff  ▼.  2)fler, 
21  N.  Y.  567;  Jkiffol  t.  Simmans,  28  N.  Y.  491,  and  must  be  proved  substan- 
tiallj  as  alleged.  In  this  case  the  minds  of  the  parties  met  in  Michigan. 
That  State  therefore  was  the  place  of  the  contract,  and  so  far  as  the  bank  was 
eonceraed,  the  place  of  performance..  The  agent  sent  to  Buffalo  had  no  an* 
thoiitj  except  to  accept  the  fruits  of  the  contract,  not  to  vary  it  or  to  make  a 
contract  by  which  the  validity  of  the  notes  should  be  determined.  The  case  is 
brought  direct^tyt within  the<rule  which  makes  the  validity  of  a  contract  de- 
pend upon  the  law  of  the  place  in  which  it  is  made  and  when  broken  fur- 
nishes a  cause  of  action  to  be  enforced  in  any  State,  although  the  contract  if 
made  when  the  remedy  is  sought  might,  by  the  law  of  the  former,  be  invalid. 
See  M&Hken  v.  PraU,  125  Mass.  874;  s.  c,  28  Am.  Rep.  241;  Wapne  Co.  Bank 
V.  Law,  81  N.  Y.  666;  8.  c,  27  Am.  Rep.  588. 

In  Connor  r,' DonfM,  55  Tex.  167,  the  court  saidt  *' An  accommodation 
note,  wherever  dated,  signed  or  indorsed,  takes  effect,  and  in  law  is  regarded 
as  made,  when  and  where  it  is  actually  delivered  and  negotiated.  1  Ban. 
Neg.  Inst.,  §g  182^  868;  Fcmt  v.  MOUr,  17  Gratt.  47.  Although  under  this 
rule  a  note  be  actually  or  in  law  made  and  indorsed  by  citixens  of  Texas  in 
New  York,  and  be  there  discounted  by  a  citizen  of  New  York  at  a  rate  lawful 
in  Texas  but  usurious  in  New  York,  if  by  the  date  and  tenor  of  the  note  it 
appears  that  the  parties  intended  to  make  it  payable  in  Texas,  and  contracted 
with  reference  to  the  lawa  of  Texas,  the  courts  of  this  State  follow  the  au* 
thorities  which  hold  such  a  note  valid.  BuUard  v.  Thompeon,  85  Tex.  818; 
DqHBU  V.  Hun^hreif9,S  Martin  (N.  S.),  1;  Chapman  v.  Boberteon,  6  Paige, 
687.  But  if  the  note  sued  on  be  in  law  made  in  New  York,  and  be  also:  ex- 
pressly made  payable  at  a  point  in  that  State,  then  the  question  of  usury  will 
be  controlled  by  the  law  of  New  York.  It  is  believed  that  no  authority  can 
be  adduced  to  the  contiaiy.  See  Diekinaon  v.  Mwards,  77  N.  Y.  173.  Test- 
ing  appellants'  third  plea  or  answer  by  these  rules,  it  is  found  to  present  a 
valid  defense. '  It  shows  that  the  note  sued  on  was  made  for  the  accommoda- 
tion of  the  bank,  and  although  signed,  dated  and  indorsed  in  Texas,  was  first 
negotiated  and  delivered  in  New  Yoric,.and  in  law  was  made  there.  The  note 
being  also  payable  in  New  York,  and  having  been  discounted  there  for  the 
bank  at  a  rate  of  interest  forbidden  by  the  law  of  that  State,  the  defense. of 
usury,  as  stated  by  the  plea,  was  complete." 

In  Paneoaet  v.  Travelers^  Jhe.  Co.,  79  Ind.  172,  the  court  said.  **The  last 
pdnt  made  upon  the  assignment  of  errors  is,  that  the  notes  and  mortgage  were 
made  payable  in  the  State  of  Connecticut;  the  law  of  that  State  should  control 
the  interest  and  not  the  law  of  this  State,  and  that  the  notes  were  usurious. .  > 

"  It  18  true  that  the  notes  and  mortgage  are  made  payable  at  Hartford,  in  the 
State  of  Connecticut.  But  it  is  true  that  they  were  executed  in  this  State,  the 
mortgagor  lives  in  this  State,  the  lands  lie  In  this  State.  And  from  the  terms 
9f  the  mortgage  U  is. clear  that  the  intention  of  the  partien  was  that  the  coH- 
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tract  was  to  be  enforced  lii  this  State.  Tlie  mortgage  could  be  enforced  no 
•  \rhere  else.  In  sack  a  case  the  law  of  this  State  goyems.  the  rate  of  intefest 
being  fixed  in  accordance  with  the  laws  of  this  State.  Where  the  parties 
reside  in  different  States  they  may  contract  at  a  rate  of  interest  allowed*  by 
either  State,  provided  It  be  done  in  good  faith,  without  an  attempt  to  evade 
the  usury  law.     Towtisend  v.  Ril^,  46  N.  H.  aOO;  Peek  t.  Majfo,  14  Vt  88. 

**  lu  the  case  of  F%$her  v.  OUe,  8  Chand.  88,  it  was  held  that  '  A  security 
made  in  one  State  where  the  interest  by  law  is  twelve  per  cent,  but  payable  in 
another  State  where' interest  is  restricted  to  six  i>er  cent,  is  good,  where  a  r»- 
covery  is  sought  in  the  State  where  it  was  given.  The  lex  loei  contraetue  con* 
trols  the  construction  and  validity  of  the  contract.  A  contract  valid  where  it 
is  made,  is  valid  everywhere,  except  it  is  shown  that  the  contracting  parties 
intended  to  be  governed  by  the  laws  of  the  country  where  performance  was  to 
be  made.*  This  case  was  adhered  to  in  tUher  v.  (Hie,  8  Pinn.  (Wis.)  78,  and 
the  same  principle  was  held  to  in  Newman  v.  Kerehato,  10  Wis.  838-840. 

"  In  the  case  of  Chapman  v.  Rdberteon^  6  Pftige,  627,  the  chancellor  uses  the 
following  language:  '  But  if  a  contract  for  tbe  loan  of  money  is  made  here, 
and  upon  a  mortgage  of  lands  in  this  State  which  would  be  valid  if  the  mooej 
was  payable  to  the  creditor  here,  it  can  not  be  a  violation  of  the  English  usuiy 
laws,  although  the  money  is  made  payable  to  the  creditor  in  that  country  and 
at  a  rate  of  interest  which  Ib  greater  than  is  allowed  by  the  laws  of  England. 
This  question  was  fully  and  ably  examined  by  Judge  Martin  In  the  case  of 
Depeau  v.  Humphreye,  in  the  Supreme  Court  of  Louisiana  (30  Mart.  1);  and 
that  court  came  to  the  conclusion,  in  which  decision  I  fully  concur,  that  In  a 
note  given  at  New  Orleans,  upon  a  loan  of  money  made  there,  the  creditor 
might  stipulate  for  the  highest  legal  rate  of  conventional  interest  allowed  by 
the  laws  of  Louisiana,  although  the  rate  of  interest  thus  agreed  to  be  paid  was 
higher  than  that  which  could  be  taken  upon  a  loan,  by  the  laws  of  the  State 
where  such  note  was  made  payable.* 

"  This  case,  we  think,  states  the  law  correctly.  There  have  been  a  number 
of  cases  decided  by  this  court,  in  which  it  has  been  held  that  where  no  rate  of 
interest  has  been  fixed,  the  law  of  the  place  where  payable  will  govern.  See 
Gray  v.  SUUe,  72  Ind.  507,  and  cases  cited." 

In  Sharp  v.  Davie,  7  Baxt.  607,  D.,  a  citizen  of  Mississippi,  had  money  od 
deposit  with  a  firm  in  Tennessee,  who  paid  him  ten  per  cent  for  its  use;  after- 
ward, H.,  a  citizen  of  this  State,  borrowed  the  money  of  D.,  giving  his  note, 
due  twelve  months  after  date,  payable  to  D.,  at  his  home  in  Mississippi,  with 
ten  per  cent  per  annum  after  maturity.  After  this  a  note  in  renewal  was  exe- 
cuted in  like  form,  due  ten  years  after  date,  with  teu  per  cent  interest  from 
date.  It  is  charged  that  the  note  was  made  payable  in  Mississippi,  where  ten 
per  cent  is  legal,  to  evade  the  usury  laws  of  Tennessee.  Held,  that  the  note 
being  payable  on  its  face  in  Mississippi,  and  the  law  of  that  Stato  autliorizin^ 
ten  per  cent.,  it  was  not  usurious  on  its  face,  and  that  the  facts  in  the  case  con- 
stitute a  Mississippi  contract,  and  enforceable  in  accordance  with  the  lawn  <  f 
that  State  by  the  courts  of  Tennessee. 

In  BovDlee  v.  Eddy,  88  Ark.  '645,  the*^  court  said;  *'  It  appears  that  appellees 
resided  in  New  York;  Ckmiibell  and  Bowles  In  Chicot  county,  Arkansas,  Vihero 
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the -lands  toe  «itiiated«  and  thai  the  note  and  deed  of  trast  were  made  in  Mem- 
phte,  Tennessee,  where  Tresevant,  the  trastee,  redded.  The  note  upon  its  faee 
bears  no  interest;  but  appellant  attempted  to  pzo^e  that  it  was  executed  for 
monexB  advanced  by  appellees  to  Campbell  and  Bowles  to  aid  them  in '  culti- 
Tating  cotton,  npon  contracts  that  the  moneys  were  to  be  repaid  with  interest, 
and  that  appellees  were  also  to  have  a  certain  portion  of  the  cotton  produced/* 

"  Usory,  SB  at  present  understood,  la  unknown  to  the  conmion  law,  and  de- 
pends wholly  npon  statutory  enactment.  Tyler  on  Usury,  p.  64.  "In  some 
cases  importance  seems  to  be  attached  to  the  circumstance  that  one  or  both  of 
the  parties  were  inhabitants  of  the  State  or  country  where  the  contract  was 
made.  But  there  is  probably.no  force  in  the  distinction  attempted  to  be  made.' 
The  rule  upon  the  subject  is,  that  the  law  of  the  place  where  tliu  contract  is 
made  is  to  control  it,  unless  it  appears  upon  the  face  of  the  contract  that  it  was 
to  be  performed  at  some  other  place,  or  was  made  with  reference  to  the  laws  of 
some  other  place;  and  the  reason  of  the  mle  is,  not  the  allegiance  due  from 
the  contracting  parties  to  the  government  where  the  contract  is  made,  or  is  to 
be  executed,  but  the  supposed  reference  which  every  contract  has  to  the  laws 
of  the  State  or  country  where  it  was  made,  or  to  be  executed,  whether  the 
parties  are  citisens  of  that  State  or  country  or  not.  But  the  lex  loci  applies 
only  to  the  validity  or  interpretation  of  contracts,  and  not  to  the  time,  mode  or 
extent  of  the  remedy.  And  yet  the  rule  is  well  settled,  that  when  a  contract 
is  made  with  reference  to  another  country  in  which  it  is  to  be  executed,  it 
must  be  governed  by  the  laws  of  the  place  where  it  is  to  have  its  effect.  But 
the  l&x  loH  is  to  govern,  unless  the  parties  had  in  view  a  different  place,  by 
the  terms  of  the  contract.  To  repeat  then:  the  general  rule  established,  ex 
tamitate  etjure  gentium,  is,  that  the  place  where  the  contract  is  made,  and  not 
where  the  action  is  brought,  is  to  be  considered  in  expounding  and  enforcing 
the  contract,  unless  the  parties  have  a  view  to  its  being  executed  elsewhere; 
in  which  case  it  is  to  be  considered  according  to  the  laws  of  the  place  where 
the  contract  is  to  be  executed.  Lee  v.  SeUeck,  88  X.  Y.  615.  This  is  the  doc- 
trine  of  the  authorities  as  well  as  the  elementary  writers;  and  it  would  seem 
as  a  general  proposition,  that  from  the  rule  there  would  be  no  dif&culty  in 
ord^ry  cases  of  alleged  usury  to  determine  the  status  under  which  they  ate 
to  be  decided'    Jofiet  v.  McLean,  19  Ark.  462. 

"  The  note  complained  of  as  usurious  having  been  executed  at  Memphis, 
Tennessee,  and  upon  Its  face  designating  no  other  place  of  payment.  Its 
validity  must  be  determined  by  the  usury  statutes  of  the  State  of  Tennessee." 

In  BaMiouae'e  Bz.  v.  Selden,  29  Gratt.  581,  thecourt  said:  **  And  the  court 
being  further  of  opinion,  that  the  evidence  *  *  *  that  the  principal 
obligor  in  the  bond  resided  at  Victoria,  Texas;  that  the  bond  is  dated  there; 
that  the  drafts,  which  are  the  consideration  of  the  bond,  were  received  there, 
and  that  the  money  borrowed  was  used  there  in  paying  for  land  which  he  and 
his  brother  had  purchased  there.  Justified  the  court  in  the  inference  that  the 
contract  was  made  at  Victoria,  Texas  ( Wilson  v.  Lazier,  li  Gratt.  481),  and  was 
to  be  performed  there,  and  was  consequently  controlled  and  governed  by  the 
laws  of  Texas,  which  allowed  a  rate  of  interest,  by  contract  of  parties,  not  ex- 
ceeding twelve  per  centum  per  annum.     ArfingUm  v.  Gee,  5  Qratt.  598. 
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"Undoubtedly  tlie  bond  was  exeouted  hj  Thonuui  L.  Taylor,  the  principal 
debtor,  at  Victoria,  Texan,  and  it  Lb  obligatory  on  Mm  to  pay  tlie  stipolated 
interest,  which  did  not  exfseed  the  rate  of  interest  allowed  by  the  law  of  Texas. 
The  other  obligors  resided  in  Virginia.  It  is  conceded  that  they  execated  the 
bond  as  sareties  of  Thomas  L.  Taylor,  and  it  is  impossible  to  suppose  that  they 
could  have  contemplated  the  payment  being  made  here  by  them,  and  not  at 
Victoria,  Texas,  by  the  principal.  In  the  nature  of  things  they  expected  only 
to  be  secondarily  liable,  and  they  are  liable  for  what  the  principal  had  bound 
himself.*'    /<{. 

The  principle  of  all  the  decisions  is  this:  the  validity  of  a  contract  is  to  be 
decided  by  the  law  of  the  State  where  it  was  made,  unless  by  its  terms  it  Is  to 
be  performed  in  another  State,  in  which  case  the  law  of  the  State  in  which  it 
to  to  be  performed  Is  to  govern.  Story  Confi.  Laws,  §  280.  "The  genend 
principle  in  relation  to  contracts  made  in  one  place,  to  be  executed  in  another, 
to  well  settled.  They  are  to  be  governed  by  the  law  of  the  place  of  perform- 
ance, and  if  the  interest  allowed  by  the  laws  of  the  place  of  performance  to 
higher  than  that  permitted  at  the  place  of  tlie  contract,  the  parties  may  stipo. 
late  for  the  higher  interest  without  incurring  the  penalties  of  nsoiy.* 
Tahst,  C.  J.«  in  Andrmn  v.  Ptmd,  18  Pet.  65. 
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(M  N.  a  487.) 
JBighwap  —  hif  pr6$oripUam. 

A  town  street  may  beeome  a  public  Ugh  way  by  twenty  years'  pnblid  use,  bvl 
such  use  must  be  adverse,  as  of  right,  and  accompanied  by  some  action  of 
the  public  authorities. 


I 


OTION  to  contjnne  injnnotioiu     The  opinion  states  the  cyM. 
The  motion  was  granted  below. 


Wadddl  and  EUiotty  for  plaintiff 

P.  D.  Walker^  for  defendant. 

Mebrihon,  J.  A  roadway  or  street  in  a  town  may  become  a 
public  highway  by  the  continued  use  of  it  by  the  public  for  twenty 
years,  not  simply  by  permission,  tacit  or  express,  of  the  owners  of 
the  land  over  which  it  passes,  but  adversely  to  them,  and  as  of 
right .  That  is^  the  proper  public  authorities  must  have  exercised 
authority  and  control  over  it  in  some  way  to  be  seen,  as  by  super- 
intending and  keeping  it  in  proper  repair,  adversely  to  the  owners 
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of  the  land.  The  ptesomption  of  right  in  favbr  of  the  piiblio  wiU 
sot  lurise,  unless  the  proper  public  authorities,  as  authorized  bj  law, 
shall  do  something  that  puts  the  owner  of  the  land  on  notice  that 
his  right  is  denied,  and  to  assert  the  same  by  action,  if  he  shall  de- 
sire or  see  fit  to  do  so.  It  would  be  unjust,  as  well  as  ungracious, 
to  take  advantage  of  his  generous  permission  to  use  his  land  for 
public  conyenience,  and  the  law  will  hot  allow  this  to  be  done. 

When  however  the  public  assumes  and  exercises  authority  and 
control  over  the  road,  and  the  owner  of  the  laud  makes  no  opposi- 
tion, and  twenty  years  elapse,  conclusive  presumption  arises  against 
him  in  that  respect.  Hence,  in  State  v.  Purify,  86  N.  C.  681^ 
the  court  says:  '^A  public  highway  is  one  established  by  public 
authority,  and  kept  in  order  by  the  public,  under  the  direction  of 
the  law;  or  else  it  is  one  used  generally  by  the  public  for  twei^ty 
years  and  over  which  the  public  authorities  have  exercised  control, 
for  the  reparation  of  which  they  are  responsible." 

liL  Kennedy  y.  Williams,  87  N.  G.  6,  BuFFiir,  J.,  said:  '<Ao- 
cording  to  the  current  of  decisions  in  this  court,  there  can  be  in 
this  State  no  public  highway,  unless  it  be  one  either  established  by 
the  public  authorities,  in  a  proceeding  regularly  constituted  before 
a  proper  tribunal  or  one  generally  used  by  the  public,,  and  over 
which  the  proper  authorities  have  exerted  control  for  the  period  of 
twenty  years;  or  one  dedicated  to  the  public,  by  the  owner  of  the 
soil,  with  the  sanction  of  the  authorities,  and  for  the  maintenance 
of  which  they  are  responsible.''  It  may  be  added,  that  other  high- 
ways may  be  established  by  legislative  enactment.  All  the  decisions 
of  this  court  are  to  the  same  effect  Slate  v.  McDaniel,  8  Jones, 
384;  Boyden  v.  Aehmibach,  79  N.  0.  540.  Now  applying  what  has 
been  said  to  the  present  case  it  seems  to  us  that  the  plaintiff  has 
failed  to  show  that  she  is  entitled  to  the  provisional  relief  she  de- 
mands. It  is  not  contended  that  the  street  or  way  in  question  was 
established  under  any  town  or  county  authority,  as  aUowed  by  stat- 
ute. It  is  not  alleged  in  the  complaint,  nor  does  it  appear  from  the 
affidavits  produced  in  support  of  the  motion  for  an  injunction,  that 
the  public  used  it  adversely  to  the  owners  of  the  land  over  which  it 
passes,  as  of  right.  '  Indeed,  so  far  as  appears,  while  it  had  been 
used  generally,  as  a  convenient  pass-way,  no  public  authority, 
county  or  town,  had  ever  exercised  any  supervision  or  control  over 
it  at  all.  The  use  of  it,  which  had  been  for  a  great  many  years — 
forty  or  fifty-i-was  simply  permissive  on  the  part  of  the  owners  of 
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the  land.  No  public  authority  ever  assumed  supervision  or  con- 
trol over  it  or  kept  it  in  repair.  It  was  an  open  way,  immediately 
4dong  the  river  front  or  beach,  that  everybody  who  chose  to  do  so 
passed  over  at  will,  but  not  as  of  right. 

The  mere  fact  that  the  defendant  knew  that  the  people  generally 
passed  over  the  way,  and  that  he  occasionally  passed  over  it  him- 
aelf,  cannot,  as  seems  to  be  intended,  be  created  as  a  dedication  of 
his  land  to  the  purpose  of  a  highway.  Bayden  v.  Achenbach,  su- 
pra; State  V.  Jones,  supra. 

A  dedication  of  land  to  the  purpose  of  a  highway  must  appear 
by  some  act  of  the  owner  of  it,  that  indicates  expressly,  or  by  plain 
implication,  a  purpose  to  create  a  right  in  the  public  to  use  it  ad- 
versely to  him,  and  as  of  right.  He  must  do  some  act  that  indi- 
cates his  concession  and  yield  the  use  of  the  land  for  such  purpose, 
And  the  proper  public  authority  must  in  some  way  take  control 
over  it,  thus  manifesting  a  recognition  and  acceptance  of  the 
owner's  dedicatory  concession.  The  mere  use  of  a  way  over  land 
does  not  constitute  it  a  highway,  nor  does  a  mere  permissive  use  of 
it  imply  a  dedicatory  right  in  the  public  to  so  use  it  The  use  must 
be  adverse  to  the  owner,  and  as  of  right,  manifested  in  some  appro- 
priate way  by  the  properly  constituted  public  authority. 

It  appears  from  the  plaintiff's  complaint,  and  as  well  as  from  the 
affidavits  produced  by  her,  that  the  way  in  question  was  not  a  high- 
way, and  her  supposed  right  therefore  has  no  existence.  She  alleges 
no  cause  of  action  and.  therefore  the  injunction  was  improvidently 
granted. 

It  would  seem  that  the  way  ought  to  be  a  highway,  but  whether 
it  ought  or  not,  is  not  a  question  for  our  decision — it  is  our  pro- 
vince to  simply  declare  and  apply  the  law.  If  the  proper  authori- 
ties of  the  town  deem  it  necessary  to  make  it  so,  they  can  easily  do 
so. 

The  order  granting  the  injunction  must  be  reversed,  and  to  that 
end,  let  this  opinion  be  certified  to  the  Superior  Court  of  th€ 
county  of  Brunswick.     It  is  so  o^ered. 

Judgment  reversed. 
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Miuter  and  mrvawU  — fethw-^ertanU — ra&road  fford-mtuUr  and  car  r^paiTer, 
A  railroad  yard-master  and  a  car  repairer  are  feOow-aerrants.* 

ACTION  for  personal  injuries  bj  negligenoo.    Tho  opinion  states 
the  case.     Tho  plaintiff  had  judgment  below. 

W.  P.  Bynum,  for  plaintiff. 

R.  D.  Johfuan,  D.  Schenek  and  F.  H.  BusbeOf  H.  O.  J(M$g  and 
G.  M.  Btubee,  for  defendant. 

Smith,  J.  The  complaint  imputes  negligence  to  the  defendant 
company,  in  the  manageinent  of  a  shifting  engine,  in  charge  of  an 
engineer,  whereby  it  came  in  contact  with  a  stationary  car,  and 
the  impulse  of  which  put  others  in  motion,  under  which  the  plain- 
tiffy  then  engaged  in  inspecting,  by  direction  of  the  foreman  of  the 
round  house,  was  run  over,  and  his  arm  crushed,  so  as  to  require 
amputation;  and  for  this  injury,  demands  compensatory  damage. 
The  answer  denies  tho  imputation  of  negligence  and  avers  con tribu*. 
tory  negligence  on  the  part  of  the  plaintiff,  in  producing  the  result 
It  also  sets  np  the  further  defense,  that  if  there  was  a  want  of  due 
care  in  moving  the  engine,  it  was  tho  act  of  a  fellow-servant,  in  the 
same  general  employment,  for  the  consequences  of  which  tho  com- 
pany,  the  common  principal  of  both,  is  not  responsible. 

The  issues  prepared  and  submitted  to  tho  jury  were: 

''(1).  Whether  the  plaintiff's  injury  was  caused  by  the  defend- 
ant's negligence. 

^'(2).  Was  the  plaintiffs  negligence  contributory  thereto;  what 
damages  is  he  entitled  to?  *' 

The  court  refused  an  issue  tendered  for  tho  defendant.  *^  Was  the 
injury  caused  by  the  negligence  of  a  servant  of  the  company — if  so. 
what  one?"  and  the  defendant  excepted  thereto. 

The  testimony  offered  tended  to  show  the  following  facts: 

The  plaintiff's  general  employment  was  that  of  carpenter,  and  he 
had  been  often  sent  out,  as  he  was  on  the  occasion  when  he  was 

^e  58  Am.  Rep.  &5,  618. 
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hurt,  to  inspect  carSy  and  report  upon  their  condition  and  fitness 
for  immediate  use.  To  this  service  he  made  no  exception  that  it 
was  not  within  the  scope  of  his  employment.  The  yard-master,  B. 
T.  Thompson,  at  the  junction,  had  the  general  management,  making 
up,  switching,  receiring  and  delirering  trains.  He  had  ordered 
Harris,  the  engineer  in  charge  of  the  switch  engine,  to  stop  at  the 
eating  house,  seren  car  lengths  from  the  cars  under  inspection.  It 
was  the  custon  for  the  switch  engine  to  remain,  and  not  move  un- 
til the  inspection  was  finished,  and  the  engineer  informed  of  the 
fact.  One  Todd  was  the  regular  inspector,  acting  at  the  tim^,  the 
plaintiff  assisting  in  place  of  one  Olark,  who  was  sick.  It  was  the 
duty  of  Todd  to  notify  the  yard-master  when  the  exammation  was 
over,  and  then  for  him  to  communicate  the  fact  to  the  engineer, 
that  he  might  proceed.  One  John  Smith,  a  colored  man,  was  an 
assistant  of  the  yard-master,  and  when  directed  would  convey  mes^ 
sages  and  give  signals  to  the  engineer  when  the  yard-master  was 
present,  that  the  way  was  clear  and  he  could  proceed.  On  this 
occasion  Smith  gave  the  unauthorized  and  premature  order,  as  it 
is  termed,  to  the  engineer  Harris,  who  thereupon  put  his  engine  in 
motion,  and  caused  the  car  under  which  the  plaintiff  was  inspect- 
ing to  crush  his  arm,  no  notice  having  been  given  him  of  what 
was  about  to  be  done,  and  he  not  seeing  or  hearing  of  the  approach 
of  the  engine,  until  the  impact  took  place. 

The  blame  then  rest^  upon  Smith  primarily  for  giving  the  order, 
and  it  is  perhaps  shared  by  Harris,  in  heeding  and  acting  upon  it, 
as  coming  from  that  source,  and  A.  P.  Brown,  the  fireman. 

It  was  admitted  by  the  counsel  for  plaintiff,  that  Harris,  the 
engineer.  Brown,  the  fireman,  Thompson,  the  yard-master,  and 
Smith,  his  assistant,  were  fellow-servants  of  the  plaintiff,  and  the 
court  directed  the  jury,  that  'Mf  the  injury  resulted  to  the  plain- 
tiff, without  fault  on  his  own  part,  from  the  negligence  of  an  em- 
ployee or  fellow-servant,  occupying  the  same  level  with  the  plain* 
tiff  Kirk,  when  the  Air-Line  Company  used  due  care  in  the  selec- 
tion of  such  fellow-servants,  then  the  jury  could  not  say  from  this 
that  the  injury  resulted  from  the  carelessness  or  negligence  of  the 
Air-Line  Company." 

Then  after  defining  a  fellow^ervant,  as  **  one  upon  an  equality 
with  the  injured  person,  under  the  same  or  common  control 
engaged  in  a  common  employment,  or  in  the  same  line  of  employ- 
ment/' the  charge  proceeds  to  subjoin  a  qualification  of  the  general 
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mlo  of  non-liability  of  the  common  master  in  these  words:  **  But 
if  one  of  the  employees  has  the  right  to  give  orders,  and  the  other 
by  his  employment  is  bonnd  to  obey  the  orders,  then  the  person 
who  has  the  right  to  give  an  order  which  the  other  ought  to  obey, 
nnder  the  contract  of  employment  which  he  has  taken  npon  him- 
self, these  are  not  fellow^ervants,  bnt  the  man  who  has  the  right 
to  give  the  orders  is  a  middle  man,  and  whether  vice-principal  or 
not,  if  Kirk  was  injured  by  the  carelessness  or  negligence  of  one 
occupying  this  position,  which  gave  him  the  right  to  order,  and 
which  order  Kirk,  by  the  nature  of  his  employment,  ought  to  obey 
(if  he  has  shown  his  right  to  recover  in  other  particulars),  and  he 
is  without  fault  on  his  own  part,  he  is  entitled  to  your  verdict  for 
such  damages  as  you  think  he  has  shown,  and  to  which  he  is  enti- 
tled." 

The  first  observation  suggested  by  the  charge  is  the  omission  of 
the  court  to  tell  the  jury,  between  which  of  the  parties  and  the 
plaintiff  subsisted  the  relations  of  middle-man  and  subordinate, 
which  exempt  the  defendant  from  the  protection  of  the  general 
rule,  and  subject  it  to  direct  accountability  for  the  injury  sustained. 
Between  the  plaintiff,  and  those  to  whose  immediate  precedent 
action  the  injury  is  attributed,  the  relations  are  conceded  to  be 
those  of  fellow-servants,  and  in  one  view  properly  so  conceded,  and 
the  charge,  if  it  has  any  support  in  the  evidence,  must  have  ref- 
erence to  the  yard-master,  under  whose  general  superintendence 
all  the  movements  and  operations  at  the  station  are  placed.  But 
it  was  not  from  any  inattention  or  act  of  his  that  the  mischief 
proceeded.  He  gave  no  false  information,  nor  did  he  issue  any  im- 
provident order  on  the  occasion,  so  far  as  the  testimony  reveals  his 
conduct,  but  the  culpability  abides  upon  Smith  or  Harris,  or  upon 
both,  and  these  are  co-employees  for  whose  conduct  in  the  dis- 
charge of  duty  their  common  superior  is  not  answerable. 

But  is  the  charge  correct  in  stating  the  proposition  of  law,  and 
is  it  appropriate  to  any  aspect  of  the  testimony?  Is  it  true  that 
when  among  fellow-workmen,  one  has  authority  to  direct  and  con- 
trol the  work  of  others,  as  in  all  cases  a  general  superintendence 
must  be  vested  in  some  one,  in  order  that  the  efforts  of  each  may 
be  in  harmony,  and  tend  to  one  practical  result,  where  many  are 
employed,  this  person  becomes  a  middle-man  representing  as  an 
agent  their  common  principal,  and  imposing  on  him  a  personal 
responsibility  for  the  agent's  individual  misconduct,  or  want  of 
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proper  care  and  cantion,  iu  condacting  the  business?  If  this  were 
so  the  sabordination  necessaiy  among  nuineroas  workmen  engaged 
in  the  same  general  business  would  practically  neutralize  the  rule 
itself,  for  control  and  direction  must  rest  in  some  of  them,  or  con- 
fusion and  conflict  would  ensue.  It  is  not  always  easy  to  determine 
the  dividing  line  to  be  crossed,  which  takes  an  employee  out  of  his 
class,  and  changes  him  into  a  middle*man,  who  represents  the 
superior,  and  bears  his  relation  to  the  other  employees,  so  that  his 
negligence  becomes,  in  legal  effect,  the  negligence  of  the  superior 
toward  the  latter. 

The  true  principle  is  thus  stated  by  Ashb,  J.,  delivering  the 
opinion  in  Dobbin  y.  Railroad^  81  N.  0.  446;  8.  c,  31  Am.  Rep.  512: 
'^  To  impute  the  negligence  of  such  an  agent  to  the  master,  he  must 
be  more  than  a  mere  foreman  to  oversee  a  batch  of  hands,  direct  their 
work  under  the  supervision  of  the  master,  see  that  they  perform  their 
duty,  and  in  case  of  dereliction  report  them.  He  must  have  entire 
management  of  the  business,  such  as  the  right  to  employ  handa 
and  discharge  them,  and  direct  their  labor,  purchase  material,  etc. 
He  must  be  an  agent,  clothed  in  this  respect  with  the  authority  of 
the  master,  to  whom  the  laborers  are  put  in  subordination,  and  to 
whom  they  owe  the  duty  of  obedience.  Such  an  agent  is  what  ia 
known  as  a  'middle-man,'  who  as  well  as  the  laborer  is  the  ser- 
vant of  the  master,  and  although  he  may  work  with  the  laborer  in 
furthering  the  common  business  of  the  master*  he  is  yet  not  a  fel* 
low-servant  in  the  sense  of  that  term  as  used  by  the  courts,  because 
he  represents  the  master  in  his  authority  to  direct^  control  and 
manage  the  business." 

This  descriptive  language  is  used  by  a  recent  author  in  defining 
this  intermediate  employee  who  assumes  and  exercises  the  func- 
tions of  the  employer:  ''  When  however  the  employer  leaves  every 
*«hing  in  the  hands  of  a  middle-man,  reserving  to  himself  no  dis- 
cretion, then  the  middle-man's  negligence  is  the  employer's  negli- 
gence, for  which  the  latter  is  liable."    Whart.  Neg.,  §  229. 

Appended  to  the  section  is  a  note  numbered  3,  in  which  tho 
recognized  rule  in  England  and  generally  prevailing  in  this  country 
is  declared  to  be,  'Hhat  the  term  fellow-servant  includes  all  who 
serve  the  same  master,  work  under  the  same  control,  derivo 
authority  and  compensation  from  the  same  source,  and  are  engaged 
in  the  sume  general  business,  though  it  may  be  in  different  gradea 
and  departments  of  it." 
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Tbe  operation  of  the  principle  is  not  altered  by  the  fact  that  tb« 
Bejrrant  chargeable  with  negligence  is  a  servant  of  superior  authof  it; 
whose  tewf  al  directions  the  other  is  hound  to  obey.  In  Felihani  t» 
Bnglandy  L.  R.,  2  Q.  B.  33,  decided  in  1866,  the  defendant  was  a 
Quaker  ol  locomotive  engines,  and  had  many  hands  in  his  employ- 
menty  among  whom  was  the  plaintiff.  In  the  course  of  the  work  fil 
travelling  crane  was  used  to  hoist  the  engines  and  convey  them  td 
tenders  for  their  carriage.  The  crane  moved  on  a  tram- way,  rest^ 
ing  on  beams  of  timber,  and  supported  by  piers  of  brick.  work,t 
which  had  been  recently  repaired  and  partly  rebuilt,  and  the  brick 
wprk  was  fresh*  In  using  the  work  the  piers,  gave  way,  and  then 
the  beams  broke  from  the  strain  cast  upon  them.  The  accident! 
oe^urridd  at  the:  first  using  of  the  crane.  There  was  no  evidence  of 
<my  defect  in  the  crane,  or  negligence  in  the  manner  of  using  it,  or 
th;at  tho-etigine  was  unreasonably  heavy;  nor  was  there  of  the  de-^ 
(ekidant's. personal  privity  or  interference,  but  his  manager  or  f orei 
man  was  present  and  directed  the  hoisting.  The  traveller  y^jnk 
worked'  by  three  men  at  one  end  and  three  at  the  other.  Wh^en 
moving  along  the  crane  oscillated,  and  the  foreman  thinking  jt  uot 
Wo!rked  properly,  directed  the  .men  to  .stop,  as  they  did  for  ;a  brief 
moment,  and  then  to  move  on  again,  and  just  before  he  had  ordered 
the  plaintiff  to  get  on  the  engine  and  clean  it.  He  didjso  Wliilc  it 
W^  in  motion,'  and  while  thus  occupied  some  mortar  fell^  the  pier. 
gave  way»  and  the  engine  fell,  breaking  the  plaintiff's  arm.  The 
court  said-  ^^  We  think  the  foreman  or  manager  was  not  in  the 
lense  contended  for  the  representative  of  the  master.  The  master 
still  retained  control  of  the  establishment,  and  there  was  nothing 
to  show  that  the  manager  or  foreman  was  other  than  a  fellow-serr 
vant  pf  the  piaintifi,  although  he  was  a  servant  having  greatei*  nu^ 
thority,"  quoting  with  approval*  what  was  said  by  Willes,  J.,  in 
0€k1hgher  ▼.  Peper;3d  L..  J.  G.  P.  335,  ''A  foreman  isaserva^nt 
M,.much  as.  the  other  servants  whose  work  he  superintends.''  ; 

:  In  CfifhagPietc,  R.  Co.  v.  Murphy^  53  111.  336;  s.  c,  5  Am.  Rep.  48^ 
thf^  f^ts  wene  not  unlike  those.in  the  case  before  us.  The  person,  for 
es^uiing: whose  death  the  comp&ny  was  sought  to  be  held  responsible 
in  i\i&t.  osofip'  was  one  of  several  workmen  in  its  service,  under  the 
immediate  ohax^  of  a  foreman,  whose  duty  consisted  in  examining 
trains  on  their  arrival  at  the  station,  and  making  needed  repairs.  •  Tie 
ai\d  a  fellow-workmanhad  been  engaged  in  **  jacking  up  "and  repairs 
U^g  ac^r  in  a.frci^t  train,  and  having  finished  had  started  for  the 
Vol.  L V  —  7» 
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ri&op  lA  whick  their  tools  were  kept,  when  in  passing  down  the 
x^SIb  of  the  main  traok  he  was  struck  by  a  switch  engine  with  snch 
violence  as  to  cause  his  death  soon  afterward.  The  engine  was 
nsed  on  the  station  grounds,  and  although  under  the  immediate 
control  of  the  yard  master,  was  used  as  well  for  other  purposes  as 
for  switching  cars  to  be  repaired.  When  a  car  needed  repair  the 
foreman  would  advise  the  yard-master,  and  the  latter  would  have 
the  switch  engine  moTC  the  car  to  such  place  in  the  yard  as  he 
thought  proper,  and  the  foreman  would  have  the  needed  repairs 
made. 

Upon  these  fiicts  it  was  held  that  the  deceased  and  the  engineer 
managing  the  engine,  through  whose  negligence  the  injury  was 
received,  ^'  were  fellow-servants  in  such  a  sense  as  to  subject  them 
to  the  operation  of  the  well-established  rule,  which  refuses  a 
remedy  against  a  -common  master,  in  favor  of  one  employee,  whe 
receives  an  injury,  through  the  carelessness  of  another,  while  in  the 
same  line  of  duty." 

The  cases  are  so  numerous  and  uniform  that  we  refer  to  but  one 
other,  where  the  doctrine  is  carried  much  further,  perhaps  too  far 
for  us  to  give  it  our  approval.  Wonder  v.  B.  dt  0.  IL  Co.,  32  Md. 
410. 

Nor  do  we  give  force  to  the  argument  that  places  the  plaintiff's 
service  in  the  duty  of  the  inspector  outside  of  those  which  he 
assumed  as  a  carpenter.  He  made  no  objection  to  the  service,  had 
a  dozen  times  before,  as  he  himself  states,  undertaken  it  as  incident 
to  his  employment,  and  voluntarily.  He  therefore  stands  upon  the 
same  footing  as  if  this  service  was  within  the  scope  of  his  agree- 
ment. One  who  volunteers  to  act  with  other  employees  becomes 
one  himself,  so  far  as  to  introduce  between  them  the  same  rule  of 
legal  responsibility. 

Thus  in  8kipp  v.  East  Co.  R.  Co.,  9  Exch.  223,  where  the  foroe 
employed  was  insufficient  to  perform  the  service  of  attaching  car- 
riages of  the  baggage  trains  to  the  locomotive  engine,  but  the  plain- 
tiff undertook  to  assist  in  the  work,  and  while  so  engaged  was 
injured,  it  was  held  that  as  he  had  before  for  several  months  been 
employed  in  this  particular  service,  and  had  not  made  any  com- 
plaint on  the  subject,  he  had  no  redress  on  the  company. 

So  it  was  held  in  Degg  v.  Midland  R.  Go,,  1  Hurl.  &  Norm.  773, 
that  the  rule  of  law,  that  the  master  is  not  responsible  to  the  ser- 
vant for  injury  occasioned  by  the  negligence  of  another  servant,  \m 
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the  course  of  their  common  employment,  **  applies  to  the  case  of  ^ 
person  who  is  injured  whilst  yolantarily  assisting  the  servants  ifi 
their  work.*'  Accepting  this  as  a  correct  exposition  oV  the  law,  w» 
find  it  difficult  in  the  scant  and  unsatisfactory  evidence  before  us» 
to  fit  the  instruction  to  the  proofs;  and  if  not  erroneous  in  itself,  it 
was  certainly  calculated  to  mislead  the  jury,  in  determining  the 
real  and  material  issue  involved  in  the  controversy.  We  cannot 
perceive  from  the  testimony  that  Thompson  or  any  one  else  is  lifted 
from  his  position  as  a  co-servant,  to  that  of  a  representative  of  the 
company,  in  an  agency  which  makes  it  responsible  for  his  negligent 
omissions  or  careless  conduct,  under  the  legal  definition  of  a  mid* 
die-man;''  or  if  there  was  evidence  to  warrant  the  finding  of  the 
fact  that  it  was  to  his  negligence  the  accident  was  owing,  so  as  to 
apply  the  rule  to  the  plaintiff's  case. 

The  immediate  cause  of  the  injury  was  the  premature  movement 
<3i  the  engine  by  Harris,  and  preceding  and  producing  the  move-^ 
ments,  was  the  false  direction  given  by  Smith,  upon  one  or  both  of 
whom  liability  for  the  consequences  rests,  and  between  them  and 
the  plaintiff  the  relation  of  fellow-servants  is  admitted  to  exist.  It 
may  be  that  upon  a  fuller  development  it  will  appear  that  the  mis- 
hap is  directly  or  indirectly  owing  to  the  want  of  attention  and  care 
on  the  part  of  some  one,  who  may  be  proved  to  be  a  middle-man,, 
but  this  was  not  shown,  so  as  to  render  pertinent  the  instruction, 
given  in  such  general  terms;  nor  was  the  instruction  that  the  right 
to  give  an  order  resting  in  one  employee,  and  the  duty  of  obedience 
to  it  imposed  upon  another  of  itself,  created  the  relation  out  of 
which  springs  the  defendant's  accountability  to  the  latter  for  an 
injury  suffered. 

Without  considering  other  exceptions,  this  fundamental  error  in 
the  ruling  entitles  the  defendant  to  have  another  jury,  who  shall 
be  properly  advised  as  to  the  law,  to  pass  upon  the  case. 

The  verdict  must  be  set  aside,  and  a  venire  de  novo  awarded,  in 
order  to  which  let  this  be  certified  to  the  court  below. 

Error.  JudgmnU  revereoJL   . 
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» 

AflLagnemeat  between  executOTB  thai  one  alona  shall  nianagyi  the  jealate  la  Toidi 

*  • 

EXI1?I0N  for  re-hearing.    The  opinion  shows  the  point.  \ 

'JQ%h  Devereux^  Jr.^  Jo$.  B.  Baichelor  imd  &eo.  E.  WxUon,  tot 

»f-      ^      -  ....  . :   If 

ntifls.  •' 


^'^  JF.  P.  Bynum  A  R.  W.  Sandifer,  for  defendant 

# 

^'SutTHj  0.  J.    The  coYonant,  the  speeific  performance  of  whidi, 
a§a  means  of  enforcing  a  lien  upon  the  real  estate  described  in  tW 
]|feiUlings*  is  demanded,  embraces  two  distinct  interests,  one  wholl  j- 
Mrsobal  to  the  contracting  parties,  the  other  the^trust  estate  t^dm*''' 
mitted  td  the  joint  administration  of  the /emtf  plaintiff^  «id  the  de-^ 
fendaht.     The  "payment  of  the  deferred  purchase-money  for  her* 
ffiabe  in  the  land  sold  is  to  be  secured  by  the  cohveyance  of  the- 
e^taler  of -the  debtor/ thus  charged  by  a  mortgage  deed  while  the* 
diefendant,  left  in  charge  of  the  trust  estate  of  the  deceased  intes-"' 
Mte^  J.  L.  Lineberger,  is  forthwith  to  render  an  account  of  his  ad- ^ 
ministration,  execute  to  his  associate,  the  feme  plaintiff,  his  notr 
il^ring  interest  at  the  rate  of  eight  per  cent  payable  in  two  years^' 
ahd  to  be  secured  in  like  i!nanner  by  mortgage  of  the  same  land. 
Preliminary  to  the  ascertainment  of  the  sum  for  which  the  defend-* 
aiit'WcHYlcl  be  liable,  it  became  necessary  to  have  the  partnership 
ij^ied,  whereof  the  intestate  was  a  member,  in  order  that  his  por-' 
tion,  as  well  as  What  was  due  under  the  guardianship  committed  to' 
tKe-d^fendaht  mi^ht  be  entered  as  credits  lipon  the  administration 
account  proper.-     The  pr6tra6ted  and  complicated  controversies' 
which  Had  to  be,  «ttd^ have  been,  settled  during  the  progress  at  die 
cause,  have  grown  out  of  the  administrations,  and  have  necessarily 
delayed  the  execution  of  so  much  of  the  contract,  as  related  to  the 
ascertaining  of  the  value  of  the  assets  ot  the  intestate  for  distribu- 
tion to  the  parties  entitled.     During  this  penod,  the  duties  com- 
mon to  both,  acting  as  trustees  under  their  joint  appointment,  have 
rested  upon  one,  and  the  funds  have  not  had  the  joint  care  and  su- 
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pervision  intended.  As  understood  by  the  plaintiflg,  the  obligation 
of  the  defendant  covers  the  two  preliminary,  as  well  as  the  final  ac- 
counts to  be  stated. 

Not  only  does  this  arrangement  comprehend  the  retirement  of 
the  administratrix  from  the  management  with  a  view  to  her  being 
absolved  from  responsibility  in  the  premised,  but  the  mixing  up  of 
^personal  and  trust  matters  in  one  and  the  same  contract^  may  poa^- 
iBibly  lead  to  antagonism,  a  result  not  sanctioned  in  a  court  '*of 
equity;  and  we  may  repeat  what  is  said  in  N.  0.  R.  Ob.  v.  WQaon, 
%1  N.  C.  223,  "the  law  frowns  upon  any  act  on  the  part  of  a 
fiduciary,  which  places  interest  in  antagonism  to  duty,  or  tends  to 
^hat  result." 

It  is  in  this  aspect  of  the  case,,  wo  used  the  language  repeated  in 
the  opinion  now  under  review.  *^  We  are  not  prepared  to  uphold  the 
contract  in  this  feature,  as  one  entitled  to  a  specific  perfocknattee, 
if  itp  validity  were  now  open  to  question."  Such  equitable  relief  is 
not  of  positive  right  to  be  demanded,  but' it  is  afforded  under  gen- 
eral rules  of  equitable  action,  it  is  true,  in  the  exercise  of  a  sound 
discrdtion,  by  the  court. 

But  aside  from  this,  without  needless  repetition,,  we  adhere  to  the 
jreasoning  pursued  in  the  opinion,  and  now  called  in  question  upoA 
%hich  the  court  refused  to  decree  a  specific  execution  of  the  contract 
upon  the  first  bearing  of  the  appeal.  Notwithstanding  the  able  and  ex- 
haustive argument  and  copious  learning  brought  to  bear  upon  the 
point,  our  convictions  remain  unchanged  of  the  effect  of  the  ab- 
sence of  averments  necessary  in  sustaining  the  present  claim,  and 
'which  are  not,  because  of  their  essential  nature,  waived  by  pleading 
over  as  now  contended. 

We  therefore  adhere  to  our  former  ruling  and  affirm  the  iudg* 
inent. 

Judgment  affirmed. 
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2k$i  poti  mortem  truH    wntlruetUm. 

Mm  intestate  ezeeated  a  eeeled  instniment  by  whieh  he  dedeied  thai  he  Ml 
eertain  notes  described  therein  to  liis  son-in-law,  C,  in  trust,  to  be  eqnallj 
dirided  between  the  intestate's  three  danghters  described,  after  his  death. 
The  notes  were  delivered  to  C,  and  the  instrament  was  recorded.  JSTaU,  sa 
IneTocaUe  deed,  taking  effect  at  once. 

AOTION  to  reooTer  notes.    The  head-note  states  the  case.    The 
plaintiff  had  judgment  below. 

L.  C.  Bdwards,  for  plaintiff. 

Jo$.  B.  Baiehehr  and  John  DevereuXt  Jr.,  for  defendant. 

Smith,  0.  J.  To  be  effectual,  the  sealed  instrument  can  opento 
only  in  one  of  three  ways,  either: 

I.  As  a  testamentary  disposition  of  the  fund;  or, 

IL  As  a  gift  ifUer  vivos  of  it  to  a  trustee,  for  distribution  among 
the  intended  beneficiaries,  at  the  donor^s  death,  the  interest  mean- 
while accumulatiDg;  or, 

III.  As  a  donatio  causa  mortis,  revocable  during  the  donor's  life, 
which  partakes  of  the  nature  of  both. 

L  It  cannot  be  upheld  as  a  testamentary  disposal  of  the  notes, 
for  the  single  sufficient  reason,  that  it  has  not  the  required  number 
of  attesting  witnesses;  as  a  will  whether  professing  to  pass  real  or 
personal  estate,  must  be  made  in  the  presence  of  not  less  than  two 
subscribing  witnesses,  nor  has  it  the  requisite  of  a  holographio 
paper.    Oode,  g  2136. 

II.  It  is  not  a  gift  causa  mortis,  for  this  must  be  given  in  pros- 
pect of  approaching  death,  and  not  only  was  the  donor  not  ill  at 
the  time,  but  she  lived  three  years  afterward. 

A  donatio  causa  mortis  is  said  by  Battle,  J.,  ddivering  the 
opinion  in  Overton  v.  Sawyer,  7  Jones,  6,  to  be,  '^  not  a  legacy,  which 
requires  the  assent  of  the  executor  to  vest  the  legal  title  in  the 
donee,  but  it  is  a  gift  made  in  contemplation  of  death,  which  upon 
delivery,  passes  the  legal  title  at  once  to  the  donee,  upon  condition 
to  be  void  if  the  donor  do  not  die.** 
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IIL  If  eflectire  in  passing  an  equitable  interest  in  the  securities 
then  held  by  the  defendant  Oarr  (and  the  notes  not  being  indorsed 
none  other  could  Test),  the  instrument  must  be  deemed  to  be  a 
deed  of  conTeyanoe,  operating  at  once  and  irreyocable,  and  creating 
an  equity  in  the  daughters,  capable  of  being  enforced,  when  the 
time  for  dirision  among  them  arrived.  The  court  on  the  trial 
ruled  that  the  writing,  upon  the  face  and  in  the  light  of  surround- 
ing circumstances,  was,  and  was  intended  to  be  testamentary,  and 
as  it  WHA  legally  insufficient  to  operate  as  a  will,  it  could  not  ope- 
rate at  all  and  was  void.  The  jury  were  accordingly  directed  to 
find  the  issue  in  favor  of  the  plaintiff,  and  such  was  their  verdict. 

In  passing  upon  the  legal  character  and  effect  to  be  given  to  the 
act  of  the  deceased  in  making  the  writing,  we  must  not  lose  sight 
of  the  wholesome  rule,  which  in  the  language  of  Gaston,  J., 
''requires  the  courts  to  be  benignant  in  the  interpretation  of 
solemn  and  deliberate  acts,  so  that  they  may  avail,  if  possible, 
rather  than  perish  altogether.'' 

The  execution  of  the  instrumeift  was  careful,  and  with  a  well 
defined  intent  not  only  conveyed  in  its  terms,  but  orally  made 
known  at  the  time,  to  make  a  present  provision  for  conferring  a 
future  benefit  upon  the  object  of  the  donor's  bounty. 

It  purports  to  convert  an  agent  into  a  trustee,  and  to  attach 
trusts,  which  the  defendant  Oarr  by  his  assent  accepts  and  agrees' 
to  dischaige.  The  trusts  involve  the  retention  and  management 
of  the  securities  thereafter,  not  as  before  for  the  donor's  benefit, 
and  under  her  control,  but  to  account  for  and  pay  over  their  accu- 
mulations at  her  death,  thus  vesting  a  present  right  in  the  donees, 
to  have  the  fund  secured,  but  not  to  be  put  in  their  possession  un- 
til the  happening  of  a  future  specified  event,  which  must  occur, 
though  at  an  uncertain  day. 

The  funds,  which  the  donor  declares  ''  I  leave  "  in  the  hands  of 
the  trustee  become  his,  to  hold  and  manage,  and  finally  to  divide 
among  the  daughters,  for  which  ends  an  equitable  interest  at  once 
is  vested  in  him. 

The  only  feature  which  gives  a  testamentary  aspect  to  the  paper, 
and  upon  which  its  nullity  is  made  to  depend,  is  found  in  fixing 
the  period  of  enjoyment  at  the  donor's  death,  while  most  of  them 
point  to  a  present  and  inter  vivos  act. 

'  It  is  but  a  partial  disposition  of  the  intestate's  estate.     A  person 
is  designated  to  manage  the  funds  during  her  life,  and  whose  f uno- 
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tions  cease  with  their  delivery  oyer  wheiu  she  dies,  while  the  fane* 
£ions  of  an  executor  begin,  just  where  those  of  the  trustee^  end. 
There  is  no  resenration  of  authority  or  of  interest  in  them  there- 
after, such  as. are  implied  in  a  gift  causa  nioriis.  These  are  the 
qualities  of  a  deed  rather  than  of  a  will,  and  no  attempt  is  made  to 
put  the  instrument  in  the  form  required  for  the  latter. 

'^  It  does  not  follow/'  we  quote  again  from  the  opinion  of  the 
same  learned  judge,  delivered  in  T/iompson  v.  McDowell,  2  D.  & 
B.  Eq.  463,  *^  because  an  instrument  is  to  produce  important  results 
after  death,  that  therefore  it  must  be  testamentarv.  To  render  it 
testamentary  it  is  essentially  necessary  that  it  £(hould  be  made  to 
depend  on  the  event  of  death,  as  necessary  to  its  own  consumma- 
tion." 

.Tlierewere  many  features  in  the  instrument,  about  which  this 
was  said,  which  were  clearly  testamentary,  while  there  were  others 
iodioating  action  to  be  taken  during  life,  and  it  was  held  to  be  u 
deed. 

I  The  safest  £est  for  determining  the  character  of  a  written  paper 
mitst  ba  found  in  its  provisions;  whether  it  professes  to  be  bne  or 
the:  other  in  name,  is  not  at  all  conclusive.  Henry's  Executors  v. 
Ballardy  2  Can  Iaw  Rep.  595  (3?9);  Will  of  Belcher,  66  N.  C.  5i; 

'''In  the  latter  case,  the  court,  in  referring  to  the  other,  inadver- 
tent\y  say  the  decision  was  that  the  instrument  was  testamentary, 
whereas  it  was  upheld  not  to  be  a  will  but  a  deed,  the  court  not 
having  cognizance  of  the  former. 

When  the  character  of  the  instrument,  upon  inspection,  is  left 
doubtful,  the  intention  of  the  maker  may  be  ^iscertained  by  the  aid 
of  parol  evidence  of  surrounding  ciroumstances.  Robertson  v. 
Dunn,  2  Murph.  133;  s,  c,  5  Am.  Dec  525;  Clayton  v.  Liverman, 

7  Ired.  92. 

'  Assuming  then,  as  we  think  to  biB  manifest,  that  the  instrument 
id  in  form  and  effect  a  deed,  is  there  any  legal  impediment  in  the^ 
way  of  its  operating  to  pass  un  equitable  interest,  coupled  with 
legal  power  in  the  defendant,  and  a  trust  which  can  be  asserted 
against  him?  We  do  not  see  any  such  impediment.  The  techni- 
cal rules  relating  to  land,  which-  requin*  a  legal  estate  in  the  trus- 
tee, to  which  declared  trusts  must  adhere,  are  not  applicable  to 
transfers  of  unindorsed  notes  for  the  payment  of  money,  and  mort 
especially  since  under  our  present  system  the  equitable  owner  not 
only  may,  but  must  sue  in  his  own  name  upon  them  to  recover  the 
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AbnejB  diie«  Oode,^  177;  Abrams  t.  Cureion,7i  N*.  O.  523;  TFi^ 
fey  x  Gailvig,  70  N.  GV  410. 

'  The  relationship  of '  the  beneficiaries  to  the  donor,  their  mother, 
furnishes,  if  one  were  necessary,  a  saificient  consideration  for  the 
conToyancey  as  does  the  defendant's  acceptance  of  the  trust,  an 
Adequate  consideration  for  its  enforcement  against  him. 

The  whole  subject  is  elaborately  examined  in  the  notes  to  Blli- 
son  V.  Ellison,  6  Vesey,  650,  as  found  in  1  White  and  Tudor  g 
Leading  Cases  in  Equity,  167,  cited  in  the  fippellant's  briel 
•  But  thd  aid  of  a  court  of  equity  is  not  asked  to  ^enf orce  a  duty 
assumed,  and  afterward  repudiated  by  the  trustee,  for  he  resists 
€h6  plaintiff's  demand,  in  order  that  he  may  execute  that  duty^ 
freely  to  the  cestui  que  trusty  and  carry  out  the  •  donor's  intent. 
The  deed  is  an  executed,  in  distinction  from  an  executory  instrn^ 
inent,  and  accomplishes  its  purpose  by  a  direct  transfer  of  the 
notes,  and  leayes  nothing  further  to  be  done,  except  the  distribii-- 
tion  amoiig  the  objects  of  the  donor's  affection  and  bounty. 
-  The  action  is  predicated  upon  the  absolute  nullity  of  the  deed,' 
or  a  supposed  reserved  power  of  revocation  in  the  donor,  or  upon* 
the  idea  that  if  the  instrument  cannot  j»*eYail  as  a  testamentary 
disposition,  ft}  shall  fail  altogether.  We  do  not  concur  in  either  view. ' 

There  is  error,  and  there  must  be  awarded  a  venire  de  novo,  and 
ill  order  thereto  this  win  be  certified. 
^•EoTor.  •   JudifmetU  reversed,    i 
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Bwrtf-^rightofpuhUcUfpanupandd^wi^stremm. 

4n'eZ(i3ii8ive  Irandiise-to  maintain  a  ferry  acrossa  river  does  not  prevmii  Hi* 
public  from  using  the  river  as  a  high  way  between  points  above  and  below. 

ACTION  fov  an  injunction.    The  opinion  shows  the  point.   Th» 
injunction  was  granted  below. 

01  M.  Bfisbee,  for  plaintiff. 


'.  H.  Day,  for  defciidants. 
VoL.LV  — 80 
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Smith,  0.  J.  The  franchise  of  keeping  a  public  ferry,  and  de* 
manding  toll  for  transportation,  resides  in  the  State,  and  is  so 
incident  to  riparian  ownership,  that  it  can  be  granted  to  none 
others  than  those  who  own  the  land  at  one  or  the  other  of  its  ter- 
minal  connections,  unless  such  proprietor  or  proprietors  refuse  to 
exercise  it;  when  it  may  be  conferred  upon  another,  who  can  only 
obtain  the  right  to  use  the  soil  for  the  purpose,  by  making  com- 
pensation, and  this  even  when  those  termini  are  public  roads. 
Pipkin  y.  Wynn,  2  Dev.  402.  This  right  to  demand  tolls  in  ope* 
rating  a  ferry,  sanctioned  by  the  county  authorities,  with  whom 
the  power  to  establish  it  is  deposited,  exists  at  the  common  law„ 
and  every  subtraction  from  its  profits,  by  carrying  its  customera 
oyer  the  stream,  for  or  without  charge,  is  an  injury  for  which  an 
action  will  lie.  It  is  the  diminution  in  the  number  of  customerg 
that  would  use  the  ferry,  but  for  the  interference  and  reduction  of 
tolls  which  measure  the  damages  recoverable  against  the  wrong 
doer.  So  by  the  common  law  it  was  necessary  to  show  'Hhat  the 
termini  of  the  plaintiff's  ferry  were  between  the  points  of  such  per- 
son's departure  and  destination  as  were  in  his  route,  and  would 
have  been  passed  by  him,  but  for  the  defendant's  wrongful  inter- 
ference.''  Pbabson,  J.,  in  Taylor  v.  FT.  £  M.  R.  Co.,  4  Jones^ 
277. 

To  remove  difficulties  in  the  way  of  proofs,  the  general  assembly- 
passed  an  act  by  which  it  is  provided  that  if  any  unauthorized  per* 
son  shall  pretend  to  keep  a  ferry,  or  to  transport  for  pay  any  per- 
son or  his  effects  within  ten  miles,  reduced  to  five  by  the  amenda- 
tory act  of  March  12,  1883,  ch.  381,  of  any  ferry  (being  on  the 
same  river  or  water),  Whibh  is  already  6r  hereafter  shall  be  ap- 
pointed, such  person  so  pretending  to  keep  a  ferry  or  transporting 
any  person  or  persons  or  their  effects,  shall  forfeit  and  pay  the  sum 
of  12  for  everysuch  offense  to  the  nearest  ferryman^"  Bevised 
Code,  ch.  104,  §  31. 

'  Substantially  the  same  enactment  is  contained  in  the  Oode^^ 
§2049. 

The  essential  element  involved  in  a  ferry  franchise  is  the  exclu- 
sive right  to  transport  persons  and  horses  and  vehicles  with  whiea 
they  travel,  as  well  as  such  personal  goods  as  accompany  them, 
from  one  shore  to  the  other,  over  the  intervening  water  for  the  tolL 

A  public  ferry,  then  says  Abinoeb,  0.  B.,  in  Hussey  v.  Fiddy  ^ 
0.  M.  and  R.  432,  is  a  public  highway  of  a  special  description,  and 
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its  termini  muBt  be  in  places  where  the  public  have  rights,  as  towns, 
or  Tills  or  highways  leading  to  towns  or  Tills.''  An  invasion  of 
this  exclnsiTe  right  is  not  only  restrained  by  the  statutory  prohibi- 
tion against  the  erection  and  operation  of  another  ferry,  biit  the 
transportation  for  pay  of  persons  or  their  effects,  that  is  as  we  un- 
derstand the  latter  word,  the  accompanying  personal  goods  under 
their  direct  control,  is  forbidden  within  the  prescribed  distance 
aboTe  and  below.  The  establishing  of  a  new  competing  ferry  is 
absolutely  disallowed,  while  other  methods  of  transportatioa 
become  penal  only  when  comi)ensation  is  charged. 

The  defendants,  according  to  the  plaintiff's  own  showing,  con- 
Tey  no  persons  for  toll,  and  charge  only  for  freight  carried  up  and 
down  the  riTer,  between  the  railroad  and  the  numerous  landings 
aboTe,  some  CTen  in  the  State  of  Virginia.  They  in  no  proper 
sense  maintain  a  ferry,  nor  is  their  business  of  the  same  nature* 
CTen  assnming  the  plaintiff's  exclnsiTe  franchise  to  extend  to  and 
embrace  the  carriage  of  freight  as  such,  and  as  a  separate  and  inde- 
pendent article  of  commerce.  The  defendants  exercise  the  common 
right  to  use  a  naTigable  water  which  unites  two  States,  without  the^ 
special  concession  of  the  State  or  county  authorities. 

"  It  does  not  follow,"  we  quote  again  from  the  opinion  of  Lord 
Abikobb,  ''from  this  doctrine"  (the  right  of  a  ferry  proprietor 
to  be  protected  against  an  unlawful  interference  with  his  franchise 
by  near  and  competing  ferries),  ''  that  if  there  be  a  river  passing 
by  seTeral  towns  or  places,  the  existence  of  a  franchise  of  a  ferry 
OTer  it  from  a  certain  point  on  one  side  to  a  point  on  the  other 
precludes  the  king's  subjects  from  the  use  of  the  riTer  as  a  public 
highway,  from  or  to  all  the  towns  or  places  upon  its  banks,  and 
obliges  them  upon  all  occasions,  to  their  own  incouTenience,  to  pass 
from  one  terminus  of  the  ferry  to  the  other." 

Not  unlike  language  is  used  by  the  Supreme  Oourt  of  the  United 
States,  SwATKB,  J.,  deUTering  the  opinion,  in  the  elaborately 
argued  and  well  considered  case  of  Conway  t.  Taylor,  1  Black,  608. 
There  a  ferry  franchise  was  possessed  by  a  riparian  proprietor  on 
the  Kentucky  shore,  to  run  a  ferry  across  the  Ohio  riTer  at  New- 
port, and  in  that  State  as  here  there  were  statutory  prohibitions 
against  the  establishment  of  other  ferries  within  one  and  a  half 
miles  OTer  that  riTer^  and  within  a  mile  upon  any  other  stream, 
nor  was  any  new  ferry  to  be  granted  within  a  city  or  town,  unless 
required  by  an  accumulation  ot  business,  to  whiek  the  afforded 
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facilities  were  inadequate.  In  reference  to  the  rights  acquired 
tinder  the  authority  of  Kentucky  to  run  the  ferry  and  transport 
thence  to  the  opposite  river  bank  in  Ohio,  without  the  correlative 
right  to  do  this  from  the  latter  shore,  the  court  say: 

""^  Those  rights  give  them  no  monopoly,  under  all  circumstances, 
of  all  commercial  transportation  from  the  Kentucky  shore!  They 
have  no  right  to  exclude  or  restrain  those  then  prosccuting^  the 
husinesB  of  commerce,  in  good  faith,  without  the  regularity  or  pur- 
poses of  ferry  trips,  and  seeking  in  no  wise  to  interfere  with  the 
'enjoyment  of  their  franchise/' 

-  In  McRee  v.  Wilmington,  etc.^  R.  Co,,  2  Jones,  186,  the  colonial  legis- 
lature authorized  the  construction  of  a  bridge  over  the  north-cast 
branch  of  the  Cape  Fear  river,  and  forbade  the  keeping  of  any  ferry, 
or  the  building  of  any  bridge,  or  the  setting  any  person  or  persons,, 
carriages,  cattle,  hogs  or  sheep,  over  the  riycr  for  fee  or  reward, 
irithin  $ix  miles  of  its  locution.  The  charter  of  the  defendant 
cotnpany  authorized  the  construction  of  a  railroad  over  the  tract  of 
^OT^ntry  which  mado  necessary  at  pass-way  over  the  river,  and  within 
the  six  miles  mentioned.  The  action  was  for  the  penalty  given  for 
A  violation  of  this  conferred  privilege,  and  the  court  held  that  if  a 
^onstrtiction  v(B3  to  be  put  upon  the  enactment,  which  would  arrest 
4II  improved  future  modes  of  transportation,  demanded  by. increased 
wealth,  population  and  business,  the  monopoly  would  be  in  anhigo- 
Aism  to  fundamental  principles,,  and  '^contrary  to  the  genius  of  a 
free  State  "  Bill  of  Rights,  §§  22  and  23;  Waahingian  Toll  Bridge 
Co.  V.  Commissioners^  81  N.  0.  491. 

t  But  the  defendants  are  in  the  exercise  of  a  common  and  lindele- 
^ted  right,  to  use  the  waters  of  a  navigable  river  as.a  highway,  in 
the  carriage  of  goods,  not  primarily  in  the  crossing,  as  a  ferry  is 
operated,  from  shore  to  shore,  and  between  fixed  landing  places, 
but  up  and  down  the  stream,  there  being  a  single  stopping  place 
within  the  prescribed  limits.  The  right  to  use  navigable  waters  is 
superior  to  any  incident  to  the  owncrahip  of  the  shores,  and  this 
even  when  enlarged  by  the  grant  of  an  exclusive  ferry  or  other 
franchise  annexed  to  them.  LewU  v.  Keeling,  1  Jones,  299. 
r  Navigable  waters,  constituting  highways,  are  not  ascertained 
here  as  they  are  in  England,  an  island  accessible  to  ocean  tides, 
^y  the  extent  of  their  ebb  and  flow,  but  by  a  more  practical  test  of 
!their  capacity. to  float  boats  used  as  instruments  of  commerce,,  in 
the  interchange  Qf.comiTiodities,,and  large  enough  for  the  purpose* 


FEBRUARY  TERM^:  1886.  ^ 


Btfoadnaz: 7.  Baker ■  '     ■'  ::' .M 


Bach  waters  lose  not  their  iiaTigibilityy  becatiae  intercepted  by  falk^ 
j^hen  abore  and  below  tiiem»1;he  waters  can  be  thus  used  fdr  the  par* 
]ki0e;of  coramere^  for  long^distanoea  TTttdet*  rach  circnmstances  they 
femain  highways  for  common  nse.  Such  is  the  condition  of  manj^ 
tlf  ^ur  large  rivers^  and  was  of  th^  Ohio  itsblf/near  the  city  of  Louis^ 
•Tfllev  until  the  impediment  was  overcome  by  works  erected  there,  i 
:..  The.  .defendants'  boats,  with  capacity  to  transport  twenty  bales 
of  cotton,  or  9,000  pounds  of  freight  each,  ascend  and  descend  th^ 
riyer  for  tnore  than  forty  mileis,  passing  the  State  boundary,  and 
as  a  common  carrier  receiving  and  ddivering  goods  at  places  along^ 
the  route,  and  thus  transferring  the  piquets  of  the  farm  to  the 
tailroad,  and  meanwhile  bringing  supplies  to  the  farmers,  touching 
at  a  single  point  in  the  prescribed  distance,  aiid  this  point  two 
miles  further  up  the  river..    :  * 

Can  the  maintenance  of  such  a  line  of  transportation  be  deemeid 
an  exercise  of  rights,  intendedto.be  'inhibited  : by  the  restraining 
statute?  Is  it  in  any  proper  qense  an  invasion  of  the  plaintift'a 
franchise?  \Does  thla  statute  mean  to  deny  the  facilities  possessed 
by  those  who  find  Mason's  Tanding  a  convenient  ])oint  of  shipment, 
and  compel  them  to  carry  by  wheels  what  they  may  raise  over  the 
needless  space  ofUtW'or'iHotiD  ntileeto' th'e'-^ltfiAtilF^'ferf^^  in  order 
that  they  may  have  the  tolls  for ^feirr^ing  it  over?  We  do  not  so 
interpret  the  prohibitory  legislation!  The  essential  clement  in  a 
ferry  'is  the  transportation  Over •  wfteiVupting-  wat^r^  -a  crossing 
from  shore  to  shore,  at  points  conveniently  ppposite,  and  formj^jg; 
conneqtion  witl^  thoroughfares  is^t  each  terminus.  .A.  ferry,  is  de- 
fined by  Mr.  Webster,  in  words  borrowed  from  legal  authorities,  to 
bl^  ^d  Tib^ty-to  hare  a  boat  for  passage  upon  a^tvdr,^^r  the  cj£r- 
riage  of  horses  and  men  for  a  reasonable  toll,"  adding,  Vlt'is 
usually  to  cross  a  large  river/'    Tomlin  Law  Diet. 

It  has  now  a  wider  applicatioti,  and  has  been  sometimes  Usefd  to 
designate  transportation  over  a  wide  expanse  of  water,  the  essential 
idea  of  [Missing  froqi  one  shore  to  an  opposite  shore  being  retained. 
,v  We  are  not  disposed  to  hold,  upon  the  evidence,  and  with  the 
defendaait's  denial  that  they  carry  any  person  in  .their  boats  for  fee 
pr  rewai^  that  they  are  invading  th^  franchise  possessed  by  the 
plaintifFS)  or  any  just  right  derived  under  it. 
.  The  action  moreover  is  not  alone  for  remuneration  for  logs  in 
damages, 'but  for  the  recovery  of  penalties  for  multiplied  alleged 
:Offenses,  and  the  aid  of  the  court  is  iBOught  as  an  ancillary  remedy:. 


ifSH  NOBTH  OABOUNA, 

Pniit  ▼.  CommJHiilaeew  of  Gaston  Oounty. 

Bat  a  court  of  equity  leayes  one  punuing  this  oonne  to  his  strict 
legal  rights,  and  withholds  its  aid.  One  seeking  equity  must  do 
equity,  and  be  content  with  full  indemnity  for  actual  loss  sustained. 
Thus  a  debtor  charged  with  usurious  interest,  will  be  as  a  condition 
of  relief  required  to  pay  the  debt  he  owes  with  legal  interest,  or  if 
the  bill  be  filed  by  the  creditor,  he  must  forego  his  demand  for  the 
penalty,  and  be  satisfied  with  such  compensation  as  measures  his 
loss,  or  is  the  just  amount  of  his  claim. 

**  It  is  against  the  general  principles  of  equity,"  remarks  Story, 
-**  to  aid  in  the  enforcement  of  penalties  or  forfeitures.''  2  Story 
Eq.  Jur.,  §§  1319  and  1494 

This  rule  of  action  is  not  abrogated  by  the  union  in  one  tribunal 
ot  the  functions  formerly  divided  between  two,  while  each  exercises 
those  peculiar  to  itself,  but  the  underlying  principles  of  action  an 
the  same  and  unchanged. 

There  is  error  in  the  ruling,  and  this  will  be  certified  to  the 
4)ourt  below. 

Error.  Judgmeni 
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ObtMrthm»ss»— 'lassltoi»/gr  $6hoeh — e^tiahi^, 

A  law  deoiariag  a  tax  on  the  polls  and  property  of  peiBonB  of  one  color  for  Um 
exdnsiTe  educetion  of  ohildren  of  that  color  to  onooiiBtitatioiud. 

ACTION  for  injunction.    The  opinion  states  the  case.    The  m- 
junction  was  denied  below. 

W.  P.  Bynum  and  B.  W.  Sandifer,  for  plaintiffs. 

Oeo.  F.  Bason  and  John  Devwreuz^  Jr.,  for  defendants. 

Smith,  0.  J.  While  in  this  action  for  a  perpetual  injunction 
against  the  collection  of  a  certain  tax,  levied  by  the  commissioners 
in  further  support  of  free  education  of  children  of  the  white  race 
alone,  which  under  our  former  system  oi  judicial  administration 
would  be  exclusively  cognizable  in  a  court  of  equity,  we  would  be 
required  to  look  into  the  evidence,  if  properly  taken  and  sent  u[\ 
and  asoertam  what  facts  are  proved,  the  parties  are  content  to  abide 
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by  the  findings  of  the  court,  as  the  facts  upon  which  we  are  to  de- 
clare the  law.    They  are  as  follows: 

The  defendants,  the  board  of  commissioners  of  Ghiston  county^ 
under  the  proyisions  of  the  act  of  March  8, 1883,  the  Gode,.§§  2594, 
S595,  caused  an  election  to  bo  held  in  school  district  No.  21  for 
white  children,  and  to  be  submitted  to  the  white  electors  therein 
for  approyal  or  rejection,  a  proposition  for  an  additional  tax  of 
twenty  cents  on  the  $100  worth  of  property  therein,  belonging  to 
white  owners,  and  sixty  cents  upon  each  taxable  white  poll,  for 
lumishing  increased  free  educational  advantages  to  the  white  chil- 
dren of  the  district  At  the  election  held  accordingly  on  December 
6,  following,  at  which^  while  there  were  colored  electors,  none  but 
white  electors  were  allowed  to  Tote,  twenty-five  votes  were  cast  for^ 
and  twenty  against  the  proposition,  whereupon  the  commissioners 
declared  it  to  have  been  carried  by  a  majority  of  five  votes,  and 
4ir9ptcd  their  clerk  to  make  out  a  tax  list,  and  place  the  same  in 
the  hands  of  the  sheriff,  which  has  been  done,  and  the  sheriff  is 
proceeding  to  collect  said  assessment. 

By  the  act  to  incorporate  the  town  of  Dallas  (Private  Laws, 
1871-72,  ch.  46),  it  is  provided  that  the  town  of  Dallas  shall  con- 
^itute  a  school  district. . 

The  boundaries  of  school  district  No.  21  were  established  in  1868, 
and  embrace  a  larger  territory,  including  more  persons,  voters  and 
property,  than  are  comprised  in  the  corporate  limits  of  the  town  of 
Dallas,  and  the  boundaries  of  said  school  district  have  been  retained 
as  in  1868,  up  to  the  present  time,  and  no  action  has  ever  been 
taken  under  the  charter  of  the  town  of  Dallas  to  conform  the  limits 
4}t  the  school  district  to  the  limits  of  said  town. 

If  the  colored  voters  had  been  allowed  to  vote,  twenty-five  would 
not  have  been  a  majority  of  the  qualified  voters  therein,  either  as 
the  district  is  recognized,  or  as  it  would  be  if  confined  to  the  limits 
ot  Dallas. 

That  there  were  sixty-three  qualified  white  voters  residing  within 
4he  limits  of  school  district  No.  21  at  the  time  of  said  election. 

The  said  tax  list  contains  a  tax  or  assessment  of  twenty  cents  on 
the  $100  worth  of  property  in  said  district  llelonging  to  white  per- 
sons, and  sixty  cents  on  the  polls  of  the  white  persons  residing 
therein,  and  none  on  the  property  or  polls  of  colored  persons  rosi- 
•dcnt  therein,  though  there  are  several  who  reside  and  own  prop- 
erty, subject  to  taxation  therein. 
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A  large  amount  o£  sfitd  t4x  or  asgessment'  »  up6a  pnot^drty^hd 
polls  of  persons,  situate  and  resident  otitside  of  the  corpordti&lhiMtd 
of  the  town  of  Diillas.  ^  '     . :  «i  Vs  •     i 

That  tlie  collection "olBaid  assessmetif  wilt  not* have' th^eft^i;  id 
produce  a  depreciation  in  the  viiine  df  the  property subjedt  to  sneK 

•       ■  I  ■  •  •  •    • 

assessment  As  a  matter  of  law,  that  the  tevy  And  collection- of 
said  assessment  is  not  in  violation  of  the  Oonstitntion  or*  the.  laws 
of  the  State;  /      -* 

:  It  is  therefore  ordered  that  the  testraining  ordeir  hei^tofe^ 
granted  be  dissdved,  and  that  the  plaintifb  pay  the  costs  of  this 
application,  to  be  taxed  by  the  clerk.  ..:\.        •  .     .    i.  .  » 

.   From  which  order  the  plaintiffs  appeal  to  the  Supreme  Oourt.  J 

The  first  section  of  the  act  prescribes  the  manner,  ffuch  as  wirt 
pursued  in  the  present  case,  of  ascertaining  the  will  of  the  w^itd 
toters  on  the  proposed  assessment  in  aid  of  schools  in  the  di8lrict^> 
szid  upon  an  apprpviEtl,  directs  Uie  fui'ther  action  mentioned  in  thU 
nextthreesections,  which' are  as  follows:         i  i.    .  !^  i  :  ^ 

§  2.  In  case  a  majority  of  the  Yotes  cast  at  said- election  shall  hi 
in  favor  of >  sucli  asisessmeBtyithe  -board  of  commissioners  dhall  direct 
their  ^ clerk'  to  'make'  out  frbiki  the  tax  list  of  the  township*  in 
which  such  district  is  situate  a  list  of  all  the  taxable  property  and 
polls' of  the  white  or  colored  tax-payers,  ^as  the  caSe  maybei  insuch 
district,  and  it  shall  be  the  duty  of  the  school  committee  of  sueb 
district  to  aid  the  clerk  in  making  out  said  list;  utid  said  clerk 
shall  deliver  said  list  to  the  sheriff  of  the  cotinty^  with  an  order 
signed  by  him,  commanding  the  sheriff  to  <:»>llect  ^said  assesismeni^ 
la  like  manner  as  provided  for  the  collection  of  State  &nd  county 
taxes;  and  said  sheriff  shall  collect  tod  payx>ver  the  same  tc  the 
eounty  treasurer.'  And  said  sheriff^s  bond  shall  be  liable  therefor, 
as  provided  in  case  of  the  county. school  tax.  '  '■  ^ 

§  3.  No  election  under  the  two  preceding  sections  shall  be  held 
more  than  once  in  any  one  year.  '     * 

>  §  4.  The  assessment  thus  levied  and  collected  from  the' taxable 
property  and  polls  of  white  persons  shall  be  expended  in  aiding  to 
keep  up  the  public  school  in  said  district  for  white  children  of  both 
sexes,  between  the  ages  of  six  and  twenty-one  years^  and  the  assess- 
ment thus  levied  and  collected  from  the  tatable  property  and  polls 
of  colored  persons  shall  be  expended  m  aiding  to  keep  up  the 
public  school  in  said  distri(^t  for  colored  children  of  both  sexes,  be- 
tween the  ages  of  six  and  twenty-ond  yearsr  -    ■'       '    ^    . 
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The  act  grouting  a  charter  to  the  town  of  Dallas,  ratified  and 
taking  effect  on  January  23,  1872,  coiituius^the  following  sectmn: 

That  the  corporate  limits  of  the  town  of  Dallas  shall  constitute  a 
school  district,  and  that  all  taxes  levied  upon  the  same  by  the  State 
for  school  purposes  shall  be  expended  in  conformity  with  the  State 
regulations  in  establishing  graded  schools  within  the  towns;  and 
for  the  advancement  of  this  purpose,  the  commissioners  may  ap- 
propriate a  sufficient  sum  belonging  to  the  corporation  to  supply 
the  deficiency,  and  the  board  of  commissioners  shall  select  a  school 
committee  for  the  purpose  of  supervising  said  schools,  and  to  iKir- 
form  the  duties  now  prescribed  by  law.  Private  Acts  1871-72, 
ch.  46,  §  45. 

The  appellants'  claim  to  be  relieved  of  the  tax  by  a  restraining 
order,  to  be  made  permanent  on  the  final  hearing,  rests  upon  sev- 
eral grounds,  and  these  are: 

L  The  school  district,  as  comprised  within  the  corporate  limits 
of  the  town  of  Dallas,  under  the  act,  is  that  wherein  the  will  of  tlie 
electors  regarding  the  proposed  tax  should  have  been  collected  by 
a  vote;  and  none  of  the  electors  outside,  though  within  the  bound- 
aries of  school  district  No.  21,  should  have  been  permitted  to  vote. 
If  this  be  the  result  of  the  legislation,  and  the  area  covered  by  the 
town  be  withdrawn  from  the  territory  originally  formed  into  a  school 
district,  the  election  was  not  held  in  conformity  with  the  law,  and 
is  void  under  the  rulings  in  McCormac  v.  Cmnmissioners,  90  N.  C. 
441,  and  Caldwell  v.  Commissioners,  90  N.  C.  453. 

But  we  do  not  dispose  of  the  case  upon  this  point,  since  the 
statute  creates  this  district  to  bring  it  under  the  operation  of  the 
law  in  reference  to  graded  schools,  removing  the  disability  of  a 
want  of  sufficient  population  to  come  under  the  general  law,  and 
may  admit  of  a  construction  that  leaves  the  former  district  undi- 
minished in  territory  for  ordinary  purposes. 

II.  The  appellants'  principal  objection,  and  this  is  the  essential 
point  decided  in  the  court  below  and  brought  up  for  review,  is 
based  upon  an  alleged  repugnancy  of  this  legislation  to  the  Consti- 
tutions of  both  the  State  and  Federal  governments. 

They  insist  that  it  is  not  uniform  in  its  operation  upon  taxable 
property  and  persons,  as  is  required  by  the  State  Constitution,  art. 
h,  %%  3  and  6,  and  art.  7,  §  9. 

The  counties  are  directed  to  be  divided  into  school  districts  by 
the  Constitution,  and  each  becomes,  with  the  consent  of  the  general 
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assembly,  a  taxing  territory,  and  remarks  Bykum,  J.,  deliTering 
the  opinion  in  Kyle  f*.  Fayettevilley  75  N.  C.  445,  "  whenever  the 
power  (of  imposing  taxes)  is  exercised,  all  taxes,  whether  State, 
county  or  town,  by  force  of  the  Constitution,  must  be  imposed  upon 
all  the  real  and  personal  property,  money,  credits,  inyestments  in 
bonds,  stocks,  joint  stock  companies  or  otherwise,  situate  in  the 
State,  county  or  town,  except  property  exempted  by  the  Oonstita- 
tion." 

And  again:  ''It  is  the  provision  and  was  the  purpose  of  the 
Constitution,  that  thereafter  there  should  be  no  discrimination  in 
taxation  in  favor  of  any  class,  person  or  interest,  and  that  every 
thing,  real  and  personal,  possessing  vaUie  as  property  and  the 
subject  of  ownership,  shonld  be  taxed  equally  and  by  a  uniform 
rule." 

The  principle  of  uniformity  pervades  the  fundamental  law,  and 
while  not  in  the  Constitution  applied  in  express  terms  to  the  tax 
on  trades,  professions,  etc.,  necessarily  underlies  the  power  of  im- 
posing such  tax,  and  a  tax  not  uniform,  says  Rodhais',  J.,  ''would 
be  so  inconsistent  with  natural  justice,  etc.,  that  it  may  be  admit- 
ted that  the  collection  of  such  a  tax  would  be  restricted  (restrained 
as  unconstitutional."     Oatling  v.  Tarboro,  78  N.  C.  119. 

So  Mr.  Justice  Miller,  defining  the  term  as  used  in  the  Con- 
stitution of  Illinois,  says  that  while  one  tax  may  be  imposed  upon 
innkeepers,  another  upon  ferries,  and  a  still  different  tax  on  rail- 
roads, the  taxation  must  be  the  same  on  each  class,  that  is,  the 
same  tax  upon  all  innkeepers,  upon  all  ferries,  and  upon  all  rail- 
roads, in  their  respective  classes  as  taxable  subjects.  Railroad  Tax 
cases,  92  U.  S.  575. 

To  the  same  effect  is  Worth  y.  Railroad,  89  N.  0.  801,  wherein 
is  quoted  with  approval  this  language,  used  by  the  Supreme  Court 
of  Ohio:  "Taxing  by  a  uniform  rule  requires  uniformity,  not  only 
in  the  rules  of  taxation,  but  also  uniformity  in  the  mode  of  assess- 
ment upon  the  taxable  valuation." 

The  proceeding  conducted  under  the  statute  in  the  present  case 
widely  departs  from  uniformity,  the  fundamental  condition  of  all 
just  authorized  taxation  under  the  Constitution.  It  marks  a  color 
line  among  the  qualified  voters  of  the  same  territorial  district,  ad- 
mitting only  of  the  votes  of  white  men  in  the  white  district,  and 
colored  men  in  the  colored  district,  in  determining  in  their  re- 
spective  districts  the  question  of  an  increased  assessment  for  ih% 
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schools.  The  question  rests  wholly  upon  race^  in  this,  as  in  the 
other  provision,  which  confines  the  taxation  to. the  property  and 
persons  of  the  one  or  other  of  the  classes  thus  diyided,  as  the  case 
maybe.  The  same  diflTerence  runs  into  the  application  of  the 
funds.  Those  derived  from  one  class  are  devoted  to  the  education 
of  the  children  of  that  class  only,  and  denied  to  the  children  of  the 
other,  a  distmction  which  finds  no  countenance  in  the  Constitu- 
tion, but  is  alike  opposed  to  it  in  its  general  structure  and  in  its 
details. 

Suppose  the  principle  was  carried  out  and  made  applicable  to  the 
entire  county  —  and  the  school  districts  are  but  divisional  parts  of 
the  county  —  is  it  not  obvious  it  would  be  subversive  of  the  equal- 
ity and  uniformity  recognized  in  the  system  of  public  schools, 
which  looks  to  a  fair  participation  of  all  its  citizens  in  the  advan- 
tages of  free  education? 

If  the  separating  line  can  be  thus  run,  why  may  it  not  be  between 
children  of  different  sexes,  or  between  natives  and  naturalized  per- 
sons of  foreign  birth,  or  even  between  the  former  and  citizens  of 
other  States,  removing  and  settling  in  this  State? 

These  considerations  clearly  indicate  the  incompatibility  of  such 
legislation,  partial  in  its  operation  with  the  equality  established  in 
the  Constitution,  and  to  which  all  legislative  action  must  conform, 
in  order  to  its  being  valid. 

The  special  race  distinction,  moreover,  is  in  conflict  with  the 
ooncluding  clause  of  article  IX,  §  2,  which,  after  directing  that 
instruction  shall  be  given  to  children  of  the  two  races  in  separate 
public  school,  declares  that  ^' there  shall  be  no  discrimination  in 
favor  of  or  to  the  prejudice  of  either  race." 

Now  it  is  obvious  that  there  would  bo  no  occasion  for  such  a  dis- 
criminating enactment,  if  the  results  would  be  the  same  as  to  a  tax 
imposed  upon  all  taxable  subjects  within  the  district,  and  fairly 
distributed,  so  as  to  secure  similar  advantages  in  obtaining  an  edu- 
cation to  all  the  school  children  of  cither  race. 

Nor  can  we  shut  our  eyes  to  the  fact  that  the  vast  bulk  of  prop- 
erty, yielding  the  fruits  of  taxation,  belongs  to  the  white  people  of 
the  State,  and  very  little  is  hold  by  the  emancipated  nice;  and  yet 
the  needs  of  the  latter  for  free  tuition  in  proportion  to  its  numbers, 
are  as  great  or  greater  than  the  needs  of  the  former.  The  act, 
then,  ill  directing  an  appropriation  of  what  taxes  arb  collected  from 
each  class^  to  the  improved  education  of  the  children  of  that  class* 
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does  neoessarily  discriminate  '^  in  favor  of  the  one  to  the  prejudice^ 
of  the  other  r^ce. 

It  can  make  no  difference  that  the  property  of  the  white  people 
raises  the  means  which  are  expended  in  the  edacation  of  white 
children,  since  the  fund  is  raised  by  the  exercise  of  legislatiye 
coercion  and  becomes  common  to  all,  and  to  be  usdd  for  the  general 
benefit.  It  is  in  no  sense  a  Yoluntary  contribution,  for  with  such 
the  law  does  not  interfere,  bat  the  results  are  reached  by  legisla- 
tive action,  contingent  upon  an  approval  by  partial  voting,  but  not 
the  less  legislative  action  for  that  reason,  and  therefore  this  suit  is 
instituted  by  unwilling  tax  payers  to  arrest  the  collection. 

The  general  views  we  have  expressed  have  not  been  seriously 
controverted  in  the  argument  here  in  support  of  the  ruling  below, 
but  it  is  sought  to  defend  the  legislation  as  belonging  to  the  class 
of  local  assessments,  such  as  have  been  uphold  in  cases  where  a 
large  boundary  fence,  dispensing  with  a  necessity  for  interior  indi- 
vidual fences,  is  built  and  to  be  maintained  at  the  expense  of  the 
lands  thus  inclosed  and  benefited.  It  is  unnecessary  to  refer  to 
these  adjudications,  as  they  have  been  considered  and  the  principle 
governing  them  declared  in  Busbee  v.  Commissioners^  93  X.  C.  143. 

These  local  assessments  are  not  made  under  the  restraints  appli- 
cable to  the  exercise  of  the  general  taxing  power  for  the  public 
good.  They  are  put  alone  npon  the  praperty^issumed  to  be  bene- 
fited -by  the  proposed  improvement,  and  not  upon  other  which 
derives  no  special  advantage  from  the  expenditure.  *'The  prin- 
ciple underlying  local  assessments  conferring  special  advantages 
upon  land,"  in  the  words  used  in  the  opinion  in  this  case,  ^*  is  but 
an  application  of  the  maxim  illustrated  and  applied  in  Norfieei 
T*  CromweUy  64  N.  C.  16,  *^  qui  sentit  cofntnodum,  debet  seniire  ei 
onusJ* 

The  doctrine  finds  legislative  recognition  and  support  in  the  Code, 
§  28'^4,  which  imposes  upon  the  lands  inclosed  by  a  common  fence, 
the  expense  of  its  coilstruciion  and  maintenance. 

The  statute  does  not  provide  for  cases  of  a  local  assessment,  but 
is  general  in  its  terms,  and  applicable  to  every  school  district  in  tlie 
State,  and  thus  partaking  of  the  character  of  general  l^islation, 
the  tax  is  put  upon  every  species  of  taxable  property  therein,  ex- 
cept in  the  distinction  of  race  ownership. 

Nor  do  we  question  the  right  of  local  taxation  for  special  local 
interests,  not  dcpendenc  upon  the  benefits  thence  accruing  to  prop- 
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erty.  The  difference  in  those  cases  is  pointed  out  in  the  work  of 
Mr.  Burroughs  on  Taxation,  406,  whose  words,  referring  to  the 
establishment  of  a  school  as  a  scarce  of  advantage  to  local  resi- 
dent^y  we  have  quoted  in  Busbee  v.  Commigsionenf,  supra, 

"  Whenever  a  system  of  public  instruction  is  established  by  law  *^ 
(we  quote  from  Judge  Cooley's  work  on  Taxation,  478),  "  to  be 
administered  by  local  boards  who  levy  taxes,  build  -school-houses 
and  employ  teachers  for  the  purpose,  it  can  hardly  be  questioned 
that  the  State,  in  establishing  the  system,  reserves  to  itself  the 
means  of  giving  it  complete  effect  and  full  efficiency  in  every  town- 
ship and  district  of  the  State,  even  though  a  majority  of  the  people 
in  such  township  or  district,  in  a  want  of  proper  appreciation  of  its 
advantages,  should  refuse  to  take  upon  themselves  the  expense  nec- 
essary to  give  them  a  participation  in  its  benefits." 

**  The  legislature  may  authorize  or  make  local  public  improye- 
ments  by  local  taxation.''    2  Desty  Tax.  1119. 

''  The  imposition  of  taxes  for  educational  purposes,  or  for  main- 
taining the  common  school  system,  is  for  a  public  purpose.''  2  Desty 
Tax.  1118. 

The  principles  of  equality  and  uniformity  are  indispensable  to 
taxation,  whether  general  or  local.  Local  taxation  must  be  uni- 
form upon  the  same  class  of  subjects  within  the  territorial  limits 
of  the  authority  levying  the  tax;  and  must  be  assessed  upon  all  the 
property  according  to  its  just  valuation. 

**  Whatever  may  be  the  basis  of  the  taxation,"  are  the  words  of 
Judge  CooLET  in  his  other  work  on  Constitutional  Law,  499,  622, 
''the  requirement  that  it  shall  be  uniform  is  universal.  It  applies 
as  much  to  these  local  assessments  as  to  any  other  species  of  taxes." 

These  references  suffice  to  show  that  in  authorized  local  taxation 
for  the  general  good  of  the  residents  within  the  tax  district,  as  dis- 
tinguished from  those  within  the  principle  which  includes  large 
ti^rritorial  boundary  inclosures,  it  must  be  levied  in  accord- 
ance with  the  constitutional  requirements,  and  the  property  of  a 
class  cannot  be  singled  out  to  bear  the  burden  of  which  the  prop- 
erty of  another  class  is  relieved.  These  universal  conditions  uro 
disregarded  in  the  present  enactment,  and  the  distinction  can  no 
more  be  drawn  between  different  owners  than  it  can  be  between 
different  kinds  of  taxable  pl'operty  of  the  same  owner,  alike  subject 
to  eLU  ad  valorem  tax. 

In  the  opinion  we  have  expressed  of  the  operation  of  our  own 
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Constitution  upon  such  discriminating  legislation,  it  is  unneces- 
sary to  inquire  into  its  consistency  with  the  recent  amendments 
made  to  the  Constitution  of  the  United  States.  The  essence  of 
these  provisions  is  to  secure  equal  civil  rights  to  all  the  citizens  of 
a  State,  and  especially  to  protect  the  newly  enfranchised  colored 
people,  added  to  the  body  politic,  in  their  possession  and  use.  But 
they  did  not  annul  the  statute  long  in  force,  which  from  consid- 
erations of  public  policy  forbids  a  marriage  between  a  white  person 
and  a  negro,  as  expressly  held  in  Slate  y.  Hairston^  63  N.  0.  451, 
and  recognized  in  State  v.  Kennedy y  76  N.  C.  251;  8.  c,  2!^  Am. 
Rep.  683.  Nor  are  they  repugnant  to  the  clause  in  the  State  Con- 
stitution, which  provides  for  the  instruction  of  the  different  races 
in  separate  schools.  This  is  so  decided  in  Slate  t.  JfcCann,  21 
Ohio,  208;  opinion  of  Baxteb,  C.  J.,  in  Untied  Slates  v.  Buntin, 
7  Fed.  Rep.  730,  April  4,  1882,  and  in  the  concurring  opinion  of 
Clifford,  J,,  in  Hall  v.  DeOuir,  95  U.  S.  485-604. 

In  the  latter  opinion  is  reproduced  the  ruling  in  the  case  in 
Ohio,  in  these  general  terms:  ^'That  court  held  that  it  worked  no 
substantial  inequality  of  school  privileges  between  the  children  of 
the  two  classes,  in  the  locality  of  the  parties;  that  equality  of  right 
does  not  involve  the  necessity  of  educating  white  and  colored  per- 
sons in  the  same  school,  any  more  than  it  does  that  of  educating 
children  of  both  sexes  in  the  same  school,  or  that  different  grades 
of  scholars  must  be  kept  in  the  same  school;  and  that  any  classifi- 
cation which  preserves  substantially  equal  school  advantages  is  not 
prohibited  by  either  the  State  or  Federal  Constitution,  nor  would 
it  contravene  the  provisions  of  either. '' 

To  the  same  effect  are  Roberle  v.  Boston,  5  Cush.  198;  Stale  v. 
Duffy,  7  Nev.  842;  Clark  v.  Board  of  Directors,  M  Iowa,  266;  DaU 
las  V.  Fosdick,  40  How.  Pr.  249;  People  v.  Oaslon,  13  Abb.  Pr.  (N. 
S.)  100. 

It  is  not  therefore  every  distinction  dependent  upon  race  or  color 
that  comes  in  conflict  with  the  Federal  Constitution,  but  only 
when  it  produces  inequality  in  rights  or  interests;  and  when  this  is 
the  result  the  State  legislation  from  which  it  flows  is  rendered 
inoperative.  When  the  same  essential  privileges  are  secured  to 
all,  such  legislation  is  valid,  and  rests  in  the  sound  discretion  and 
views  of  public  policy  of  those  who  make  the  law. 

Wo  think  there  is  error  in  the  ruling  of  the  court,  and  that  the 
restraining  order  should  have  been  continued.  Let  .this  be  certified 
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to  the  Superior  Coart  of  Cleveland,  that  further  proceedings  be 
therein  had  according  to  law. 

Mebrimon,  J.,  concurring.  I  concur  in  the  judgment  of  the 
conrty  upon  the  ground  that  the  defendants  failedto  observe  the 
requirements  of  the  statute,  (Acts  1871-72,  ch.  46);  but  I  do  not 
concur  in  so  much  of  the  opinion  of  the  court  as  declares  the 
statute  (Acts  1883,  ch.  148,  §§1,  2;  Code,  §§  2594,  2595),  inopera- 
tive  and  void.  I  am  of  opinion  that  the  latter  statute  authorizes 
in  effect  a  local  assessment,  and  does  not  prescribe  a  public  tax,  in 
the  sense  of  the  Constitution,  and  that  local  assessments  are  not 
necessarily  confined  to  particular  real  property  to  be  affected  by 
them  favorably,  in  contemplation  of  law« 

Error.  .  Judgm$nt  r^venetU 


State  v.  Wbavsr. 

•  » 

(84  N.  C.  838.) 
Orimintd  law  — forgery  —  railroad  pa»n  r—  indictment, 

k  ndlroad  pass  may  be  the  subject  of  forgery,  bat  it  is  not  sufficient  simply  to 
allege  in  the  indictment  the  forgery  of  a  railroad  pass,  setting  it  out.  The 
extrinsic  circumstances,  showing  the  authority  of  the  officer  whose  name  is 
forged,  and  the  obligation  of  the  company  to  honor  it,  must  be  averred. 
(See  note,  p,  649.) 

CONVICTION  of  forgery.  The  indictment  was  as  follows: 
^'The  jurors  for  the  State,  upon  their  oath,  present,  that 
John  Weaver^  late  of  the  county  of  Orange,  on  the  first  day  of 
January,  1885,  with  force  and  arms,  at  and  in  the  county  of  Orange 
aforesaid,  of  his  own  head  and  imagination,  did  wittingly  and 
falsely  make,  forge  and  counterfeit,  and  did  then  and  there  wit- 
tingly assent  to  the  falsely  making,  forging  and  counterfeiting  a 
certain  paper  writing,  commonly  called  a  railroad  pass,  which 
forged  writing  is  as  follows,  that  is  to  say:  'Hilsboro,  N.  0.,  Octo- 
ber 17th,  1885  —  Conductor  will  please  pass  this  man  to  Graham 
and  return,  J.  B.  Rosemond,'  with  intent  to  defraud,  against  the 
form  of  the  statute,  in  such  case  made  and  provided,  and  against 
the  peace  and  dignity  of  the  State.'' 
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AUorney-Oeneral,  for  State. 
No  counsel  for  defendant. 

Mkrrixon,  J.  It  is  yery  obyioos  that  the  indictment  charges 
no  offense  created  by  any  statute  of  this  State  in  respect  to  forgery, 
and  wo  uro  of  opinion  that  it  cannot  be  sustained  at  common  law. 
The  order,  request,  or  '*  railroad  pass,''  as  it  is  called,  is  very 
indefinite  and  uncertain  in  eyery  aspect  of  it.  It  does  not  purport, 
upon  its  face,  to  be  giyen  by  a  person  who  had  any  authority  to 
grant  it,  or  to  create  any  possible  obligation  on  his  part,  t-o  make  it 
good  or  effcctiye  in  any  contingency,  nor  does  it  create  or  express 
any  pur()ose  to  create  any,  the  slightest,  obligation  upon  the 
*^  conductor,"  whoeyer  he  was,  or  whatever  his  business,  to  accept 
it,  and  comply  with  the  request  contained  in  it,  or  to  create  any 
liability  in  any  way  upon  any  person.  Nor  docs  it  appear  to  whom 
it  was  given,  or  that  it  was  given  for  any  consideration  of  yalue. 
So  far  2is  appears  from  the  order  itself,  or  any  averment  in  the 
indictment,  it  had  no  binding  effect,  and  could  not  operate  so  as 
to  injure  or  defraud  any  person.  It  was  a  simple,  naked  request, 
in  favor  of  any  person  who  might  hold  it. 

To  constitute  the  offens3  of  forgery  at  common  law,  the  paper^ 
wpting  or  instrument  forged  must  be  executed  with  a  fraudulent 
intent,  and  be  such  as  may  prejudice,  or  as  would  or  might,  if 
genuine,  operate  to  create  a  liability  of  another  person.  The  false 
instrument  must  be  such  as  does  or  may  tend  to  prejudice  the  right 
of  another,  and  such  tendency  must  be  apparent  to  the  court, 
oithc'r  from  the  face  of  the  writing  itself,  or  from  it  accompanied 
by  the  averment  of  extraneous  fact«  that  show  the  tendency  to 
injur.\  If  the  forged  writing  itself  shows  such  tendency,  then  it 
will  bo  sufficient  to  set  it  forth  in  the  indictment,  alleging  the  false 
and  fraudulent  intent;  but  where  such  tendency  does  not  so  appear 
the  extraneous  facts  necessary  to  mako  it  apparent  must  bo  averred. 
This  is  essential  so  as  to  enable  the  court  to  see  in  the  record  that 
the  indictment  charges  a  complete  oflbnse.  Slate  v.  Orentfe*',  1  Dev. 
523;  Slate  v.  Thorn,  GO  N.  C.  644;  State  v.  Lamb,  G5  N.  C.  411); 
People  y.  S/iaU,  9  Cow.  778;  People  v.  Harrison,  8  Barb.  6G0. 

As  we  have  seen,  the  alleged  forged  writing  in  this  case,  did  not 
of  itself  and  upon  its  face  tend  to  prejudice  any  ])erson.  It  may  be 
however  that  the  person  whose  name  is  subscribed  to  it  was  the 
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agent  of  a  railroad  company,  and  had  authority  to  issue  such  a 
'^pass"  for  a  consideration — that  the  paper  was  given  to  some 
particular  person  — that  the  conductor  was  agent  of  th/B  railroad 
company,  and  authorized  and  required  to  receive  and  act  upon 
such  a  paper —  it  may  be  that  there  were  facts  and  circumstauci-s 
that  would  have  shown  that  the  paper  did  constitute  the  offense  of 
forgery.  If  so  such  material  facts  should  have  been  properly 
averred,  in  connection  with  the  writing,  in  tlie  indictment.  It  is 
not  sufficient  to  simply  designate  the  paper  as  a  '^railroad  pass  '*  — 
it  must  appear  and  purport  in  some  way,  and  with  reasonable  cer- 
tainty, to  be  such  pass,  to  constitute  forgery.  A  railroad  ticket  or 
pass  may  be  the  subject  of  the  offense  at  common  law.  Conunon* 
wmllh  V.  Ray,  3  Gray,  441;  Regina  v.  Boult,  3  Car.  &  Kir.  604 
(61  £ng.  C.  L.  603).     Th.e  court  properly  arrested  the  judgment. 

Let  this  opinion  be  certified  to  the  Superior  Court,  to  the  end 
that  further  proceedings  may  be  had  according  to  law.  It  is  so 
ordered. 

No  error.  Judgment  affirmed. 


Note  by  the  Reporter.—  This  case  ia  sapported,  as  to  the  first  branch  of 
the  syllabus,  by  CommonweaUh  v.  Ray^  8  Gray,  441,  which  was  an  indictment 
for  forgery  of  a  railroad  ticket.  The  court  then  said:  '*  It  is  said  that  this 
Inattriiment  does  not  import  a  contract  or  promise  of  any  kind.  We  think 
otherwise,  and  that  although  it  is  wanting  in  details  of  language  fully  stating 
the  nature  and  extent  of  such  contract,  it  has  written  language  sufficiently 
indicative  of  a  promise  or  obligation  to  render  it  an  instrument  of  value,  by  the 
faliMf  and  fraudulent  making  of  which  the  rights  of  others  would  be  prejudiced. 
This  false  instrument  would,  if  genuine,  have  created  a  liability  on  the  part 
'  of  the  New  York  Central  Railroad  Company  to  carry  the  holder  thereof  from 
Albany  to  Buffalo,  and  would  therefore  have  been  a  contract  of  value  in  the 
hands  of  a  third  person.'*  The  ticket  read:  **  New  York  Central  Railroad. 
Albany  to  Buffalo.  Good  this  day  only,  unless  indorsed  by  the  conductor. 
D.  L.  Fremyre."  But  the  indictment  averred  the  legal  effect  of  the  ticket,  and 
that  Fremyre  was  the  ticket  agent,  etc. 

In  Regina  v.  BatUt,  3  Carr.  &  K.  604,  the  indictment  was  for  forging,  and 
for  uttering,  knowing  it  to  be  forged,  a  railway  pass,  in  terms  substantially 
like  that  in  the  principal  case,  the  indictment  containing  no  extrinsic  aver- 
ments. The  objection  was  taken  that  the  indictment  did  not  allege  a  course  of 
business  in  the  company  as  to  passes  of  this  kind,  but  no  decision  was  pro- 
nounced on  that  point.  The  instrument  was  pronounced  subject  of  forgery, 
but  not  of  uttering  without  proof  of  actual  fraud. 

*'  Let  A.,  the  bearer,  have  what  articles  he  wants,  and  present  bill  to  be  paid 
on  first  of  month  al  my  office,  George  Spaulding,  steamboat  agent.**  HMp 
subject  of  forgery.     Allen  v.  State,  74  Ala.  557. 
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In  MMt»  ▼.  State,  75  Ala.  1,  an  indictment  for  forgery  of  the  following  instru  • 
ment  was  sustained:  **  Please  send  me  word  how  long  you  will  give  Stephen 
to  pay  for  the  hed,  and  if  you  will  allow  him  time  enough  to  pay  for  it  let  him 
have  a  cheap  bureau  as  cheap  as  possible  and  I  will  see  that  you  get  so  much 
a  week  and  oblige  J.  W.  Wall,  HuntsviUe.  Just  write  it  off  the  whole  thiing 
•Ad  send  it  to  me.'* 


State  t.  OoviNaTOK. 

(M  N.   a  918.) 

Oritmnal  law  — forgerjf  —  tnUtpeOsd  iignatun. 

Am  Indietment  wi}l  lie  for  the  forgery  of  an  obligation  for  tlie  payment  of 
money  although  the  signature  is  misspellod.    {Sse  note,  p,  051.) 

CONVICTION  of  forgery  of  au  order  for  the  payment  of  money, 
purporting  to  be  signed  by  J.  M.  Haywood,  whose  name  waa 
written  "J.  M.  Hawood." 

Attarney-Oeneralj  for  State. 

■ 

PlaH  D.  WalhwTy  for  defendant 

Mbbbimon,  J.  The  eonstitaent  elements  of  the  criibe  of  for* 
gery  at  common  law  are  the  false  making  or  alteration  of  the  writ- 
ing or  instrument  forged,  the  fraudulent  purpose,  and  the  tendency 
and  capacity  of  it  to  prejudice  the  right  of  another  person. 

If  such  tendency  and  sufficiency  of  the  instrument  appear  upon 
its  face,  it  will  only  be  necessary  to  aver  its  false  and  fraudulent 
nature,  setting  forth  an  exact  copy  of  it  in  the  indictment.  If 
however  these  do  not  appear,  but  there  are  extraneous  facts  that 
make  the  instrument  have  such  tendency  and  therefore  the  sub- 
ject of  forgery,  those  facts  must  be  averred  in  connection  with 
it  in  such  apt  way,  as  will  make  the  tendency  appear.  This  is  nec- 
essary because  the  court  must  see  that  the  complete  offense  is 
charged. 

In  this  case  the  tendency  of  the  writing  forged  to  prejudice  the 
right  of  another  plainly  appears.  Obviously  if  the  order  had  been 
genuine,  the  maker  of  it  would  certainly  have  been  liable,  if  the 
person  to  whom  it  was  addressed  has,  in  compliance  with  it,,  sup- 
plied the  money  or  goods  in  lieu  of  it,  notwithstanding  the  infor> 
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mality,  and  the  misspelling  of  the  name  of  the  maker.  It  is  true, 
as  contended  by  the  appellant's  counsel,  that  the  order  must  have 
resembled  a  genuine  one,  and  been  such  as  might  have  deceived  or 
misled  a  reasonable  person;  but  this  does  not  imply  that  it  must 
have  been  perfect  and  orderly  in  form  and  correctly  spelled  the 
names  of  the  persons  mentioned  in  it.  A  genuine  order  might  be 
informal  or  slightly  incomplete— some  of  the  words  misspelled,  a 
firm  addressed  not  precisely  by  its  name,  the  maker  might  m  his 
haste  or  by  inadvertence  omit  a  letter  from  his  name,  some  or  all 
these  imperfections  might  aj)pear  upon  careful  examination,  and  yet 
a  reasonably  cautious  business  man  might,  would,  frequently  accept 
such  order,  attributing  the  irregularities  to  haste  and  inadvertence 
in  some  respects  perhaps  to  lack  of  accurate  information.  Orders 
for  goods  and  the  like  are  often  drawn  hastily,  carelessly.  Many 
business  men  pay  little  attention  to  spelling  or  forms,  and  moreover 
haste  in  the  course  of  business  will  not  allow  of  strict  scrutiny  of 
orders  presented  to  be  acted  upon  promptly.  If  therefore  the  false 
and  fraudulent  paper  writing  be  such  as  that  it  might  from  its  na- 
ture and  the  course  of  business,  deceive  or  mislead  to  the  prejudice 
of  another  person,  the  offense  of  forgery  would  be  complete. 

The  order  in  question  was  such  a  one.  If  genuine,  a  reasonably 
cautious  man  might,  probably  would,  take  and  act  upon  it,  if  he 
knew  the  person  making  it,  and  had  or  would  like  to  have,  busi- 
ness relations  with  him.  It  might  be  incautious,  but  not  unrea- 
sonable to  accept  and  act  upon  it,  m  the  course  of  business.  In- 
deed the  person  to  whom  it  was  addressed  did  so.  State  v.  Tliorn^ 
66  N.  C.  644;  State  t.  Leah,  80  N.  C.  403;  State  v.  Lane,  80  N. 
C.  407;  State  v.  Keeter,  80  N.  C.  472;  Archbold's  Cr.  PL  345; 
State  T.  Murray,  ante,  at  this  term. 

The  indictment  does  not  charge  an  offense  under  tlie  statute, 
but  at  common  law.  It  was  therefore  unnecessary,  indeed  not  proper 
to  conclude  against  the  statute.  This  however  may  be  treated  as 
surplusage.     State  v.  Lamb^  65  N.  C.  419;  State  v.  Leak^  supra. 

There  is  no  error.  The  judgment  must  be  affirmed  and  to  that 
end  let  this  opinion  be  certified  to  the  Superior  Court. 

Judgment  affirmed. 

NOTB  BT  THB  RBFOBTBR.^In  Lenuuten  ▼.  BtaU.  95  Ind.  867.  tb«  instru- 

per 
ment  was  signed.  "  John  T.  Mosnigs,"  with  no  mark.    Held,  a  suffldont 

mark. 
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signing.  The  ooari  amid  "  It  is  eftmestlj  insisted  by  tlie  appellant's  ooansel, 
that  in  the  absence  or  for  the  want  of  this  mark,  the  promissory  note  had  not 
been  signed  or  executed  by  the  maker  and  had  no  legal  effect,  and  therefore 
it  could  not  be  the  subject  of  forgery.  Counsel  say:  The  note  upon  its  face 
shows  that  it  is  incomplete,  that  it  was  intended  to  be  signed  by  the  maker  by 
his  mark,  and  his  mark  not  being  there  it  could  deceive  no  one  and  most  be 
held  in  law,  upon  its  face,  as  an  unsigned  and  unexecuted  note  This  is  a 
simple  charge  of  forgery,  no  extrinsic  matter  is  averred,  and  hence  we  must 
look  to  the  face  of  the  note  for  its  legal  bearing.' 

•  **The  promissory  note  set  out  in  the  indictment  was  manifestly  prepared 
from  a  printed  blank  form,  and  it  is  perfect  and  complete  in  all  its  parts,  except, 
as  we  have  said,  that  there  is  no  mark  in  the  space  where  it  was  appar«aitly 
intended  that  the  maker  of  the  note  should  insert  his  mark.  Whether  or  not 
such  a  note  so  executed  would  or  could  deceive  any  one  is  a  question  of  fact 
for  the  Jury  and  not  of  law  for  the  court.  The  case  at  bar  is  very  similar  to 
Harding  ▼.  Stale,  64  Ind  369,  and  substantially  the  same  objection  was  taken 
to  and  the  same  argument  made  against  the  sufficiency  of  the  indictment  in  the 
case  cited  as  in  this  case  The  court  there  said.  '  The  argument  of  appellant's 
•counsel  is  this.  Appellant  was  indicted  for  forging  a  promissory  note:  it  appears 
upon  the  face  of  the  indictment  that  the  instrument  forged  was  not  a  promissory 
note,  and  therefore  his  conclusion  is.  the  indictment  was  insufficient  and  ought 
to  have  been  quashed.  But  from  our  standpoint  the  argument  is  unsound  and 
illogical.  In  our  view  of  the  case  appellant  was  indicted  for  forging  a  certain 
instrumeut,  which  is  set  out  in  (he  indictment;  we  look  to  the  copy  of  the 
instrument  and  not  to  the  name  which  may  be  given  the  instrument  to  deter- 
mine whether  or  not  the  instrument  appears  on  its  face  to  be  of  such  a  charac- 
ter that  a  charge  of  forgery  could  be  predicated  thereon.  When  we  find,  as 
we  do  in  this  case,  that  the  indictment  chaiges  the  forgery  of  an  instrument 
which  appears  on  its  face,  from  the  copy  thereof  set  out  in  the  indictment,  to 
be  natoially  calculated  to  have  some  effect.' — we  cannot  hold,  as  a  matter  of 
law,  that  the  indictment  ought  to  he  quashed,  merely  l>ecause  uf  some  technical 
defect  or  imperfection  requiring  close  scrutiny  to  discern  it  in  the  execution  of 
such  instrument.  To  the  same  effect,  substantially,  are  tlie  cases  of  Seed  v. 
State,  28  Ind.  896,  and  Potters  v.  State,  87  Ind.  97.'* 

In  Harding*  v.  Slate,  64  Ind.  859,  the  indictment  was  for  forgery  of  a  promis- 
sory note  in  which  the  payee's  name  was  left  blank.     Held,  valid. 

In  Potter  v.  State,  9  Tex.  Ct.  App.  65,  the  instrument  as  set  forth  in  the 

his 
Indictment  was  alleged  to  have  been  signed,  **  dandle  X  oulal;"  while  the 
proof  was  of  David  AerL    Held,  a  fatal  variance. 

In  Peete  v.  State,  2  Lea,  513,  the  instrument  as  set  forth  was  signed  '*  W 
Cpell,"  while  the  person  intended  was  **  W.  E.  Capell."  The  signature  bore 
a  general  resemblance  to  the  genuine  one,  and  the  court  said:  '*  Being  written 
on  horseback,  it  was  well  calculated  to  deceive,"  etc.  and  the  conviction  was 

affirmed. 

In  State  v.  Baumon,  62  Iow%  ^  *' John  Singleton  "  was  held  to  answer  foi 
*'  John  T.  Singleton." 
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In  Slate  v.  Lane,  80  N.  C.  408,  the  iDstrument  was  addressed  to  **  Dalks  & 
Helker"  and  signed  "J.  B.  Runluns/'  intending  Helker  &  Dutsand  J.  B^ 
Kankin.    BM,  no  yarianoe. 

In  AbbaU  v,  SUUe,  69  Ind.  70,  an  instrnment  signed  "elirere  lowtrlieiaer'* 
vas  held  not  a  toigidTj  on  its  face  when  Ezra  Loatcenheiaer  waa  intended. 


Statb  y.  Fankiko. 

(94N.C.M0.) 

OrimiiuU  law — affray — protoldng  an  aMOult 

If  one  by  public  abusive  language  or  offensive  conduct  intentionally  induces 
another  to  strike  him,  he  is  guilty  of  an  affray,  although  he  does  not  return 
the  blow. 

/^lONYIGTION  of  an  affray.    The  opinion  shovrs  the  point 

Attorney- Oeneralf  for  State. 
No  counsel  for  defendant. 

Smith,  0.  J.  It  will  be  observed,  that  the  instructions  asked 
differ  from  those  delivered,  in  the  very  material  fact,  that  while  the 
latter  are  full,  and  embrace  the  whole  case  as  developed  by  the  wit- 
nesses, the  former  are  partial,  presenting  only  such  facts  as  occurred 
after  the  parties  emerged  from  the  storeroom,  ignoring  what  pre- 
ceded, and  may  have  been  the  cause  of  the  difficulty,  culminating^ 
in  the  6ght  afterward.  Most  obviously,  the  case  was  pro{>erly  pre* 
sented  the  jury  in  the  charge,  and  in  as  favorable  a  light  for  the  de» 
*  fendftnt,  as  he  could  reasonably  ask.  The  jury  were  directed  to  con* 
sider  all  the  evidence,  and  ascertain  from  it,  whether  the  defend- 
ant willingly  entered  into  or  by  his  words  and  acts,  provoked  and 
brought  about  the  violation  of  the  public  peace  that  ensued.  If  he 
did,  he  is  criminally  responsible  for  the  consequences,  notwithstand- 
ing his  forbearing  conduct  when  stricken  and  shot  at.  The  test  of 
guilt  in  such  cases,  is  thus  stated  by  Battle,  J.:  '^  If  one  person, 
by  such  abusive  language  toward  another,  as  is  calculated  and  in- 
tended to  bring  on  a  fight,  induces  that  other  to  strike  him,  he  ia 
guilty,  though  he  may  be  unable  to  retom  the  blow."  State  r^ 
Perry,  6  Jones,  9. 
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And  this  tendency  and  intention  may  be  indicated  by  conduct  as 
well  as  by  words. 

While  the  later  conduct  of  the  Brittains  flagrante  beUo  was  ex- 
tremely violenty  and  out  of  all  apparent  proportion  to  provocatiou 
offered,  and  that  of  the  defendant  was  forbearing  and  defensive, 
after  the  parties  came  out  of  the  store,  there  was  evidence,  in  the 
beginning,  of  an  aggresive  purpose  in  the  defendant^  when  with  gun 
in  hand  he  followed  the  Brittains  as  they  entered  the  store  of  the 
father,  the  sequel  of  which  was  seen  soon  after  in  the  retreating  of 
one,  with  face  toward  the  others,  his  pursuing  antagonists.  The 
inference  from  this,  it  was  for  the  jury  to  infer,  and  they  find  in 
accordance  with  the  charge,  that  the  defendant  was  a  willful  par. 
ticipant  in  the  act  of  violence  from  which  he  was  the  sufferer. 

The  evidence  may  be  slight,  but  ft  was  such  as  authorized  the 
jury  in  passing  upon  it,  to  arrive  at  their  own  conclusion  as  to  the 
defendant*s  guilt.  This  is  their  province,  and  when  there  is  any 
reasonable  evidence  to  warrant  the  verdict,  it  must  be  allowed  to 
stand  so  far  as  this  question  is  involved. 

There  is  no  error,  and  this  will  be  certified,  to  the  end  that  thu 
ooort  below  proceed  to  judgment 

jMdgm$ni  affirmed. 
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(86Xtoh.41.). 

Municipal  corporation  —  dtfeci  in  ctreet — loose  stohsc 

A  horae  while  being  driyen  on  a  ehy  street  was  injured  by  stepping  on  one  ot 
seyerai  loose  cobble-stones  lying  scattered  on  the  surface  of  the  street  in 
sight  of  the  driver.  Held,  by  an  equal  division  of  the  court,  that  an  in* 
stniction  to  render  a  verdict  for  the  defendant  should  not  be  disturbed. 

ACTION  for  injary  to  a  horse  by  a  defect  in  a  street.   The  head- 
.  note  states  the  case. 

Frank  A.  Rogers  and  JHoms  Taggari^  for  appellant. 

J.  W,  Bahsomf  for  appellee. 

Ghahplin,  J.  How.  Stat.,  §  1443,  provides  that  if  any  horse 
shall  receive  any  injury  or  damage  by  reason  of  neglect  of  any  city 
to  keep  in  repair  any  public  street,  the  city  whose  duty  it  is  to  keep 
such  public  street  in  repair  shall  be  liable  to,  and  shall  pay  the 
owner  thereof,  just  damages  which  may  be  recovered  in  an  action 
on  the  case,  provided,  that  in  all  actions  brought  under  the  act 
imposing  the  liability,  it  must  be  shown  that  such  city  has  had  rea* 
«onable  time  and  opportunity,  after  such  street  became  unsafe  or 
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unfit  for  travel,  to  put  the  same  in  proper  condition  for  use,  and 
has  not  used  reasonable  diligence  therein. 

This  act  is  brought  to  recover  under  this  section  of  the  statute, 
damages  for  an  injury  to  plaintiff's  horse,  occasioned  by  stepping 
upon  a  stone  and  breaking  the  horse's  leg. 

[Omitting  declaration.] 

The  plea  was  the  general  issue.  After  the  evidence,  which  is  all 
returned  in  the  record,  was  introduced,  the  judge  of  the  Superior 
Court  instructed  the  jury  to  return  a  verdict  for  the  defendant 
The  only  exception  taken  is  general  and  is  in  these  words:  *'  We 
take  an  exception  to  the  rtiling  of  the  court." 

The  instruction  of  the  court  was  proper  for  two  reasons: 

1st  Because  of  the  contributory  negligence  on  the  part  of  plain- 
tiflTs  servant  The  plaintiff  was  a  butcher,  and  at  the  time  of  the 
injury  the  horse  and  wagon  of  plaintiff  was  being  driven  by  his 
hired  servajit  in  delivering  meat  to  plaintiff's  customers.  The 
negligence  of  which  the  defendant  was  guilty  consisted,  as  alleged 
in  the  declaration,  of  allowing  a  large  amount  of  small  stones, 
commonly  called  **  cobble-stone,"  to  accumulate,  gather  and  re- 
main for,  to-wit,  thirty  days  preceding  the  accident  in  the  street, 
which  at  that  point  was  covered  and  full  of  said  small  stones,  which 
rendered  it  reasonably  unsafe  and  unfit  to  travel  along  and  upon, 
and  that  defendant's  servant,  without  fault  or  negligence,  was 
driving  plaintiff's  horse  along  Cherry  street,  and  by  reason  of  said 
stones  being  in  the  street,  the  horse  stepped  upon  one  of  the  stones, 
and  was  then  and  there  injured  and  his  leg  broken. 

The  evidence  of  plaintiff  showed  that  there  were  scattering  stones 
in  the  street  '^from  the  size  of  a  goose's  egg  to  six  inches  in  diam- 
eter," and  that  they  were  plainly  to  be  seen  by  a  person  driving 
along  the  street  before  they  were  reached  from  the  direction  the 
plaintiff's  servant  came.  Several  of  the  plaintiff's  witnesses  testi- 
fied that  it  was  unsafe  to  drive  a  horse  through  that  portion  of  the 
street  on  account  of  the  number  of  stones  in  it  One  of  plaintiff's 
witnesses  testified  that  *'  it  wouldn't  be  very  safe  for  a  man  to  run 
u  horse  through,  but  it  would  be  safe  if  a  man  should  drive  care- 
ful.' The  plaintiff's  servant  testified  that  he  reached  the  stones^ 
about  twenty  or  twenty-five  feet  after  he  left  Sheldon  street,  and 
the  accident  occurred  about  fifty-five  feet  from  Sheldon  street,  and 
that  he  wsis  driving  on  a  slow  trot  If  the  street  was  in  the  condi- 
tion described  by  plaintiff's  witnesses,  it  was  certainly  a  careless 
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and  negligent  act  for  the  plaintifTs  serrant  to  attempt  tcf  drive 
OTer  such  defects  upon  a  trot^  and  it  is  qaite  clear  tliat  the  acci- 
dent would  not  have  happened  if  the  man  had  driven  carefully. 
The  accident  happened  in  the  day-time,  and  the  defects  were  plain 
to  be  seen,  and  the  driver  does  not  claim  that  he  did  not  see  them 
in  time  to  reduce  the  speed  of  his  horse  to  a  walk.  Where  defects 
are  obvious  in  a  street,  such  as  are  alleged  to  exist  here,  and  a  per- 
son, willfully  or  negligently  keeps  on  at  a  rapid  speed  and  neglects 
to  exercise  that  care  which  the  circumstances  require  of  him,  and 
an  injury  is  produced  in  consequence  of  such  negligence,  he  acts 
at  his  own  risk  and  must  suffer  the  consequences.  Abernethy  v. 
Tan^  Buren  Township,  52  Kich.  383.  Such  was  the  case  here,  as 
disclosed  by  the  evidence  on  the  part  of  the  plaintiff,  and  it  would 
be  unjust,  to  hold  the  defendant  liable  for  an  injury  caused  by  the 
reckless  driving  of  the  plaintiff's  servant. 

<  2d.  The  burden  of  proof  was  on  the  plaintiff  to  show  that  the 
l^ity  had  had  reasonable  time  and  opportunity,  after  the  street  be- 
came unsafe  and  unfit  for  travel,  to  put  it  in  a  proper  condition  for 
nse,  and  that  it  had  not  used  reasonable  diligence  to  do  so. 

There  was  no  attempt  to  show  that  any  officer  of  the  city  had 
any  knowledge  or  notice  of  the  condition  of  the  street.  Nor  does 
the  evidence  disclose  at  what  time  previous  to  the  accident  the 
street  became  unsafe  or  unfit  for  travel.  What  the  evidence  did 
show  was  that  there  were  several  loose  cobble-stones  in  the  trav- 
elled part  of  the  street  Some  of  the  witnesses  testify  in  a  general 
way  that  they  were  all  over  the  street;  but  those  who  particularized 
said  there  were  six  to  eight  where  the  horse  was  hurt  scattered 
around,  and  from  twenty  to  two  dozen  in  the  street  between  Shel- 
don and  Division  streets.  Mr.  BissoU's  coachman,  who  was  a  wit- 
ness for  plaintiff,  stated  that  he  had  driven  a  carnage  over  this 
portion  of  the  street  almost  every  day  for  a  long  time  previous  to 
the  accident  and  afterward.-  Other  witnesses  stated  the  street 
was  used  for  heavy  wagons. 

I  am  inclined  to  think  with  the  judge  of  the  Superior  Court  that 
the  proof  failed  to  show  that  the  condition  in  which  the  street  was 
.brought  it  within  the  statute  rendering  the  city  liable  as  for  a  de- 
fective highway.  The  proof  showed  that  the  horse  was  injured  by 
stepping  upon  a  single  stone.  The  existence  of  other  stones  in  the 
street  had  nothing  to  do  with  the  injury.  If  the  city  is  liable,  it 
91  SO  because  it  neglected  to  remove  the  single  stone  which  was 
VouLV  — 88 
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Stepped  upon;  and  if  liable  in  this  case,  e^ery  city  and  township  is 
liable  for  a  defective  highway  in  which  a  single  stone  chances  to  be 
in  the  travelled  part  of  the  way,  in  case  injury  is  occasioned  by  a 
horse  accidentally  stepping  thereon.  I  am  not  prepared  to  extend 
the  statutory  liability  to  such  cases,  and  I  think  the  judge  of  the 
Superior  Court  was  correct  in  so  holding. 
The  judgment  should  be  aflSrmed« 

JudfffMni  affirfMd.    ' 

OooLET,  0.  J.    I  agree  on  the  last  point  above  stated. 

Campbell,  J.  Plaintiff  sued  the  city  of  Grand  Bapids  for  tke 
value  of  a  horse  whose  leg  was  broken  by  stepping  on  a  loose  cob- 
ble-stone in  one  of  the  streets.  The  court  below  held  no  cause  of 
action  was  made  out,  and  directed  a  verdict  for  defendant 

There  was  contradictory  testimony,  but  plaintiff  is  entitled  to 
claim  that  if  there  was  evidence  enough  to  make  out  a  case,  it  was 
for  the  jury  and  not  for  the  court  to  pass  upon  its  truth.  The 
question  is  therefore  whether  there  was  testimony  showing  such  a 
condition  of  the  street  in  question  as  would  put  the  city  in  fault 
for  allowing  it  to  continue. 

The  testimony  for  plaintiff  tended  to  show  that  Cherry  street, 
where  the  accident  happened,  was  at  that  place  on  a  descending 
grade  which  began  to  descend  or  increased  in  descent  a  short  di9- 
tance  above  the  place  in  question,  and  that  scattered  over  this 
vicinity  were  a  considerable  number  of  loose  cobble-stones  of  various 
isizes;  that  the  street  at  this  point  was  according  to  some  testimony 
lower  than  the  gutters  at  the  sides,  and  according  to  most  of  it 
lower  than  the  crosswalk  above,  and  the  stones  extended  across'  the 
travelled  part  of  the  highway,  and  were  in  the  way  of  horses  pass- 
ing over  it. 

There  was  also  testimony  tending  to  show  that  from  the  turn  of 
the  hill  just  above  the  stones  were  not  readily  noticeable  to  per- 
sons driving  over  the  brow  of  the  slope  and  down  the  street  to  this 
point,  and  there  was  also  evidence,  although  conflicting,  that  there 
had  been  habitual  neglect  to  keep  loose  stones  raked  off  from  this 
part  of  the  way  for  a  considerable  time,  and  that  this  condition  was 
notorious. 

Some  witnesses  familiar  with  the  street  testified  that  it  was  in 
bad  condition  and  dangerous  for  horses.    This  testimony  the  ooiort 
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Struck  out  on  the  final  charge,  on  the  ground  that  the  jury  alone 
could  form  opinions,  and  that  witnesses  could  only  describe  facta 
which  tixey  were  to  pass  upon.  The  court  also  held  that  every  one 
who  passed  over  the  road  was  bound  to  see  the  obstructions  and 
avoid  them,  and  that  a  failure  to  do  so  was  negligence  which  would 
defeat  a  ^ght  of  action. 

There  was  testimony  which,  if  believed,  indicated  that  the  road 
was  made  dangerous  to  horses  by  these^  loose  stones,  and  enough 
for  the  jury  to  act  upon.  And  it  was  not  impi^oper  to  allow  those 
persons  who  were  famiUar  with  the  road  to  say  whether  or  not  it  was 
in  bad  condition.  All  intelligent  persons  in  the  habit  of  using  teams, 
or  seeing  them  used,  are  capable  of  forming  some  judgment  ,about 
the  condition  of  highways,  and  it  is  not  possible  by  mere  verbal 
description  to  enable  a  jury  to  see  the  exact  condition.  In  all  such 
cases  the  opinions  and  the  facts  on  Which  they  are  based,  so  far  aa 
the  witness  can  give  them,  form  a  safe  basis  for  a  jury  to  act  upon. 
Where,  as  in  this  case,  the  city  oflBcials  and  the  other  witnesses 
differ  in  then  descriptions,  the  jury  cannse  its  OMm  judgment  in 
deciding  between  them. 

It  cannot  be  held  as  matter  of  law  that  every  one  who  runs  ovez 
a  stone  in  a  highway  in  the  day-time  is  negligent.  E very-day  ex* 
perience  shows  that  such  things  do  not  necessarily  strike  the  eye 
of  persons  driving  along  the  road,  and  in  this  case  there  was  testi- 
mony to  the  effect  that  persons  going  over  the  hill  and  down  the 
road  would  not  be  certain  or  likely  to  notice  them  so  as  to  drive 
safely  among  them.  The  jury  may  or  may  not  have  thought  there 
was  negligence  here,  and  they  should  have  been  aUowed  to  pass 
upon  it.  There  are  many  cases  in  the  books  where  recovery  haa 
been  had  for  such  obstructions.  We  are  not  at  liberty  to  form  or 
express  opinions  upon  the  facts.  But  there  was  enough  to  go  tc) 
the  jury  on  all  the  elements  of  the  action. 

The  judgment  should  be  reversed  and  a  new  trial  granted. 

Shebwood,  J.,  concurred;  Goolby,  G.  J.:  I  do  not  concu  . 
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FiBSi  National  Bank  op  Detroit  v.  Babnuk  Wi&b  ajid 

Ibon  Works. 

CBBlfUsh.  124.) 

Set-off — ifMMual  ekUm  agtdnti  trutt  ckrim. 

Where  a  corporation  pat  money  in  the  hands  of  its  general  agent,  as  trustee, 
for  safe-keeping  and  disbarsement  in  the  business,  and  afterward  made  a 
general  assignment  for  creditois,  hM,  that  he  oould  not  offwt  a  debt  due 
him  from  the  corporation. 

fllHE  opinion  states  the  case. 

:  Moore  di  Canfidd,  for  reoeiver. 
Otio  KirchneTy  for  respondent  appellant. 

CHAMPLiir,  J.  Proceedings  were  instituted  by  the  compIainantB 
in  the  Circait  Conrt  for  the  county  of  Wayne,  in  chancery,  to  cany 
into  efFect  a  common-law  assignment  made  by  the  £•  T.  Bamum 
Wire  and  Iron  Works,  in  which  proceedings  Abram  L.  Stebbins 
has  been  appointed  receiver.  The  receiver  filed  his  petition  in  the 
cause  to  compel  Gharlels  Bewick  to  deliver  to  him  the  sum  of 
4ll,900,  which  the  petitioner  claims  as  the  assets  of  the  assignor 
in  the  possession  of  said  Bewick. 

The  Wire  and  Iron  Works  is  a  corporation  organized  under  chap- 
ler  1  of  act  No.  187,  Laws  1875  (How.  Stat.,  p.  1051).  It  provides 
(section  6)  that  the  business  of  the  corporation  shall  be  managed 
by  a  board  of  directors,  and  (section  8)  that  its  oflScers  shall 
consist  of  a  president,  a  vice-president,  a  secretary  and  a  treasurer, 
and  ''such  other  ofScers  as  the  by-laws  of  the  corporation  shall 
prescribe."  The  by-laws  of  the  corporation  (article  5,  title  Offi- 
cers ")  do  not  provide  for  any  officers  in  addition  to  those  named 
in  the  constituting  act.  They  do  however  provide  (article  6,  title 
''President'')  that  in  addition  to  the  usual  duties,  the  president 
shall  "  act  as  general  manager,  and  shall  have  f  uU  authority  and 
supervision  over  the  active  business  affairs  of  the  company,  and  its 
officers  and  employees.'^  During  all  the  time  covered  by  the  trans- 
action in  litigation,  Mr.  E.  T.  Bamum  was  both  the  president  and 
treasurer  of  the  works.    For  some  time  the  works  had  been  m 
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straitened  circumstances.  It  was  represented  to  Mr.  Bewick  that 
they  were  caused  by  over-manufacturing,  and  that  a  loan  of  ready 
money  would  tide  the  concern  over  its  diflBculties.  Relying  upon 
these  representations,  he  advanced  to  it  a  large  sum  of  money  upon 
its  note,  dated  June  16,  1884,  for  $26,166.67,  payable  on  demand. 
It  remains  wholly  unpaid,  except  the  sum  of  $7,333.33  indorsed 
thereon. 

The  respondent  Bewick  is  a  stockholder  in  the  corporation.  X^, 
or  about  May  last  he  was  elected  a  director,  and  continues  to  hold 
that  office.  Up  to  July  3d  the  office  of  business  manager  or  general 
manager  was  filled  by  E.  T.  Barnnm.  On  that  day  Mr.  Barnum 
resigned,  and  Bewick  was  chosen  general  manager  in  his  place.  He 
is  still  the  business  manager,  having  never  resigned  the  office.  At 
or  about  the  time  Bewick  entered  upon  the  duties  of  general  man- 
ager the  company  became  financially  embarrassed  and  insolvent. 
On  the  28th  day  of  July  the  works  made  an.  assignment  for  the 
benefit  of  creditors.  In  the  interval,  fearing  garnishment  of  its 
bank  accounts  with  the  First  and  Merchants  and  Manufacturers' 
National  Banks  of  Detroit,  it  ceased  its  deposits  with  them,  and  it 
was  arranged  by  the  directors,  or  with  their  consent,  that  its 
moneys  should  be  placed  in  the  hands  of  Mr.  Bewick,  as  trustee, 
instead  of  being  deposited  with  said  banks.  He  gave  his  receipts 
for  the  money,  four  in  number,  the  first  receipt  bearing  date  July 
10th,  1884,  and  the  last  July  28th  of  the  same  year;  aggregating  in 
amount  $14,300.  One  of  the  receipts  is  signed  *'  Charles  Bewick," 
simply,  and  all  the  others  are  signed  ''Charles  Bewick,  Trustee.'' 
These  funds  were  deposited  by  Mr.  Bewick  With  the  German- 
American  Bank  in  the  name  of  ''  Charles  Bewick,  Trustee."  This 
was  done  for  the  purpose  of  keeping  them  separate  from  other 
funds  which  he  had  on  deposit  in  that  bank.  He  arranged  that 
any  money  which  the  corporation  might  need  to  use  in  the  course 
of  its  business  should  be  paid  out  of  the  money  received  by  him, 
and  for  this  purpose  he  signed  blank  checks  by  the  name  of 
"  Charles  Bewick,  Trustee,"  which  he  left  with  Mr.  Deacon,  the 
book-keeper  of  the  corporation,  with  directions  to  fill  up  and  use 
as  needed.  Twenty-four  hundred  dollars  were  thus  used  previous 
to  the  assignment,  leaving  in  his  hands  $11,900. 

On  the  same  day  upon  which  the  last  money  (being  $1,500)  was 
placed  in  Mr.  Bewick's  hands  as  trustee,  the  corporation  made  a 
general  assignment  for  the  benefit  of  its  creditors.   There  had  been 
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talk  previous  to  this  of  their  closing  down,  and  Mr.  Bewick,  ae 
manager,  had  given  direction  to  the  several  foremen  to  close  down 
on  that  day.  He  had  caused  an  inventory  to  be  taken,  and  had 
formed  an  opinion  that  the  assets  of  the  corporation  would  not  pay 
over  fifty  cents  on  the  dollar  of  its  liabilities.  An  inventory  was 
prepared,  to  be  filed  in  accordance  with  the  statute,  after  the  assign- 
ment was  made,  concerning  which  the  record  contains  the  follow- 
ing: 

''It  is  stipulated  and  agreed  that  with  the  assignment  of  the 
said  defendant,  the  E.  T.  Barnum  Wire  and  Iron  Works,  there  was 
filed  an  inventory,  a  part  of  which  is  in  the  words  and  figures  fol- 
lowing^ to- wit: 

A8SBTS. 

Oash  on  hand $    612  72 

in  First  National  Bank  of  Detroit 1,163  88 

in  M.  AM.  National  Bank 24  23 

in  hands  of  0.  Bewick 11,900  00 

<13,710  83 

It  is  agreed  that  there  is  annexed  to  the  said  inventory  the  fol- 
lowing affidavit: 

State  of  MicMgany  Coufity  of  Wayne — ss,:  Charles  Bewick,  of 
said  county,  being  duly  sworn,  says  that  he  is  the  general  manager 
of  the  E.  T.  Barnum  Wire  and  Iron  Works,  in  whose  behalf  he 
makes  this  affidavit,  and  that  the  annexed  and  foregoing  inventory 
of  the  assigned  property  of  the  said  E.  T.  Barnum  Wire  and  Iron 
Works  and  list  of  creditors  are  full  and  true,  to  the  best  of  his 
knowledge,  information  and  belief. 

[SignedJ  Charles  Bewick,  General  Manager. 

Subscribed  and  sworn  to  before  me  this  7th  day  of  August,  A. 

D.  1884. 

Willis  O.  Clark, 

Notary  Public  in  and  for  Wskjne  County,  Michigan. 

The  above  inventory  was  filed  on  the  7th  day  of  August,  1884,  in 
the  office  of  the  county  clerk  for  the  county  of  Wayne." 

The  testimony  respecting  Mr.  Bewick's  knowledge  of  what  the 
inventory  contained  is  conflicting.  He  testifies  that  he  was  not 
aware  that  the  item  of  moneys  in  his  hands  was  contained  therein, 
and  that  he  was  advised  that  his  verification  was  merely  a  formal 
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matter.  On  the  other  hand,  a  witness  who  was  present  testifies 
that  Mr.  Ferry  and  Mr.  Bewick  made  a  careful  examination  of  the 
inTcntory,  and  in  some  instances  compared  it  with  the  books,  and 
that  this  item  of  $11,900  was  spoken  of  at  that  time.  Mr.  Ferrj 
was  not  called. 

Afterward  at  the  snit  of  yarions  creditors,  Mr.  Stebbins,  the 
appellee,  was  appointed  receiver  of  the  works.  He  made  a  demand 
upon  Mr.  Bewick  for  the  sum  last  named,  which  was  refused  upon 
the  ground  that  the  indebtedness  of  the  works  upon  its  note  to  Mr. 
Bewick  was  a  legal  set-off  against  the  receiver's  claim  against  him. 
The  court  below,  on  the  receiver's  petition,  made  an  order  direct- 
ing Mr.  Bewick  to  pay  the  money  to  the  receiver.  From  that 
order  Mr.  Bewick  appeals. 

The  only  question  presented  by  the  record  is  whether  the  indebt- 
edness of  the  works  on  the  note  may  be  set  off  against  the  moneys 
BO  deposited  by  the  works  with  Mr.  Bewick. 

It  is  not  claimed  on  behalf  of  the  petitioner  that  there  was  any 
fraud  committed  by  the  arrangement  under  which  Mr.  Bewick 
received  the  money.  It  was  made  at  a  time  when  it  was  supposed 
that  by  keeping  control  of  its  means  the  corporation  would  be  able 
to  continue  business  and  pay  its  indebtedness.  Yet  in  view  of  the 
facts  it  cannot  be  doubted  that  the  object  was  to  conceal  its  funds, 
and  place  them  beyond  the  reach  of  creditors  who  might  attempt 
to  collect  their  debts  by  proceedings  in  garnishment.  This  the 
law  does  not  condemn  unless  such  action  is  taken  with  the  intent 
to  hinder,  delay  or  defraud  (creditors.  No  such  intent  is  manifest 
in  this  case.  There  is  no  authority  shown  from  the  board  of 
directors  authorizing  respondent  to  apply  the  money  placed  in  his 
hands  to  the  payment  of  the  note  held  by  him.  The  circumstances 
repel  any  such  inference,  and  he  does  not  claim  that  he  was  au- 
thorized by  the  board  to  make  such  appropriation.  The  case  does 
not  therefore  come  within  the  range  of  those  decisions  where  the 
directors  of  a  failing  corporation  have  preferred  one  of  their  num- 
ber to  the  exclusion  or  detriment  of  other  creditors. 

Neither  is  it  of  any  importance  that  Mn  Bewick  was  a  stock- 
holder and  director  of  the  corporation,  except  so  far  as  those  facts 
may  bear  upon  the  good  faith  of  the  transaction.  The  money  was 
not  placed  in  his  hands  because  he  was  a  stockholder,  neither 
did  he  receive  it  in  his  official  capacity  as  director;  but  it  was  placed 
in  his  hands  as  a  depositary  in  trust;  to  use  the  words  of  Mr.  Be^^ 
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wicky  ''  it  was  there  kept  in  my  charge  for  safe-keeping; "  and  his 
right  to  retain  it  to  offset  the  corporation's  indebtednefis  to  him 
musfc  be  determined  by  the  same  principles  which  would  be  applied 
to  any  other  creditor  receiving  like  funds  in  trust,  under  the  same 
circumstances,  and  with  the  same  knowledge  of  the  affairs  of  the 
corporation.  In  this  equitable  proceeding  the  same  principles  re- 
lating to  the  right  of  set-off  will  be  applied  as  are  applied  in  pro- 
ceedings at  law;  and  if  at  law,  in  a  suit  to  enforce  the  payment  of 
this  money,  he  would  be  entitled  to  offset  his  note,  he  will  be  per- 
mitted to  do  the  same  here.     2  Story  Eq.  Jur.,  §  1437. 

This  leads  us  to  inquire  in  what  relation  he  stands  to  the  cor- 
poration with  reference  to  the  $11,900.  If  it  was  deposited  with 
him  the  same  as  if  he  was  a  banker,  with  the  right  to  use  this 
money  in  his  own  business,  or  for  any  purpose  he  chose,  as  bankers 
have  in  case  of  a  general  deposit,  there  can  be  no  doubt  that  the 
relation  between  him  and  the  corporation  was  that  simply  of  debtor 
and  creditor,  and  he  would  have  the  right  of  offsetting  his  note 
against  the  demand  for  this  money.  If  on  the  other  hand,  the 
transaction  was  such  that  he  is  to  be  considered  the  bailee  of  the 
corporation  with  respect  to  this  money,  and  it  could  legitimately  be 
applied  only  to  the  uses  and  purposes  of  the  corporation  under  the 
trust  imposed,  then  he  is  not  a  creditor  of  the  corporation  with 
respect  to  this  money.  In  the  latter  case,  the  money  being  held  in 
a  different  right  than  the  money  due  to  him  on  the  note,  it  cannot 
be  offset  against  either  at  law  or  in  equity.  The  debts  would  not 
be  mutual;  neither  would  they  be  debts  accruing  in  the  some  right. 
And  although  debts  accruing  in  different  rights  may  under  special 
circumstances,  where  the  proof  is  clear  and  the  equity  very  strong, 
be  set  off,  yet  there  is  nothing  in  the  facts  and  circumstances  of 
this  case  to  bring  it  within  the  exception.  He  claims  that  the 
money  for  which  the  note  was  given  was  obtained  by  assurances 
and  representations  made  by  the  president  and  general  manager, 
that  although  the  corporation  was  in  straitened  circumstances  and 
in  need  of  money,  yet  the  corporation  was  entirely  solvent  and  was 
doing  business  at  a  proRt,  and  only  needed  this  money  for  a  short 
time  to  tide  it  over  until  sales  and  collections  could  be  made;  which 
representations  he  claims  were  false,  but  upon  the  faith  of  which 
and  relying  upon  their  truth,  he  loaned  them  the  money. 

These  facts  do  not  create  such  an  equity  as  would  entitle  respond- 
ent to  hold  the  money  as  an  offset.     He  was  a  director  in  the  cat' 
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poration^  and  it  was  his  dnty  to  know  its  financial  standing,  and  it 
is  to  be  presumed  that  other  creditors  who  did  not  stand  in  official 
relation  and  had  no  opportunity  or  means  of  judging  of  the  finan- 
cial condition  of  the  corporation  trusted  the  concern  upon  the  faith 

f  of  its  being  solvent,  whose  equities,  at  least,  are  equal  to  respond- 

\  ent's. 

I  The  controlling  facts  are  that  the  money  was  received  by  him  as 

\  trustee.     The  trr:jt  was  that  he  should  keep  it  safe,  and  use  it  in 

the  business  affairs  of  the  corporation.  There  is  no  analogy  be^ 
tween  these  facts  and  that  of  a  banker  and  his  depositor.  The 
banker  who  receives  a  general  deposit  from  his  customer  under* 
takes,  in  consideration  of  the  loan  of  the  money  and  the  right  16 
use  it  as  he  pleases,  to  refund  the  same  amount  at  one  time  or  in 

'  parcels,  as  shall  suit  the  convenience  of  the  depositor;  and  the  de^ 

positor  is  at  liberty  to  draw  his  check  for  such  amounts  upon  the 
banker,  which  it  is  the  banker's  duty  to  pay.  This  was  not  the 
transaction  between  these  parties.  Here  the  money  was  placed  in 
Bewick's  possession  for  safe-keeping,  to  be  used  as  the  business,  not 
of  Bewick,  but  as  the  corporation  required;  not  to  be  drawn  upon 
by  the  check  of  the  corporation,  but  to  be  applied  by  Bewick  in 
accordance  with  the  terms  of  the  trust.  It  xieeds  no  argument  to 
show  that  any  remaining  money  not  so  used  and  applied  remained 
the  money  of  the  corporation.  It  did  not,  in  placing  it  in  Bewick's 
hands,  part  with  the  title  to  the  money.  There  is  no  fact  or  cir- 
cumstance which  indicates  such  design.  On  the  contrary,  it  re- 
garded  the  money  as  its  property,  embraced  in  its  inventory  9M 
assets  of  the  corporation,  and  the  correctness  of  this  inventory  is 
verified  by  the  affidavit  of  the  respondent. 

These  facts  distinguish  the  case  from  Scammon  v.  Kirnbdlly  92  U. 
S.  362,  cited  by  counsel  for  respondent  as  supporting  his  claim  of 
fiet-off.  There  the  facts  showed  that  Scammon,  who  was  a  private 
banker,  received  the  funds  of  the  insurance  company  of  which 
Kimball  was  assignee,  as  general  deposits,  paid  interest  on  them, 
and  they  were  drawn  out  by  checks  of  the  insurance  company  as 
suited  its  convenience.  The  company  was  also  indebted  to  him 
for  losses  by  fire  which  it  had  insured  against.  The  court  held 
that  these  were  mutual  debts,  which  might  be  offset.  The  insur* 
ance  company  also  held  his  notes  given  for  stock  for  which  he  had 
subscribed  and  had  not  paid,  and  the  court  held  that  these  notes 
-eonld  not  be  set  off  against  such  losses,  for  the  reason  that  equity 
VoL.LV  — 84 
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regards  the  capital  stock  and  property  of  a  corporation  as  held  in 
tmst  for  the  payment  of  the  debts  of  the  corporation,  and  recog. 
nizes  the  right  of  creditors  to  pursue  such  property  into  whosesoever 
possession  the  same  may  be  transferred,  unless  it  has  passed  into 
the  hands  of  a  bona  fide  purchaser.  The  principle  there  laid  down 
would  prevent  the  money  in  question  being  applied  or  held  as  a 
set-off  against  the  note  of  the  corporation  due  Bewick,  for  the 
reason  that  at  the  time  of  the  assignment  the  title  of  the  money 
was  in  the  corporation  and  passed  to  the  assignee,  and  constituted 
a  trust  fund  for  the  payment  of  the  corporation  debts  pro  raia. 
With  respect  to  this  money  the  respondent  occupies  no  better  posi- 
tion than  he  would  if  he  had  obtained  possession  of  some  of  the 
machinery  or  manufactured  articles  belonging  to  the  corporation 
and  sought  to  retain  them  to  satisfy  his  debt.  Key  y.  Uinip  ft 
Taunt.  21;  Buchanan  v.  Findlay,  9  B.  &  C.  738. 

The  order  appealed  from  is  affirmed  with  costs. 

The  other  justices  concurred. 


MiHgTiH  ▼•  Township  of  Beknqtgtos; 

CU  Mloh.  168.) 
JBhidence  —  dedarationa — re$ge$kL 

The  deelaniticms  of  an  Injaied  peTson  to  a  physician  as  to  the  oanae  and  dr* 
eumstances  of  the  injury  are  not  admissible  if  not  made  ontU  he  has  heea 
removed  and  the  physician  has  been  called.* 

ACTION  for  death  of  plaintiff's  intestate  by  negligence.    The 
opinion  states  the  ease.     The  plaintiff  had  judgment  below. 

S.  F.  Smith  and  Wm,  M.  Kilpairick,  for  appellant. 

Hugh  McOurdy  and  Gilbert  R.  Lyon,  for  appellee. 

GooLET,  0.  J.  The  action  in  this  case  was  instituted  to  recover 
damages  for  the  death  of  the  plaintiff's  intestate^  caused,  as  is 
claimed,  by  a  bridge  being  out  of  repair  on  a  highway  in  the  defend- 
ant township.     It  wafl  brought  under  the  statute  of  1848  (Sess.  L.» 

•See  note.  47  Am.  Rep.  52;  also  68  Am.  Bep.  864,  888. 
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p.  31),  as  amended  in  1873  (Pab.  Acts,  p.  127;  How  Stat.,  §§  8313, 
8314),  which  is  a  general  statate,  and  in  its  first  section  provider 
that  **  whenever  the  death  of  a  person  shall  be  caused  by  wrongful 
act,  neglect  or  default,  and  the  act,  neglect  or  default  is  such  bb 
would  (if  death  had  not  ensued)  haye  entitled  the  i^rty  injured  to 
maintain  an  action  and  recover  damages  in  respect  thereof,  then 
and  in  every  such  case,  the  person  who,  or  the  corporation  which 
would  have  been  liablo,  if  death  had  not  ensued,  shall  be  liable  to 
an  action  for  damages,  notwithstanding  the  death  of  the  person 
injured,  and  although  the  death  shall  have  been  caused  under  such 
circumstances  as  amount  in  law  to  felony/'  The  plaintiff  recov- 
ered judgment  in  the  court  below,  and  the  defendant  alleges  error.. 

[Omitting  other  points.] 

The  plaintiff  also  produced  William  Hume  as  a  witness,  who  tes- 
tified that  on  July  5,  1881,  he  was  called  as  a  physician  to  see  Mr. 
Merkle  at  Mrs.  Oook's  house,  twenty  or  thirty  rods  from  the 
bridge;  that  he  found  him  in  quite  a  good  deal  of  agony,  and  on 
examination  found  that  he  had  received  a  severe  injury  to  the  back 
and  in  the  region  of  the  kidneys.  Witness  made  up  his  mind  then 
that  Merkle  was  seriously  injured  internally  and  would  probably 
not  recover.  He  asked  Merkle  to  narrate  ^^how  the  accident 
occurred,  and  he  said  that  when  he  was  driving  over  the  bridge,  as 
the  horses  got  upon  the  plank,  he  said  it  was  bowing,  that  both 
ends  had  over  the  end  a  2x4  scantling  that  laid  along  the  edge  to 
hold  the  plank  down.  He  said  as  the  right  horse  stepped  upon 
Hhat  plank  the  other  end  flew  up,  or  the  off  horse,  and  scared  one 
of  the  horses  and  he  jumped,  and  as  he  jumped  he  made  a  severe 
lunge  and  the  plank  raised  up  under  him  and  the  whiffletree  broke 
and  the  tongue  came  down,  so  it  just  struck  the  last  plank  on  the 
bridge  and  that  threw  the  tongue  to  the  right  and  the  horses  ran 
and  the  tongue  ran  into  the  ground  and  he  was  thrown  on  a  pile 
of  stones  and  he  didn't  know  any  more  until  he  found  himself  in 
Mrs.  Cook's.'*  x 

This  evidence  was  received  under  exception  by  the  defense,  and 
its  reception  is  one  of  the  errors  now  relied  upon.  For  the  plaintiff 
it  is  claimed  that  these  statements  of  tbe  intestate  were  admissible 
as  part  of  the  res  gesim,  and  several  cases  are  referred  to  as  au. 
thority. 

One  of  these  cases  is  Insurants  Co,  y.  MosUy,  8  Wall.  897.  In 
that  case  the  question  at  issue  was  whether  the  decedent  had 
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in  consequence  of  an  accidental  falling  down  stairs  in  the  night.. 
His  widow  was  permitted  to  testify  that  he  got  up  in  the  night  andi 
went  down  stairs;  and  when  he  came  back  he  said  he  had  fallen 
down  the  back  stairs  and  almost  killed  himself;  that  he  had  hit 
and  hurt  the  back  of  his  head  in  falling,  and  ho  complained  of  his 
head  and  appeared  faint  and  yomited.  She  was  up  with  him  all 
nighty  and  he  appeared  in  great  pain.  These  declarations  were  held 
id  be  properly  tlins  proved,  on  the  ground  that  they  were  of  the 
nature  of  res  gesta,  and  substantially  contemporaneous  with  the 
maia  fact  in  issue. 

Jordan  v.  CommonweaUhy  25  Orat.  943,  is  another  of  the  cases 
relied  upon.  There  the  question  was  one  of  identity  of  parties  whg 
had  robbed  a  woman.  The  prosecution  was  allowed  to  prove  that 
within  a  few  minutes  of  the  robbery  the  woman  gave  a  description 
of  the  robbers  to  the  witness,  and  that  the  latter  pursued  after  the 
parties  and  caught  the  respondent,  who  corresponded  to  the  de- 
.scription  which  had  been  given  to  him  of  one  of  the  robbers.  It 
was  very  properly  held  that  what  the  woman  thus  promptly  said 
-was  part  of  the  res  gestm.  Similar  to  this  in  the  promptitude  with 
irhich  the  declarations  followed  the  criminal  act  is  People  v.  Ver* 
nan,  35  Cal.  49,  where  they  were  also  held  admissible.  Bums  Vp 
Staie,  61  Ga.  192,  is  to  the  same  effect,  but  it  appears  to  have  been 
•decided  upon  a  section  of  the  Code. 

In  the  case  of  Waldele  v.  Railrocul  Co.,  29  Ilun,  35,  the  time 
-which  had  elapsed  after  an  alleged  injury  by  a  railroad  train  was 
twenty  or  twenty-five  minutes,  and  a  witness  was  permitted  to  tes^^ 
tify  that  the  party  told  him  he  got  hit;  that  there  was  a  long  train, 
and  he  stood  waiting  for  it  to  go,  and  an  engine  followed  and 
struck  him.  This  case  may  bo  considered  authority  for  admitting 
the  declarations  of  Merklo  that  his  injury  had  come  from  an  acci- 
dent at  the  bridge,  but  it  scarcely  goes  further. 

The  cases  of  Dnscoll  v.  People,  47  Mich.  413;  Stewart  v,  Brtnon, 
48  Mich.  383;  People  v.  Simpson,  48  Mich.  474;  and  Brownell  v. 
Railroad  Co,,  47  Mo.  239,  are  scarcely  relevant  to  this.  They  were 
well  decided,  whether  this  case  should  be  ruled  one  way  or  the 
other. 

In  this  case  the  point  chiefly  in  dispute  was  whether  at  the  time 
the  bridge  was  out  of  repair.  There  was  Strang  evidence  both  waya^ 
and  it  was  very  important  to  the  plaintiff  that  she  should  corrobo* 
•rate  as  much  as  possible  the  evidence  of  the  young  daughter.    II 
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was  for  this  purpose  rather  than  to  show  the  general  fact  of  injurj 
and  the  time  and  place,  that  the  deohurations  of  Merkle  were  im- 
portant.  Bat  these  declarations  were  not  made  on  the  spot  and 
spontaneously;  they  were  not  strictly  or  even  substantially  contem- 
poraneous; but  they  were  made  after  he  had  beeen  taken  to  Mrs. 
Cook's  and  a  physician  had  been  sent  for  and  procured.  They 
were  then  made  as  a  narratiye  of  a  past  event.  One  very  good 
reason  for  excluding  such  narratiyes  is  that  the  party  has  had  time 
to  deliberate  and  shape  them  in  his  own  interest,  and  may  be  un- 
der strong  temptation  to  do  so.  They  are  therefore  subject  to  all 
the  suspicions  which  attend  declarations  made  by  a  party  in  his- 
own  interest  at  any  time. 

The  case  of  O* Connor  y.  Railroad  Co.,  27  Minn.  173,  which  wa» 
also  relied  upon,  is  much  like  that  of  SUson  y.  Railroad  Co.,  14 
Mich.  497,  and  was  decided,  so  far  as  this  point  is  concerned,  in 
the  same  way.    It  has  no  relevancy,  as  we  thmk,  here. 

In  this  case,  after  Merkle  had  been  injured  by  an  accident  at  the 
bridge,  as  it  is  not  disputed  that  he  was,  it  was  for  his  interest,  if 
he  could  do  so,  to  fix  the  responsibility  for  the  injury  upon  the 
township.  To  do  this,  he  must  show  the  bridge  to  have  been  out 
of  repair;  and  it  is  not  necessary  to  infer  a  dishonest  purpose  in  hia 
mind  to  render  his  evidence  unreliable.  All  questions  of  doubt 
under  such  circumstances  would  naturally  be  looked  upon  with  a 
biased  mind,  and  the  longer  the  time  allowed  for  deliberation,  the 
greater  would  be  the  danger  that  the  utterances  would  be  unre- 
liable. But  after  such  lapse  of  time  as  appeared  in  this  case,  the 
declarations  cannot  with  any  propriety  be  considered  part  of  the 
res  gesfm  any  more  than  if  made  the  next  day  or  the  next  year. 
The  affair  was  all  over  when  Merkle  had  been  taken  to  Mrs.  Cook's; 
he  had  been  removed  from  the  scene  of  injury;  the  surroundings 
were  all  changed;  the  time  for  exclamation  or  outcry  was  passed, 
and  nothing  for  the  present  remained  to  be  done  but  to  care  for 
the  injured  man,  leaving  investigation  into  the  cause  of  injury  to 
some  more  favorable  time  in  the  future.  The  statements  made  by 
Merkle  to  his  physician  were  proper  enough  as  between  man  and 
man,  but  they  had  no  legal  value  and  were  therefore  erroneously 
admitted. 

The  defense,  in  attempting  to  meet  the  case  of  the  plaintiff 
as  to  the  bridge  being  out  of  repair,  called  Conrad  Dench  as  a  wit- 
ness and  proved  by  him  that  he  crossed  the  bridge  within  the  thirty 
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43a78  preceding  the  time  of  injury.  He  was  then  asked  ''  Did  yoa 
notice  the  planking?''  and  replied,  "  When  I  went  across  it  was  all 
tight"  The  answer  on  motion  was  stricken  out.  The  ruling  is 
now  supported  in  argument  on  the  grounds — first^that  the  answer 
was  not  responsiye  to  the  question;  and  second,  it  was  an  expression 
•of  opinion,  and  for  that  reason  was  not  proper.  The  objection  that 
4in  answer  was  not  responsiye,  is  one  to  be  made  by  the  party  who 
puts  the  question,  not  by  his  antagonist.  If  the  answer  is  in  itself 
proper  eyidence,  the  party  who  is  examining  the  witness  has  a  right 
to  take  and  retain  it  if  he  chooses  to  do  so.  His  doing  this  merely 
•sayes  him  the  trouble  of  putting  another  question  to  draw  it  out. 

But  in  this  case  it  is  only  on  a  technical  construction  that  the 
•answer  could  be  held  not  responsiye.  The  witness  was  fairly  noti- 
fied by  the  question  put  that  the  purpose  was*  to  proye  by  him  the 
•condition  of  the  planking  as  he  found  it,  and  he  answered  at  once 
that  the  planking  was  all  right.  And  in  so  far  as  this  answer  can 
be  considered  the  expression  of  an  opinion,  we  do  not  think  the 
cases  of  Stange  y.  Wilson,  17  Mich.  342;  Byerson  y.  Abingion,  103 
Mass.  526,  and  Kelley  y.  Fond  du  Lac,  31  Wis.  179,  which  are 
•cited  in  support  of  the  ruling,  are  in  point.  The  first  two  certainly 
«r6  not,  and  the  third  only  decides  that  witnesses  who  are  not  ex- 
perts cannot  be  allowed  to  testify  to  their  opinions  whether  a  cer- 
tain bridge  is  or  is  not  safe  for  traVel.  That  was  not  the  question 
to  which  Dench  was  called.  One  side  affirmed,  and  the  other  de- 
nied, that  a  certain  plank  was  warped  loose,  liable  to  tip  up  when 
a  horse  trod  upon  it,  etc.  When  Dench,  called  as  a  witness  on  this 
isontroyersy,  Said  **The  planking  was  all  right,"  no  reasonable  man 
<$ould  haye  understood  him  as  meaning  that  a  loose  plank,  liable  to 
tip  up  when  trodden  upon,  was  safe  or  right,  but  the  obyions 
meaning  of  his  answer  was  that  the  planking  was  right  in  the 
^nse  of  not  being  thus  warped,  loose,  etc.,  and  if  any  one  thought 
the  reply  uncertain  and  ambiguous,  the  true  meaning  should  have 
been  made  clear  by  further  questions  and  answers,  instead  of  strik- 
ing this  answer  out. 

The  submission  of  the  case  to  the  jury  seems  in  the  main  to  have 
been  careful  and  accurate,  but  doubtless  by  inadyertence  the  judge 
apparently  put  upon  the  defense  a  burden  which  belonged  to  the 
plaintiff  when  he  told  the  jury  that  "the  fright  of  the  team  is  no 
defense  to  this  action  unless  you  find  it  was  caused  by  something 
else  than  the  defect  in  the  bridge.''    The  important  question  was 
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whether  the  defect  in  the  bridge  caosed  the  fright;  the  affirmatiy^ 
fact  on  that  point  was  to  be  shown^  not  the  negative.  And  the 
aflBrmatiTe  was  upon  the  plaintiff. 

Many  other  errors  are  assigned  and  have  been  examined;  but  we 
ha?e  discussed  those  we  sustain  and  find  none  of  the  others  of  snfS* 
cient  interest  to  require  an  extension  of  the  opinion. 

A  new  trial  must  be  ordered. 

Oaxpbbll  and  SHa&wooD,  JJ.^  concnrred. 


OuirroK  T.  Boot. 
mMioh.  lau 

Whother  it  Is  negligent  not  to  put  out  a  plank  for  psflsengen  to  embark  on  a 
steamboat,  and  to  try  to  embark  without  a  plank,  are  not  subjeoto  of  expeit 
!  opinion.* 

ACTION  for  personal  injury  by  negligence.     The  opinion  states 
the  case.    The  defendant  had  jtidgm^nt  below. 

■  ■  -  •         .  .    ■  * 

Holden  dk  Harris^  for  appellant,  cited  as  to  liability,  Smiih  t. 
Lond.  &  SL  Kath.  Dock  Co.,  L.  B.,  3  0.  B.  326. 

'    W.  A.  Cflark,  for  appellee.  i 

Oa:hpbblw  J-  Plaintiff  sued  defendant  as  owner  of  the  steamer 
Wellington  B.  Burt  for  an  injury  received  in  boarding  the  vessel 
lit  Zilwaukee.  Immediately  on  the  arrival  pf  the  steamer  at  the 
'doek^  the  majority  of  those  waiting  got  on  board,  aad  among  them 
plaintiff,  who  is  a  lady  of  forty-eight  years  old,  jumped  from  the 
dock  to  the  gangway,  and  fell  and  broke  her  leg.  The  distance 
was  not  far  from  twenty  inches,  and  the  fall  seems'  to  have  been 
occasioned  by  the  motion  of  the  boat.  The  steamer  was  making 
her  last  return  trip  up  the  river,  and  plaintiff  who  had  gone  down 
to  Zilwaukee  earlier  in  the  day,  was  on  her  way  home  again.  There 
was  much  and  directly  conflicting  testimony  upon  the  point  whether 
^e  steamer  was  moored  and  her  gang-plank  put  out  at  all  or  seft- 

'  •8ee40Am.Bep.641  ^  " 
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«onably,  and  the  same  direct  conflict  on  the  question  whether  thq* 
elerk  of  the  boat  did  or  did  not  hurry  up  the  passengers  on  the 
dock  and  order  them  aboard  without  waiting  for  the  plank.  A 
case  has  seldom  appeared  in  this  court  where  there  was.  sq  direct  a 
conflict  between  apparently  reputable  witnesses.  The  jury^  under 
the  charge,  found  a  general  verdict  for  defendant,  and  made  some 
apeciol  findings.  To  the  question  whether  it  was  practicable  to 
put  out  a  gang-plank  before  the  plaintiff  leaped  frpm  the  dock  upon 
the  boat,  they  made  no  answer. 

They  found  that  the  boat  was  made  fast  and  a  gang-plank  put 
out  as  soon  as  could  reasonably  be  done. 

They  answered  the  inquiry  whether  the  boat  had  ceased  to  moTe 
forward  when  plaintiff  jumped  from  the  dock  to  the  deck,  that 
they  were  in  doubt  as  to  the  forward  movement 

The  testimony  was  not  conflicting  on  the  fact  that  there  was 
movement  in  some  direction  at  that  time. 

iThe  finding  that  the  gang-plank  was  seasonably  put  put  removes 
from  the  case  that  element  of  neglect,  and  leaves  to  be  considered 
such  questions  as  arose  on  admission  and  rejection  of  evidence,  and 
upon  charges  and  omissions  to  charge. 

There  was  no  finding  of  the  jury  that  plaintiff  did  not  act  upon 
the  ordera  or  assurances  of  the  officers  of  the  boat  in  getting  on 
board  as  she  did,  and  this  was  the  principal  question  presented  as 
the  record  stands.  Connected  with  it  are  the  instructions  given 
or  refused  by  the  court  upon  contributory  negligence.  These 
points,  which  are  dwelt  upon  by  the  brief  for.  plaintiff,  are  not 
noticed  by  counsel  for  defendant.    They  are  important. 

Much  testimony  was  introduced  bearing  upon  the  danger  of  Rul- 
ing to  supply  or  use  a  gang-plank,  and  the  rulings  were  not  entirely 
harmonious.  Captain  De  Land,  who  was  shown  to  be  a  person  of 
experience,  while  allowed  to  answer  some  questions  as  to  danger  at^ 
that  particular  time  and  place,  was  prevented  from  answering  other 
quite  as  proper  questions  as  to  general  usage  and  duty.  These 
were  not  foreign  to  the  inquiry,  for  it  may  depend  very  much  on 
general  usage  whether  the  ofiicers  and  hands  of  steamers  will  be 
expected  to  provide  particular  facilities.  He  was  also  allowed,  un- 
der objection,  to  answer  this  question:  '^  If  you  should  regard  it 
as  carelessness  in  not  putting  out  the  gang-plank,  is  it  not  equally 
careless  her  getting  aboard  without  the  gang-plank?"  To  this  he 
gave  a  qualified  answer,  but  one  which  may  have  had  considerable 
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weight  with  the  jury  under  the  charge  concerning  contribntoiy 
negligence. 

Whether  it  was  negligence  m  the  steamer's  crew  not  to  pnt  ont 
the  plank  was  held  by  the  court  in  yarious  rulings  to  be  a  question 
only  answerable  by  experts.  The  ruling  in  that  direction  confined 
the  range  of  experts  within  bounds  which  may  have  been  too  nar- 
row. But  there  can  be  no  doubt  that  the  question  was  one  de- 
terminable more  or  less  as  one  of  usage  and  experience.  No  such 
criterion  can  be  applied  to  the  action  of  ordinary  persons  under 
given  circumstances.  Ordinary  care  and  prudence  in  common 
emergencies  is  a  matter  to  be  determined  by  the  opinions  of  the 
jury,  who  are  m  need  of  no  help  from  experts  to  decide  it.  It  is 
often  so  plainly  a  matter  of  universal  judgment  that  courts  may 
act  on  it  themselves  and  take  it  from  the  jury,  although  not  in  case 
of  conflict.  But  to  treat  it  as  belonging  to  the  same  category  with 
matters  of  marine  usage  and  duty  was  misleading  and  erroneous. 
In  the  same  connection  Elijah  Powers,  a  sailor  of  experience^  and 
for  years  familiar  with  the  custom  in  regard  to  taking  passengers 
aboard  steamers,  and  who  saw  what  occurred,  was  not  allowed  to 
answer  whether  '^  as  that  boat  was,  could  they  be  taken  on  safely  ?** 
or  another  similar  question  as  to  what  was  requisite  for  safety,  — 
the  exclusion  being  for  want  of  evidence  of  suflScient  knowledge. 
He  certainly  had  testified  to  knowledge,  and  had  shown  an  amount 
of  experience  which  ought  to  have  given  it. 

In  view  of  some  other  instances  of  exclusion,  it  seems  proper  to 
refer  to  this  subject  further.  The  employment  of  n ver  steamers  iq 
carrying  passengers  is  not  so  exclusively  a  maritime  business  that 
knowledge  of  its  methods  and  duties  is  presumably  confined  to 
sailors  alone  or  to  sailors  employed  on  riyer  steamers.  Many,  if  not 
most  of  the  persons,  employed  on  board  are  such  as  under  the  mari- 
time law  would  be  classed  as  landsmen.  A  knowledge  of  the  inci- 
dents of  the  business  is  attainable  for  many  purposes  by  any  kind 
of  experience  which  gives  facilities  and  creates  habits  of  observa- 
tion. Many  of  the  inquiries  in  the  present  case,  which  the  court 
confined  to  sailors,  and  on  which  the  jury  were  told  they  must  ac- 
cept the  views  of  sailors,  were  quite  as  open  to  the  view  of  other 
observers. 

But  the  ycry  fact  that  no  one  without  some  adequate  knowledge 
conld  be  allowed  to  express  an  opinion  upon  the  duty  of  the 
iUnuner's  men  to  provide  safe  means  of  access,  must  be  equally  sig* 
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uificant  in  relieving  inexperienced  persons  from  a  presumptiye 
knowledge  of  the  danger  caused  by  the  omission.  The  testimony 
m  this  case  showed  that  it  was  a  constant  practice  of  persons  seek- 
ing passage  to  do  just  as  the  plaintiff  did,  and  if  it  could — as  it  evi- 
dently might — be  regarded  as  dangerous,  it  was  such  an  obviously 
frequent  danger  that  it  became  a  question  of  some  importance  m 
c;ise  whether  adequate  or  reasonable  precautions  were  used  against 
it,  and  how  far,  with  or  without  invitation  from  the  oflSoers,  pas- 
sengers could  be  deemed  negligent  in  getting  on  board  in  that  way 
where  no  obstacle  existed. 

Upon  this  question  of  contributory  negligence,  the  charge  leaned 
so  strongly  against  plaintiff  that  it  is  not  at  all  unlikely  it  de- 
termined the  verdict.  It  seems  to  have  been  held  that  there  was 
evidence  of  such  apparent  risk  that  the  invitation  to  go  on 
board,  as  plaintiff  did,  would  not  exonerate  her  from  considerable 
responsibility.  After  drawing  some  distinctions  between  the  duty 
resting  on  children  and  grown  persons  to  disregard  dangerous 
invitations  and  commands  the  court  used  this  language:  ''  If  a  per- 
son of  ordinary  care  and  prudence,  of  the  age,  intelligence  and  ex- 
perience of  this  lady,  would  have  hesitated — would  have  seen  that 
there  was  danger  and  would  have  hesitated — or  would  have 
said,  ^  there  is  danger,  and  I  will  take  the  risk,'  then  there  was  con- 
tributory negligence  on  her  part,  and  she  could  not  recover.  It  is  a 
question  of  fact  for  you  to  find.  If  you  find  that  the  defendant 
was  seeking  to  make  a  proper  landing  there  and  did  so;  that  these 
parties,  before  the  defendant  could  make  a  proper  landing,  got 
aboard  this  boat,  and  this  plaintiff  went  on  board  and  was  in- 
jured in  consequence  —  she  cannot  recover."  There  were  several 
repetitions  of  the  duty  of  applying  the  rule  of  ordinary  care,  which 
taken  alone  would  perhaps  be  unobjectionable,  but  when  the  whole 
charge  is  taken  together,  the  force  of  an  invitation  to  get  on  board,' 
and  the  duty  of  plaintiff  to  refrain  from  doing  so  if  dangerous, 
were  not  so  dealt  with  as  to  give  sufficient  weight  to  the  conditions 
of  the  case  as  presented. 

Where  passengers  are  at  the  appointed  place  for  embarking,' 
with  no  fences  or  gates  to  keep  them  back,  they  must  generally 
have  a  right  if  they  do  so  in  good  faith,  to  assume  that  no  dan- 
gerous orders  will  be  given,  and  that  they  may  safely  act  on  the 
directions  of  those  whose  legal  duty  it  is  to  protect  them  from  risk, 
and  who  are  supposed  to  know  what  is  safe.     Some  allowance  must 
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also  be  made  for  such  conditions  as  stand  in  the  way  of  fnll  delib- 
eration. It  is  applying  too  harsh  a  rule  to  hold  that  persons  who 
have  apparently  but  a  few  moments  to  decide  between  following 
the  directions  of  the  officers  and  losing  their  last  chance  of  pas- 
sage, should  be  held  to  be  negligent  in  doing  as  they  are  invited  to 
do^  unless  the  danger  is  very  obvious.  The  instruction  complained 
of^  which  spoke  of  defendant's  seeking  to  make  a  proper  landing, 
did  not  include  in  the  assumption  the  important  element  of  knowl- 
edge or  reason  for  belief  of  plaintiff  that  such  attempt  would  be 
made.  A  knowledge  of  such  purpose  might  make  any  act  of  im- 
patience open  to  criticism,  whereas  a  want  of  such  knowledge^  leav- 
ing every  one  where  he  or  she  must  act  on  present  appearances, 
would  very  much  modify  that  responsibility  as  governed  by  tho 
facts. 

In  our  opinion  the  case  was  not  so  presented  as  to  saveplaintilPf 
rights  from  misconstruction. 
.   The  judgment  must  be  reversed  and  a  new  trial  granted. 

Judgnient  rwermi* 

OoouT,  0.  J.,  and  Shbbwood,  J.,  concurred. 


AiroBHST-OiirBRAL  Y.  Board  of  OomroiLXBir  of  Dkebool 

oexioii. 

(hmiUuttonal  law — pciUieai  opinJantMe^mdiiitnui^holdinffojltee'-^MtgaUng 
power  ofehootSng  —  iaUff&ring  with  local  ffotemmeni. 

A  sUtnte  proTldlng  for  the  appointment  of  election  Inspectors  In  Detroit  li^  • 
board  to  be  appointed  by  the  major  and  oonncll,  and  to  consist  of  two  pe^ 
sons  from  each  of  the  two  leading  political  parties.  Is  onoonstitatianaL 

]^  ANDAMXTS.    The  opinion  states  the  case. 

Fdwin  F.  Caneljf  and  Isatxc  Marsion,  for  relator. 

Fred.  A.  Baker  and  Ashley  Pond,  for  respondents. 

Oaxpbell,  J.  The  attorney-general  applies  for  a  mandamus 
to  compel  the  respondents  to  take  action  upon  certain  nomina* 
tions  made  by  the  mayor  of  Detroit  of  four  persons,  two  being  Be- 
publicans  and  two  being  Democrats,  to  act  as  a  ''  Board  of  C — 
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missioners  of  Begistration  and  Election ''  for  the  city  of  Detroit. 
Bespondents  refused  to  consider  the  nominations  because  they 
regarded  the  statute  which  provides  for  such  board  as  unconstitu- 
tiontd  and  invalid.     To  an  order  to  show  cause  they  interpose  that 
ground  of  defense.    No  other  question  is  of  much  importance  in 
the  case. 

The  necessity  of  an  immediate  decision,  in  order  to  allow  time 
for  the  action  of  the  city  authorities  in  season  for  the  coming  elec* 
tion,  made  it  impossible  for  the  court  to  do  more  than  announce 
its  determination,  on  rendering  judgment  in  favor  of  respondents, 
as  any  oral  statement  in  brief  form  of  the  grounds  of  their  action 
would  have  been  liable  to  some  misapprehension.  It  was  therefore 
thought  best  that  the  members  of  the  court  should  express  their 
views  more  formally  in  writing. 

»  The  statute  in  question  purports  to  amend  chapter  2  and  some 
sections  of  chapter  3  of  the  charter  of  Detroit,  as  revised  m  1883* 
Chapter  2,  which  refers  to  registration  of  voters,  is  entirely  super- 
aeded  by  the  present  act,  as  is  also  so  much  of  chapter  8  as  provided 
for  the  choice  of  inspectors  of  election.  The  new  statute  under- 
takes to  provide  a  board  of  commissioners  to  appoint  wai*d  registers 
and  inspectors  who  are  to  perform  the  duties  formerly  imposed  on 
the  boards  made  up  of  aldermen  and  their  appointees  and  of  per* 
sons  elected  by  the  voters.  The  board  thus  provided  for  is  required 
to  be- composed  of  four  members  holding  office  for  four  years,  the 
first  board  being  appointed  for  one,  two,  three  and  four  years  re- 
ipectively,  so  that  one  vacancy  shall  be  filled  each  year.  They  are 
to  be  resident  electors  of  the  city,  and  *^  two  members  thereof  to  be 
from  each  of  the  two  leading  political  parties  in  the  said  city.*' 
They  are  required  two  weeks  before  the  time  fixed  by  law  for 
the  m:eeting  of  boards  for  the  registration  of  voters,  to  appoint  two 
qualified  electors  of  each  voting  district,  one  ^'from  each  of 
two  leading  political  parties  in  said  city'*  to  act  as  registrars  and 
form  a  district  board  of  registration.  The  various  district  boards 
sitting  together  are  to  constitute  a  city  board  of  registration.  The 
board  of  commissioners  are  to  Oil  any  district  vacancies  by  per- 
sons of  the  same  political  party  to  which  the  absentee  belongs. 

The  commissioners  are  also  required  to  appoint  for  each  voting 
district  two  inspectors,  one  from  each  of  the  two  political  parties 
'^  represented  in  the  common  council  of  said  city,"  the  electors 
choosing  a  third.     Vacancies  in  any  board  of  inspectors  arc  to  be 


OCTOBER  TERM,  1885.  677< 

AtlomeT'-Geiierml  ▼.  Board  of  Comiellmeii  of  Detroit. 

filled  by  uiua  voce  vote  of  the  electors,  bat  each  yacancj  must  be 
filled  by  a  person  of  the  same  political  party  as  the  absentee.    The 
commissioners  also  appoint  the  yarious  clerks  of  election,  hat  have- 
no  immediate  part  in  the  work  of  registration  by  action  or  saper- 
Tision. 

The  statute  makes  a  number  of  new  proyisions  upon  the  snbject 
of  registration  ond  election,  which  were  more  or  less  discussed  on 
the  argument,  but  which  would  only  be  important  if  the  law  were 
not  held  to  be  entirely  inyalid,  as  we  deem  it  to  be.  These  seyeral 
provisions  will  not  therefore  be  dwelt  ujx>n. 

The  invalidity  of  the  statute  was  chiefly  based,  on  the  argument, 
upon  the  illegality  of  creating  a  board  with  such  powers  as  those  • 
conferred  by  the  statute,  and  required  to  be  composed  of  equal  • 
numbers  of  two  political  parties  appointed  as  such  members  and 
ineligible  without  such  party  connection.  Relator  insists  that  the 
legislature,  under  its  power  to  pass  laws  **  to  preserve  the  purity  of 
elections  and  guard  against  abuses  of  the  elective  franchise,''  ha» 
discretionary  power  over  the  methods,  and  that  even  if  the  partisan 
qualification  is  improper  the  court  may  treat  it  as  not  essential  and 
sustain  the  commission  by  allowing  the  selection  of  its  members 
without  any  such  test  Neither  of  these  grounds  is  tenable  m  onr 
view  of  the  Constitution. 

In  order  to  appreciate  the  bearing  of  the  considerations  presented 
on  the  case,  it  will  be  necessary  to  make  some  reference  to  the 
general  elective  system  of  the  Constitution  itself. 

It  is  needless  to  explain  that  under  that  instrument  the  whole 
scheme  of  government,  in  every  department,  depends  upon  the  ac- 
tion of  the  qualified  voters  in  their  election  districts.  All  male 
citizens  of  lawful  age,  and  some  whose  United  States  citizenship  is 
incomplete,  are  entitled  after  a  certain  term  of  residence  to  vote  in 
the  township  or  ward  in  which  they  reside.  Every  vote,  for  any 
purpose  whatever,  is  required  to  be  cast  in  such  township  or  ward. 
The  only  exception  is  in  case  of  soldiers  in  the  field  during  war.  All 
legislatior  imposing  restraints  or  conditions  upon  voting  must  con- 
form to  the  other  clauses  and  provisions  of  the  Constitution.  No 
part  of  that  instrument  can  be  allowed  to  over-ride  or  destroy  any 
other  part.  It  is  also  well  settled  that  our  State  polity  recognizes 
and  perpetuates  local  government  through  various  classes  of  muni- 
cipal bodies  whose  essential  character  must  be  respected  as  fixed  by 
usage  and  recognition  when  the  Constitution  was  adopted.    And 
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any  legislation  for  any  purpose  which  disregards  any  of  the  f anda- 
mental  and  essential  requisites  of  such  bodies,  has  ^ways  been  re- 
garded as  invalid  and  unconstitutional.  There  is  nothing  in  the 
Oonstitution  which  permits  the  legislature,  under  the  desire 
to  purify  elections,  to  impose  any  conditions  which  will  de- 
stroy or  seriously  impede  the  enjoyment  of  the  elective  franchise. 

And  as  the  right  of  voting  is  the  same  eveiywhere,  it  is  obvious 
that  the  conditions  regulating  the  manner  of  exercising  it  must  be 
the  same  in  substance  everywhere.  The  machinery  of  government 
differs  in  its  details  in  cities,  villages  and  townships,  and  of  course 
it  is  unavoidable  that  there  must  be  some  differences  in  methods 
and  officers,  to  admmister  the  election  laws.  But  it  cannot  be  law- 
ful to  create  substantial  or. serious  differences  in  the  fundamental 
rights  of  citizens  in  different  localities,  in  the  exercise  of  their  vot- 
ing franchises. 

It  is  also  a  most  important  principle  under  our  constitutional 
^tem,  that  no  one  shall  be  affected  in  any  of  his  legal  and  politi- 
cal nghts  by  reason  of  his  opinions  on  political  subjects  or  other 
matters  of  individual  conscience.  The  political  right  to  freedom  of 
belief  and  expression  is  asserted  in  the  most  distinct  way,  and  ap- 
jdies  to  every  privilege  which  the  Constitution  confers.  No  one  has 
ever  supposed  that  any  new  condition  could  be  added  to  those 
which  the  Constitution  has  imposed  on  the  right  of  suffrage,  beyond 
such  as  are  necessary  to  guard  against  double  voting  or  to  prevent 
its  exercise  by  those  who  are  not  legal  voters.  The  only  legitimate 
object  of  registration  laws  is  to  secure  a  correct  list  of  actually 
qualified  voters.  Any  attempt  to  inquire  into  the  sentiments  of 
voters  is  not  only  an  abuse,  but  one  which  it  is  the  chief  purpose 
of  the  ballot  system  to  prevent.  The  ballot  is  a  constitutional 
method  which  cannot  be  changed,  and  its  perpetuation  means  the 
security  to  vote  without  any  inquisition  into  the  voter's  opinion  of 
men  or  measures.  And  it  would  be  entirely  meaningless  if  the 
voter's  choice  of  candidates  for  any  office  must  be  made  from  any 
particular  party  or  number  of  parties.  But  the  Constitution  has 
made  this  more  specific  (although  this  wsis  hardly  necessary),  by 
providing,  after  giving  the  form  of  an  official  oath,  that  **  no  other 
oath,  declaration  or  test  shall  be  required  as  a  qualification  for  any 
office  or  public  trust." 

It  is  manifest  that  every  important  function  of  government  comee 
under  one  or  the  other  of  these  heads  of  office  or  public  trust.  The 
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board  of  registratioQ  commissioners  consists,  under  this  statute,  of 
persons  holding  permanent  offices.  The  district  registrars,  clerks 
and  inspectors  perform  functions  connected  with  the  most  vital  and 
important  action  of  citizens  in  their  capacity  as  choosers  of  the  of- 
ficers of  government  The  constitutional  rule  covers  them  all, 
literally  as  well  as  impliedly. 

,  It  was  urged  on  the  argument  that  if  the  term  test  can  be  held 
applicable  to  inquiries  into  party  affiliation,  it  is  equally  applicable 
to  those  other  qualifications  often  required  for  public  service,  such 
as  education,  scientific  acquirements  in  surveyors  and  other  special- 
ists, legal  knowledge  in  law  officers,  and  the  like.  But  this  is  not 
so,  Not  only  is  it  evident  from  the  other  provisions  in  this 
clause  that  all  of  the  exemptions  referred  to  are  such  as  would  be 
applicable  in  all  sorts  of  offices,  but  the  use  of  the  word  test  is  es- 
pecially significant  because  its  recognized  legal  meaning  in  our  con- 
stitutions is  derived  from  the  English  Test  Acts,  all  of  which  re- 
lated to  matters  of  opinion,  and  most  of  them  to  religious  opinion. 
Such  has  been  the  general  understanding  of  the  framers  of  consti- 
tutions. If  this  were  not  so,  and  if  the  power  of  the  legislature  in 
imposing  conditions  of  office  is  at  the  same  time  only  restrained  by 
express  clauses  applying  in  terms  to  officers  and  to  no  one  else,  it 
would  not  be  difficult  for  any  dominant  party  controlling  the  leg* 
islature  to  perpetuate  its  power  until  overthrown  by  revolution* 
But  such  discriminations  are  as  repugnant  to  the  rights  of  voters 
in  selecting  as  to  the  rights  of  those  chosen  in  assuming  office,  and 
this  clause  is  but  an  additional  assertion  of  a  principle  found  in 
other  parts  of  the  Constitution,  expressed  or  clearly  implied. 

In  the  case  of  People  Y-Hurlbuf^  24  Mich.  44,  it  was  not  disputed 
by  any  of  the  judges  who  referred  to  the  matter,  that  it  would  not 
be  unlawful  to  confine  the  choice  of  officers  to  particular  parties, 
although  two  of  the  judges  thought  that  the  provision  in  that  par- 
ticular case  was  capable  of  being  eliminated  from  the  statute.  And 
it  is  claimed  in  the  present  case  that  the  present  law  is  declared  and 
intended  to  be  non-partisan,  and  that  the  board  may  be  chosen 
without  reference  to  this  restriction  of  party  membership. 

It  is  altogether  likely  that  the  framers  of  the  law  were  of  opinion 
that  the  evils  of  partisan  action  and  the  temptation  to  carry  it 
to  abusive  extremes  would  be  lessened  by  requiring  that  one  party 
should  not  monopolize  the  offices  but  that  two  should  share  them. 
No  one  can  doubt  the  advantage  of  impartiality  in  public  action. 
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But  parties,  however  powerful  and  unavoidable  they  may  be 
md  however  inseparable  from  popular  government,  are  not  and 
v^annot  be  recognized  as  having  any  legal  authority  as  such.  The 
law  cannot  regulate  or  fix  their  numbers,  or  compel  or  enooorage 
idhcrence  to  them.  Many  good  citizens  form  no  permanent  party 
ties,  and  when  elections  are  dose  the  effort  of  each  party  is  to  de> 
tach  votes  from  the  friends  of  the  other.  Where  there  are  two 
parties  larger  than  any  others,  the  success  of  either  is  very  often 
g[ained  by  coalition  with  a  third  one.  In  local  matters  party  alle- 
giance  is  not  uncommonly  laid  aside  for  the  time  being,  so  that  it 
cannot  be  said  that  any  party  is  represented  in  the  election.  How- 
ever well  meant  such  a  statute  as  that  before  us  may  be,  it  dis- 
tinctly makes  party  adhesion  a  condition  of  office,  and  not  only  so, 
but  it  puts  all  but  the  two  favored  parties  beyond  the  possibility  of 
representation,  if  the  law  is  obeyed. 

It  is  equally  clear  that  this  party  representation  is  the  essential 
purpose  of  the  law,  and  that  the  other  changes  are  merely  subsi- 
diary. There  are  some  changes  in  detail,  but  the  main  purpose 
cannot  be  mistaken.  The  partisan  qualifications  are  made  em-> 
phatic  m  regard  to  all  the  offices.  It  is  impossible  for  any  candid 
person  to  read  the  act  and  believe  that  the  real  legislative  design 
can  be  carried  out  by  leaving  the  mayor  and  councilmen  at  liberty 
to  choose  commissioners  from  a  single  party,  or  for  the  commis- 
sioners to  appoint  registrars  and  inspectors  without  distinction  of 
party  at  their  pleasure.  And  it  would  need  no  great  sagacity  to 
see  that  if  such  unlimited  power  were  vested  in  a  body  made  up  as 
this  body  might  then  be  constituted,  all  of  the  old  evils  would  re- 
main, and  would  be  made  worse  by  the  absence  of  any  responsibility 
to  the  voters  of  the  precincts. 

In  my  judgment  the  creation  of  a  board  with  such  powers  as  ard 
given  to  this  board  is  quite  as  serious  an  infringement  of  tlie  Con- 
stitution as  the  partisan  clauses,  and  much  more  dangerous.  This 
board  is  made  by  the  statute  the  repository  of  some  of  the  most 
important  powers  of  government.  It  has  the  entire  control,  di- 
rectly or  indirectly,  of  the  elections  on  which  all  the  departments 
of  government  depend.  It  has  the  appointment  of  officers  who 
-mn  deprive  any  man  of  his  vote  at  an  election,  if  they  see  fit  tc  do 
so,  without  any  adequate  means  of  redress  to  save  iL  While  it  i  j 
unavoidable  that  a  voter's  rights  at  an  election  must,  in  case  of 
dispute,  be  disposed  of  summarily,  it  is  all  the  more  noci^ssary  that 
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flie  tribunal  which  decides  on  so  sacred  a  nght  should  be  made  up 
in  harmony  with  representative  and  popular  institutions. 

While  boards  are  not  uncommonly  created  for  the  more  con* 
TiMiient  management  of  the  business  interests  of  municipalities,  it 
is  a  principle  universally  settled  in  our  system  that  all  officers  and 
functionaries  exercising  powers  of  government  and  control  over 
political  action  must  derive  their  powers  and  office  eitlicr  from  the 
people  directly*  or  from  the  agents  or  representatives  of  the  people* 
The  officers  of  towns  and  cities  have  always  been  so  created.  The 
discretion  of  a  political  body  or  functionary  cannot  be  delegated 
and  sub-delegated  indefinitely.  Here  the  choice  of  ward  officers  is 
made>  not  by  the  people  of  the  ward,  nor  by  any  one  chosen  by  the 
people  of  the  ward,  nor  by  the  chosen  officers  of  the  city,  but  by 
persons  who  are  themselves  appointees  of  a  part  of  the  city  gov* 
«mment  No  doubt  there  are  many  ministerial  powers  which  ear 
be  deputized.  But  a  governing  body  cannot  deputize  others  to 
perform  its  governing  functions,  and  the  legislature  cannot  author- 
ize it  to  do  so  without  destroying  the  character  of  the  corporntion 
which  is  required  to  be  preserved.  It  has  always  been  held  in  this 
State  that  the  municipalities  which  can  be  created  by  our  legisla- 
ture must  be  such  in  substantial  character  as  they  have  been  here- 
tofore known.  Up  to  this  time,  and  ever  since  elections  were  first 
held  in  Michigan,  they  have  been  not  only  localized  in  some  muni- 
cipsA  division,  but  regarded  as  municipal  action  and  supervised  and* 
managed  by  municipal  officers  either  directly  elected  or  else  ap- 
pointed by  those  who  have  been  elected.  Such  a  board  as  this,' 
which  is  in  no  sense  a  mere  agency  of  the  city,  is  foreign  to  out 
aystem.  If  it  can  be  created  in  a  city,  it  may  be  just  as  well  created 
in  a  county  or  for  the  State.  When  the  election  ceases  to  be  a 
municipal  procedure,  the  whole  foundation  of  municipal  govern- 
ment drops  out.  And  a  municipality  which  is  not  managed  by  its 
own  officers  is  not  such  a  one  as  our  Constitution  recognizes. 

As  the  defects  which  have  led  to  a  refusal  of  a  mandamus  in  this 
case  invalidate  the  whole  law,  there  is  no  occasion  to  consider  anj 
thing  else.    In  my  opinion  either  of  them  is  fatal. 

Ohampuk  and  Sherwood,  JJ.,  concurred. 

MoBSEy  0.  J.,  concurring.     The  ostensible  primary  object  of  the 
kw  under  consideration  was  to  preserve  the  purity  of  elections  and- 
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throw  additional  safegaarda  around  the  ballot-box.     Sach  a  law 
should  be  sustained^  unless  in  plain  violation  of  the  letter  or  spirit, 
of  the  Constitution.     Every  good  citizen,  regardless  of  political 
belief  or  party  action,  ought  to  and  does  desire  that  the  right  of 
suffrage  shall  be  amply  protected  against  hindrance  or,  obstruction 
to  the  legal  voter,  as  well  as  against  the  fraudulent  exercise  of  the. 
elective  franchise.    The  security  and  permanency  of  good  govern- 
ment also  depend  upon  it.     We  can  take  judicial  knowledge,  I 
think,  that  political  corruption,  exists^  and  that  there  has  been, 
and  is  liable  to  be,  a  dishonest  depositing  and  an  unfair  counting, 
of  ballots.     There  is  no  doubt  but  legislation  is  needed  to  protect 
and  purify  the  exercise  of  this,  one  of  the  highest  privileges  of  the 
citizen. 

The  constitutionality  of  this  act,  which  is  in  the  form  of  an 
amendment  to  the  charter  of  the  city  of  Detroit,  was  attacked  upon . 
the  argument  in  this  court  upon  four  grounds,  namely: 

Ihrsi.  That  it  is  in  conflict  with  the  provision  of  the  Gonstitn* 
tion  that  **  no  law  shall  embrace  more  than  one  object,  which  shall, 
be  expressed  in  its  title^" 

Seconds  That  it  violates  another  provision  of  th0  Constitution, 
to-wit:  '^No  law  shall  be  revised,  altered,  or  amended,  by  refer* 
ence  to  its  title  only,  but  the  act  revised,  and  the  section  or  'seo* 
tipns  of  the  act  altered  or  amended,  shall  be  re-enacted  and  pub* 
lished  at  length." 

Third.  The  form  of  registration  prescribed  is  not  m  harmony 
with  the  constitutional  qualifications  of  electors  in  this  State. 

,  Fourth.  The  act  is  wholly  void  because  of  the  political  tests  or 
qualifications  of  the  registration  and  inspection  officers. 

I  am  not  satisfied  that  the  first  two  objections  ai'e  tenable. 

As  to  the  third  objection,  while  I  believe  the  form  prescribed  not, 
applicable  to  our  election  laws,  and  one  that  would  do  more  harm 
than  good,  creating  confusion  instead  of  certainty,  and  having  a 
tendency  to  hamper  and  perhaps  to  prevent  the  exercise  of  the 
elective  privilege  by  the  legal  voter  in  certain  cases,  and  therefore 
unconstitutional,  yet  under  the  nile  uniformly  applied  to  statutes, 
it  would  not  defeat  the  operation  of  the  remainder  of  the  law,  as  I 
regard  the  form  of  registration  rather  as  an  incident  to  than  a?  the 
main  principle  of  the  act 

The  fourth  objection  to  the  law,  it  seems  to  me,  is  fataL  The 
act  provides  in  substance  that  the  board  of  councilmen  of  the  citji 
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yipon  the  nomination  of  the  mayor,  shall  appoint  a  board  of  com* 
missioners  of  registration  and  election  in  and  for  the  citj  of  De- 
^it,  who  shall  consist  of  four  resident  electors,  and  whose  term  of 
oflSce  shall  be  four  years.  This  board  of  commissioners  have  placed 
wholly  in  their  hands  the  appointment  of  the  district  boards  of 
registration  in  eyery  voting  precinct  in  the  city.  They  hare  also 
the  absolute  power  of  appointment  of  two  of  the  three  election  in** 
specters  m  every  voting  district,  leaving  the. electors  the  poor  priv- 
ilege of  choosing  the  other  upon  the  opening  of  the  polls.  Besides 
defining  the  powers  and  duties  of  said  boards  of  commissioners, 
registration  and  election  inspectors,  the  law  prescribes  the  follow* 
ing  qualifications  of  these  officers  as  follows :  Ihrst  *'  Said  board  '* 
(of  commissioners)  "shall  be  strictly  non-partisan  in  character, 
two  members  ther^f  to  be  from  each  of  the  two  leading  political 
parties  in  the  said  city/'  Second.  "One  of  said  registrars"  (dis- 
trict board  of  registration)  "  to  be  from  each  of  two  leading  politi- 
cal parties  in  said  city."  Third,  "  One  inspector"  (of  elections) 
"  so  appointed  to  be  from  each  of  the  two  political  parties  repre- 
sented in  the  common  council  of  said  city."  The  law  also  provides 
that  if  any  vacancy  shall  occur  in  the  district  registrars  or  election 
Inspectors  such  vacancy  shall  be  filled  from  the  same  political 
party  to  which  the  absentee  belongs. 

,  Section  1,  article  VII  of  our  Constitution  prescribes  the  qualifi- 
cations of  electors.  It  contains  no  provision  for  a  registration  law; 
and  such  a  law  can  only  be  sustained  and  upheld  under  section  6 
of  article  VII  of  that  instrument,  which  authorizes  the  legislature 
to  pass  laws  "  to  preserve  the  purity  of  elections,  and  guard  against 
abuses  of  the  elective  franchise  *'  The  legislature  is  utterly  power- 
less to  pass  any  act  to  hinder  or  abridge,  in  the  exercise  of  the 
electoral  right,  any  person  who  is  an  elector  under  the  Constitu- 
tion, except  the  manifest  intent  and  operation  of  the  law  be  to 
protect  the  legal  voters  from  fraud  and  abuse  of  the  elective  fran. 
chise.  If  a  registration  law  therefore  is  constitutional,  it  must  be 
so  drawn  as  by  its  terms  to  proscribe  no  man  because  of  his  politi- 
cal belief;  and  the  officers  whose  duty  it  is  to  operate  the  machin- 
ery of  I'egistration  and  election,  who  sit  in  judgment  upon  the 
right  of  citizens  to  vote,  cannot  by  law  be  restricted  to  any  one  or 
two  political  parties. 

We  must  take  judicial  knowledge  of  the  current  undisputed  his- 
tory of  our  State  and  country,  and  act  upon  the  assumption  and 
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the  fact  that  there  are  to-day,  at  least  in  the  State  of  Michigan 
and  in  tho  city  of  Detroit,  four  political  parties,  to-wit,  republican, 
democratic,  national  or  greenback,  and  union  or  prohibition.  To 
i^onfine  the  registration  and  election  boards  to  men  composed 
wholly  of  any  one,  two  or  three  of  these  parties  would  be  a  plain 
Tiolation  of  the  spirit  of  our  Constitution,  and  haye  a  tendency  to 
hamper  and  abridge  the  elective  rights  of  those  belonging  to  the 
political  party  or  parties  who  by  law  would  not  and  could  not  have 
any  representation  upon  such  boards.  But  such  a  law  is  also  in 
direct  conflict  with  the  plain  letter  of  the  Constitution.  Section 
1,  article  XVIII,  of  that  instrument,  after  prescribing  the  form  of 
the  oflScial  oath  of  members  of  the  legislature  and  of  all  ofBcers, 
executive  and  judicial,  concludes  as  follows:  "  And  no  other  oath, 
declaration  or  test  shall  be  required  as  a  qualification  for  any  oflSoe 
or  public  trust.*' 

In  my  opinion  there  can  be  no  doubt  but  this  law  subjects  the 
officers  of  registration  and  election  in  Detroit  to  a  political  test  If 
the  two  leading  parties  in  that  city  be  democratic  and  republican, 
then  any  citizen  who  cannot  by  reason  of  his  political  conscience 
ally  himself  with  one  or  the  other  of  these  parties  is  debarred  by 
law  of  the  right  of  holding  one  of  these  offices.  If  the  national 
and  prohibition  parties  should  be  the  two  leading  ones,  then  the 
republican  or  democrat  would  be  ostracised.  There  can  be  in  a 
true  republican  government  no  political  or  religious  test  in  holding 
office,  the  political  and  religious  liberty  of  the  citizen  being  at  the 
foundation  of  republican  institutions.  If  this  law  had  provided  in 
express  terms  that  these  various  boards  should  be  equally  divided 
between  democrats  and  republicans,  its  repugnance  to  the  Consti^ 
tution  would  be  plainly  applicable  to  all.  As  it  is,  it  accomplishes 
by  indirect  language  the  same  result. 

The  opinion  of  Chief  Justice  Campbell  m  People  y.  Hurlbut^  24 
Mich.  90-92,  correctly  applies  the  principle  that  no  person  can  be 
prevented  from  holding  office  because  of  his  political  opinions. 

Suppose  the  legislature  should  enact  a  law  that  the  school  offi- 
cers of  any  city  or  village  in  this  State  should  be  selected  equally 
from  the  members  of  the  two  leading  churches  therein,  making  a 
religious  test,  would  any  one  argue  for  a  moment  that  such  an  act 
was  constitutional?  And  certainly  the  right  of  the  citizen  to  his 
political  opinions  is  and  should  be  as  zealously  guarded  as  his  right 
to  his  religious  belief. 
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It  is  urged  that  the  political  proscription  ia  this  law  is  less  than 
actually  takes  place  without  it;  that  those  having  the  appointing 
power  of  registrars  and  inspectors  under  the  old  law  do  in  Detroit^ 
as  a  matter  of  fact,  appoint  all  these  oflScers  from  one  pmrty  instead 
of  two,  thus  precluding  still  more  citizens  from  these  places.  In 
answer  it  can  be  said  that  this  was  an  abuse  of  power  not  sane* 
tioned  by  the  law,  but  permitted,  if  at  all,  by  its  silence,  while  this 
act  before  us  puts  the  seal  and  stamp  of  approval  upon  the  very 
abuse  it  seeks  to  cure,  and  makes  it  a  requisite  for  these  ofllcers  to 
be  partisans  of  a  cerUin  name  or  designation,  thus  making  this 
evil  of  partisan  appointment  a  permanent  feature  of  our  State 
pohty.  For  if  the  legislature  has  power  to  require  that  these  ofiSces 
shall  be  filled  by  members  of  two  parties  only,  it  is  competent  to 
pass  a  law  that  they  shall  be  holden  only  by  the  members  of  the 
leading  party;  and  a  partisan  majority  in  the  legislature  might  fix 
the  political  belief  of  every  municipal  oflScer  in  the  State,  taking 
from  the  people  of  the  locality  the  right  to  have  a  government  of  a 
different  political  color  than  the  legislature.  The  remedy  is  worse 
than  the  disease.  It  is  not  only  political  oppression,  but  a  depri^* 
vation  of  a  local  self-government. 

Suppose  that  in  one  or  more  election  districts  in  the  city  of  De« 
troit  the  nationals  and  prohibitionists  combined  were  numerically 
stronger  than  the  united  republicans  and  democrats,  though  a  mi- 
Bority  in  the  whole  city.  Then,  in  these  days  of  party  coalition, 
it  might  be  possible  for  the  democrats  and  republicans  controlling 
the  boards  of  registration  and  election  in  the  city,  and  in  these 
wards  and  districts,  to  combine  against  the  other  two  parties  in 
such  districts.  In  such  a  case  there  would  be  naturally  the  same 
incentive  to  and  opportunity  for  frauds  and  abuses  as  if  all  the 
registrars  and  inspectors  belonged  to  one  party,  and  it  is  there- 
fore doubtful  if  the  present  law  would  in  all  cases  have  the  effect 
desired. 

Suppose,  further,  the  two  leading  parties  in  Detroit  to  be,  as  they 
actually  are,  democratic  and  republican.  The  plurality  of  these 
dominant  parties  over  the  third  party  might  be  so  small  and  trifling 
in  the  entire  city  that  in  two-thirds  or  even  three-quarters  of  the 
wards  in  the  city  the  third  party  might  have  a  plurality  of  votes 
over  either,  and  yet  have  no  representation  except  one  inspector 
upon  any  of  these  boards,  and  therefore  liable  to  be  subject  to  the 
same  evils  that  we  now  deplore. 
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Again,  the  inspectors  most  be  of  the  same  political  shade  as  the 
two  leading  parties  in  the  common  coancil;  and  it  wonld  not  be  an 
unusual  thing  to  have  the  leading  parties  in  the  cit/  not  the  same 
as  the  leading  parties  in  the  common  counciL 

The  argument  might  be  elaborated  further,  but  it  is  useless. 
In  any  way  we  turn  this  law,  and  apply  it  to  the  common  every- 
day occurrences  in  political  life  and  action  at  our  electioils,  the 
more  clearly  does  it  appear  that  this  act  can  have  no  other  effect* 
than  a  disfranchisement  of  a  large  body  of  the  people  from  holding 
these  offices,  simply  because  they  are  politically  for  the  time  being 
in  the  minority  in  the  whole  city.  And  it  should  be  remembered 
that  all  are  liable  to  bear  its  ostracism.  The  changes  and  fluctua- 
tions in  votes  constantly  going  on  often  place  the  majority  at  the 
last  election  in  the  minority  in  the  next,  and  they  who  wield  the 
club  of  power  under  this  law  to-day  may  feel  themselves  its  weight 
to-morrow. 

I  fully  agree  in  the  views  so  ably  expressed  by  Justice  Oakpbbll 
in  the  leading  opinion  filed  in  this  cause.  The  nearer  the  officers 
are  to  the  people  over  whom  they  have  control,  the  more  easily  and 
readily  are  reached  the  evils  that  result  from  political  corruption, 
and  the  more  speedy  and  certain  the  cure.  The  form  of  our  State 
government  presupposes  that  the  people  of  each  locality,  each 
municipal  district  or  political  unit,  are  intelligent  and  virtuous 
enough  to  be  fully  capable  of  self-government,  and  the  idea  that 
the  farther  removed  the  election  officers  are  from  the  people  the 
less  we  encourage  fraud  and  the  more  nearly  we  attain  virtue  at  the 
ballot-box,  is  not  in  harmony  with  the  theory  and  spirit  of  our 
institutions.  It  matters  not  what  legislation  has  heretofore  been 
adopted  in  the  same  road  with  this  law;  it  is  our  duty  to  deal  with 
the  encroachment  brought  before  us  and  to  remove  it 

The  writ  of  mandamus  must  be  denied. 
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(98  Mloh.  SBT.) 
MufMpal  corporation  ^»  defect  in  itreet  ^^pOe  of  lumber  at  Me, 

A  dly  street  sixt^-eix  feet  wide  was  graded  and  kept  in  order  for  a  space  of 
thirty-one  feet  wide  in  the  center.  The  sides  had  not  been  raised  to  than 
grade,  and  in  one  place  a  pile  of  lumber  had  been  placed  between  the  center 
part  and  the  sidewalk.  Held,  that  this  did  not  constitute  a  yiolation  of  the 
statntorj  requirements  to  keep  the  streets  "  in  good  repair  and  in  a  condi- 
tion reasonably  safe  and  fit  for  traTcl."    {See  note,  p,  692.) 

i 

ACTION  for  death  of  plaintiff's  intestate  by  negligence.    The 
opinion  statoB  the  oase*    The  plaintiff  had  judgment  below. 

'    Frank  B.  Bmerick,  Benton  HancMt  and  Alb&ri  Trwk^  for  ap^ 
pdlani 

larency  <t  Weadack^  for  appellee.  j 

Campbell,  J.  Plaintiff  sued  defendant  for  damage  resulting 
from  the  death  of  Angus  McArthur,  claimed  to  hare  been .  caused 
by  neglect  to  keep  a  city  street  in  proper  condition.  On  the  5th  of 
December,  1883,  deceased  came  across  a  bridge  over  the  Saginavf 
river  into  Mackinaw  street  which  is  a  continuation  of  the  same  wayi 
and  after  crossing  the  rails  of  a  railway  which  jolted  his  buggy  so 
as  to  throw  the  seat  out  of  place,  his  horse  ran  the  buggy  against  a 
pile  of  lumber  on  the  left  side  of  the  way,  and  deceased  was  thrown 
out  and  killed.  The  principal  questions  in  the  case  related  to 
whether  defendant  was  guilty  of  any  such  neglect  of  duty  as  to 
render  it  culpable  and  responsible  for  the  injury,  and  also  whethe^ 
deceased  did  not  contribute  by  his  own  carelessness  to  the  fatal 
result. 

The  case  relied  on  by  plaintiff  was  that  deceased  drove  a  spirited 
horse,  but  one  fairly  suitable  for  time  and  occasion,  across  the 
bridge  and  on  the  street,  where  he  was  frightened  by  an  engine  not 
Tery  far  away  on  the  railroad;  and  that  while  he  was  moving  rap. 
idly  forward,  the  pile  of  lumber  was  so  far  advanced  into  the  street 
as  to  obstruct  the  free  passage  and  thus  cause  the  collision. 

It  appeared  by  the  proofs  that  the  street  in  question  was  froifi 
one  outside  boundary  to  the  other  about  four  rods,  or  sixty-six  feet. 
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which  is  the  standard  for  general  highways.  Thirty*one  feet  in 
the  center  had  been  graded  and  kept  in  order  for  travel,  and  wag 
in  good  order  at  the  time  of  the  injury.  The  sides  of  the  road 
were  naturally  low  and  had  not  been  raised  as  the  center  graded 
portion  had  been.  A  sidewalk  was  laid  from  twelve  to  eighteen 
inches  from  the  side  of  the  street  about  six  feet  wide.  Between 
that  and  the  raised  grade  there  was  a  ditch  or  gutter,  and  the  lum- 
ber pile  in  question  belonged  to  a  factory  abutting  on  the  street, 
and  reached  above  the  ditch  to  the  border  of  the  graded  part  of 
the  street.  The  jury  found  that  the  clear  portion  of  the  street  was 
thirty-one  feet  wide,  which  covered,  according  to  all  the  testimony, 
the  entire  graded  portion. 

The  jury  undoubtedly  understood  from  the  rulings  of  the  court, 
and  the  question  laid  before  them,  that  it  was  for  them  to  decide 
how  much  of  the  street  should  be  kept  in  condition  for  general 
travel,  and  they  found  that  the  entire  street  ought  to  be  clear  of 
obstructions,  and  it  must  be  presumed  they  based  their  verdict  for 
plaintiff  on  that  idea.  This  was  a  palpable  error,  for  there  can  be 
no  doubt  of  the  right  of  every  city  to  determine  what  part  of  the 
nominal  highway  shall  be  devoted  to  the  various  purposes  of  pas- 
sage, and  upon  such  a  subject  the  municipal  discretion  must  pre- 
vail. It  is  common  and  entirely  proper  to  set  apart  various  parts 
of  the  space  to  sidewalks,  gutters,  trees  and  other  suitable  uses, 
and  the  plan  adopted  for  such  work  is  beyond  judicial  review,  un- 
less some  distinct  legal  duty  has  been  imposed  and  violated.  Lat* 
kin  V.  Saginaw  County ^  11  Mich.  88;  Lansing  v.  Toolan,  37  Mich, 
152;  Toolan  v.  Lansing^  38  Mich.  315;  DetroU  v.  Beekman,  84 
Mich.  125;  8.  c,  22  Am.  Rep.  507.  In  both  of  the  latter  cases 
the  accident  out  of  which  liability  was  claimed  to  have  arisen  was 
caused  by  the  narrowness  of  culverts  or  planking,  which  left  aditch 
beside  the  covering  open,  and  liable  to  be  fallen  into.  In  Brevoori 
V.  Detroit,  24  Mich.  322,  it  was  held  that  a  city  might  leave  no 
room  for  sidewalks  if  it  saw  fit,  and  also  that  it  might  terminate  a 
given  piece  of  paving  before  it  reached  a  cross-street  Both  of 
these  would  tend  to  produce  inconvenience  to  travel,  but  it  must 
rest  with  the  city  to  determine  for  itself  how  far  to  extend  its  im- 
provements. It  is  one  of  those  discretionary  powers  necessary  to 
good  government,  and  the  danger  of  abuse  is  not  considered  great 
enough  to  authorize  its  restriction. 

Very  few  cities  have  a  wider  space  than  was  left  here  for  the 
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traTelled  track  of  their  streots.  Thcj  arc  governed  by.  considera- 
tions of  expense  and  of  private  convenience  in  adjoining  abutters, 
who  iaease  of  paving  are  generally  made  to  boar  the  burden,  and 
whose  right  to  occupy  the  portion  of  the  street  not  needed  for  the 
public,  is  generally  favored  to  some  extent,  so  far  as  the  public 
convenience  allows. 

The  lumber  pile  in  the  present  case  was  not  in  the  nature  of  an 
encroachment  or  defect,  but  was  such  an  object  as  would,  if  un- 
lawfully there,  be  an  obstruction  to  the  use  of  the  way,  if  unlawful 
at  all.  Grand  liapids  v.  Hughes,  15  Mich.  54.  So  far  as  it  pre- 
vented access  to  the  premises  of  the  owners,  it  was  an  evil  that 
concerned  them  more  directly  than  the  public,  and  in  the  present 
case  the  deceased  was  not  seeking  access.  It  was  not  in  the  trav- 
elled track  as  improved  by  the  city.  If  the  city  is  liable  in  this 
action  for  negligence  in  leaving  it  there,  that  negligence  consists 
in  a  failure  to  exercise  its  police  power,  in  not  having  it  removed, 
and  not  for  failure  to  provide  a  sufficiently  wide  space  for  traveL 
If  the  city  had  put  the  lumber  there  and  left  it,  some  other  con- 
siderations might  be  presented. 

The  liability  of  cities  for  injuries  suffered  in  their  streets  is 
statutory.  Our  legislature  has  recognized  this  principle,  and  has 
not  made  them  liable  except  under  declared  conditions.  And  in 
order  to  remove  any  possible  doubt  on  the  subject,  the  i*ecent  leg- 
islation, somewhat  amending  the  details  of  the  old  law,  has  de- 
clared in  so  many  words  that  no  common-law  liability  shall  exist. 
Pub.  Acts,  1885,  pp.  289,  291.  The  legislation  has  all  been  adopted 
in  view  of  the  decisions  previously  made  on  the  subject,  and  is  not 
open  to  serious  ambiguity.  The  recent  amendments  have  substi- 
tuted the  word  '*  reasonable  "  in  some  cases  for  the  word  *^  good," 
and  have  indicated  a  purpose  to  prevent  any  responsibility  for  more 
vigilance  than  reasonable  care  requires. 

The  statute,  as  found  in  the  former  volumes,  and  included  in 
How.  Stat,  §§  1442-1446,  indicates  by  its  title  its  general  scope. 
It  is  ''  An  act  for  the  collection  of  damages  sustained  by  reason  of 
defective  public  highways,  streets,  bridges,  cross-walks  and  cul- 
verts.^'  Section  1,  which  is  the  section  governing  this  case,  gives 
damages  for  personal  injuries  '^  by  reason  if  neglect  to  keep  such 
public  highways  or  streets,  and  all  bridges,  cross-walks  and  cul- 
verts on  the  same  in  good  repair,  and  in  s  condition  reasonably  safe 
and  fit  for  travel."  Section  4  imposes  the  duty  ^*  to  keep  them  in 
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good  repair,  so  that  they  shall  be  safe  and  conyenient  for  public 
travel  at  all  times,"  etc.  And  to  do  this  it  is  provided  that  when 
the  means  now  provided  by  law  are  not  sufficient  to  enable  the 
municii>ality  to  keep  them  **  in  good  repair,"  authority  shall  exist 
to  levy  such  additional  sum,  not  exceeding  five  mills  on  the  dollar, 
as  will  enable  them  to  keep  such  streets,  etc,  ^'in  good  repair  at 
all  times." 

We  held  in  Agn$w  v.  Corufinay  55  Mich.  428;  s.  c. ,  54  Am. 
Rep.  383,  that  the  statutory  liability  was  confined  to  such  defects 
in  streets  as  arose  from  their  being  out  of  repair,  and  did  not 
cover  objects  forming  no  part  of  the  streets,  and  not  affect- 
ing their  condition  as  ways  properly  kept  in  repair.  We  adhere 
to  the  opinion  there  expressed.  The  whole  tenor  of  the  stat- 
ute Is  confined  to  the  duties  of  cities  and  towns  to  construct 
their  roads  and  repair  them  when  out  of  order.  The  duty 
is  the  same  in  regard  to  all  of  these  corporations.  But  it  is 
manifest  that  their  powers  and  means  of  preventing  private 
parties  from  doing  what  may  interfere  with  the  safety  or  conven- 
ience of  passers-by  arc  not  at  all  uniform  or  co-extensive.  Thete 
private  acts  may  consist  of  temporary  as  well  ais  i)ermanent  nui- 
sances, and  may  cause  damage  by  fright  as  well  as  by  physical  vio- 
lence, and  neither  cities  nor  towns  could  effectually  prevent  them 
in  all  cases  without  ruinous  expense  and  very  large  means.  But  it 
is  always  possible,  at  moderate  cost,  to  keep  in  repair  such  streets 
as  are  worked  at  all,  and  that  work  must  be  done  by  the  munici- 
pality itself  in  most  cases,  and  in  all  cases  may  be,  if  neglected,  by 
others.  As  suggested  in  Agnew  v.  Carunna,  it  is  constantly  per- 
mitted to  abutters  on  streets  to  occupy  portions  of  the  sti^eet  for 
longer  or  shorter  intervals  with  lumber  and  materials.  How  far 
this  may  safely  be  done  without  injury  to  the  travelling  facilities 
of  the  public  must  be  largely  a  matter  of  discretion  with  the  city. 
The  unauthorized  or  excessive  use  of  such  privileges,  when  what  is 
done  does  not  create  what  is  nroperly  a  defective  way,  is  an  abuse 
to  be  rectified  under  the  police  powers  of  the  public,  and  does  not 
belong  to  the  making  or  repairing  of  ways.  There  is  no  mare  legal 
necessity  for  holding  cities  liable  for  the  failure  to  enforce  their 
police  laws  in  favor  of  travellers,  than  in  favor  of  many  other  citi-» 
zens  who  suffer  from  nuisances  or  wrongs.  The  legislature  seldom 
imposes  responsibility  to  individuals  for  that  kind  of  municipal 
n^ligence  or  misconduct. 
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The  ease  before  as,  upon  the  allegationsy  as  well  as  proofs,  makes 
eot  no  corporate  liability,  and  as  it  is  dear  that  no  reoovery  can  be 
bad,  the  minor  questions  need  not  be  considered. 

The  judgment  must  be  reversed  and  new  trial  granted,  with  oosta 
of  both  courts.  Judgment  rwermL 

Ohaxplik  and  Shbbwood,  JJ.,  concurred. 

MoBSB,  0.  J.  I  agree  with  my  brethren  in  the  conolusioa 
leached  by  them  in  this  case,  mainly  for  two  reasons.  FirsL  I 
think  the  undisputed  facts  show  contributory  negligence  on  the 
part  of  the  plaintiff's  intestate  in  driving  in  such  a  place  a  horse 
known  to  him  to  be  wild  and  vicious  and  often  unmanageable — a 
dangerous  and  unsafe  animal  —  one  that  good  horsemen  could  da 
nothing  with  when  in  the  vicinity  and  hearing  of  escaping  steam. 
The  facts  show  that  he  had  been  repeatedly  warned  that  the  hone 
was  liable  to  run  away,  and  replied  that  he  thought  he  could  man- 
age him,  thus  knowingly  taking  the  risk  of  the  very  danger  that 
was  the  primary  cause  of  his  death.  Second.  That  the  facts  and 
the  finding  of  the  jury  in  their  special  verdict  show  the  street,  at 
the  place  where  the  lumber  was  piled  and  the  accident  happened, 
to  have  been  clear  and  open  for  the  width  of  thirty-one  feet,  which, 
to  my  mind,  made  it  reasonably  safe  and  fit  for  travel,  notwith- 
standing the  encroachment  of  the  lumber  pile. 
'  I  cannot  however  join  in  the  proposition  that  a  lumber  pile 
or  any  other  obstacle  placed  in  the  street  by  the  city  or  by  other 
persons,  abutters  or  otherwise,  may  not  be  a  defect  in  the  highway 
under  the  statute.  It  is  made  the  duty  of  cities  as  well  as  town- 
ships to  keep  all  public  highways  and  streets  in  good  repair,  so  that 
they  shall  be  safe  and  convenient  at  all  times  for  public  traveL 
Any  thing  which  prevents  or  seriously  endi^ngers  public  travel  is  a 
defect  in  the  highway.  A  pile  of  lumber  extending  across  the 
street,  entirely  blocking  the  way  or  leaving  only  room  for  one  vehicle 
to  pass,  would  be  as  much  a  defect  as  an  excavation  in  the  bed  of 
the  road  would  be.  The  highway  is  wanting  in  that  safety  and  fit- 
ness which  the  law  requires  for  the  facilities  of  the  travelling  public 
and  is  therefore  defective.  I  cannot  agree  either  in  the  idea  that 
it  makes  a  difference  in  the  liability  of  the  city  if  the  obstacles  in 
the  street  are  put  there  without  the  authority  or  consent  of  the 
city.    If  abutters  on  the  street,  or  other  persons,  put  lumber  or  any 


692  MIOJilGAN, 


McArthur  y.  Qtj  of  Saginaw. 


thing  else  in  the  street  so  as  to  impede  necessajry  trayel  therein  to 
such  an  extent  as. to  make  it  dangerous  to  the  public,  and  such  ob- 
structions remain  there  long  enough  to  give  the  city  notice  of  their 
presence  and  an  injury  should  occur  thereby,  the  city,  in  my  opin- 
ion, would  be  equally  liable  as  if  the  obstacles  were  placed  there  by. 
its  consent.  The  case  of  Agnew  v.  Corunna,  55  Hich.  428;  6.  c, 
54  Am.  Eep.  383,  relates  to  an  injury  caused  by  a  horse  becoming 
frightened  at  a  stone  lying  between  the  trayelled  part  of  the  highway 
and  the  gutter,  which  had  been  there  three  or  four  days.  This  wag 
considered  by  the  court  not  a  defect  in  the  highway;  and  under  the 
circumstances  of  the  case  it  was  not  But  this  decision  cannot  be 
made  the  foundation  for  the  broad  doctrine  laid  down  in  the  opinion 
of  the  majority  of  the  court  in  the  case  at  bar.  I  do  not  deny  the 
right  of  cities  to  allow  temporary  deposits  in  the  street  of  lumber, 
timber,  stones  and  other  building  materials  for  the  conyenience  of 
those  erecting  or  repairing  buildings;  but  at  the  same  time  passage* 
way  must  be  left  for  the  travelling  public,  whose  rights  are  superior 
in  the  streets  to  those  who  are  building  alongside  of  them;  and  the 
streets  cannot  be  left  either  by  night  or  by  day  in  such  a  condition 
as  to  be  unsafe  and  unfit  for  travel  to  accommodate  any  body. 
Neither  do  I  believe  that  the  question  how  much  and  how  long 
abutters  can  safely  occupy  the  streets  of  a  city  with  lumber,  stone, 
ooal,  boxes,  bales  or  other  merchandise  with  injury  to  the  facilities 
of  the  travelling  public  is  a  matter  largely  with  the  discretion  of  the 
city  authorities,  or  that  the  unauthorized  or  excessive  use  of  the 
privilege  of  so  obstructing  the  streets  is  an  abuse  to  be  rectified  under 
the  police  powers  of  the  public,  and  does  not  belong  to  the  making 
or  repairing  of  ways.  To  my  mind  a  necessary  portion  of  the  street 
or  highway,  sufficient  to  allow  the  free  passage  of  vehicles,  must  be 
left  clear  and  open,  and  if  by  reason  of  obstructions  placed  in  the 
street  by  any  one  and  there  allowed  to  remain  by  the  city  after  notice, 
the  street  is  so  narrowed  or  closed  as  to  cause  injury  without  the 
fault  of  one  rightfully  travelling  therein,  the  city,  in  my  opinion,  is 
liable  for  the  damage  occasioned  thereby,  under  the  statute  pro- 
viding that  streets  and  highways  shall  be  kept  in  a  condition  rea- 
sonably safe  and  fit  for  travel. 

NoTB  BT  THB  Rkpoktjeii. —  A  town  is  not  required  to  keep  the  margins  of  a 
highwaj  in  passable  condition.  PerHn*  ▼.  InhabUanii  of  Fayette,  88  Me.  158; 
s.  Ci,  28  Am.  Rep.  84;  MoMer  v.  Sht^ftsburg,  46  Vt.  680;  s.  c  14  Am.  Rapw 
€84;  OUp  qf  WMngUfn  v  Qrffon.  81  Kans.  M:  a.  o..  47  Am  Rep  48a 
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Dillon  says  this  doctrine  applies  to  cities.  2  Man.  Corp.,  %  1016^  Bee  also 
BataUt  V.  OUy  of  8t.  Jauph,  53  Mo.  290;  8.  c,  14  Am.  Rep.  446;  followed  la 
Oraig  v.  CUy  of  Sedalia,  68  Mo.  417. 

In  Bac<m  v.  CUy  of  Boston,  8  Cush.  174,  it  was  held  that  a  sidewalk,  six  and 
a  half  feet  wide,  should  l>e  Icept  passable  over  its  entire  width. 

See  DuboU  y.  OUy  of  Kingston^  pott. 


NoBTHWBSTEBH  Makufagtubing  Coxpakt  y.  Watkb  Cibcuh 

Judge. 

(68  Mich.  8BL) 
CkmrtUutumal  law  —  oleamargarine  —  tUle  of  ttatttU. 

A  statute,  entitled  "  to  prevent  deception  in  the  manufacture  and  sale  of  dairy 
products,  and  to  preserve  the  public  health/' forbidding  the  manufacture 

-  and  sale  of  any  products  in  the  semblance  of  butter,  not  made  exclusively  of 
milk  or  cream,  and  providing  that  the  State  shall  purchase  the  machineiy 
now  used  in  such  manufacture,  and  that  the  State  auditors  shall  allow  the 
sum  judicially  decreed  to  be  paid  therefor,  is  unconstltutionaL* 

*ijr  ANDAMIJS.     The  opinion  Btates  the  case. 

George  W.  JUoore,  for  relator. 

George  F.  Robison  and  F.  A.  Baker ^  for  respondent. 

CAXPBBLLy  J.  Relator,  being  a  corporation  engaged  in  making 
oleomargarine  and  butterine  in  the  city  of  Detroit,  proceeded,  on 
the  taking  effect  of  Act  No.  186  of  the  Public  Acts  of  1885,  to 
surrender  to  the  sheriff  of  Wayne  county  its  machinery  and  appa- 
ratus and  outfit,  and  applied  to  respondent  under  section  9  of  the 
statute,  to  have  its  value  assessed  by  a  jury,for  the  purpose  of  get- 
ting pay  for  it  from  the  State.  The  judge  refused  the  application 
on  the  ground  that  he  did  not  consider  the  act  valid.  Application 
is  made  to  us  for  a  mandamae  to  compel  him  to  proceed  with  the 
assessment.  We  intimated  on  the  argument  that  we  did  not  see 
our  way  clear  to  granting  such  a  writ.  The  question  depends  on 
the  legal  efficacy  of  the  statute. 

Its  title  is  '^  An  act  to  prevent  deception  iu  the  manufacture  and 

*  See  PwpU  V.  Marm  (99  N.  T.  377),  62  Am.  Rep.  94;  Pierce  v.  8taU,  63  Md.  693. 
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sale  of  dairy  products,  and  to  presenre  the  public  health."  The 
first  section  punishes  as  guilty  of  a  misdemeanor  any  person  who 
shall  manufacture,  sell  or  ship  "  into  this  State  oleomargarine  or 
butterine  or  any  articles  in  semblance  of  butter,  and  not  the  legiti- 
mate product  of  the  dairy,  and  not  made  exclusively  of  milk  or 
cream."  Whether  this  would  exclude  butter  made  with  salt,  we 
do  not  find  it  necessary  on  this  hearing  to  determine. 

The  second  and  third  sections  make  it  punishable  as  a  misde- 
meanor, with  heavy  punishments  not  differing  essentially  from 
those  in  the  first  section,  if  any  one  shall  render  or  nuinufactnie 
out  of  **  any  animal  fat,  or  animal  or  vegetable  oils,  not  produced 
from  unadulterated  milk  or  cream  from  the  same,  any  article  or 
product  in  imitation  or  semblance  of,  or  designed  to  take  the  place 
of  natural  butter,"  or  "mix,  compound  with,  or  add  to  milk, 
cream  or  butter,  any  aoids  or  other  deleterious  substance,  or  any 
animal  fats,  or  animal  or  vegetable  oils,  not  produced  from  milk 
or  cream,  with  design  or  intent  to  render,  make  or  produce  any 
article  or  substance,  or  any  human  food,  in  imitation  or  semblanoe 
of  natural  butter,"  or  sell,  keep  or  offer  for  sale  any  such  article^ 
whether  made  here  or  elsewhere. 

The  fourth  section  begins  with  similar  restrictions  against  doing 
any  of  these  things  with  intent  to  sell  them  as  genuine  butter,  but 
proceeds  to  make  the  possession  of  any  of  them  conclusive  evidence 
of  such  a  design.  The  fifth  and  sixth  contain  some  auxiliary  pro- 
visions. The  seventh  seems  to  be  designed  to  be  a  vindication  of 
the  statute  and  its  purpose,  and  is  in  these  words:  ''  This  act,  and 
each  section  thereof,  is  declared  to  be  enacted  to  prevent  deception 
in  the  sale  of  dairy  products,  and  to  preserve  the  public  health, 
which  is  endangered  by  the  manufacture,  sale  or  use  of  the  articlee 
or  substances  herein  regulated  or  prohibited.*' 

The  eighth  section  repeals  all  laws  inconsistent  with  this.  The 
ninth  section  provides  that  all  persons  and  companies  having  money 
or  property  invested  in  machinery,  apparatus  or  stock  used  in  con- 
nection  with  the  manufacture  of  oleomargarine  or  any  butter  sub- 
stitute, may  surrender  the  property  (except  lands  and  buildings) 
to  the  sheriff,  whereupon  an  inventory  is  to  be  made,  and  the 
owners  are  to  commence  a  suit  against  the  State  in  the  Circuit 
Goui-t  of  the  county  for  its  value,  to  be  assessed  by  jury.  The 
prosecuting  attorney  or  attorney-general  may  appear  and  defend. 
The  jury  are  to  assess  the  value  on  evidence,  and  judgment  is  to  be 
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Tendered  against  the  State,  and  ezecntion  issued  against  the  State, 
to  be  satisfied,  as  far  as  possible,  by  sale  of  the  property,  and  the 
balance  is  required  to  be  allowed  by  the  State  auditors,  who  are  re- 
quired to  certify  it  to  the  auditor-general,  who  is  required  to  issue 
his  warrant  on  the  treasurer,  and  the  treasurer  is  required  to 
pay  it. 

We  are  not  called  upon  or  qualified  by  any  judicial  knowledge 
which  we  possess  to  determine  the  merits  or  defects  of  the  well- 
known  substances  which  this  statute  was  intended  to  suppress. 
We  cannot,  and  the  legislature  cannot,  decide  with  any  authority 
ifhether  they  are  of  hygienic  yalue  or  not.  That  they  may  be  law- 
fully made  and  lawfully  used,  unless  there  is  some  valid  law  to  the 
contrary,  is  beyond  doubt.  Whether  the  legislature  can  absolutely 
prevent  their  use  or  manufacture  would  be  an  interesting  inquiry 
if  this  record  presented  it.  But  in  our  opinion  it  does  not  present 
it.  The  purpose  of  the  statute,  so  far  as  it  is  lawful,  must  be  de- 
termined by  its  title,  and  it  is  not  competent  to  use  one  title  and 
explain  in  the  body  of  the  act  that  it  means  something  else.  The 
constitutional  rule  requiring  the  title  to  contain  the  object  of  the 
act  would  be  a  farce  if  there  were  any  power  in  the  legislature  to 
give  new  meanings  to  language.  Section  7  is  nothing  more  nor 
less  than  such  an  attempt  at  stretching  words  into  an  unnatural 
sense,  and  it  is  nugatoiy. 

From  first  to  last  this  statute  is  confined  to  what  is  an  absolute 
and  unqualified  prohibition  as  a  crime  of  any  making  or  disposition 
of  the  articles  within  the  State,  as  well  as  an  attempted  prohibition 
against  persons  in  other  States  or  foreign  countries  from  making 
shipments  hither.  And  section  9  is  an  attempt  to  make  this  State 
pay  for  the  plant  of  any  persons  engaged  in  the  manufacture,  by 
subjecting  it  to  a  summary  suit  in  a  local  court,  subjecting  its 
property  to  execution,  and  compelling  the  only  constitutional  body 
authorized  to  allow  claims  against  the  State  to  become  the  mere 
register  of  the  Circuit  Court's  orders  and  transmit  them  to  the 
auditor-general  without  inquiry.  In  this  respect  the  statute  is 
certainly  remarkable. 

It  18  plain  that  without  this  section  the  rest  of  the  law  could  not 
have  been  passed.  It  must  all  stand  or  fall  together.  That  such 
a  peculiar  provision  should  lurk  under  such  a  title  as  that  of  this 
act  could  never  be  expected  by  any  one  reading  the  title,  and  it  is 
hardly  credible  that  it  could  have  been  so  understood  by  the  great 
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body  of  legislators.  But  foreign  as  it  is,  it  is  not  much  more  so 
than  the  rest  of  the  act. 

The  title  covers  nothing  but  deception  in  the  '' manufacture  and 
sale  of  dairy  products.''  If  the  addition  of  the  words  ^'  and  to  pre- 
serve the  public  health  "  was  meant  to  include  any  thing  further, 
it  would  render  the  title  double  and  thus  avoid  the  whole  statute 
for  duplicity.  It  could  only  stand  as  indicating,  the  reason  for  pre- 
venting the  deception  mentioned,  and  would,  in  that  point  of 
view,  rather  narrow  than  enlarge  the  purpose,  by  confining  it  to 
unwholesome  articles,  which  all  of  these  articles  cannot  possibly  be. 

All  that  could  be  done  under  sucii  a  title  would  be  to  prohibit 
and  prevent  the  sale  of  such  articles  under  false  pretenses,  as  being 
pure  dairy  products.  Such  a  prohibition  would  be  no  more  than 
adding  a  new  specified  deception  to  the  list  of  punishable  false  pre- 
tenses. And  such  a  law  would  reach  all  the  mischief  aimed  at  by 
the  title  to  this  statute,  and  probably  all  of  tiie  mischief  that  really 
exists.  There  is  no  difficulty  in  reaching  frauds  and  the  use  of 
unsound  and  dangerous  products  in  other  ways.  But  whatever 
authority  the  law-making  power  possesses,  the  Constitution  will 
Bot  permit  legislature  or  citizens  to  be  misled  by  embodying  in  any 
statute  provisions  which  are  not  indicated  by  its  title,  to  which  aU 
have  a  right  to  look  for  guidance  in  tlicir  searches  after  the  law. 

The  peculiar  phraseology  of  this  act  would  seem  to  indicate  that 
it  was  drawn  up  somewhere  else,  and  it  may  possibly  have  been 
borrowed  from  some  State  where  there  is  no  requirement  that  titles 
shall  be  veracious  indexes  to  legislation.  Our  own  legislative  bodies 
have  not  been  trained  in  that  way,  and  such  is  not  our  law 

It  would  be  of  no  use  to  enter  upon  any  discussion  of  the  prin- 
ciples of  public  economy  which  were  somewhat  dwelt  on  upon  the 
presentation  of  the  case.  Our  proper  functions  confine  us  to  l^gal 
questions. 

The  mandamus  is  refused. 

The  other  justices  concurred. 
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(58  Mich.  885.) 

Onaranty — continuing  ^  etidence, 

A  bond  WIS  ezeeated  reciting  tliat  tlie  principal  "  has  arranged  and  is  abont 
to  purchase  on  credit "  certain  goods,  and  conditioned  to  be  void  if  be  sliall 
pay  for  all  goods  parchased  or  that  he  may  hereafter  purchase,  "  according  to 
the  terms  of  purchase,"  otherwise  to  remain  "  in  full  force  and  effect  for  the 
•mount  of  his  said  indebtedness,  not  exceeding  $8,000.'*  Held  (1),  that 
'  parol  evidence  was  competent  to  show  the  terms  of  the  purchase  and  credit, 
and  (3),  that  the  guaranty  was  not  continuing.    (See  note,  p.  701.) 

ASSUMPSIT.     The  opinion  states  the  case.     The  plaintiff  had 
jndgment  below. 

A.  McDonell,  for  appellants. 
Haich  £  Cooley,  for  appellee. 

Sherwood,  J.  This  is  an  action  of  assumpsit  bronght  by  plain- 
tiff to  recoyer  an  amonnt  claimed  to  be  due  to  the  company  upon  a 
certain  bond  executed  by  defendants  to  the  plaintiff,  on  the  24th 
day  of  May,  1882,  in  which  defendants  Brunner  and  Cusson  were 
sureties,  the  bond  being  a  mercantile  guaranty  to  secure  to  the 
plaintiff  the  purchase-price  of  sewer-pipe  purchased  by  defendant 
Oanser,  and  which  reads  as  follows: 

''Know  all  men  by  these  presents,Nthat  we,  August  Oanser, 
Joseph  Cusson  and  Charles  Brunner,  of  Bay  City  and  Bay  county, 
Michigan,  are  held  and  firmly  bound  unto  the  Columbus  Scwer- 
pipe  Company,  a  corporation  duly  organized  under  the  laws  of 
Ohio,  of  Columbus,  Franklin  county,  Ohio,  in  the  sum  of  three 
thousand  (t3,000)  dollars,  for  the  payment  of  which  well  and  truly 
to  be  made  we  hereby  jointly ^and  severally  bind  ourselves.  Signed, 
sealed  and  dated  this  24th  day  of  May,  A.  D.  1882. 

The  condicion  of  this  obligation  is  such,  that  whereas  the  said 
August  Oanser  has  arranged  and  is  about  to  purchase  on  credit 
sewer-pipe  of  said  Columbus  Sewer-pipe  Company^  now,  if  the  said 
August  Oanser  shall  well  and  truly  pay  said  Columbus  Sewer-pipe 
Company  for  all  goods  purchased,  or  that  he  may  hereafter  pur- 
chase of  them  according  to  the  terms  of  purchase,  then  this  obli- 
Vol.  L V  —  88 
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gation  to  be  yoid,  otherwise  in  full  force  and  effect  for  the  amount 
of  hiB  said  indebtedness  not  exceeding  13,000/' 

The  declaration  contains  a  special  count  upon  the  bond,  also  the 
common  counts.  The  defendant,  one  of  the  sureties,  appeared  and 
pleaded  the  general  issue.  The  record  shows  a  trial  by  jury  waa 
had  in  the  Bay  Circuit  and  a  judgment  was  rendered  in  fayor  of 
the  plaintiff  for  11,773.52  damages.     Defendant  brings  error. 

The  plaintiff  claims  the  bond  sued  upon  contains  a  continuing 
guaranty,  subject  to  termination  by  notice  from  sureties.  Counsel 
for  defendant,  on  the  other  hand,  insist  that  the  same  was  limited 
to  the  purchases  then  made,  or  soon  thereafter  to  be  made,  for  the 
purposes  of  the  work  then  about  to  be  undertaken  by  Ganser, 
which  was  the  purchase-price  for  a  sufficient  amount  of  pipe  neces- 
sary to  the  completion  of  a  sewer  in  First  street  in  Bay  City,  and 
that  the  obligation  of  the  sureties  was  therefore  not  a  continu- 
ing one.  The  bond  not  being  specific  as  to  the  length  of  time  the 
liability  of  the  sureties  should  continue,  or  as  to  the  amount  of 
material  they  intended  to  give  their  obligation  for,  the  defendant, 
for  the  purpose  of  aiding  the  court  in  giving  the  proper  construc- 
tion to  their  contract  in  these  particulars,  proposed  to  show  by  Mr. 
Brunner,  when  he  was  upon  the  stand  as  a  witness,  the  circumntan- 
ces  under  which  the  sureties  signed  the  bond,  and  for  that  pur- 
pose asked  the  witness  the  following  question:  ''  When  you  signed 
that  bond  what,  if  any  thing,  was  said  as  to  the  time  that  the  bond 
was  to  run?''  This  was  objected  to  by  plaintiff's  counsel  as  in- 
competent and  immaterial.  Counsel  for  defendant  then  stated  to 
the  court:  ^^I  offer  to  show  that  at  the  time  the  bond  was  exe- 
cuted it  was  done  with  the  express  understanding  between  the  par- 
ties that  it  was  to  be  good  for  the  sewer-pipe  which  was  to  be  fur- 
nished for  the  First  street  sewer  only.  I  propose  to  show  that  that 
was  the  condition  upon  which  the  bond  was  executed  and  deliv- 
ered I  want  to  show  the  time  for  which  it  was  to  run."  The 
court  ruled,  ''  that  must  be  determine4  from  the  bond  itself  and 
the  subsequent  circumstances,''  and  sustained  the  objection. 

We  think  the  court  erred  in  this  ruling.  The  testimony  was 
competent  for  the  purpose  offered.  Their  responsibility  was  given 
to  the  plaintiff  to  secure  it  in  a  limited  amount  to  aid  Ganser  in 
the  purchase  of  materials  necessary  to  the  completion  of  a  certain 
work,  and  if  this  were  true  it  certainly  would  have  aided  the  court 
and  jury,  not  only  in  ascertaining  the  time  the  bond  would  run,. 
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but  also  the  extent  of  the  sureties'  liability  thereon^  without  in 
any  manner  changing  or  modifying  the  terms  or  condition  of  the* 
bond.  All  contracts  are  to  be  construed  in  the  light  of  the  cir- 
cumstances  under  which  they  are  made,  and  this  is  no  infringe- 
ment  of  the  rule  that  parol  contemporaneous  eyidence  is  inadmis-^ 
sible  to  contradict  or  yary  the  terms  of  a  written  instrument. 
Showing  the  circumstances  under  which  the  contract  is  made,  and 
the  subject-matter  to  which  it  relates,  does  no  more  than  aid  the 
court  and  jury  to  better  understand  the  true  sense  in  which  the 
words  are  used  and  understood  by  the  parties.  If  this  were  not 
permissible^  great  injustice  would  frequently  be  done  after  the 
most  diligent  effort  and  best  consideration  that  possibly  could  be 
giyen  to  the  subject. 

[3f inor  point  omitted.  ] 

The  important  question  in  the  case  is  raised  by  the  defendants' 
fourth  assignment  of  error,  wherein  the  learned  Circuit  judge  gaye 
his  construction  of  the  contract  between  the  parties.  Upon  thia 
subject  he  charged  the  jury  as  follows:  ''  Now  I  giye  you,  gentle- 
men, as  the  legal  construction  of  this  instrument,  that  this  was  a* 
continuing  obligation  of  these  parties  to  be  responsible  to  this  com- 
pany, not  exceeding  13,000,  for  any  indebtedness  that  might  exisi 
for  sewer  pipe  purchased  on  the  credit  of  Ganser  until  it  should  be^ 
reyoked,  until  their  obligation  should  be  reyoked  by  some  notice* 
to  the  company  that  they  would  be  no  longer  responsible.''  We 
are  not  able  to  agree  witii  this  construction.  A  guarantor  is  not 
liable  beyond  the  express  terms  of  his  contract  Dustin  y.  Hodgen,^ 
47  IlL  125;  Omaha  JfTai.  Bank  y.  Flrsi  Nat.  Bank,  59  IlL  428. 
This  guaranty  belongs  to  the  class  known  as  commercial  guaranties, 
which  are  frequently  giyen  without  much  care  as  to  the  language 
used,  as  they  are  usually  written  by  business  rather  than  legal  men. 
Technical  nicety  should  not  therefore  be  applied  in  their  con* 
struotion.  A  wide  latitude  should  be  allowed  in  their  interpreta-' 
tion,  and  in  discoyering  the  intention  of  the  parties.  The  rights 
of  sureties  are  always  fayored  in  the  law^  and  persons  standing  in 
that  relation  in  this  class  of  obligations  will  not  be  held,  unless  an 
intention  to  bind  themselyes  is  clearly  manifested.  Their  inten- 
tions are  alone  to  goyem  when  once  ascertained,  and  when  there  is 
difficulty  in  giying  a  satisfactory  interpretation  of  the  language 
used  it  is  the  duty  of  the  court  to  allow  eyeiy  oiroamstanoe  thai 
can  be  legitimately  brought  to  bear  upon  the  question  to  be  made 
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use  of  in  discoyering  the  real  pnrpose  of  the  parties.  The  language 
used  in  the  bond  is  not  entirely  free  from  doubt  and  uncertainty. 
A  discussion  of  the  authorities  upon  the  point  would  aid  but  little 
in  the  solution  of  the  questions  involved,  they  are  so  conflicting. 
Similar  questions,  or  the  same  perhaps,  under  similar  circum- 
stances, have  been  several  times  before  tlie  Supreme  Court  of  this 
£ltate.  See  Fanners  ii  Mechanics^  Bank  v.  Kerchevaly  2  Mich.  505; 
Oard  V.  Sievens^  12  Mich.  292;  Jeudevine  v.  Rose,  36  Mich.  54; 
Crittenden  v.  Fiske^  46  Mich.  70;  8.  c,  41  Am.  Rep.  146.  And 
while  no  general  rule  can  be  adopted  which  will  apply  to  every 
•case,  and  the  construction  to  be  given  in  each  must  necessarily  de- 
pend largely  upon  varying  circumstances,  still  we  think  we  may 
safely  say  that  *^  such  effect  must  be  given  to  the  instrument  as 
will  best  accord  with  the  intention  of  the  parties  as  manifested  by 
its  terms  taken  in  connection  with  the  subject-matter  and  the  sur- 
Tounding  circumstances.  2  Pars.  Cont.  21,  note;  Boston  Hat 
Manufg  Co.  v.  Messing^,  2  Pick.  228;  Dobbin  v.  Bradley,  17 
Wend.  424;  Lombard  v.  Fiskey  24  Me.  64;  Oarrett  v.  Wood,  3  Eans. 
232. 

Applying  this  rule  to  the  case  before  us,  we  are  unable  to  hold 
fhe  guaranty  in  question  a  continuing  one.  The  amount  for  which 
it  was  given  is  clearly  limited.  The  fact  that  moneys  guaranteed 
to  the  plaintiff  were  to  be  for  the  purchase  price  of  sewer  pipe,  and 
{he  amount  of  pipe  then  contemplated  by  the  parties  to  be  used 
would  necessarily  limit  the  extent  of  the  indebtedness  to  be 
incurred  by  Ganser,  and  which  was  intended  by  the  parties  to  be 
secured  by  the  guaranty  made;  and  when  the  defendants  obligated 
themselves  to  ''pay  for  all  goods  purchased,  or  that  he  [Ganser] 
may  hereafter  purchase,  according  to  the  terms  of  purchase,"  we 
think  that  no  more  than  a  single  purchase  was  then  contemplated 
by  the  parties;  or  if  more  than  one  purchase  was  in  their  minds,  or 
anticipated  by  either  of  them,  the  amount  of  the  several  purchases 
was  to  be  no  more  than  was  necessary  for  the  completion  of  the 
contract  for  the  building  of  First  street  sewer.  This  we  tliink  is  a 
reasonable  deduction  from  the  language  used  by  the  parties  in  the 
instrument,  read  in  the  light  of  the  circumstances  under  which  it 
was  made,  appearing  in  the  record,  and  in  the  admissible  testimony 
offered  in  the  case.  It  will  be  noticed  that  the  bond  states  that 
Ganser  had  arranged  for  the  credit,  and  was  about  to  make  the 
purchase  at  the  time  the  guaranty  of  the  sureties  was  executed;  but 
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what  credit  was  to  be  given,  and  the  terms  of  the  purchase,  as  un- 
derstood by  the  parties  at  that  time  were  excluded  from  the  jury; 
This  testimony  nnddubtedly  would  have  relieved  the  question  of 
construction  of  the  bond  from  all  embarrassment,  and  as  we  have 
before  said  should  have  gone  to  the  jury. 

For  this  and  the  other  errors  noticed,  the  judgment  must  be 
reversed  and  a  new  trial  granted.  JudgfMnt  reversed, 

Morse,  0.  J.,  and  Caxpbbll,  J«,  concurred. 

Champlin,  J*.  When  the  minds  of  parties  entering  into  a  con- 
tract have  met  and  the  obligations  assumed  are  evidenced  by  writ- 
ing which  is  free  from  ambiguity,  the  intent  of  the  parties,  whether 
sureties  or  not,  must  be  gathered  from  the  instrument  itself.  Such 
a  contract  cannot  be  varied  or  altered  by  parol  evidence,  or  by 
proof  of  surrounding  circumstances.  It  is  only  when  the  contract 
is  open  to  interpretation,  and  the  true  meaning  obscure  or  uncer- 
tain, that  the  law  favors  sureties  by  giving  to  such  contract  a  con- 
struction most  favorable  to  them.  There  is  no  ambiguity  in  the 
bond  declared  on  in  this  cose.  To  my  mind  it  plainly  appears 
from  the  face  oi  the  writing  that  the  undertaking  was  a  continuing* 
guaranty  for  all  indebtedness  arising  from  purchases  thereafter 
made  upon  credit  to  the  extent  of  $3,000,  and  there  is  nothing  in 
the  writing  that  limits  the  credit  to  be  given  and  guaranteed  to  a 
single  purchase  of  $3,000,  or  that  shows  any  intent  that  the 
liability  of  the  guarantors  should  cease  when  that  amount  in  value 
of  sewer  pipe  had  been  purchased  upon  credit.  The  guaranty  is  of 
the  amount  of  the  indebtedness  not  exceeding  $3,000.  I  think  the 
Circuit  judge  was  right  upon  this  question.  The  sureties  had  a 
right  under  their  contract  to  terminate  their  liability  at  any  time 
as  to  any  future  sales,  and  I  think  it  competent  for  them  to  give 
such  notice  to  an  agent  of  plaintiffs  who  had  authority  to  sell  pipe 
to  their  principal. 

For  rejecting  the  testimony  offered  to  prove  notice  to  the  agent 
I  concur  in  a  reversal. 

NoTB  BT  THB  RsPORTBR. — In  KnovJUon  y.  Hertey,  76  Me.  345,  K.  wrote  to 
H.:  "The  bearer  of  this  letter,  my  son-in-law  •  *  •  wishes  to  place  a 
stock  of  groceries  in  his  provision  and  meat  store  in  this  place.  To  enable  him 
to  do  this  I  am  willing  to  be  responsible  to  you  for  the  amount  of  groceries  he 
sua/  order  of  you  "    Hdd,  that  thia  did  not  er«ato  a  continuing  liability.    Tho 
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4x>iiit  mid:  *'  It  aeems  to  us  that  the  leUer  ww  not  intended  bj  the  writer* 
end  could  not  pioperlj  be  nndentood  b/  those  to  whom  it  was  addressed,  as 
4sreating  a  continuing  liabilit/.  It  expresses  a  willingness  to  aid  Mr.  Toniig 
in  starting  a  new  branch  of  bosiness,  but  fails  to  express  an  intention  to  oott- 
tinue  such  aid  in  the  future.  In  the  langoage  of  the  letter  the  aid  which  the 
writer  proposes  to  render  is  to  enable  Mr.  Yonng  to  plaoe  a  stock  of  groceries 
in  his  provision  and  meat  stores,  not  to  replenish  or  keep  such  a  stock  good 
afterward;  and  that  when  the  stock  of  groceries  had  been  selected,  and  with 
the  aid  of  Mr.  Enowlton  had  been  paid  for,  the  letter's  liabilit/  ended,  and 
that  two  months  after,  other  goods  could  not  be  sold  to  Mr.  Young  on  Mr. 
Knowlton*8  credit,  without  the  letter's  consent,  and  a  new  promise  to  be 
^accountable  for  them." 

l^Fratt  T.  MaUhevM,  34  Hun,  886,  the  defendants  executed  an  instrument^ 
whereby  they  agreed  with  the  plaintiiTs  assignors,  that  Pope,  who  had  pur- 
^chased,  or  was  about  to  purchase  coal  of  said  assignors,  should  pay  such  prices 
at  such  times  as  might  be  agreed  upon  between  them  and  Pope,  for  all  coal 
that  might  be  delivered  up  to  January  1, 1878,  and  in  default  of  his  so  doing  the 
defendants  agreed  to  pay  for  the  same,  provided  the  amount  so  in  default 
•should  not  at  any  time  exceed  $1,000.    HM,  a  continuing  guaranty. 

In  Strang  y.  Lyon,  68  X.  Y.  173,  plaintifit  having  purchased  8,000  shares  of 
•certain  stock,  defendant  agreed  to  save  him  from  any  loss  on  the  purchase 
•occurring  within  thirty  days.  This  guaranty  was  renewed  from  time  to  time. 
Plaintiff  made  many  other  purchases  of  large  amounts  of  the  same  stock,  and 
made  sales  from  time  to  time.  The  shares  first  purchased  were  kept  distinct, 
but  all  were  mingled  together  so  tliat  the  identity  was  losL  The  transactions 
resulted  in  a  loss.    HM,  that  the  guaranty  was  not  continuing. 

In  Boston  and  Sandwich  Qlan  Co,  v.  Moore,  110  Mass.  435,  the  defendant 
4|igreed  to  "guarantee  the  sum  of  $500  value  in  glass  shades  purchased  by  my 
.son  A.  from  B.  Terms  of  purchase  to  be  sixty  days  from  date  of  invoice,  and 
if  not  paid  within  ninety  days,  draft  to  be  drawn  on  me  for  the  amount.** 
HM,  not  a  continuing  guaranty,  and  that  parol  evidence  was  inadmissible. 

In  BUUard  v.  Horn,  37  Tex.  717,  the  contract  was:  "  Mr.  Tucker  wants 
-some  clothing  for  a  negro  and  himself,  and  expects  to  give  you  his  business^ 
Please  let  him  have  the  articles  he  wants  and  I  will  see  it  paid.'*  HM,  not 
•continuing. 

In  Sickle  v.  Marsh,  44  How.  Pr.  01,  the  contract  was:  "  The  bearer  Is  going 
to  start  a  peddling  route  to  sell  cigars  and  tobacco.  He  wishes  to  buy  his 
goods  of  your  firm  if  you  will  give  him  a  liberal  credit.  We,  the  undersigned, 
will  be  his  security  to  the  amount  of  $1,000."  Held,  oontinuing.  The  court 
«aid:  "  The  defendants  lay  stress  on  the  word  start;  and  insist  that  it  was 
only  for  the  first  purchases  that  the  credit  was  to  be  given."  **  But  starting  a 
peddling  route  certainly  implies  carrying  It  on.'*  "  It  is  hardly  to  be  expected 
that  out  of  the  profits  of  the  sales  he  could  keep  up  his  stock  and  also  pay  oU 
his  first  purchases." 

In  Crist  v.  BurUngame,  63  Barb.  851,  the  contract  was:  "  I  am  and  will  be 
responsible  for  any  amount  for  which  A.  B.  may  draw  on  you,  foi  any  sum 
not  exceeding  $1,600,  on  condition  of  your  acceptance  of  the  same."    Held, 
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«0Qtiniii]ig»  and  not  asUsfied  bj  aooepunoes  amounting  in  the  aggregate  to 
j|l,QO(l.  A  gieat  man/  cases  are  leriewed  in  the  opinion. 
*  In  BmiIt.  .^Vtft,  59  Me.  858.  the  instrument  read:  *' Let  the  bearer  bn/mer- 
<ihandiae  to  the  amount  of  two  or  tl&ree  hundred  dollars  and  I  will  see  jou  paid." 
A  sale  was  made  to  the  amount  of  $2S0,90,  and  subsequently  other  sales  were 
made  to  the  amount  to  $110.     Heid,  that  only  the  first  was  oovered. 

In  Boehne  ▼.  Murphjf,  46  Mo.  57,  the  instrument  was,  "Please  let  Mr.  P. 
Tully  hare  the  paints,  oils.  Tarnishes,  glass,  etc.,  he  wants.  I  will  be  security 
for  the  amount  for  what  he  will  owe  you.  SM,  continuing.  Stress  was  laid 
on  the  facts  that  Tully  was  about  to  go  into  the  business,  and  had  no  money 
'nor  credit  The  court  said,  the  contract  **  would  more  naturally  imply  a 
balance  due  at  the  end  of  the  painting  season,  or  when  the  defendant  should 
put  an  end  to  the  credit,  than  a  balance  of  the  first  bill  he  might  purchase." 
.  See  OiUtery.  Ballon,  186  Biass.  887;  8.  c,  40  Am.  Bep.  85;  BirtUall  v.  JJm. 
^Mft,  88  0hio  St  187;  s.  c,  80  Am.  Bep.  579;  WkSU^sBmUiY.  2iU6$,  78  N.  T. 
WS;  8.  c,  99  Am.  Bep.  .157. 


i-         ■  •  •    ^• 
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MtgUginee --- eatperC  efridenee  —  efefa«9f»  ofardiname^ '—  fgfcmftwy  rWa 

The  opinion  of  a  fire  marshal  as  to  the  cause  of  a  fire  Is  inadmissible. 
Keeping  ashes  in  a  wooden  barrel,  in  Tiolation  of  a  municipal  ordinance,  is  nol 

negligent  |>er  ««. 
^e  voluntarily  exposing  himself  to  danger,  in  brd^r  to  sare  his  property  fkom 
i   a  fire  caused  l^  another's  negligence,  cannot  recorer  therefor. 

I  ■      '  •        ' 

^1  CTION  for  personal  injuries  by  negligence.  The  opinion  statet 
^     the  case.     The  plaintiff  had  judgment  'reTer8ed« 

^   S.  71  Wood  and  iri7{t^  G.  Clarke,  for  appellant 
^    Sylvester  Lamed,  tor  appellee. 

a 
t 

•  :  Oampbell,  J.  Plaintiff  recovered  damages  in  the  sum  of  $3,000 
lor  personal  injuries  claimed  to  have  been  caused  by  defendant's 
negligence  whereby  it  is  alleged  a  fire  was  set  in  a  shed  occupied 
hy  plaintiff.  The  facts  as  relied  upon  were  that  plaintiff's  husband 
was  a  tenant  of  defendant,  occupying  a  wing  of  her  house  at  the 
corner  of  Sixteenth  and  Canfield  streets  in  Detroit.  Behind  the 
tiouse  was  a  low  shed  divided  into  three  pari»hy  internal  partitions 
from  five  to  six  feet  high,  of  which  defendant  occupied  the  middlt 
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•ne,  and  plaintiff's  hasband  the  adjoining  one  at  the  north  end» 
In  the  middle  partition  was  a  water-closet  uised  by  defendant  and 
her  tenants  jointly.  In  this  middle  part^  on  the  aide  furthest  fron^ 
Mr.  Cook's^  was  an  ash-barrel,  which  Mr.  Cook  described  aa  a 
stout,  iron-bound  cask,  such  as  is  used  for  liquids.  Plaintiff  claima 
that  the  fire  was  caused  by  ashes  in  this  barrel.  She  and  her  has- 
band, as  they  testify,  were  awakened  by  the  light  of  the  fire  burn- 
ing through  the  top  of  this  middle  part,  and  as  soon  as  they  could 
they  went  into  their  own  part  and  she  undertook  to  get  oat  their 
horse,  that  was  lying  down  so  that  she  could  not  easily  loosen  the 
halter.  While  trying  to  do  this  the  fire  swept  oyer  the  partition 
and  burned  her  yery  seyerely,  so  as  to  nearly  or  quite  disable  her 
from  doing  her  accustomed  work. 

Seyeral  questions  arose  on  the  trial,  on  which  rulings  were  made 
which  were  complained  of.  We  shall  only  notice  those  which  seem 
to  be  of  most  importance. 

Among  other  witneses  awoni  was  Mr.  Baxter,  the  city  fire  mar- 
shal, who  was  allowed  to  testify  not  only  to  what  he  saw  on  the 
ground  the  next  day,  but  also  what  opinion  he  had  of  the  origin  of 
the  fire,  and  what  hch^rd  from  yarious  persons  who  were  there. 

This  was  improperly  allowed.  That  officer's  duties  are  important 
and  he  may  properly  enough  make  such  inquiries  as  he  deems  nec- 
essary to  aid  his  own  judgment  But  when  the  rights  and  liabili- 
ties of  priyate  persons  arc  in  question,  he  cannot  affect  them  by  hif 
opinions  or  conclusions^  howeyer  sagacious  he  may  be.  When  he 
testifies,  he  is  goyerned  by  the  same  rules  as  other  witnesses,  and 
cannot  give  either  hearsay  or  opinions.  What  is  said  or  done  after 
a  fire  cannot  be  regarded  as  part  of  the  res  gesta  at  the  fire,  and 
the  sayings  and  doings  of  third  parties  could  not  usually  be  receiy- 
able.  And  as  for  the  origin  and  cause  of  a  fire,  it  cannot  in  such 
a  case  as  this  be  any  more  diflicult  for  the  jury  than  for  a  witness 
to  make  deductions  from  the  facts  shown.  There  is  no  room  for 
expert  testimony,  and  his  opinions  were  not  receiyable.  This  tes- 
timony was  referred  to  in  the  charge  of  the  judge,  and  is  quite 
likely  to  haye  had  much  weight.  There  were  seyeral  facts  shown 
which  were  fairly  claimed  to  haye  indicated  the  possibility,  if  not 
probability,  of  a  different  cause,  and  the  jury  should  haye  been  left 
to  form  their  own  conclusions,  unaffected  by  any  one's  opinion.  A 
aimilar  question  was  decided  by  thia  court  in  Fowler  y.  OiUeri,  8ft 
Mich.  296. 
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The  court  also  charged  the  jury  that  a  yiolation  of  the  city  ordi- 
nance requiring  ashes  to  be  kept  in  metallic  or  other  incombustible 
▼essels  was  negligence  m  lav^  for  which  defendant  would  be  liable, 
and  this  was  emphasized  by  the  further  statement  that  if  this  was 
not  done  she  was  not  responsible  in  this  case. 

This  doctrine  is  not  maintainable  as  stated.  The  primary  object 
of  municipal  ordinances  is  public  and  not  private,  i&nd  their  viola- 
tion is  redressed  by  the  legal  penalties.  Taylor  v.  Lake  Shore  £ 
M.  8.  R.  Co.f  45  Mich.  74.  City  ordinances  are  necessarily  made 
general,  and  impose  duties  which  in  a  giyen  case  may  be  of  no 
special  importance.  It  is  quite  possible  that  under  certain  circum- 
stances, and  in  various  surroundings,  it  is  in  no  way  dangerous  to 
put  ashes  in  wooden  barrels,  and  it  can  never  be  dangerous  to  put 
cold  ashes  in  them.  It  is  certain  that  ash-barrels  are  and  always 
have  been  more  or  less  used.  Whether  the  use  of  them  is  culpably 
negligent  in  a  given  case  must  usually  be  a  question  of  fact  to  be 
determined  by  the  jury  on  the  facts,  and  not  by  the  court. 

The  principal  question  in  the  case  was  upon  the  liability  of  de- 
fendant if  the  fire  took  from  negligence  for  which  she  may  have 
been  chargeable  for  the  damages  on  which  recovery  was  had  in  this 
case. 

The  plaintiff  showed  by  her  testimony  that  she  and  her  husband 
saw  the  ash-barrel  daily  and  knew  all  about  its  position.  It  also 
appears  by  the  showing  of  both  that  the  shed,  which  was  entirely 
open  within  from  end  to  end,  above  the  partitions,  was  burning  so 
brightly  as  to  wake  them  up,  and  continued  burning  when  they 
entered  to  loose  the  horse  and  get  out  the  buggy.  The  danger  was 
before  their  eyes,  and  what  happened  by  the  sweeping  down  of  the 
flames  was  as  likely  to  happen  as  not.  Jt  is  not  very  important  by 
what  name  the  action  of  plaintiff  should  be  called.  It  was  such  a 
risk  as  she  chose  to  take,  to  save  her  husband's  property.  But  it 
was  a  plain  and  palpable  risk  nevertheless,  and  the  injury  would 
not  have  occurred  unless  for  her  voluntaiy  act  in  assuming  the 
exposure. 

There  is  some  conflict  in  the  cases  concerning  what  damages  have 
been  held  not  too  remote  for  recovery.  But  it  would  be  going  be- 
yond all  reason  to  hold  a  person  liable  for  bodily  injuries  suffered 
by  another  in  voluntarily  and  deliberately  entering  a  burning; 
woodenshednot  divided  into  detached  parts,  and  reached  by  the 
flames  while  at  work  within  it.  The  loss  of  presence  of  mind  un . 
VoL.LV  — 89 
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der  Buch  circumstances  is  one  of  the  commonest  and  most  likely 
incidents  of  incurring  such  an  exposure.  The  act  in  which  she 
was  engaged  may  have  been  such  as  she  may  have  thought  proper 
and  laudable,  and  worth  some  risk,  but  defendant's  responsibility 
cannot  be  created  or  increased  by  such  independent  and  yoluntary 
conduct  of  plaint  lis  in  putting  herself  in  harm's  way. 

We  think  that  no  recovery  should  have  bee^  had  on  the  facts  as 
shown  by  plaintiff  herself,  and  that  the  case  should  not  have  gone 
to  the  jury. 

The  judgment  must  be  reversed  with  costs  and  a  new  trial 

granted. 

JudgmmU  rw€r9$d^ 

The  other  justices  ooncurred. 


Bluoti  v.  Kalkaska  Sup£BTI80B& 

0»  Mtoh.  4BBL) 

.    Municipal  earp<nuthM-'heaUhoffle6r$0mploif^ 

A.  township  board  of  health,  authorlaEod  to  guard  against  small-pox,  nmj 
tract  for  nursing  patients  and  destroying  infected  clotldng;* 

ir ANDAMUS.     The  head-note  states  the  decision. 

MeliUyre  A  Duhham^tov  relators. 
Perkins  S  Ellis,  for  respondents. 

OakpbeIiL,  J.  Each  of  these  relators  presented  claims  allowed 
by  the  proper  board  of  health,  for  services  and  other  dues  incurred 
ander  their  duty  to  take  measures  to  prevent  the  spread  of  small- 
pox. The  supervisors  allowed  more  or  less  of  the  accounts,  but 
refused  to  allow  the  rest  In  their  answers  they  present  various 
supposed  excuses  for  the  disallowance.  None  of  them  are  such  as 
they  could  lawfully  rely  upon. 

Mr.  Elliott's  claim  is  for  services  as  nurse  in  the  pest-house,  at 
$4  a  day  —  allowed  by  the  supervisors  at  12.  There  is  a  showing 
made,  but  contradicted,  that  the  board  of  supervisors  desired  to 
have  claimant  given  a  fair  chance  for  a  full  hearing. '   The  objee- 

*  To  same  effect.  LaM^  v.  ManchesUr  (59  N.  H.  120),  47  Am.  Kep.  im 
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tions  which  are  shadowed  forth  are  that  some  of  the  patients  were 
probably  able  to  pay  for  their  own  neoessitiesy  and  that  the  charge 
was  exorbitant  There  is  nothing  whateyer  in  the  return  to  indi* 
cate  that  they  had  any  eyidence  of  such  pecuniary  ability,  or  that 
the  charges  were  cxcessiye.  Instead  of  haying  an  open  and  proper 
hearing  in  relator's  presence  and  where  he  could  be  represented^ 
the  return  shows  they  sent  out  a  committee  to  make  such  priyate 
explorations  as  they  saw  fit,  who  reported  the  yiews  of  some  large 
tax  payers  on  the  subject.  It  is  not  remarkable  that  tax  payers 
should  be  desirous  of  eyading  county  charges,  but  it  would  be  con- 
trary to  good  sense,  as  well  as  law,  .to  allow  a  public  body  haying 
legal  responsibilities  to  attempt  to  shift  them  off  by  resting  on  the 
adyice  or  wishes  of  those  who  have  no  such  duties. 

In  this  case  it  could  make  no  difference  what  patients  were  in 
the  pest-house.  Relator  Elliott  was  employed  to  act  as  a  nurse 
there,  and  it  in  no  way  conceded  him  what  was  the  pecuniary 
standing  of  its  inmates.  The  board  of  he^th.haye  the  power  and 
responsibility  of  proyiding  such  a  house  and  nurses  to  attend  it.  It 
was  held  in  Roe  y.  FlitU^  51  Mich.  629,  that  the  public  is  primarily 
responsible  for  such  expenditures,  and  that  it  would  be  contrary  to 
public  policy  to  endanger  the  public  health  by  making  it  impracti- 
cable to  employ  help  who  would  not  be  sure  of  their  pay.  The 
exigency  of  a  pestilence  will  not  wait  for  the  conyenience  of  parties, 
and  measures  must  be  prompt  and  eflectuaL  The  board  of  health 
must  have  power  to  make  necessary  contracts,  and  this  inyolyes  all 
their  terms.  This  was  decided  in  the  early  case  of  Brisiow  r.  Sur 
pervisars  of  Macomb  Co,^  3  Mich.  476.  There  was  nothing  in 
Elliott's  claim  which  was  open  to  inquiry  before  the  superyisors^ 
and  they  should  have  allowed  it  as  presented.  There  is  no  possible 
issue  left  open. 

Trenchali's  claim  was  for  <;are  of  certain  small-pox  patients  under 
employment  from  the  board  of  health,  and  for  articles  destroyed 
to  ayoid  infection.  These  items  were  within  the  discretion  of  that 
board  under  How.  Stat.,  §§  1647,  1648.  The  destruction  of  the 
infected  property  used  in  the  care  of  the  sick  is  so  plain  a  necessity 
as  to  need  no  discussion.  The  return  of  defendants  on  this  case  is 
much  like  that  in  Elliotfs  case,  and  gives  no  reason  for  deferring 
action  in  ordering  payment. 

Paquetitfs  case  is  not  distinguishable  in  principle  from  EllioWs. 

It  is  yery  much  to  be  regi*etted  that  respondents  have  been  so  ill 
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advised  as  to  attempt  to  avoid  the  payment  of  these  claims.  The 
statutes  designed  to  protect  the  community  from  infection  are  of 
the  utmost  importance,  and  persons  cannot  be  compelled  to  risk 
their  lives  to  take  charge  of  patients,  unless  they  choose  to  do  so. 
Suitable  and  competent  persons  cannot  be  procured  without  fair 
remuneration.  It  would  be  dangerous  in  the  extreme  if  such  mat- 
ters could  be  left  open  to  the  caprice  of  any  public  body,  after  the 
immediate  danger  is  ended,  where  notions  of  thrift  may  interfere 
with  those  of  humanity.  The  law  has  not  left  these  matters  open 
to  any  such  risk,  and  it  is  the  duty  of  courts  to  see  that  it  is  not 
disregarded. 

The  writs  must  all  issue  as  prayed. 

The  other  justices  ooncurred. 


WiLKINSOa'  Y.    HXAYBKBIOH. 
OW  Mloh.  674) 

A  contnot  of  serrlde  for  more  than  a  year,  signed  only  by  the  employer.  Is 
void  for  want  of  matuality,  and  the  other  party  cannot  make  it  effective  bj 
written  acceptance  after  the  employer  has  refused  to  perform.* 

ASSUMPSIT.     The  opinion  states  the  case.    The  defendant  had 
judgment  below. 

WhuUr  Jk  JlcKnight^  fcr  appellant. 
Wisner  £  Draper^  for  appellee. 

Champlin,  J.  But  one  question  is  involved  in  this  ease,  and 
that  is  as  to  plainti£F's  right  to  maintain  the  action.  The  declara- 
tion alleges  that  on  or  about  the  14th  day  of  October,  188:2,  the 
defendants  entered  into  a  written  contract  with  plaintiff  as  follows: 

''We  promise  and  agree  to  pay  Thomas  Wilkinson  wages  or 
salary  at  the  rate  of  $3,500  a  year,  for  three  years,  irom  the  2d  day 
of  October,  1882,  in  consideration  of  his  working  for  us  that  length 

"*  See  Maaan  v.  Dtcker  (72  N.  Y.  595)^  28  Am.  Rep.  190;  alao  notaTi?  Ami 
ltop.532. 
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of  time  as  cutter  in  our  merchant  tailoring  department  in  the  city 
of  East  Saginaw,  Michigan.     Payments  to  be  OAde,  as  earned,  ia 
such  sums  and  at  such  times  as  he  may  desire. 
''  Dated  October  14,  188:2. 

[Signed]  ''Hbayskbich  Bbos.  ft  Co.^ 

— -  chat  he  worked  for  defendants  under  this  contract,  and  in  the 
business  and  employment  aforesaid,  and  was  always  ready  and  will- 
ing to  so  work  and  be  employed  for  defendants  for  the  term  of  three 
years  in  said  contract  mentioned,  and  so  worked  until  or  about 
the  5th  day  of  July,  1884^  when,  without  cause  and  against  the 
wishes  and  contrary  to  the  will  and  against  the  consent  of  the 
plaintiff,  the  defendants  wrongfully  dismissed  and  discharged  the 
plaintiff  from  their  employment,  and  refused  to  allow  the  plaintiff 
to  work  for  them  in  the  employment  mentioned  in  said  contract, 
whereby  plaintiff  lost  the  wages  and  profits  and  advantages  which 
he  would  have  derived  from  being  continued  in  said  employ,  was 
thrown  out  of  work,  and  was  unable  to  get  any  employment  for  a 
long  space  of  time,  to-wit,  for  four  months.  A  second  count 
alleges  that  on  the  14th  day  of  October,  188;^,  defendants  entered 
into  another  contract  with  plaintiff,  and  in  consideration  that 
plaintiff  would  work  for  them  promised  and  agreed  to  employ  the 
plaintiff  for  three  years  as  cutter  in  defendants'  merchant  tailoring 
department,  and  pay  him,  as  such  cutter,  at  the  rate  of  t3,500each 
year,  as  earned,  in  sums  and  at  times  desired  by  plaintiff;  that 
plaintiff  entered  upon  such  employment  as  cutter  and  worked  un* 
til  about  the  5th  day  of  July,  1884,  when  he  was  wrongfully  and 
against  his  will  discharged,  etc.  The  plea  was  the  general  issue, 
with  notice  that  plaintiff  did  not  perform  the  contract  on  his  part, 
and  for  that  reason  they  discharged  him. 

On  the  trial,  after  the  introduction  of  the  agreement  in  evidence, 
it  was  admitted  that  the  defendants  constituted  the  firm  of  Heav- 
enrich  Bros.  &  Co.,  at  the  time  of  the  making  of  the  contract  that 
is  offered  in  evidence;  that  plaintiff  was  discharged  on  the  7th  day 
of  July,  1884;  that  the  defendants  paid  the  plaintiff  in  full  for  his 
services  up  to  the  time  of  his  discharge;  that  upon  the  8th  day  of 
July  the  plaintiff  served  upon  the  defendants  the  following  notice: 

**  Heavenrich  Bros.  S  Co.,  East  Saginaw,  Michigan  —  Gentlb- 
ken:  I  hereby  protest  against  your  attempt  to  cancel  our  con- 
tract.    I  hold  your  written  agreement  for  a  three  years'  term  of 
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servioe,  trorn  October  2, 1882.  The  contract  I  am  ready  and  willing, 
i^i  .perform  on  my  part,  and  I  hereby  offer  to  continue,  and  request: 
you  to  furnish  me  employment  under,  the  temu  of  that  arrange-, 
ment. 
''  Dated  East  Saoivaw,  July  8, 1884. 

[Signed]  "Thomas  Wilkiksok." 

The  plaintiff  was  sworn  in  his  own  behalf,  and  was  cross-exam- 
ined relative  to  his  performance  of  the  contract  on  his  part;  but 
the  scope  of  his  eyidence  was  unimportant,  in  yiew  of  the  charge 
given  by  the  court,  which  was  that  there  was  no  mutuality  in  the' 
agreement,  for  Mr.  Wilkinson  was  tiot  bound  to  stay  three  years, 
and  Heavenrich  Bros.  &  Go.  could  not  be  bound  to  keep  him  three 
ylsars,  and  for  want  of  such  mutuality  the  plaintiff  c6uld  not  re- 
cover; and  he  directed  a  verdict  for  the  defendants. 
'  The  conflict  of  authority  upon  questions  of  the  kind  raised  upon 
this  record  is  truly  bewildering,  and  the  cases  are  incapable  of 
lieing  reconciled  with  each  other;  a  large  and  respectable  class 
holding  that  a  contract  which  the  statute  of  frauds  declares  shall 
liot  be  valid  unless  in  writing  and  signed  by  the  party  to  be  charged 
therewith,  need  only  be  signed  by  the  party  defendant  in  the  suit, 
and  that  it  is  no  objection  to  maintaining  such  suit  and  recovering 
upon  such  contract,  that  the  other  party  did  not  also  sign  and  was 
not  bound  by  its  terms.  3  Kent  Oom.  510;  3  Stark.  Ev.  614; 
Smith's  Appeal,  69  Penn.  St  480;  Tripp  v.  Bishop,  56  Penn.  St 
438;  Perkins  v.  Hadsett,  50  IlL  217;  Old  Colony  Railroad  Corpora^ 
Hon  V.  Bnans,  6  Oray,  81;  8.  c,  66  Am.  Dec.  894;  Williams  v. 
Bobinson,  78  Me.  186;  s.  c,  40  Am.  Rep.  853.  Another  and 
equally  respectable  class  of  jurists  hold  that  unless  the  party  bring- 
ing the  action  is  bound  by  the  contract  neither  is  bound  because 
of  the  want  of  mutuality.  Lees  v.  Whitcotnb,  8  0.  &  P.  389;  Sykes 
V.  Dixon,  86  E.  G.  L.  866;  9  Ad.  &  El.  698;  Erohn  v.  Baniz,  68 
Ihd.  377;  SiUes  v.  McClelland,  6  Col.  89.  And  see  also  as  bearing 
upon  the  question  HaU  v,  Soule,  11  Mich.  496;  Scott  v.  Bush^  36 
Mich.  418;  Liddle  v.  Needham,  39  Mich.  147;  McDonald  r.  Bewick, 
51  Mich.  79.  The  cases  above  cited  are  not  intended  to  be  exhaus- 
tive on  either  side  of  the  proposition. 

I  shall  not  attempt  a  reconciliation  where  reconciliation  is  im« 
possible;  but  as  the  question  is  new  in  this  State,  the  court  is  lefk 
to  adopt  such  view  as  appears  to  rest  upon  principle.     It  is  a  gen- 
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•ml  principle  in  the  law  of  oontractB,  bat  not  without  exception, 
that  an  agreement  entered  into  between  parties  competent  to  con- 
tract, in  order  to  be  binding,  inust  be  niutual;  and  this  is  especi- 
allj  so  when  the  consideration  consists  of  mutual  promises.  In 
such  cases,  if  it  appears  that  the  one  party  never  was  bound  on  his 
part  to  do  the  act  which  forms  the  consideration  for  the  promise 
G^  the  other,  the  agreement  is  void  for  want  of  mutuality.  Hopkins 
y.  Logan,  5  M.  &  W.  241;  Dorsey  t.  Packtooad,  12  How.  126; 
Ewins  V.  Gordon^  49  N.  H.  444;  Ebddesdon  Oas  Co.  y.  Haselwood, 
6  G.  B.  (N.  S.)2d9;  Soueh  y.  Strawhridge,  2  M.,  O.  ft  S.  808;  CaUis 
yl  Boihamly^  7  Wk.  B.  87;  Sykes  y.  Dixon,  9  Ad.  ft  EL  693;  Add. 
Oont,  §  18;  Pars.  Gont.  449;  Utica^  etc.,  R.  Co.  y.  Brinckerhoff^ 
21  Wend.  139;  Lester  y.  Jmeti,  12  Barb.  502. 

Such  was  the  case  here.  The  consideration  consisted  of  mutual 
promises  of  the  parties,  not  to  be  performed  within  a  year  from  the 
making  thereof.  The  defendants'  promise  was  in  writing,  and 
signed  by  tliem;  but  the  plaintiff's  promise  does  not  appear  in  the 
writing  signed  by  the  defendant,  nor  was  any  note  or  memorandum 
made  and  signed  by  him  promising  to  labor  for  defendant  three 
years  or  any  length  of  time.  Plaintiff  was  neyer  bound  by  the 
agreement.  There  never  was,  then,  any  consideration  to  support 
defendant's  promises.  The  agreement  was  void  for  want  of  mutu- 
ality. The  plaintiff  was  under  no  legal  obligation  to  work  for  de- 
fendants a  moment  longer  than  he  chose,  and  the  defendants  were 
under  none  to  keep  him  in  their  employment  The  plaintiff  could 
nieither  revive  nor  make  a  contract  with  defendants  after  he  was 
discharged  by  them  without  their  consent  and  concurrence.  The 
letter  written  after  he  was  discharged  was  of  no  avail 

The  judgment  is  affirmed. 

Judgmmi  qfirmsd. 

The  other  justioes  concurred. 
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(SB  Iffloh.  6M.> 
Master  and  servant  —  dimihofrgt  for  dUoMUenat. 

An  employer  ma;^  not  dtecharge  an  employee  from  his  factory  for  a  single  act  of 
disobedience,  in  absenting  himself  for  a  day,  not  inyoIyinganyserionscoBse* 
qaenoes  and  not  unreasonable  in  itself.    {See  note,  p,  717.) 

ASSUMPSIT.     The  opinion  states  the  case.     The  plaintiff  had 
judgment  below. 

O.  M.  Valentine  and  Van  Riper  rf  Worthington,  for  appellants^ 
A.  H,  Potter  and  JV.  A,  Hamilton,  for  appellee. 

Campbell,  C.  J.  Plaintiff  sned  and  recoyered  damages  for  his 
anauthorized  discharge  as  foreman  of  defendant's  fruit  package 
factory  at  Benton  Harbor.  His  claim  was  that  on  the  1st  of 
March,  1884,  having  been  previously  employed,  a  new  arrangement 
was  made  for  one  year,  at  $2.50  a  day.  Defendants  claimed  that 
]ie  was  not  employed  for  any  fixed  period,  but  was  given  employ- 
ment when  needed.  He  continued  in  the  place  of  foreman  until 
September  11,  1884,  when  he  went  to  Lawrence  to  look  after  the 
foundation  of  a  house  that  was  being  built  for  his  mother,  and  just 
before  leaving  for  that  purpose,  which  was  expected  to  detain  him 
less  tlian  a  day,  he  was  discharged.  There  is  a  conflict  of  testimony 
on  the  facts,  he  stating  that  the  discharge  was  without  any  cause 
mentioned,  beyond  the  will  of  defendants,  and  defendants  claiming 
that  lio  was  discharged  for  going  away  against  their  desire. 

The  two  important  issues  were  therefore  —  first,  the  character' of 
liis  employment  as  fixed  or  optional,  and  second,  the  lawfulness  of 
his  discharge. 

Upon  the  first  of  these  issues  the  plaintiff,  in  the  course  of  his 
testimony,  fixed  the  time  when  the  bargain  was  made  by  reference 
to  negotiations  he  had  carried  on  with  various  other  persons,  and 
:imong  others  one  Colby,  who  hixd  sought  to  employ  him,  and 
whose  treaty  was  defeated  by  the  new  arrangement.  It  was  in 
substance  that  on  one  of  the  latter  d.iys  of  February  and  1st  day 
:)f  March,  plaintiff  postponed  a  final  answer  to  Colby  iinlil  ho 
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should  oome  to  some  definite  conclusion  whether  or  not  to  continue 
work  with  defendants,  and  that  on  Monday  the  3d  day  of  March, 
after  he  came  to  such  an  arrangement,  he  gave  Colby  his  final 
answer  declining  to  serfe  him. 

It  was  drawn  out  on  cross-examination  that  plaintiff's  mind  had 
been  recalled  to  the  time  of  his  contract  by  remembering  negotia- 
tions with  other  parties  who  wished  to  employ  him,  and  by  the 
answers  he  gaye  them.  On  re-direct  examination  he  was  asked: 
"  ilow  are  you  able  to  fix  the  time  of  this  contract  with  Mr.  Leslie 
as  being  the  1st  day  of  March,  with  reference  to  Mr.  Colby?** 
This  was  objected  to,  and  exception  taken  to  overruling  the  objec- 
tion. He  answered:  **  By  telling  Mr.  Colby  that  my  time  is  out; 
that  my  time  was  out.  If  I  don't  make  an  arrangement  with 
them,  I  will  commence  with  you.  I  will  let  you  know  on  Monday. 
(This  was  Saturday.)  My  time  was  out  yesterday."  The  court 
had  already  ruled  that  the  conversation  with  Colby  concerning  the 
nature  of  the  engagement  with  defendants,  being  had  in  their  ab- 
sence, could  not  be  received.  We  can  see  no  reason  why  the  fact 
of  a  conversation  was  not  proper,  or  why  defendants  could  be  dam- 
aged by  such  a  statement  If  it  was  not  shown  to  refer  to  an 
agreement  for  a  year,  it  amounted  to  nothing  except  as  a  question 
of  (lutes,  and  as  to  that  it  was  competent. 

When  Mr.  Colby  was  placed  on  the  stand  he  was  asked:  "What 
was  the  conversation  the  1st  day  of  March?"  This  was  objected 
to,  and  exception  allowed  to  overruling  it.  The  court  held  it  was 
admissible  to  fix  the  time.  Colby's  answer  to  this  question,  so  far 
as  stating  what  plaintiff  said,  was  that  when  Colby  asked  if  he 
would  work  for  him,  plaintiff  answered,  "My  time  is  out,  but  I 
cannot  tell  you  till  Monday."  There  was  no  error  in  this.  Colby 
however  went  on  without  further  inquiry  and  mentioned  that  on 
Monday  or  Tuesday  plaintiff  told  him  he  had  hired  for  a  year. 
This  was  not  responsive  to  the  question,  but  defendants  did  not 
object  to  it,  or  ask  to  strike  it  out,  and  no  exception  is  based  on  it. 
When  Colby  was  asked  by  plaintiff's  counsel  to  relate  the  conversa- 
tion had  on  Monday  or  Tuesday,  the  court  at  once  refused  to  allow 
it;  and  would  no  doubt  have  ruled  out  the  volunteered  answer,  if 
asked  to  do  so. 

Exception  was  also  ^  taken  to  a  further  question,  whether  on 
Saturday  plaintiff  gave  any  reason  why  he  could  not  tell  Colby 
whether  he  would  accept  his  offer  of  employment.     The  answer 
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given  was  that  he  had  not  yet  closed  his.  barig^iiiy  hn%  ^puVl.  Jet 
him  know  on  Monday,  or  the  first  of  the>week.  TherjB  ^.as  npthing 
in  this  which  could  prejudice  defendants. 

The  other  errors  assigned  relate  to  the.  jefusal  tp  charge  as 
requested,  concerning  defendants'  right  to  dismiss  plaintiff. 

XJX)on  the  facts  of  the  discharge  plaintiff  and  Leslie^  one  o{  the.i 
defendants,  are  the  only  direct  witnesses,  although  there  is  some, 
other  testimony  as  to  admissions.  According  to  plaintiff's  testimony 
Leslie  told  him  that  defendants  had  made  up  their  minds  they  had 
got  through  with  him,  and  on  being  asked  for  reasons,  answered: 
''No  words  or  argument  about  it."  Aooording  to  Leslie,  the  plain- 
tiff's desire  to  go  on  his  errand  was  known  to  the  defendants,  as  hfrt 
told  Leslie  that  morning  about  it.     Leslie  says  he  urged,  him; 
to  stay,  saying  they  could  not  spare  him.     ^'It  w<as  a  very  busy: 
time,  and  he  insisted  on  going.     Had  some  business  at  Lawrence, 
I  think  he  said,  that  he  must  attend  to.  I  went,  to,  the  other  mem- 
bers of  the  firm  and  talked  with  them."    He  saw  Shaver  again, 
afterward,  and  says:    ''  I  went  to  Mr.  Shaver  after  that  and  asked 
him  if  he  insisted  on  going.    He  said  that  he  did..  .  I  told  him  if 
he  insisted  on  going,  if  his  business  was  more  important  than  ours, 
that  he  must  attend  to  it  at  the  neglect  of  ours,  that  he  could  go 
and  stay;  that  he  could  consider  himself  discharged  under  these 
circumstances,  and  he  could  go  to  the  office  and  get  his  pay.     He 
asked  me  some  question  in  regard  to  it,  and  I  told  him  I  didn't 
wish  to  argue  the  question.     That  was  the  decision.    I  didn't  wish 
to  quarrel  with  him  about  it  at  all.     It  is  not  worth  while  to  quar- 
rel* about  it.     It  is  the  final  decision  of  the  case,  and  I  turned  and 
Wt  him." 

The  court  below  left  it  for  the  jury  to  say  whether  the  plaintiff 
was  discharged  without  reasonable  cause.  No  exception  was  taken 
to  the  charge  as  given,  but  defendants  rest  their  case  on  the  refusal 
to  give  two  out  of  nine  specific  requests  to  charge,  which  were  as 
follows: 

6.  If  you  should  find  that  the  plaintiff  left  defendants'  employ 
without  their  consent,  when  his  services  were  required,  then  yon 
are  instructed  that  that  was  a  good  cause  for  his  dismissaL 

7.  If  the  plaintiff  was  informed  on  the  day  he  left,  by  defendant 
Leslie,  that  if  he  went  away  that  he  might  consider  himself  dis- 
charged, and  if  you  find  he  did  go,  then  he  cannot  recover. 

•  It  is  somewhat  questionable  whether  either  of  these  requests  is 
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iltrictly  borne  oQt  by  the  testimonj.  Thoy  must  |>e  read^.in  order 
to  inake  them  applicable  at  all,  in  accordance  with  Leslie's  own 
showing.  The  going  was  no  more  than  on  an  errand  of  short 
duration.  There  is  no  testimony  tending  to  show  a  voluntary 
relinquishment  of  service,  and  if  the  sixth  request  meant  any  such 
thing  as  that,  it  was  not  proper.  But  from  the  argument  we  un-, 
derstand  that  it  was  meant  to  cover  the  facts,  and  to  apply  to  the 
temporary  departure  without  leave. 

Some  cases  were  cited  which  are  claimed  to  hold  that  the^ 
departure  of  a  servant  for  a  temporary  purpose,  against  the  will  of 
the  master,  authorizes  dismissal  without  reference  to  the  reasona, 
existing.  The  case  of  Turner  v.  Mason,  14  M.-&  W.  112,  was  one, 
where  a  servant  was  dismissed  for  going  i;o  see  her  sick  mother, 
who  was  supposed  to  be  in  danger  of  death.  In  that  case  the  court; 
i^led  attention  to  the  fact  that  it  wi^  not  averred  that  the  master 
was  informed  of  the  extreme  character  of  the  exigency,  but  the, 
judges  nevertheless  expressed  themselves  in  favor  of  his  absolute 
right  of  dismissal  whether  so  informed  or  not.  No  other  case 
seems  to  go  quite  so  far,  but  '^  willful  disobedience"  of  orders  ia. 
the  general  phrase  used  as  justifying  a  discharge;  and  in  some  few 
oases  the  courts  have  gone  quite  far  in  requiring  an  extreme  rule 
of  duty. 

But  this  doctrine,  which  is  certainly  a  harsh,  if  not  an  inhuman 

one,  has  not  received  entire  favor,  and  has  been  confined  to  menial 

^domestic  service.     In  employments  not  menial  and  domestic,  the 

case  has  been  left  to  the  jury  with  more  or  less  latitude  for  the 

exercise  of  good  sense. 

In  FilKeul  v.  Armstrong,  7  Ad.  &  £1. 557,  the  failure  of  a  teacher 
to  return  within  a  day  or  two  after  vacation,  although  it  waa 
strongly  urged  that  the  course  of  the  school  was  seriously  inter- 
fered with  was  held  not  sufficient  when  set  up  in  a  plea  to  answer  the. 
case  made  by  the  declaration,  and  no  ground  to  justify  the  dis« 
charge.  The  language  of  the  court  is  clear  on  the  insufficiency  of 
the  showing,  and  it  was  suggested  that  even  if  actual  loss  was 
shown,  it  would  be  the  ground  of  a  claim  for  deduction  of  wages, 
and  not  of  discharge,  where  there  was  no  serious  moral  wrong.  In 
Callo  v.  Brouncker,  4  0.  &  P.  518,  the  jury  were  told  that  there 
must  bo  moral  misconduct,  pecuniary  or  otherwise,  willful  dis- 
obedience or  habitual  neglect,  to  justify  dismissal  from  service  for 
a  year;  imd  although  both  disobedience  and  neglect  of  orders  were 
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shown  in  seTeral  instances,  the  court  wonld  not  let  the  jury  act 
upon  them  as  serious  enough  to  be  sufficient.  In  that  case  the 
aervant  was  a  travelling  courier.  lu  Edwards  y.  Levjf,  3  F.  &  F. 
94,  where  there  was  a  single  act  of  neglect  accompanied  by  inso- 
lence, the  court  held  the  plaintifiTs  case  should  go  to  the  jury,  as 
this  could  not  be  held  as  matter  of  law  ground  for  discharge. 

The  cases  of  Oussopu  v.  Skinfier,  11  M.  &  W.  161,  and  Smiih  y. 
AUen^  3  F.  &  F.  157,  in  addition  to  requiring  disobedience  to  be 
willful,  call  attention  to  another  element  of  decision  which  is  espe* 
cially  applicable  here.  It  is  held  not  only  that  a  sufficient  cause 
must  be  shown,  but  also  that  the  wrong  was  actually  the  real  cause 
of  dismissal,  and  not  merely  an  ostensible  reason. 

Willful  disobedience,  in  the  sense  in  which  the  word  is  used  by 
the  authorities,  means  something  more  than  a  conscious  failure  to 
obey.  It  involTes  a  wrongful  or  perverse  disposition,  such  as  to 
render  the  conduct  unreasonable,  and  inconsistent  with  proper 
subordination.  We  are  not  prepared  to  hold  that  even  in  what  is 
known  as  menial  service  every  act  of  disobedience  may  be  lawfully 
punished  by  the  penalty  of  dismissal  and  the  serious  consequences 
which  it  entails  upon  the  servant  put  out  of  place.  No  doubt 
domestic  discipline  may  be  closer  than  that  in  business  employ* 
ments.  But  there  must  be  a  limit  to  the  arbitrary  powjDr  of  mas- 
ters. 

In  such  employments  as  involve  a  higher  order  of  services,  and 
eome  degree  of  discretion  and  judgment,  it  would  in  our  opinion 
be  unauthorized  and  unreasonable  to  regard  skilled  mechanics  or 
other  employees  as  subject  to  the  whim  and  caprice  of  their  em- 
ployers or  as  deprived  of  all  right  of  action  to  such  a  degree  as  to 
oe  liable  to  lose  their  places  upon  every  omission  to  obey  orders, 
involving  no  serious  consequences.  It  appeared  in  the  present 
case  that  previous  absences  by  permission  had  not  created  any  con- 
tusion in  tlie  business,  and  it  might  have  been  thought  and  evi' 
dently  was  thought  by  the  jury,  if  it  was  not  so  plain  that  they 
were  bound  to  think  so,  that  such  a  short  absence  as  plaintiff 
desired  could  work  no  mischief  and  do  no  wrong.  The  fact  that 
plaintiff  was  paid  by  the  day  would  furnish  some  aid  in  getting  at 
such  results.  It  is  not  pretended  that  a  day's  absence  from  sick- 
ness would  be  a  serious  drawback.  The  only  possible  foundation 
for  dismissal  must  rest  on  the  idea  that  the  spirit  of  insubordina- 
tion was  such  OS  to  show  that  plaintiff  could  not  be  relied  on  for 
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substantially  thorough  service.  The  unreasonableness  of  his 
conduct  was  therefore  properly  for  the  jury  to  determine,  it  it 
could  be  left  to  them  at  all,  and  we  have  no  doubt  it  could  not  be 
determmed  against  the  plaintiff  by  the  court.  In  the  recent  case 
of  Jones  V.  Oraham,  etc.,  Transportation  Co.,  51  Mich.  539, 
we  held  that  an  employer  can  not  be  the  final  arbiter  in  his  own 
behalf  whether  a  sufficient  cause  of  dismissal  has  arisen,  but  in 
dismissing  he  must  assume  the  responsibility  of  showing  justifica* 
tion.  That  case  is  in  point  here,  and  the  English  cases  cited, 
which  go  as  far  as  any  common-law  authorities  in  favor  of  disci- 
pline, are  not  repugnant  to  it 

But  we  can  not  overlook  the  other  question.  Upon  the  testimony 
of  Mr.  Leslie,  standing  alone,  there  is  no  conclusive  showing  that 
the  occasion  of  plaintiff's  visit  to  Lawrence  was  the  moving  cause, 
or  any  tilling  more  than  an  excuse  for  the  summary  and  arbitrary 
course  taken  on  his  dismissal  Plaintiff's  testimony  is  very  clear 
that  it  was  not  the  cause.  The  court  could  not  have  given  either 
of  the  charges  asked  for,  without  losing  sight  of  considerationa 
which  seem  to  us  important  and  significant 

The  judgment  must  be  affirmed. 

Judffmsni  affimutL 
The  other  justices  concurred* 

NOTB  BT  THB  Rrportkr.  —  Mr.  Wood  says  (Mast,  and  Serv.  216):  "  Ther» 
is  DO  qaestion  bat  that  in  some  instances  absence  for  an  hoar,  or  even  less* 
woald  constitate  an  equally  good  excuse.  In  every  instance  the  question  is  to 
be  determined  by  the  contract,  the  nature  of  the  business,  and  the  effect  upon 
the  master's  interests.  If  a  person  is  employed  as  a  farm  hand,  and  should  h» 
absent  a  day  or  two  without  leave,  at  a  time  when  his  services  were  not  espe* 
dally  needed,  it  might  not  furnish  a  good  ground  for  his  discharge,  but  if  he 
should  be  absent  one  day  without  leave  in  time  of  harvesting,  when  his  ser- 
vices were  greatly  needed,  and  whereby  his  master^s  interests  were  injured,  it 
would  be  a  very  good  ground  for  the  master  to  put  an  end  to  the  contract  and 
employ  another  person  in  his  place.  So  too  if  a  workman,  employed  in  a  busi- 
ness that  while  being  prosecuted,  required  the  exercise  of  great  skill  and  con- 
stant attention,  should  absent  himself  for  ten  minutes,  whereby  the  master 
was  damaged  or  even  exposed  to  danger  of  loss,  there  can  be  no  question  that 
even  this  short  absence  might  furnish  an  ample  excuse  for  the  master  to  dis- 
pense with  his  services  Suppose  a  pressman,  employed  upon  a  daily  paper, 
having  the  entire  charge  of  putting  it  to  press,  should,  at  the  very  hour  when 
the  paper  should  go  to  press,  voluntarily  absent  himself  for  an  hour,  wherebj 
the  issue  of  the  paper  was  delayed,  and  the  master  lost  the  sale  of  a  large  part 
of  the  edition,  would  not  this  be  sufficient  to  ^varrant  the  master  in  discharge 
ing  him  ?  " 
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In  Fbrd  v,  Danka,  16  La.  Ann.  119,  the  serTant,  «  ptauntalion  oyeneer»  wh- 
sented  himself  for  one  day  without  leave.    HM,  gioond  for  discharge. 

In  Edufordt  v.  Lony,  3  Post,  ft  Fin.  94,  the  action  was  by  a  moaical  critic 
against  the  proprietor  of  the  "  DaU;^  Telegraph  "  newspaper  for  wrongful  dis- 
charge. The  plaintiff,  being  required  to  attend  an  opera^  was  late.  **  The  de- 
fendant appeared  to  have  been  vexed,  and  told  him  it  was  too  late  to  attend 
the  opera  at  that  hour,  for  it  would  be  half  over  by  the  time  he  got  there.  The 
plaintiff  answered  that  he  knew  the  opera  well^ having  heard  it  several  times. 
The  defendant  said  that  he  would  be  too  late,  at  all  events,  to  abuse  the 
orchestra  or  overture,  which  happened  to  be  new  that  night.  The  plaintiff,  a 
little  annoyed,  replied  that  he  was  not  in  the  habit  of  writing  what  was  not 
true,  and  that  the  defendant  was  ready  to  abuse  or  praise  for  the  sake  of 
obtaining  advertisements.  The  defendant  was  angry  at  this,  and  told  him  to 
*  leave.'  The  plaintiff,  going  away,  said  he  was  quite  willing  to  do  so,  and 
that  if  the  defendant  desired  his  services  he  must  send  for  him.  There  was 
no  theatrical  critique  in  the  paper  for  that  night.  Next  morning  the  plaintiff 
wrote  to  the  defendant  that  he  was  perfectly  willing  to  attend  any  of  the 
theaters  in  the  dLsdiarge  of  his  duty.  The  defendant  replied  that  &is  conduct 
had  l>een  so  insolent,  that  in  the  absence  of  all  apology  he  must  consider  him- 
self dismissed."    The  question  was  left  to  the  jury. 

'  In  GaUo  v.  Brouneker,  4  C.  &  P.  518,  the  servant,  a  travelling  courier,  had 
stopped  at  a  hotel  where  he- had  been  ordered  not  to  stop,  and  acted  sulky,  and 
neglected  two  or  three  times  to  come  when  summoned. 

In  respect  to  IVmetr  v.  Ifamm,  14  M.  &  W.  112,  Mr..  Wood  says  (Mast,  ft 
8erv.  234,  n.):  '*  It  may  be  doubted  whether  the  courts  of  this  country  would 
regard  the  disobedience  of  such  an  order,  under  such  circumstances,  the  mas- 
ter having  notice  of  the  cause  of  its  violation,  as  such  an  evidence  of  insubor- 
dination as  would  justify  the  servant's  dismissal;  indeed  it  would  seem  thai 
such  an  order  might  be  regarded  as  unreasonable.  It  is  true,  there  is  no  im- 
perative legal  duty  upon  a  daughter  to  visit  a  dying  mother,  but  a  daughter 
who  knew  that  her  mother  was  dying,  and  she  was  within  essy  distance  of 
her  and  did  not  visit  her,  would  be  regarded  as  destitute  of  the  ordinary 
instincts  of  humanity,  and  most  people  who  are  fit  to  have  servants  at  all 
would  hardly  care  to  keep  a  person  in  their  employ  who  had  exhibited  sudi 
heartlessness." 

In  Wright  v.  Oib§an,  8  C:  ft  P.  588,  it  was  held  that  where  a  servant  absented 
himself  half  an  hour  beyond  the  proper  time  on  Sunday,  this  was  not  cause  for 
dismissal.  And  so  where  a  gardener  was  absent  one  day  without  leave,  it 
being  his  first  fault.  Thomp»an  v.  DougUu,  Hume's  Decis.  892.  But  otherwise 
as  to  a  gardener  absent  four  days  without  leave.  BM  v.  Lindsay ^  Hume's  Deds. 
898. 

A  servant,  absent  four  days  without  leave,  pleaded  that  she  went  to  see  her 
dying  brother,  and  stayed  with  her  mother  two  dsys  after  the  funeral  to  console 
her  and  to  attend  to  family  matters.  HM^  to  justify^  a  dismissal.  Tmyhr  v. 
JhicheM  ofBdmiUon,  Fras.  Blast,  ft  Serv.  117. 

Eraser  says  (Mast,  ft  Serv.  115):  "  The  fUlure  on  the  part  of  the  asrvant 
must  be  something  more  than  mere  desertion  for  a  day.*' 
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Iiovumxa^  Kmw  Ai^baxt  axx>  Ohioaoo  Railwat  Ookpavt 

v.  SVXHBB. 
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jLh  action  Um  for  a  breach  of  a  oontract  bj  a  railroad  oompaajto  aatabHtb  and 

maintain  a  depot  at  a  certain  place.* 

ACTION  for  breach  of  contract.    The  opmion  itatea  the  ca8e» 
The  plamtiff  had  judgment  below. 


0.  W.  Bashjf,  S.  0.  BayUss,  W.  H.  SuaO,  T.  I.  Xdne  and  T. 
P.  Davis f  for  appellant 

2>.  Moss  and  iL  JZ.  JSUephenaan,  for  appellee. 

MiTOHELLyJ.  On  the  14th  day  of  Noyember,  1881,  Samner 
and  wife  oonreyed  to  the  railway  company  a  strip  of  ground  sixty* 
nz  feet  in  width,  for  a  right  of  way  over  two  adjoining  tracts  of 
land  which  the  former  owned. 

The  deed  contained  a  recital  that  it  was  made  upon  the  consider* 
ation  that  8300  was  paid,  and  upon  the  farther  consideration  that 

*8ee  note»  85  Am.  Bep.  214. 
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the  grantee  covenanted  *^  to  made  a  stock-pass  under  said  road,  and 
a  farm  crossing  over  it,  and  to  fence  said  strip,  and  further  to 
locate  and  maintain  a  depot  at  the  hne  between  the  above  tracts." 

On  the  17th  day  of  January,  1885,  Sumner  brought  this  suit  to 
recover  damages  for  alleged  breaches  of  the  covenants  above  recited. 
The  breaches  assigned  are,  (1)  that  the  railway  company  wholl} 
failed  and  refused  to  establish  and  maintain  a  depot  at  the  plact 
•designated,  and  (2)  that  it  failed  and  refused  to  erect  &iid  main- 
tain fences,  whereby  the  plaintiff  had  sustained  damages  in  yarioos 
ways  specified. 

[Omitting  question  of  damages.] 

Was  the  stipulation  of  the  deed  '^  to  locate  and  maintain  a  depot  ^ 
Toid?  Covenants  of  the  character  in  question,  so  far  as  they  havd 
been  the  subject  of  judicial  interpretation,  are  of  three  classes. 
There  are  those  which  stipulate  for  the  location  of  stations  or 
depots  at  particular  places,  and  which  prohibit  the  location  of  others 
within  prescribed  limits.  All  such  as  contain  restrictive  stipula- 
tions by  which  the  railway  company  undertakes  to  prohibit  itself 
from  thereafter  erecting  other  station-houses  or  depots  within  pre- 
scribed limits,  are  uniformly  held  to  be  void,  as  being  yiolatiye  of 
public  policy. 

Railroad  corporations  are  regarded  as  public  agencies,  owing  du- 
ties to  the  public  generally.  Accordingly,  they  can  make  no  con- 
tract which  shall  prohibit  them  from  serving  the  public  as  Uie 
future  demands  of  business  or  concentration  of  population  may 
require.  Wilhainson  v.  (7.,  R.  L  i&  P.  R.  Cb,,  53  Iowa,  136;  s.g., 
36  Am.  Rep.  206;  Si.  Louis,  etc.,  R.  Co.  v.  Mathers,  104  HL  257; 
St.  Louis,  etc.,  R.  Co.  v.  Mathers,  71  HI.  592;  8.  c,  22  Am.  Rep.  122; 
St.  Joseph,  etc,  R.  Oo.  v.  Rtfoii,  11  Kans.  602;  s.  o.,  15  Am.  Rep. 
857. 

Another  class  consists  of  those  oases  in  which  an  officer  or  other 
person  supposed  to  be  influential  with  a  railway  company,  for  a 
consideration  promised  him,  agrees  to  secure  the  location  of  a  sta- 
tion, depot  or  railway  at  a  particular  place.  A  conspicuous  case  in 
this  class  is  Puller  v.  Dame,  18  Pick.  472.  All  such  contracts  ar& 
void  as  against  public  policy.  Bestor  v.  Wdthen,  60  111.  138;  Lin* 
der  v.  Carpenter,  62  HI.  309. 

Still  another  class  is  that  to  which  the  case  under  consideration 
is  allied.  Such  are  the  cases  in  which  an  agreement  has  been 
mode,  between  an  individual  and  a  railway  corporation,  for  the 
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location  of  a  station  or  depot  at  a  particular  place,  in  consideration 
of  a  donation  of  money  or  property  to  the  corporation,  without  any 
restriction  or  prohibition  against  any  other  location. 

No  case  has  been  brought  to  our  notice,  in  which  this  question 
was  involved,  and  the  decision  of  which  was  not  controlled  by  other 
considerations,  which  condemn  such  an  agreement.  On  the  con-* 
trary,  it  has  been  held  that  an  agreement  to  pay  a  railway  company 
a  stipulated  sum,  in  consideration  that  it  would  locate  its  route  ai^ 
a  particular  place,  is  valid  and  may  be  enforced.  Cumberland  E.. 
Oik  J.  Baaby  9  Watts,  458;  First  Nat  Bk.,  etc.,  v.  Hendrte,  4a 
Iowa,  402;  8.  c,  31  Am.  Rep.  153.  So  a  conditional  subscription, 
of  stock  is  valid.  Xew  AJAany^  sic,  R,  Oo.  v.  McGartnick,  10  Iild. 
499;  s.  a,  71  Am.  Dec.  357;  Jswsti  v.  LawrsncehurghfStCf  R.  Co., 
lOInd.  539. 

A  voluntary  grant  to  a  railroad,  on  condition  that  it  would  locate 
its  route  and  establish  a  depot  at  a  certain  place,  was  sustained  as 
not  being  in  contravention  of  public  policy.  McClurs  v.  Mo.  Riv.j 
sic,  R.  Go,,  9  Kans.  373. 

That  railway  corporations  have  power  to  acquire  either  by  pur- 
chase or  by  donation  lands  for  depot  purposes  is  of  course  not 
questioned;  and  that  donations  or  subscriptions  in  aid  of  railways 
by  counties,  cities  or  townships  may  be  subject  to  terms  and  con- 
ditions in  respect  to  the  location  of  machine  shops,  depots,  etc., 
is  expressly  recognized  by,  and  provided  for,  in  §§  4045  and  4058, 
B.  S.  1881.  Such  conditions  have  been  held  valid  in  cases  of  sub- 
scriptions made  by  townships.  Biiiingsr  v.  Bsll,  65  Ind.  445; 
Broeato  v.  Board,  sic,  73  Ind.  543. 

Public  policy,  as  declared  by  the  legislature  and  enforced  by  this 
court,  permits  counties,  cities  and  townships  to  make  subscriptions 
or  donations  to  railway  corporations,  subject  to  conditions  in  re- 
spect to  the  location  of  depots.  We  can  see  no  good  reason  why 
the  courts  should  declare  a  different  policy  as  between  individuals 
and  railway  companies. 

We  should  doubt  whether  in  either  case  a  restrictive  condition, 
which  should  undertake  to  bind  or  prohibit  the  company  from  pro- 
viding other  facilities  which  might  be  needed  for  the  public  service 
at  other  places,  might  not  invalidate  an  agreement,  but  as  there  is 
nothing  of  that  character  contained  in  the  deed  under  considera- 
tion, we  decide  nothing  beyond  the  question  involved. 

The  case  before  us  is  in  many  respects  analogous  to  Waiisr^'on  v. 
Vol.  LV  —  91 
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Alf^gkmy,  stc^  R.  Co.,  74  Penn.  St  208.  In  that  caae  a  land- 
owner,  for  «  nominal  consideration  in  money,  releaaed  to  the  com- 
pany a  rig^t  of  way  over  his  land,  and  conveyed  to  it  a  lot  on  which 
to  erects  depot  For  a  failure  to  comply  with  the  contract,  it  waa 
there  held  that  the  damage  to  which  the  land-owner  was  entitled 
was  the  additional  valiie  which  the  advantages  of  a  depot  woold 
hitve  given  his  land.  In  a  case  like  this,  the  damages  have  no  re- 
lation to  the  value  of  the  land  conveyed.  They  are  to  be  deter- 
mined by  the  injury  actually  sustained  by  the  failure  of  the  railway 
company  to  perform  its  contract  Oalvutonf  etc,  R.  Cb.  y.  Ffntfir, 
56  Tex.  «6. 

.{Omitting  minor  questions.] 

The  judgment  is  aflbmed  with  costs. 

Petition  for  a  rehearing  overruled. 


MintPHT  V.  Stati. 

OStlnd.  M.) 
Ortminailaw^-'indteimetU  —  ehargingdmU. 

ABlndietment  ehaiging  an  offense  **  on  the  16th  dky  of  Aogosl,  18884,**  is  had 

on  motion  to  qoash. 

CONVIOTION  of  m^ally  selling  intoxicating  liquors.      The 
opinion  states  the  case. 

JB.  0.  8t$eU  and  W»  Hicham^  for  appellant. 

F.  T.  fford,  attomey-generaly  and  W.  B.  fford,  for  State. 

NiBLAGK,  0.  J.  Over  a  motion  to  quash  the  indictment,  the 
appellant  was  tried,  and  over  a  motion  in  arrest  of  judgment,  was 
convicted  of  an  alleged  criminal  offense,  upon  an  indictment,  the 
body  of  which  reads  as  follows: 

'^  The  grand  jurors  of  the  county  of  Owen  and  State  of  Indiana, 
on  their  oath  present  that,  at  the  county  of  Owen,  and  State  of 
Indiana,  on  the  16th  day  of  August,  18884,  one  Thomas  Murphy 
(lid  tlicii  and  there  unlawfully  sell  to  John  Vaughn,  at  and  for  the 
price  ot  ten  cents,  a  less  quantity  than  a  quart  at  a  time,  to-wit, 
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one  gill  of  whiskey,  he,  the  said  Thosias  Murphj^  not  then  And 
there  haring  a  license  to  sell  intoxicating  liquors  in  a  less  qoantltgr 
than  a  quart  at  a  time/'  ^  ^ 

The  only  qaestion  made  on  behalf  of  the  appellant  is  i^n  Vkt 
sufBcieney  of  the  indictment^  the  contention  being  that  the  itidici^ 
ment  is  fatally  defectiyCy  because  the  time  at  which  the  offense  is 
charged  to  have  been  committed  is  subsequent  to  the  return  of 
the  indictment,  and  is  consequently  an  impossible  time. 
•  It  is  agreed  on  behalf  of  the  State,  that  the  fair  inference  from^ 
the  case  of  SkUe  y.  Sammons,  95  Ind.  22,  is  that  an  impossible  date." 
in  an  indictment  is  the  equivalent  of  no  date  at  all,  and  that  as  sectioir 
1756,  B.  S.  1881,  provides  that  no  indictment  or  information  shall 
be  quashed  or  set  aside,  or  proceeding  upon  it  arrested,  for  omitt^ 
tin^;  to  state  the  time  at  which  the  offense  was  committed,,  or  for 
stanhg  the  time  imperfectly,  unless  time  is  of  the  essence  of  the 
offense,  the  fixing  of  an  impossible  date  is  no  longer  a  cause  for 
quashing  an  indictment. 

The  opinion  in  that  case  does  intimate  that  the  imperfect  state* 
ment  of  time  there  under  consideration  might,  perhaps,  have  beea^ 
treated  or  regarded  as  the  equivalent  of  no  statement  of  any  par- 
ticular time,  but  it  really  decides  only  that  an  indictment  ought 
not  to  be  quashed  for  omitting  to  state  the  time  at  which  the  al* 
leged  offense  was  committed,  or  on  account  of  an  imperfect  state- 
ment of  the  time.  There  is  nothing  in  that  case,  either  changing 
or  intimating  any  change  in  the  old  rule,  that  the  allegation  of  an 
impossible  date  vitiates  an  indictment  State  v.  Noland,  29  Ind* 
212;  Moore  Grim.  Law,  §  162.  Nor  does  the  section  of  the  Crim- 
inal Code  of  1881,  referred  to,  work  any  change  in  that  rule.  It 
is  on  the  contrary  inferable  from  the  case  of  State  v.  Samnume, 
supra,  in  question  that  an  indictment  is  bad  which  either  distinctly 
states  an  impossible  date  or  fixes  the  date  of  the  offense  at  a  time 
beyond  that  limited  by  the  statute  of  limitations.  This  inference 
results  .in  part  from  the  rule  impliedly  recognized  in  that  case,  that 
upon  a  motion  to  quash  an  indictment,  it  is  for  the  purposes  of 
the  motion  admitted  by  both  parties  that  the  time  at  which  the 
offense  is  charged  to  have  been  committed  is  correctly  stated,  and 
partly  from  the  conclusion  then  reached  that  the  common-law 
rule,  that  a  day  certain  not  beyond  the  statutory  limit  must  be 
stated  in  an  indictment,  is  still  in  force  in  this  State,  except  in  so 
far  as  it  has  been  changed  or  modified  by  some  statute.     As  has 
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been  seen,  section  1766,  R.  S.  1881,  the  only  sectiou bearing  directly? 
on  the  subject,  only  renders  immaterial  the  omission  to  state  any: 
time  and  an  imperfect  statement  of  time,  and  hence  only  to  that; 
extent  changes  the  common-law  rule. 

Since,  upon  the  motion  to  quash  in  this  case,  it  was  mutually 
admitted  that  the  alleged  unlawful  sale  of  intoxicating  liquor  waa 
made  at  a  date  subsequent  to  the  return  of  the  indictment,  the 
motion  to  quash  the  indictment  ought  to  have  been  sustained. 

The  judgment  is  reversed,  and  the  cause  remanded  with  instmo* 
tions  to  the  court  below  to  sustain  the  motion  to  quash  the  indict*: 
ment  Jteversed  and  rrnnanded. 


BUBDOB  Yn  BoLor. 

006  Ind.  ITS.) 

A$euUon^^.emmpUan'^(f(/tfirom  htuband  to  w^fe  of  eMimpi  propt/rt§. 

MHiete  *  luMband,  whbse  propert:^  is  less  in  valae  than  the  amoont  exempted ' 
f^om  execation,  g^vM  part  to  his  wife^  who  invests  It  in  real  estate  for  her- 
.iMlf,  thai  real  estate  is  npt  liable  for  the  husband's  debts. 


T 


iHE  opinion  states  the  case. 


\  H.  Kidd  and  N.  O.  B'unier,  for  appellantt 
J/l  Oood  and  0.  ff.  Bogu$f  for  appellees 

HowK,  J.  In  this  case  the  only  error  assigned  by  sppellaiit 
Bnrdge,  the  plaintiff  below,  is  that  the  trial  court  erred  in  its  con* 
elusions  of  law  upon  its  special  finding  of  facts. 

At  appellant's  request,  the  court  found  specially  that  the  facts 
of  this  case  were  substantially  as  follows: 

Johnson  M.  Burdge,  plaintiff,  on  the  25th  day  of  April,  1882, 
recovered  judgment  in  the  Wabash  Circuit  Court  against  the 
defendant  Elisha  Bolin,  in  the  sum  of  tl,550.40,  and  costs,  and 
there  was  then  due  and  unpaid  on  such  judgment,  of  principal  and 
interest,  the  sum  of  $1,251.  The  plaintiff  caused  an  execution  to 
be  issued  on  such  judgment  by  the  clerk  of  the  Wabash  Circuit 
Court,  on  the  11th  day  of  October,  1882,  to  the  sheriff  of  Wabash 
county,  and  such  execution  was  by  him  returned  on  the  8th  day  of 
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Janaary,  1883,  that  no  property  of  the  defendant  was  found  upon 
which  to  levj.  On  the  14th  day  of  Augast,  1882,  defendant  Elisha 
Bolin  was  a  resident  householder  of  Wabash  county,  in  this  State, 
and  has  since  continued  to  be  such  a  resident  householder.  On 
such  14th  day  of  August,  1882,  he  owned  household  goods  and  a 
oow  of  the  value  of  $190,  and  had  in  money  and  notes  (350,  which 
constituted  all  his  property  of  any  kind  whatever,  either  within  or 
without  this  State.  On  such  14th  day  of  August,  1882,  defendant 
Elizabeth  Bolin,  purchased  the  property  described  in  the  complaint 
as  lot  No.  40,  in  the  town  of  North  Manchester,  in  Wabash  county, 
of  Levi  J.  Noftzger,  at  the  price  of  $1,400.  Defendant  Elisha 
Bolin  gave  to  his  wife,  without  consideration,  the  money  and  notes 
aforesaid,  amounting  to  t350,  to  be  used  by  her,  and  it  was  so  used 
in  the  purchase  of  such  lot,  and  constituted  the  first  payment 
thereon.  Elisha  Bolin  was  indebted  at  the  time  to  plaintiff  in  the 
sum  of  $1,000,  and  his  wife  Elizabeth  know  of  such  indebtedness. 
The  title  to  such  lot  had  ever  since  remained  in  the  name  of  Elizi^ 
beth  Bolin,  and  since  such  purchase,  Elisha  Bolin  never  had  any 
other  property  than  the  household  furniture  and  cow  aforesaid, 
except  his  earnings  from  his  labor,  which  had  been  consumed  in 
the  support  of  his  family. 

Upon  the  foregoing  facts  the  trial  court  stated  as  its  conclusion 
of  law,  that  Elisha  Bolin,  being  a  resident  householder  on  such  14th 
day  of  August,  1882,  the  personal  property  aforesaid,  amounting  to 
the  sum  of  $540,  was  by  law  exempt  from  execution,  and  there  was 
no  fraud  in  his  giving  his  money  and  notes,  of  the  value  of  $350,  to 
his  wife  and  co-defendant,  Elizabeth  Bolin,  and  that  she  was  entitled 
to  hold  such  property  as  against  the  claims  of  the  plaintiff. 

The  single  question  presented  for  our  decision  by  appellant's 
assignment  of  error  may  be  thus  stated:  Upon  the  facts  specially 
found  by  the  court,  is  there  any  error  in  its  conclusion  of  law?  We 
are  clearly  of  the  opinion  that  this  question  must  be  answered  in 
the  negative.  Of  course,  as  we  have  often  decided,  by  his  exception 
to  the  court's  conclusion  of  law,  appellant  admits  that  the  facts  of 
the  case  were  fully  and  correctly  found  in  the  special  finding,  but 
he  says  that  the  court  has  erred  in  applying  the  law  to  the  facts  so 
found  in  its  conclusion  of  law.  Fairbanks  v.  Meyers,  98  Ind.  92; 
Schindler  v.  Wesiovery  99  Ind.  395;  /Stale  v.  BmmonSy  99  Ind.  452; 
Shoemaker  v.  Smilh,  100  Ind.  40;  Helms  v.  Woffner,  102  Ind.  385. 

Upon  tike  facts  found  by  the  court  in  the  case  under  considera* 
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tion,  admitted  by  appellant  to  have  been  folly  and  correctly  found, 
we  are  strongly  impressed  with  the  opinion  that  the  trial  court 
arrived  at  a  just,  wise,  and  equitable  conclusion  of  law.  The  fun- 
damental law  of  this  State,  in  section  22  of  the  Bill  of  Rights,  has 
enjoined  upon  the  general  assembly  to  recognize  the  privilege  of 
the  debtor  to  enjoy  the  necessary  comforfcs  of  life,  by  wholesome 
laws,  exempting  a  reasonable  amount  of  property  from  seizure 
or  sale  for  the  payment  of  any  debt  or  liability  thereafter  con- 
tracted. Responsive  to  this  constitutional  injunction  the  general 
assembly  has  provided  in  section  703,  Revised  Statutes  1881,  that 
an  amount  of  property  not  exceeding  in  value  $600,  owned  by  any 
resident  householder,  shall  not  be  liable  to  sale  on  execution,  or 
any  other  final  process  from  a  court,  for  any  debt  growing  out  of 
or  founded  upon  a  contract,  express  or  implied.  This  court  has 
uniformly  held  that  our  statutes  of  exemption  of  a  debtor's  prop- 
erty from  seizure  or  sale  for  the  payment  of  any  contract,  debt  or 
liability,  must  be  liberally  construed.  Chr$gory  v.  Lateh&m,  53  Ind* 
449;  Kelly  v.  McFitdden,  80  Ind.  536;  Ptieit  v.  Beard,  86  Ind.  172; 
8.  c,  44  Am.  Rep.  280;  ffaas  v.  Shaw,  91  Ind.  384;  s.  c,  46  Am, 
Rep.  607;  Staie  v.  Read,  94  Ind.  103;  Barhley  v.  Mahon,  95  Ind. 
101;  Butner  v.  Bowser,  104  Ind.  255. 

It  cannot  be  doabted,  as  it  seems  to  us,  that  the  money  and 
notes  owned  by  Blisha  Bolin,  and  by  him  given  to  his  wife  Eliza- 
beth, in  August,  1882,  were  then  and  there,  upon  the  facts  found 
by  the  court,  exempt  from  seizure  and  sale  for  the  payment  of  any 
debt,  founded  upon  or  growing  out  of  a  contract,  express  or  im- 
plied. Where  the  right  to  an  exemption  of  property  from  seizure 
and  sale  on  execution  clearly  exists  under  the  law,  we  have  often 
held,  and  correctly  so,  we  think,  that  merely  formal  or  technical 
objections  will  not  be  allowed  to  prevent  the  debtor  from  claiming 
the  benefit  of  his  exemption.  Douch  v.  Rahner,  61  Ind.  64 ;  Hiaas 
V.  Shaw,  supra;  Butner  v.  Bowser,  supra. 

In  the  case  in  hand,  appellant  sought  to  enforce  the  collection  of 
his  judgment  against  Elisha  Bolin,  by  subjecting  to  sale  thereunder 
a  certain  town  lot,  the  title  to  which  lot  was  in  Elizabeth  Bolin, 
the  wife  of  Elisha  Bolin,  upon  the  ground  that  he  had  purchased 
such  lot  and  made  the  first  payment  thereon,  and  had  fraudulently 
procured  the  deed  of  such  lot  to  be  executed  to  his  wife,  Elizabeth 
Bolin,  with  the  fraudulent  intention  of  cheating,  hindering  and 
delaying  his  creditors,  and  especially  appellant,  in  the  collection 
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of  their  claims  against  him.  Appellees  answered  by  a  general 
denial  of  the  complaint  The  facts  found  by  the  court,  and  cor- 
rectly found  as  appellant  admits,  conclusively  show  that  Elisha 
Bolin  did  not  purchase  such  town  lot,  and  that  there  was  no  fraud 
whateyer  in  the  purchase  or  conyeyance  of  such  lot  to  his  wife, 
Elizabeth  Bolin. 

In  Oarhart  t.  Harshaw,  45  Wis.  340;  s.  c,  30  Am.  Rep.  752,  it 
was  held  by  the  Supreme  Court  of  Wisconsin,  that  the  owner  of 
property  exempt  f jrom  forced  sale  may  sell  it  or  give  it  away,  and 
when  the  title  has  in  fact  passed  to  the  yendee  or  donee,  the  prop- 
erty is  not  subject  to  execution  for  the  former  owner's  debts,  what- 
ever may  have  been  his  motive  in  the  sale  or  gift.  So  in  DeUuh* 
mut  Y.  Trau,  44  Iowa,  613,  it  was  held  by  the  Supreme  Court  of 
Iowa,  that  a  voluntary  conveyance  will  be  held  void,  i%B  against 
creditors,  only  when  the  property  conveyed  is  liable  to  be  taken  in 
execution  for  the  payment  of  debts.  To  the  same  effect  substan- 
tially are  the  following  cases  from  our  own  reports.  Watlaee  v. 
Lawyer,  54  Ind.  501;  s.  o.,  23  Am.  Bep.  661;  Abai  v.  Biddk,  7S 
Ind.  345;  Lawry  v.  McAlister,  86  Ind.  543. 

We  find  no  error  in  the  record  of  this  cause  of  which  appellant 

can  complain. 

The  judgment  is  aiBrmed  with  costs. 

Judgmml  affirmed. 


HoiroK  T.  OsAHur. 

€l06lDd.l9S4 

A  smety  who  pays  a  note  whldh  he  might  have  avi^ded  beoauae  of  an  altera- 
tkm  hj  the  addition  of  another  maker  without  his  oonsent,  maj  compel  oon« 
tribaUon  from  oo-saretles  who  signed  it  after  such  addition. 

In  cMe  of  an  irregnhtr  indorsement,  parol  evidence  is  competent  as  between 
the  parties,  to  show  that  apparent  indorsers  were  sureties. 


T 


HE  opinion  states  the  case. 

(7.  E.  Barrett,  J.  T.  Hays  and  M.  J.  Hays,  for  appellant 


J.  S.  Bays,  J.  T.  Beashy,  A*  B.  Wittiams,  3.  O.  Oaulson  and 
W.  S.  Maple,  for  appellees. 
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Elliott^  J.  The  material  allegations  of  the  second  and  third 
paragraphs  of  the  appellant's  complaint  are  substantially  the  same, 
411(1  may  be  thus  summarized:  That  Hostetler  and  Williams  were 
partners,  and  as  such  had  executed  a  promissory  note  for  1500  to 
the  Sullivan  County  Bank,  upon  which  Shields  and  Beasley  were 
sureties;  that  on  the  19lh  day  of  May,  1883,  the  note  was  due  and 
unpaid;  that  Hostetler  and  Williams  were  then  insolvent,  and  have 
since  so  continued;  that  in  renewal  of  the  unpaid  note  that  set 
forth  in  the  complaint  was  executed,  payable  to  W.  11.  Crowden 
president;  that  the  note  last  mentioned  was  signed  by  Hostetler 
and  Williams,  and  by  the  appellant  immediately  below  their  names; 
that  it  was  then  taken  to  the  officers  of  the  bank,  who  refused  to 
accept  it;  that  thereupon  Hostetler  and  Williams,  without  the 
knowledge  or  consent  of  the  appellant,  solicited  Sanford  Graham 
to  sign  it;  that  he  did  sign  it,  and  it  was  again  presented  to  the 
bank  officers,  and  again  rejected;  that  without  the  knowledge  and 
consent  of  the  appellant,  Hostetler  and  Williams  induced  Ephraim 
Beasley  and  David  Shields  to  sign  the  note  on  the  back;  that  this 
was  done  without  the  consent  or  knowledge  of  the  appellant,  and 
prior  to  its  delivery  to  the  bank;  that  Beasley  and  Shields  knew 
that  the  note  was  executed  for  the  purpose  of  renewing  the  note  on 
which  they  were  sureties;  that  after  the  note  bad  been  thus  signed 
on  the  back  by  Beasley  and  Shields,  it  was  accepted  by  the  bank 
in  payment  of  the  note  previously  executed,  and  of  this  Beasley 
and  Shields  had  notice;  that  after  the  note  became  due  it  was  paid 
by  appellant;  that  when  he  paid  it  he  did  not  know  that  he  was 
released,  but  believed  that  he  was  liable  on  the  note.  Prayer  for 
contribution  from  Shields  and  Graham. 

It  is  established  by  our  decisions  that  as  a  general  rule  the  addi- 
tion of  a  name  to  a  promissory  note,  without  the  knowledge  of  a 
surety,  is  such  an  alteration  as  releases  him  from  liability.  Nichol- 
son V.  Combs,  90  Ind.  515;  s.  c,  46  Am.  Rep.  2'^9;  Favorite  v. 
Slidham,  84  Ind.  428;  Bowers  v.  Brigga,  20  Ind.  139;  Henry  v, 
CoatSy  17  Ind.  161;  Harper  v.  State,  1  Blackf.  61. 

This  however  is  a  general  rule,  and  applicable  to  a  controversy 
between  the  payee  and  the  makers  and  indorsers,  or  sureties  of  the 
note.  Even  in  such  cases  it  is  not  without  limitations,  but  we 
need  not  here  define  those  limitations,  for  the  reason  that  in  this 
instance  the  general  rule  can  have  no  application  at  all  in  favor  of 
the  parties  who  indorsed  the  note  after  it  was  signed  by  the  appcl* 
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iant  The  qaestion  here  is  very  diBerent  from  that  presented  in 
ordinary  cases,  since  here  the  party  who  had  a  right  to  complain 
Tolantarily  ratified  the  execution  of  the  note  and  paid  it  in  full. 
It  seems  quite  clear  to  us  that  those  who  signed  or  indorsed  the 
note  after  it  had  been  signed  by  the  appellants  and  by  the  party 
whose  name  was  added  as  a  maker  without  his  knowledge,  cannot 
successfully  insist  that  he  has  no  rights  because  he  did  not  resist 
the  enforcement  of  the  note.  We  can  conceive  of  no  reason  why 
the  appellant  had  not  a  right,  at  least  as  against  those  who  became 
liable  on  the  note  after  he  had  signed  it,  and  after  the  name  of 
another  maker  had  been  affixed,  to  ratify  the  execution  of  the 
note.  This  he  did  in  the  most  emphatic  way.  Our  decision  on 
this  point  is,  that  the  fact  that  the  appellant  might  have  successfully 
resisted  the  enforcement  of  the  note  does  not  of  itself  deprive  him 
of  a  right  to  contribution  from  those  who  occupied  toward  him  the 
relation  of  co-sureties.  If  the  appellees  were  sureties  on  the  note 
they  were  liable  to  the  payee,  although  as  to  some  of  the  prior  par- 
ties the  note  was  invalid.  Hunter  v.  Fitzmaurtce,  102  Ind.  449; 
Belms  v.  Wayne  Agr'l  Co.,  73  Ind.  326;  s.  c,  38  Am.  Rep.  147. 
Their  liability  was  therefore  not  affected  by  the  fact  that  the  ap- 
pellant might,  had  he  so  elected,  have  defeated  the  collection  of  the 
Bote.  Payment  of  the  note  did  not  injuriously  affect  the  rights  of 
the  appellees,  for  they,  as  subsequent  parties,  were  bound,  although 
the  appellant  might  have  escaped  liability  had  he  stood  upon  his 
legal  rights,  and  hence  his  adoption  of  the  note  did  them  no  injury. 
Bowser  v.  Retutettf  31  Ind.  128.  The  ruling  of  the  trial  court  on 
the  demurrer  to  the  complaint  cannot  therefore  be  sustained  on  the 
ground  that  the  failure  of  the  appellant  to  contest  the  enforcement 
of  the  note  bars  him  of  all  right  to  sue  for  contribution. 

A  more  difficult  question  than  that  decided  remains,  and  that  is 
this:  Can  the  appellant  bo  regarded  as  a  co-surety  with  the  ap- 
pellees? It  is  by  no  means  every  case  of  suretyship  in  which  there 
is  a  right  to  contribution;  on  the  contrary,  this  right  exists  only 
where  the  relation  of  the  parties  is  that  of  co- sureties.  Brandt 
Suretyship  and  Guaranty,  §§  220,  225;  Baylies  Sureties,  321;  Sal- 
yers  v.  Soss,  15  Ind.  130.  If  the  parties  can  be  regarded  as  co- 
sureties, then  the  appellant  has  a  right  to  contribution;  otherwise 
he  has  no  such  right. 

Very  many  authorities  are  cited  by  counsel  to  prove  that  the  in- 
dorsement of  a  note  cannot  be  so  explained  by  parol  evidence  as  to 
Vol.  LV  —  92 
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Bhow  that  the  liability  assumed  was  that  of  maker  or  surety.  These 
authorities  would  be  in  point  if  the  indorsement  had  been  regalar, 
and  if  the  controTersy  were  between  the  holder  of  the  note  and  the 
parties  liable  upon  it;  but  they  are  not  in  point  here,  where  the 
controversy  is  between  the  parties  liable  upon  the  note  and  the  in- 
dorsement is  an  irregular  one.  Counsel  for  appellee  mistake  the 
point  of  the  controyersy  and  discuss  a  question  entirely  foreign  to 
it,  for  the  point  upon  which  this  case  turns  is  whether  the  relation 
between  those  liable  on  the  note  may,  as  between  themselves  and 
in  respect  to  such  an  indorsement  as  that  made  by  the  appellees,  be 
shown  by  parol  evidence.  The  general  rule  undoubtedly  is  that 
the  relation  of  the  parties  liable  upon  a  promissory  note  to  each 
other  may  be  shown  by  oral  testimony.  Dunn  v.  Sparkf,  7  Ind. 
490;  Lacjf  v.  Lofton,  26  Ind.  324;  Ifurre  v.  Ohilienden,  56  Ind. 
462;  Bowser  v.  BendeU,  31  Ind.  128;  Oore  v.  Wihon,  40  Ind.  204; 
Houston  V.  Bruner,  39  Ind.  376,  see  p.  383;  Harshman  v.  Arm- 
strong,  48  Ind.  126;  ScAooley  v.  Fktehsr^  45  Ind.  86;  Baldwin  v. 
Fleming,  90  Ind.  177,  see  p.  180;  Wells  v.  Miller,  66  N.  Y.  255; 
Blaie  v.  Cole,  22  Pick.  97;  Monson  v.  Drakeley,  40  Conn.  552;  8.  o.» 
16  Am.  Rep.  74;  Oragthome  v.  Swinburne,  14  Vesey,  160;  Oldham 
Y,  Broom,  28  Ohio  St  41;  Adams  v.  Flanagan,  36  Vt  400. 

The  doctrine  of  the  case  of  Norton  v.  Ooons,  6  N.  Y.  33,  has 
been  often  denied,  and  in  effect,  though  not  in  terms,  is  overruled 
by  the  case  of  Wells  v.  Miller,  supra,  so  far  as  it  decides  any  point 
relevant  to  the  present  discussion.  Some  expressions  found  in 
Armstrong  v.  Harshfnan,  61  Ind.  52;  8.  c,  28  Am.  Bep.  665,  seem 
to  indicate  a  difiFerent  rule  from  that  here  stated  by  us  and  sus* 
tained  by  the  authorities  referred  to,  but  there  was  no  question 
before  the  court  which  rendered  it  necessary  to  decide  any  thing 
upon  the  point,  for  the  court  said:  ''No  evidence  of  such  con- 
tract was  given  in  the  cause.  Indeed  the  case  was  tried  on  the 
theory  that  such  contract  was  unnecessary.'' 

Assuming  that  the  general  rule  is  that  the  relations  between  the 
parties  liable  on  the  promissory  note  may,  as  between  themselves, 
be  shown  by  parol,  our  next  inquiry  is  whether  this  case  is  within 
the  operation  of  that  rule.  Prima  facie,  the  liability  assumed  by 
the  appellees  was  that  of  indorsers,  and  the  questions  are:  let. 
Oan  the  appellant  be  permitted  to  show  that  the  appellees  were 
sureties  and  not  indorsers?  2d.  Do  the  foots  pleaded  show  that 
they  were  sureties?    Of  these  in  their  order. 


NOVEMBER  TERM,  1885.  73] 

Houck  V.  Graham 

We  think  that  the  appellant  had  a  right  to  show  that  the  appel- 
lees were  sureties,  and  not  indorsers.  It  seems  clear  from  the 
authorities  to  which  we  have  referred  that  this  would  be  so  even  if 
the  names  of  the  appellees  had  followed  that  of  the  payee;  indeed, 
this  is  expressly  decided  in  some  of  the  cases  cited.  Laey  y.  Lof* 
ton,  supra;  Nurre  y.  Chittenden^  supra.  But  in  this  instance  the 
names  of  the  appellees  do  not  follow  that  of  the  payee,  for  the 
payee's  name  appears  only  in  the  body  of  the  note.  It  is  therefore, 
as  we  intimated,  an  irregular  indorsement.  As  between  the  payee 
and  parties  liable  on  the  note,  it  was  competent  to  show  that  the 
appellees  placed  their  names  upon  the  note  as  makers. 

In  Browning  t.  Memit,  61  Ind.  425,  it  was  said  of  the  rule  just 
stated,  that  **  This  is  the  law  in  this  State,  as  settled  by  numerous 
decisions  of  this  court"  In  support  of  this  statement  the  court 
cited  the  cases  of  Vore  y.  Bursty  13  Ind.  551;  8%U  t.  Leslie,  16 
Ind.  286;  Snyder  y.  Oatman,  16  Ind.  265;  McOaughey  y.  Elliott^ 
18  Ind.  121;  DraJes  y.  Markle,  21  Ind.  433;  Houston  y.  Bruner,  39 
Ind.  376;  Roberts  y.  Masters,  40  Ind,  461;  Bronson  y.  Alexander, 
48  Ind.  244,  and  Nurre  y.  ChxtteTiden,  supra.  Other  decisions  of 
this  court  assert  the  same  doctrine.  Armstrong  y.  Harshman^ 
supra;  Stack  y.  Beach,  74  Ind.  571;  8.  o.,  39  Am.  Rep.  113;  Smythc 
y.  Scott,  106  Ind.  245.  The  decision  in  Kealing  y.  VansuMe,  74 
Ind.  529;  s.  o.,  39  Am.  Hep.  101,  does  not  conflict  with  the  rule 
affirmed  in  the  oases  cited,  as  appears  from  what  was  there  said  in 
approyal  of  Browning  y.  Merritt,  supra,  and  indeed  from  the 
entire  scope  of  the  opinion. 

The  facts  stated  in  the  complaint,  and  conceded  by  the  demurrer 
to  be  true,  show  that  the  parties  to  the  note,  except  Hostetler  and 
Williams,  were  sureties,  for  they  signed  and  indorsed  the  note  to 
giye  Hostetler  and  Williams  credit,  and  not  in  the  regular  mode. 
The  rule  is  that  where  parties  appear  to  be  sureties  they  will  be 
presumed  to  be  co-sureties. 

In  Warner  y.  Prtce,  3  Wend.  397,  it  was  said:  **  They  must  all 
be  considered  co-sureties  unless  a  state  of  facts  be  shown  to  the 
court  from  which  it  shall  appear  positiyely,  or  by  legal  Intendment, 
that  these  defendants  intended,  as  to  the  subsequent  signer,  to 
stand  in  the  character  of  principals.'*  Bagott  y.  Mullen,  92  Ind. 
332;  8.  c,  2  Am.  Rep.  351;  McNIril  y.  Sanford,  3  B.  Monr.  11. 

The  presumption  therefore  is  in  fayor  of  the  appellant  if  he  can 
be  regarded  as  a  surety  at  all,  and  of  this  there  can  be  no  doubt, 
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for  it  is  averred  that  the  appellees  knew  that  the  note  was  given  in 
renewal  of  a  note  executed  by  Hostetler  and  Wiliiams,  and  on 
which  they  were  themselves  sureties.  They  and  not  the  appellant 
were  liable  on  the  note  which  the  note  now  in  controversy  was  exe- 
cuted to  pay,  and  a  burden  was  lifted  from  them.  Equity  would 
seem  to  require  that  they  rather  than  the  appellant  should  suffer, 
for  they  knew  that  their  principals,  for  whom  they  were  already 
bound,  were  insolvent,  and  they  knew  also  that  the  note  signed  by 
the  appellant  was  executed  to  pay  the  debt  on  which  they  stood  as 
sureties  for  insolvent  principals.  The  facts  create  a  strong  equity 
in  favor  of  the  appellant,  and  show  that  he  has  a  just  claim  to 
compel  contribution.  It  was  known  to  the  appellees  that  the  ap- 
pellant was  a  surety,  but  if  it  had  not  been  known  he  might  have 
shown  that  fact. 

In  the  well  considered  case  of  Monson  v.  DrakeUyy  40  Conn.  552; 
8. 0.,  16  Am.  Rep.  74,  it  was  said:  *^  If  several  persons  or  sets  of  per- 
sons enter  into  contracts  of  suretyship  which  are  the  same  in  their 
legal  operation  and  character,  though  by  different  instruments,  at 
different  times,  and  without  the  knowledge  of  each  other,  they  will 
be  bound  to  mutual  contribution.  1  Lead.  Gas.  in  Equity,  156,  and 
cases  there  cited.  So  far  as  mutuality  in  contribution  in  fact  exists, 
it  does  not  depend  on  the  relation  of  joint  makers  of  an  obligation, 
but  entirely  on  that  of  co-suretyship.  The  signature  of  a  surety  is 
not  joint  in  its  character  but  several,  and  co-sureties  may  sign  the 
paper  at  different  times,  and  indeed  different  papers,  and  in  ignor- 
ance of  the  undertakings  of  each  other,  and  still  preserve  their 
mutuality  with  respect  to  contribution.  A  party  may  be  so  situa- 
ted as  not  to  be  liable  to  the  holder  as  a  maker,  and  therefore  not 
in  a  condition  to  seek  contribution  from  other  parties  who  are 
sureties,  and  still  retain  to  them  such  a  relation  that  in  the  event 
of  payment  by  one  of  them  he  will  be  liable  to  contribute."  The 
decision  in  the  case  from  which  wo  have  quoted  goes  much  further 
than  we  need  do  here,  for  here  it  appears  that  the  parties  who 
placed  their  names  on  the  back  of  the  note  knew  that  the  party 
who  now  claiins  contribution  was  a  mere  surety.  They  knew  indeed 
tnore  than  this,  for  they  knew  that  the  debt  for  which  the  note 
was  executed  was  one  for  which  they  themselves  were  liable  as  sure- 
ties for  insolvent  principals,  and  that  their  names  were  required  in 
order  to  induce  the  creditor  to  accept  the  note  in  payment  of  that 
previously  executed. 
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We  cannot  agree  with  appellant  that  he  has  a  right  to  collect 
the  fall  amonnt  of  the  note  f rqm  the  appellees  Shields  and  Beasley. 
The  utmost  that  he  can  claim  is  that  they  were  co-sureties  with 
him  for  Hostetler  and  Williams,  and  he  has  united  with  them  in 
giving  Hostetler  and  Wjlliams  credit  with  the  payee  of  the  note. 
The  appellant  cannot  as  against  subsequent  parties,  who  signed  on 
the  faith  of  his  signature,  claim  a  right  to  enforce  payment  of  the- 
entire  sum  evidenced  by  the  note,  for  his  signature,  we  must  pre- 
sume, induced  them  to  also  undertake  as  sureties  for  the  princi- 
pals, Hostetler  and  Williams.  As  against  those  who  subsequently 
signed  the  note,  he  has  a  right  to  ask  nothing  more  than  contribu- 
tion, for  the  clear  implication  is  that  they*  acting  on  the  faith  thai 
he  had  signed  the  note,  and  was  bound  upon  it,  became  parties  to 
it  as  sureties,  and  as  they  were  sureties  with  him  he  can  do  no* 
more  than  compel  them  to  share  the  loss  with  him.  This  certainly 
should  be  held  in  all  cases  where,  as  here,  the  party  ratifies  the 
transaction  by  paying  the  note. 

The  second  and  third  paragraphs  of  the  complaint  show  a  cause 
of  action,  because  they  state  facts  entitling  the  appellant  to  judg- 
ment against  the  appellees  Shields  and  Beasley  for  contribution. 
The  prayer  for  relief  does  not  determine  the  character  of  the  plead- 
ing, nor  assign  it  a  particular  theory.  The  facts  give  it  character 
and  effect.  It  is  the  substantial  facts,  and  not  the  general  state- 
ments in  the  form  of  conclusions,  made  either  by  a  pleader  or  wit- 
ness that  control  a  cause.  Equity  looks  through  form  to  substance, 
and  here  the  substance  is  that  those  parties  all  signed  the  note  for 
the  purpose  of  giving  Hostetlei'  and  Williams  credit  with  the  payee 
of  the  note.  Proctor  v.  Obb,  104  Ind.  373.  No  mere  general  state* 
ments  of  a  witness  nor  any  conclusions  of  a  pleader  can  change  the 
legal  effect  of  the  substantive  facts  of  a  business  transaction. 

Judgment  reversed. 
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Ksw  YoBK,  Ohioaoo  akd  St.  Louis  Railway  Go.  t.  Atmu 

aosiDd.mj 

Agitimr    whm  eandd&nd  ommtr* 

Ani -Agistor  hsTliig  bj  oontraot  a  special  ownenliip  aad  intonsl  In  sheep  in  YiSm 
eostodj  and  in  their  increase,  maj  maintain  as  '*  owner  **  an  aodon  for  the 
negligent  killing  of  them  bj  a  railroad  oompanj. 

ACTION  for  the  yalae  of  sheep  killed.    The  opinion  statet  tht 
case.    The  plaintifl  had  judgment  below. 

J.  S.  Frtaser  and  W.  D  FroMer,  for  appellant. 
T.  R.  Marshatt  and  W.  F.  MoNagny^  for  appellee. 

Mitchell^  J.  Aner  reooTered  a  judgment  against  the  railroad 
oompany  for  $109JS0y  the  ralue  of  sheep  killed  and  injured  on  the 
company's  right  of  way. 

The  appellant  claims  a  reyeraal  on  the  ground  that  the  appeUee 
was  not  the  owner  of  the  sheep. 

'  The  facts  were  found  by  the  oourt,  and  were  as  follows:  In  the 
fall  of  1883)  Daniel  Bros,  delivered  twenty-three  sheep  to  the  plain- 
tifiF  under  the  following  arrangement:  Auer  was  to  receive  the 
sheep  and  keep  and  care  for  them  on  his  farm.  He  had  the  right 
at  his  pleasure  to  return  the  identical  sheep  received^  and  was  to 
deliver  one-half  the  increase  and  one-half  the  wool  to  Daniel  Bros. 
If  any  of  those  originally  delivered  or  of  the  increase  died  of  disease, 
or  from  natural  causes,  it  was  agreed  that  such  loss  of  those  deliv- 
ered, and  of  one-half  the  increase,  should  be  borne  by  Daniel  Bros. 
If  any  of  the  sheep  should  stray  away  and  be  lost,  or  if  any  should 
be  killed  by  dogs,  or  otherwise  hurt  or  injured,  Auer  was  to  account 
for  their  value.  The  remainder  of  the  increase  were  to  be  his 
property  while  he  had  them  in  possession.  Before  those  received 
had  been  returned,  or  any  division  of  the  increase  made,  the  flock 
escaped  out  of  Auer's  possession,  through  a  defective  fence,  on  to 
the  defendant's  right  of  way.  Nineteen  were  killed  by  the  cars 
and  four  injured.  Of  those  killed  three  were  of  the  number  re- 
ceived from  Daniel  Bros.,  the  remainder  were  of  the  undivided  in- 
crease. 

Upon  the  facts  found  the  court  stated  as  a  conclusion  that  the 


NOVJilCBSS  TBBM,  1885.  .73^ 

Now  Toric»  Chieigo  and  St.  Louis  Rfttlwaj  CompMij  ▼.  Aaer. 

plainti£F  was  entitled  to  recover  the  Talue  of  the  sheep  killed  and 
injared. 

The  statute  which  imposes  liability  on  railroad  companieB  for 
stook  killed  gives  the  right  of  action  to  the  owner  of  the  stock* 
The  question  is,  who  was  the  owner?  As  to  the  undivided  increase^ 
the  ownership  was  in  the  plaintiff.  Tliis  is  upon  the  principle  ap* 
plied  in  analogous  cases,  in  which  the  relation  of  landlord  and 
tenant  exists.  The  holding  in  such  cases  uniformly  is,  that  the 
title  to  the  whole  of  that  which  is  to  be  delivered  as  rent, 
remains  in  the  tenant  until  delivery  is  made.  He  is  regarded 
as  the  owner.  For  an  injury  to  the  property  while  so  in  pos- 
session of  a  tenant,  he  is  entitled  to  maintain  an  action  as  owner. 
Chicago^  etc.,  Ry.  Co.  v.  Linard,  94  Ind«  319;  8.  o.,  48  Am.  Rep. 
155,  and  cases  cited.  The  case  cited  and  those  referred  to  are  not 
distinguishable  in  principle  from  the  one  under  consideration. 

By  the  common  law,  an  agister  had  such  title  in  virtue  of  his 
possession  as  enabled  him  to  maintain  trespass  or  trover  for  an  in* 
jury  to  or  conversion  of  the  cattle.  Story  Bailments,  §  443. 
Whether  one  having  animals  in  agistment,  with  no  such  special 
agreement  as  appears  in  the  case  before  us,  oould  maintain  an  action 
as'owoer,  we  need  not  determine.  Under  the  arrangement  set  out  in 
the  special  finding,  it  clearly  follows  the  plaintiff  was  the  owner. 

On  behalf  of  the  appellant,  it  is  contended  that  the  right  of  pos- 
session which  the  appellee  had  did  not  invest  him  with  title  as 
owner.  Reliance  is  placed  upon  the  definition  of  the  term  ''  owner." 
Owner,  as  defined  by  Bouvier  is,  "  He  who  has  dominion  of  a  thing, 
real  or  personal,  corporeal  or  incorporeal,  which  he  has  a  right  to 
enjoy  and  do  with  as  he  pleases  —  even  to  spoil  or  destroy  it,''  etc. 
Within  the  definition  given,  we  think  under  the  contract,  Auer 
was  the  owner  of  the  increase  until  Daniel  Bros.'  share  was  deliv- 
ered to  them.  He  had  complete  dominion  of  them,  even  to  the  ex- 
clusion of  Daniel  Bros.  He  was  absolutely  accountable  for  the 
whole  number.  If  he  could  show  that  some  died  of  disease  or  from 
natural  causes  he  was  exonerated  from  paying  the  value  of  those  so 
accounted  for.  Until  the  share  to  which  Daniel  Bros,  were  entitled 
was  ascertained  and  delivered  to  them,  they  were  not  joint  owners 
with  the  plaintiff.  If  they  had  taken  possession  of  the  sheep  with- 
out his  consent,  he  could  have  maintained  replevin  against  them, 
and  if  they  had  sued  for  the  injury,  the  railway  company  could  have 
successfully  defended  on  the  ground  that  Auer  was  the  owner. 
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As  to  the  three  which  were  of  the  number  originally-  received^ 
the  conclusion  that  the  plaintiff  was  entitled  to  recover  for  their  loai 
was  also  correct. 

When  the  sheep  were  killed  or  injured,. the  plaintiff  was  at  onoe 
liable  to  Daniel  Bros,  under  his  contract.  They  could  have  main- 
tained a  suit  against  him  directly. 

In  the  case  of  WeUy  v.  IndiatutpoliSf  eic,  R.  Co.,  105  Ind.  55,  it 
was  held  that  the  borrower  of  an  animal,  which  was  injured  while 
in  his  possession,  stood  in  the  relation  of  owner  to  the  company  on 
whose  right  of  way  the  injury  occurred.*  When  one  is  in  possession 
of  property  under  such  an  arrangement  thftt  he  is  accountable  for  it^ 
or  for  any  injury  to  it  in  any  event,  such  person  may  sue  to  recover 
for  any  loss  or  injury  done  the  property  while  it  is  so  in  his  pos- 
session. In  such  a  case  the  person  in  possession  is  treated  as  the 
owner,  and  is  entitled  to  all  the  rights  of  an  owner.  Louisville^ 
s/c,  JZy.  Co.  T.  Goodbar,  88  Ind.  213;  Fuller  t.  Outiie,  100  Ind. 
237;  a.  a,  50  Am.  Bep.  786;  Story  Agency,  §  398. 

As  the  plaintiff  had  the  exclusive  right  of  possession  of  all  the 
sheep  and  was  liable  absolutely  and  at  once  for  the  value  of  those 
killed  or  injured,  he  was  faisly  the  owner  within  the  meaning  of 
the  statute. 

The  judgment  is  aflSrmed,  with  costs. 

Jut^meni  affirmed. 


IVDIAVA,   BLOOXDfrCaOK  AND   WXSIBBV  RjLILWAY  OoXFA2rr  T» 

Obebkb. 

(100  Ind.  fro.) 

Wegligenee — eofdributerif  —  aeUan  far  kUUng  penon  ol  rmOdeaiif  erouS/ng^^^ 

hurden  of  proof 

In  an  action  against  a  railwaj  for  killing  a  person  at  a  highway  crossing,  it  mnai 
Iw  afllnnativelj  shown  that  the  deceased  was  free  from  negligence,  f 

ACTION  for  death  of  plaintiffs  intestate  by  negligence.     The 
opinion  states  the  case.    The  plaintiff  had  judgment  below. 

*  This  however  was  obfiter  dieta,-^  Rbp. 

t  See  Schum  ▼.  Penn,  E,  Co.  (107  Penn.  St.  8),  62  Am.  Bep.  468. 
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a  W.  Ibirbanhs,  R.  B.  F.  Pierce,  W .  T.  Brush,  P.  S.  Kennedg 
and  S.  C.  Kennedy,  for  appeUant. 

,/;  if.  Thwnpexm,  W.  B.  Herod,  T.  L.  SMwell  and  W.  H.  Thamp- 
son,  for  appellee. 

Mitchell,  J.  This  action  was  brought  by  Sarah  A.  Oreene, 
administratrix  of  the  estate  of  Joseph  W.  Greene,  against  the  In- 
diana, Bloomington  and  Western  Railway  Company,  to  recover 
damages  for  wrongfully  causing  the  death  of  of  her  intestate,  who 
was  also  her  husband. 

She  recovered  a  judgment  in  the  court  below.  A  reversal  of  that 
judgment  is  contended  for  upon  two  grounds: 

1.  Because  it  is  said  the  evidence  wholly  fails  to  show  that  the 
deceased  was  free  from  contributory  fault. 

2..  Because  the  case  was  put  to  the  jury  on  an  erroneous  theory 
by  the  court  in  its  instructions. 

Although  the  record  embraces  nearly  1,000  pages  of  testimony, 
some  fac^«.  of  controlling  importance  are  undisputed. 

The  deceased,  at  the  time  of  and  for  more  than  six  months  prior 
to  his  death,  was  engaged  in  driving  a  public  conveyance  between 
the  city  of  Grawfordsville  and  the  town  of  Alamo.  During  this 
time  he  had  regularly  passed  over  the  place  where  the  accident  oo* 
curred  twice  each  week,  and  was  familiar  with  the  crossing  and  its 
surroundings,  and  with  the  running  of  trains  on  the  appellant's 
railway.  So  far  as  appears  no  change  in  respect  to  these  had  oc 
curred  during  that  period.  On  the  12th  day  of  March,  1883,  while 
making  his  usual  trip,  he  was  seated  on  the  front  seat  of  a  covered 
hack,  in  which  he  was  carrying  a  gentleman  and  lady  as  passengers. 
At  the  point  where  the  gravel  road,  along  which  he  was  proceed- 
ing, crosses  the  appellant's  railway,  his  hack  was  brought  into  col- 
lision with  one  of  the  appellant's  western  bound  passenger  trains. 
The  hack  was  demolished.  The  intestate  and  both  passengers  were 
almost  instantly  killed.  No  person  who  lived  to  give  any  account 
of  the  occurrence,  except  the  engineer  on  the  engine,  witnessed 
the  collision,  so  as  to  be  able  to  describe  the  manner  in  which  the 
deceased  approached  the  crossing.  The  only  evidence  upon  that, 
aubject,  other  than  that  given  by  the  engineer,  was  to  the  efiFect 
that  the  decedent  was  seen  some  200  yards  distant,  driving  in  a 
''jog  trot,"  in  the  direction  of  the  erossing.  The  engineer  testi- 
VouLV  — »8 
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ffed  that  when  he  first  saw  the  team  and  hack  they  were  abont  fifty 
feet  from  the  ti*acky  approaching  it  rapidly;  that  the  driver  was 
'Meaning  forward  as  though  he  was  urging  his  horses/' and  thai 
one  of  the  horses  was  galloping  and  the  other  trotting.  He  re- 
versed his  engine  and  applied  the  air-brakes,  but  was  unable  to 
stop  his  engine  in  time  to  avoid  the  collision.  There  was  no  im- 
]ieachment  of  this  witness,  nor  was  his  testimony  contradicted, 
although  it  is  claimed  that  some  of  his  statements  are  inconsistent 
with  other  facts  testified  to  by  him. 

That  the  crossing  was  dangerous,  and  that  on  account  of  a  cut 
through  which  the  track  lay  the  approach  of  trains  from  the  east 
could  be  seen  from  the  highway  only  by  the  exercise  of  more  than 
ordinary  prudence  and  vigilance,  is  plainly  deducible  from  the 
somewhat  confiicting  evidence  pertaining  to  that  subject 

The  engineer  and  firemen,  as  well  as  several  persons  who  were 
passengers  on  the  train,  and  others  apparently  disinterested  who 
were  in  the  vicinity,  testified  positively  that  the  whistle  was  sounded 
Bfki  the  bell  rung  when  the  train  approached  the  crossing.  While 
a  number  of  persons  equally  credible,  and  with  equal  opportunities 
for  hearing  it,  were  no  less  positive  that  no  warning  whatever  was 
l^ven.  In  the  State  in  which  the  testimony  is  presented  on  that 
subject,  the  jury  might  well  have  found,  as  they  did,  that  no  signal 
was  given*  It  is  not  disputed  that  the  train  was  running  at  a  speed 
of  forty  miles  an  hour  down-grade. 

The  salient  points  in  the  case,  as  gathered  from  the  record,  are 
thus  presented.  From  this  statement  it  will  be  seen  that  the  plain- 
tiff, in  her  evidence,  accounted  for  the  deceased  in  his  progress 
along  the  highway  toward  the  crossing,  to  a  point  about  200  yards 
distant  from  the  railway.  Leaving  him  there,  advanciilg  upon  the 
crossing  in  a ''jog  trot,"  nothing  farther  is  disclosed  in  her  evi* 
dence  as  to  the  conduct  of  the  deceased,  until  his  lifeless  body  was 
taken  up  from  the  wreck  of  the  collision.  Whether  he  looked  or 
listened,  whether  he  slackened  or  accelerated  his  pace  as  he  neared 
the  crossing,  cannot  be  ascertained  from  any  evidence  in  the  record 
(except  that  already  referred  to  given  by  the  engineer. 

In  support  of  the  verdict,  counsel  say:  ''The  plaintiff  made  her 
case  upon  the  positive  evidence  of  many  witnesses,  that  the  dece- 
dent, Joseph  Greene,  was  run  upon  and  killed  by  appellant's  en- 
gine, at  a  crossing  in  a  deep  cut,  while  such  engine  (and  train)  was 
behind  time,  running  at  an  unusual  and  dangerous  rate  of  speed. 
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and  which  approached  said  crossing  coming  down  a  steep  grade, 
withont  the  sonnd  of  a  whistle  or  bell  as  by  positiTe  statute  le^ 
qnired/' 

Conceding  thus  much,  the  evidence  still  comes  far  short  of  mak< 
ing  a  case  upon  which  a  recovery  can  be  maintained.  It  was  abso- 
lately  essential  that  there  should  have  been  some  evidence  exhibit-' 
ing  the  conduct  of  the  deceased  in  approaching  the  crossing.  In 
order  to  uphold  the  verdict,  it  must  have  affirmatively  appeared, 
either  directly  or  circumstantially,  that  he  was  free  from  contribu- 
tory fault.  Did  he  look  or  listen  for  the  train,  or  did  he  continue 
on  in  a  ''jog  trot'^  without  thought  of  impending  danger  until 
horrified  by  the  sight  of  the  train,  which  was  inevitably  rushing 
upon  him?  Upon  the  plaintiffs  case,  these  questions  are  left  to  be 
determined  by  conjecture.  It  is  said,  because  nothing  appears  to 
the  contrary,  we  are  bound  to  presume  that  the  deceased  was  in 
the  exercise  of  proper  care.  This  would  be  to  supply  by  presump- 
tion that  which  an  unbending  rule  of  law  requires  should  be  estab^ 
Ushed  by  proof. 

The  principles  of  law  pertaining  to  actions  of  this  nature  were 
discussed  in  the  recent  case  of  Cincinnaih  ^tc.,  R.  Co.  v.  Butler, 
103  Ind.  81.  It  can  hardly  be  necessary  to  secur  to  them  again. 
It  may  suffice  to  say,  since  it  is  the  established  rule  of  this  court, 
as  it  is  of  the  courts  in  a  large  majority  of  the  States,  that  it  must 
be  affirmatively  shown  that  the  injured  party  was  in  the  exercise  of 
due  care  at  the  time  the  accident  occurred.  At  least,  it  must  be 
made  to  appear  that  want  of  care  on  his  part  in  no  way  contributed 
to  bring  about  the  injury,  or  helped  to  produce  the  accident  for 
which  compensation  is  sought.  In  the  case  of  Toledo,  etc,  B.  W. 
Oo.  V.  Brannagan,  75  Ind.  490,  which  is  analogous  in  principle, 
this  court  said :  **  Where  the  circumstances  point  just  as  much  to 
the  negligence  of  the  deceased  as  to  its  absence,  or  point  in  neither 
direction,  the  plaintiff  sliould  be  nonsuited.^'  Warner  v.  New  York, 
etc.,  R.  Co.,  44  N.  Y.  465;  Cordell  v.  New  York,  etc.,  B.  Co.,  75 
N.  Y.  330;  State  v.  Maine  Cent.  R.  Co.,  76  Me.  857;  s.  c,  49  Am. 
Rep.  62*^;  Leean  v.  Maine  Cent.  B.  Co.,  77  Me.  85;  State  v.  Maine 
Cent.  B.  Co.,  77  Me.  244. 

We  find  the  rule  well  stated  in  the  case  of  Hinckley  v.  Cape  Cod 
B.  Co.,  120  Mass.  257,  thus:  '*  Mere  proof  that  the  negligence  of 
the  defendant  was  a  cause  adequate  to  have  produced  the  injury 
will  not  enable  a  plaintiff  to  recover,  as  it  does  not  necessarily  give 
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rise  to  the  inference  of  due  care  open  his  part,  proof  of  which  is 
essential  to  his  case.''    Allyn  y.  Bosion,  etc.,  B.  Co.,  105  Mass.  77; 
Hathaway  y.  Toledo^  $te.,  B.  Co.,  46  Ind.  25;  Sherlock  y.  Ailing, 
U  Ind.  184. 

Many  more  anthorities  might  be  cited  in  sapport  of  the  role  nn» 
der  consideration,  but  it  cannot  be  necessary.  It  is  settled.  The 
facts  and  circamstances,  illustrating  the  conduct  of  the  injured 
person  at  the  time  of  the  accident,  must  be  made  to  appear.  If 
from  these  the  inference  can  be  drawn  that  proper  caution  was 
exercised,  it  may  then  be  said  the  presumption  of  contributory 
negligence  has  been  affirmatiYcly  remoYcd. 

MoreoYer  the  proposition  of  counsel  assumes  that  the  testimony 
of  the  engineer  is  not  to  be  considered.  It  proceeds  upon  the 
theory  that  the  cYidence  of  this  witness  in  respect  to  the  manner 
in  which  the  decedent  approached  the  track  is  to  be  rejected.  We 
haYe  been  unable  to  discoYer  any  thing  in  the  record  which  justifies 
this  assumption.  It  must  be  conceded  that  the  testimony  of  this 
witness  afFords  affirmatiYe  proof  of  negligence,  rising  to  the  degree 
of  recklessness.  It  is  said  the  place  was  one  of  peculiar  danger, 
and  for  that  reason,  the  misconduct  of  the  defendant  haYing  been 
established,  it  cannot  be  assumed  that  any  reasonable  precaution 
would  haYe  enabled  the  decedent  to  aYoid  the  peril.  As  applied  to 
thexnse  of  a  person  unacquainted  with  the  crossing,  and  the  dan- 
ger incident  to  it,  the  argument  would  haYe  weight  But  in  a  case 
like  this,  where  the  deceased  was  acquainted  with  the  locality  and 
familiar  with  all  the  surroundings,  it  is  not  aYailable.  Having 
knowledge  of  the  extraordinary  danger,  conceding  that  the  cross- 
ing was  peculiarly  dangerous,  the  most  rigid  prudence  and  extra- 
ordinary caution  were  demanded.  His  own  safety  required  tins; 
while  his  obligation  to  those  who  were  helpless  in  his  charge,  and 
who  perished  with  him,  should  have  quickened  his  Yigilance.  Cincin* 
nati,  etc.,  By.  Co.  y.  Butler,  supra;  Bellefontaine  By.  Co.  y.  Hunter^ 
33  Ind.  335;  S.  G.«  5  Am.  Rep.  201;  Lake  Shore,  etc.,  B.  Co.  y. 
Miller,  25  Mich.  274;  Haas  y.  Grand  Bapids,  etc.,  B.  Co.,  47  Mich. 
401;  Penn.  B.  Go.  y.  Beale,  73  Penn.  St.  504;  &  a,  14  Am.  Bep. 
753;  Bailroad  Go.  y.  Houston,  95  XT.  S.  697;  Schofidd  y.  Bailroad 
Cn,.  114U.  S.  615. 

The  obserYance  of  this  precaution,  on  the  part  of  persons  oroes-^ 
ing  railway  tracks,  is  of  the  highest  importance,  not  only  for  their 
own  safety,  but  for  the  safety  of  those  travelling  on  railroads  who 
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are  liable  to  be  kiUed  by  trains  ooniing  in  coUiaion  with  obstacles 
on  the  track.  The  doctrine  of  the  case  of  Ohieago,  etc.,  R.  Co.  v. 
Boggs,  101  Ind.  522;  &  c,  51  Am.  Bep.  761,  neither  cares  nor 
helps  oat  the  infirmities  in  the  appellee's  case. 

We  notice  briefly  one  of  the  instractions  which  is  the  subject  of 
discussion.  The  coart  added,  as  a  modification  to  an  instruction 
asked  by  the  defendant,  the  following:  **  The  allegation  that  the 
injury  occurred  without  the  fault  or  negligence  of  the  plaintiflTs 
intestate  must  be  proved  by  the  plaintiff,  but  at  the  same  time  it 
is  a  negative  averment,  and  if  the  plaintiff  has  shown  by  the  evi- 
dence that  the  injury  occurred  as  charged,  resulting  in  the  death 
of  the  plaintiff's  intestate,  and  that  it  was  caused  by  the  negligence 
of  the  defendant  as  charged,  without  showing  any  contributory 
negligence  or  ground  for  inferring  or  reasonably  suspecting  such 
negligence,  she  will  be  entitled  to  recover  without  making  direct 
and  affirmative  proof  on  that  subject.  In  the  absence  of  circum- 
stances to  show  or  suggest  it,  there  is  no  presumption  of  contribn- 
tory  negligence." 

Within  the  principles  already  stated  and  the  authorities  cited, 
the  instruction  as  modified  was  erroneous.  We  are  reminded  that 
the  modification  above  set  out  is  substantially  a  quotation  from  the 
opinion  of  this  court,  in  Pittsburg,  etc,  R.  Co,  v.  Noel,  77  Ind. 
110.  That  was  an  action  against  the  railroad  company  for  negli- 
gently setting  fire  to  plaintiff's  wood,  which  was  piled  along  th6 
company's  track.  Without  considermg  whether  the  statement  as 
applied  to  the  case  in  which  it  was  used  was  entirely  accurate,  it 
is  sufficient  Jo  say  it  is  not  correct  as  applied  to  this  case.  As  was 
said  in  the  later  case,  Wabash,  etc.,  Ry.  Co.  v.  Johnson,  96  Ind.  40: 
'*  It  may  be,  and  probably  is  true  that  when  there  is  evidence 
making  it  probable  that  the  plaintiff's  carelessness  did  not  contri- 
bute to  the  injury,  the  jury  should  infer  that  he  was  not  guilty  of 
negligence  which  contributed  to  the  injury."  It  will  not  do  to  say 
however  as  the  instruction  in  effect  does,  that  if  the  plaintiff  can 
show  the  defendant's  neglect  and  his  injury,  he  may  leave  his  own 
conduct  to  conjecture  and  recover.  He  must  show  the  facts,  as 
well  those  which  relate  to  his  share  in  the  transaction  as  those 
which  relate  to  the  defendant's,  and  if  upon  the  whole  case  an 
inference  of  negligence  arises  against  the  defendant,  and  of  due 
care  on  his  part,  he  may  recover.  The  fact  that  a  person  travelling 
on  a  highway  comes  in  collision  with  a  train  on  a  railway  crossing; 
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k  of  itaelf  saffioient  to  aaggest  a  prBBumption  of  oontribatory  neg-. 
Ugenoe  against  him  in  a*  gait  for  compensation. 
:  Questions  are  made  with  respect  to  other  instructions  given,  bat 
as  it  results  from  the  conclusions  abeady  reached  that  the  judgr 
ment  must  be  reversed,  we  do  not  consider  them. 
Judgment  reversed,  with  costs.  Judgment  rwened. 


QViSBOU  Y.  MOOBI. 

ao6  lad.  see.) 
PartnerMp — realetUUe — daw§t. 


Wlieie  two  agree  to  engage  In  the  milling  bosinasB  as  partnen,  the  one  to  eraet 
m  haildug  on  a  lot  which  he  owns,  and  oonyey  a  half  interest  to  the  other,  anit 
the  other  to  furnish  themaehineiy,  In  all  of  which  they  are  to  be  eqiud  own*' 
era,  and  the  former  sabeeqaently  conTejs  an  undivided  half  interest  to  af 
"third,  bat  dies  without  eonTCTing  to  his  partner  aa  agreed,  his  widow  has 
dower  in  the  half  of  the  lot  not  conyeyed,  but  no  interest  in  the  building  or 
other  improvements,  and  the  heirs  take  no  interest  in  either  of  the  lots  or  the 
improvements.* 


•n  ILL  to 


quiet  title.     The  opinion  states  the 


A.  F.  SkifU,  Q.  ShirU  and  W.  R.  Fertig,  for  appellant 
T.  F.  Kane  and  T.  P.  Davis,  for  appellees.  « 

.  Mitchell,  J.  On  the  35th  day  of  January,  1865,  Isaac  Orissom 
was  the  owner  of  three  vacant  lots  in  the  town  of  Cicero,  in  Hamil« 
ton  county.  He  entered  into  a  contract  with  John  Martz,  whereby 
it  was  agreed,  in  consideration  that  Martz  would  move  the  mach- 
inery of  a  certain  flouring-mill  owned  by  him  into  a  mill  building 
to  be  provided,  he,  Orissom,  would  erect  such  building  on  the  lots 
owned  by  him  and  convey  to  Martz  an  undivided  on^-half  interest 
in  the  lots  and  building.  It  was  further  agreed  that  they  should 
be  thereafter  equal  owners  in  the  lots  and  mill,  and  become  part- 
ners in  the  milling  business,  using  the  lots  and  mill  in  their  part- 
nership business. 

•  See  note/64  i^Bep.m 
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.The  building  waa erected,  the  machineiy  mayed  into  it,  Bn4  the 
pgrtnership  businescr  entered  upon.  In  Aagnst,  1865,  G^rissom  9pld 
Iii^  interest  in  the  partnership  property,  and  he  and  his  wife  joined 
in  the  poiiTeTance  of  an  undivided  one-half  of  the  lots  to  Reitz, 
who  became  a  partner  with  Martz  in  the  business*.  By  certain 
mesne  conyeyances  of  their  respectiye  interests,  the  title  of  Reitz 
and  M^rte  in  the  property  has  been  acquired  by  Moore  and  Steh-^ 
man,  who  are  partners  in  conducting  the  milling  business.  The 
property  has  been  in  the  possession  of  the  respective  owners,  and 
has:  been  used  as  partnership  property  continuously  from  the  time 
the  mUl  was  elected  and  equipped. 

Grissom  continued  to  live  in  the  vicinity,  and  knew  of  the  seve^ 
ral  trausfers  of  the  property.  He  never  claimed  any  interest  in  it 
after  his  conveyance  to  Beitz,  in  1865. 

In  1975  Grissom  died  intestate,  without  haying  conveyed  to 
Ifarts  as  he  had  agreed.  He  left  surviving  Margaret  Grissom,  his 
widow,  who  was  his  wife  at  the  time  the  agreement  was  made  with 
Martz,  and « other  heirs  who  are  parties  to  this  suit.  Moore  and 
Stehman  brought  this  suit  aj^nst  the  widow  and  heirs,  alleging 
in  their  complaint  that  they  were  asserting  an  unfounded  claim 
to  an  interest  in  the  property.  They  asked  to  have  their  title 
quieted. 

The  widow  and  heirs  filed  a  cross  complaint,  and  asked  to  have 
the  title  to  the  undivided  one-half  quieted  in  them. 

The  court  below,  having  specially  found  the  facts  substantially  as 
iAK>ve  recited,  stated  as  a  conclusion  of  law  that  the  plaintiffs  were 
entitted  to  have  their  title  quieted  to  the  whole  property  against  all 
the  defendants. 

Out  of  the  facts  found  several  questions  arise:  First.  As  to  the 
rights  .of  the  widow. 

The  husband  having  been  during  the  marriage  seised  in  fee-sim- 
ple of  the  lots  mentioned,  and  the  wife  never  having  joined  in  any 
conveyance  of  the  undivided  one-half,  it  is  not  perceived  how  her 
rights  as  widow  have  been  defeated.  It  is  beyond  question  that 
the  interest  of  a  surviving  wife  in  the  partnership  real  estate,  owned 
by  a  firm  of  which  her  deceased  husband  was  a  member,  will  be 
confined  to  what  may  remain  of  her  husband's  interest  after  the 
final  adjustment  of  the  affairs  of  the  partnership.  Huston  v.  Neih 
41  Ind.  504,  and  oases  cited;  CMMe  y.  TwUinsanf  50  Ind.  550. 
That  principle  is  however  not  available  in  this  case.    Tfie  lots  were 
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(he  individoal  property  of  the  husband  prior  to  the  agreement  with 
Martz.  Being  thus  seised  of  the  property  during  marriage,  he 
could  liot  defeat  the  inchoate  right  of  his  wife  by  an  agreement  to 
ilovote  it  to  the  purposes  of  a  partnership,  nor  by  any  other  agree- 
ment short  of  a  conveyanoe  in  which  she  should  join. 

Section  2491,  Bevised  Statutes  1881,  secures  to  the  wife,  at  the 
death  of  lier  husband,  one-third  in  fee-simple  in  all  the  real  estate 
of  which  he  may  have  been  seised  during  the  marriage  and  in  the 
conveyance  of  which  she  may  not  have  joined  in  due  form  of  law. 
Section  2499  provides  that  ^'No  act  or  conveyance  performed  or 
executed  by  the  husband  without  the  assent  of  his  wife,  evidenced 
by  her  acknowledgment  thereof  in  the  manner  required  by  law, 
*  *  *  shall  prejudice  or  extinguish  the  right  of  the  wife  to  her 
third  of  his  lands,'*  etc 

« 

The  inchoate  right  of  the  wife  attaches  as  an  incident  to  the 
seising  of  the  husband  during  marriage.  It  cannot  be  divested 
or  defeated  by  any  act  or  charge  of  the  husband,  nor  otherwise  ex- 
cept in  the  manner  above  provided.  It  can  only  be  barred  by  a  ' 
conveyance  in  which  she  joins  or  by  some  proceeding  to  which  all 
estates  are  subject,  such  as  the  exercise  of  the  power  of  eminent 
domain,  and  the  like.  Her  interest  in  lands  thus  owned  and  con- 
veyed by  the  husband,  in  the  conveyance  of  which  she  has  not 
joined,  becomes  consummate  on  his  death.  It  accrues  by  virtue  of 
the  marital  relation.  She  does  not  take  as  heir  in  lands  so  conveyed^. 
Rank  v.  ffanna,  6  Ind.  20;  Verry  v.  Robinson,  25  Ind.  14;  May 
v.  Fletcher^  40  Ind.  575;  Brannon  v.  Jfay,  42  Ind.  92;  Bowm  ▼. 
Preston^  48  Ind.  867;  Derry  v.  Derry,  74  Ind.  560;  Hendrix  v., 
McBeth,  87  Ind.  287;  Mark  v.  Murphy y  76  Ind.  534. 

It  is  dear  therefore  that  upon  the  death  of  her  husband  Mar- 
garet Orissom  became  entitled  to  one- third  in  fee-simple  in  the  u.n- 
(lived  one-half  of  the  lots. 

The  question  still  remains,  did  she  take  any  interest  in  the  im- 
provements? 

Under  the  agreement  found  by  the  court  Orissom  con<;ributed 
the  lots  and  the  building  to  the  joint  enterprise,  and  M artz  the  mill 
machinery.  The  several  contributions  were  thus  brongbt  into  the 
firm  as  stock  or  finii  property.  Substantially,  it  became  the  cupi- 
tuj  stock  of  the  firm,  and  as  respects  the  partners,  and  those  claim- 
ing through  them,  it  was  impressed  with  the  character  of  partner-, 
ship  property.    Roberts  v.  McOarty,  9  Ind.  16;  Huston  v.  Mil,  ^ 
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Ind.  504;  OlarVn  Appeal,  72  Peniu  St  142;  Hitcoek  y.  PhdpBy  49: 
K.  Y.  97;  Idndley  Partnenhip^  ^2,  and  notes. 

Improyements  made  even  on  lands  owned  by  one  partner,  if  made 
with  jMfftnership  fands,  or  for  the  purpose  of  the  partnership,  are 
to  be  treated  as  the  personal  property  of  the  firm.  Lane  v.  TyUr, 
49  He.  252;  AveriU  y.  LauckSf  6  Barb.  19.  That  each  partner  oon- 
tribnted  distinct  portions  of  the  improvements,  did  not  make  it; 
different.  When  brought  together  they  constituted  partnership 
property  none  the  less. 

As  we  have  already  seen,  the  inchoate  right  of  the  wife  in  the 
lots  was  not  subject  to  be  defeated  by  the  agreement  with  Marts. 
fler  interest  attached  by  virtue  of  the  seisin  of  her  husband,  and 
he  was  seised  before  the  agreement  was  made.  It  was  not  so  with 
respect  to  the  improvements.  These  became  partnership  property 
before  any  rights  of  the  wife  attached.  Since  they  were  the  con-^ 
tributions  of  the  partners  to  the  capital  of  the  firm,  they  became 
])artnership  assets,  the  same  as  if  they  had  been  acquired  with  the 
funds  of  the  partnership,  and  are  to  be  treated  as  personal  property 
belonging  to  the  firm.  In  the  improyements,  as  in  all  other  per- 
gonal property  of  the  firm,  the  rights  of  the  widow  and  heirs  are 
subject  to  the  adjustment  of  all  claims  between  the  partners  and  at- 
tach only  to  the  surplus  which  remains  when  the  affairs  of  the 
partnership  are  wound  up.  Matlock  y.  Matlock,  5  Ind.  403;  JIuir 
ion  v.  yeH,  supra;  Cobble  v.  Tomlinson,  50  Ind.  550;  Haas  v.  Shata, 
91  Ind.  384;  s.  o.,  46  Am.  Sep.  607;  1  Scrib.  Dower,  563. 

The  husband  haying  sold  his  interest  in  the  property,  which  as 
we  have  seen  became  personal  assets  of  the  partnership,  he  had  at 
the  time  of  his  death  no  estate  therein  which  the  law  cast  upon  his 
heirs. 

As  to  the  lots  in  which  she  took  an  interest  by  virtue  of  her 
marital  rights  as  purchaser,  the  widow  is  entitled  to  have  her  title 
•quieted  as  of  the  date  of  her  husband's  death.  In  all  such  property, 
as  she  must  have  taken  as  heir,  inasmuch  as  her  husband  had  dis* 
posed  of  it  in  his  life-time,  there  remained  nothing  for  her  to  take. 
Necessarily  what  has  been  said  of  the  rights  of  the  widow  as  heir 
disposes  of  the  case  in  respect  to  all  others  who  claim  as  heirs, 
ttince  under  the  agreement  found  by  the  court  both  the  lots  and 
the  improvements  made  thereon  became  impressed  with  the  char^ 
acter  of  personal  property,  the  agreement  between  Grissom  and 
Marts  having  been  so  far  performed  as  to  take  it  out  of  the  open^ 
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tfam^of  the  statute^  and  bee^u9$^t;h^.AiiQe9tor  ha^  f(4.dn  his  inter^l^ 
in  the  property  in  hiBiifertime,  nothjngif^nudjp^d^fQr^Ilf  heirs.      v 
[Miiior  points  omitted*]..  : ;     ,.  .  j>  ? : .  -J  ;j      -  .,i 

Aa  to  Margaret  Qris&oiiiy  the  jadgqient  J^:]]8¥er8ed;  with  oostSy^ 
with  directions  to  the  court  below  totstate  Qonc^osipns  of  law  in  her^ 
favor  and  quiet  her  title,  iMmsistent^ith  th^  {Qregoing  opinion.  Am 
tbe  other  defendants  the  judgment  is  aflSntte4*. . 
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WaUr  and  wtUr-cpurmt — ffrani  of  fniU  $Ue — right  to  mytbUain  dam. 

Where  the  owner  of  an  estate-  oonyeye  a  part,  npoa  which  is  a  mill,  with  tL 
dam,  "  sad  all  the  watet-righib  and  privileges  thereunto  belonglag  end  ap> 
pertaining;". sabseqnent  pal^haBei:s  o^the  servient  estate  take  It  subject  to^ 
.  the  right  of  the  holders  of  the  inill  property  to  maintain  such  a  dam  as  wil} 
raise  the  water  to  the  ordinary'  height  before  the  grant,  and  where  that 
height  waat  obtained  bjr  the  use  of  flash-boards  they  may  maintain  Ji  pei^ 
manentdamof  the  same' height. ' 

ACTION  to  abate.a  mill-dam.    The  opinion  states  the  case.  Tha 
plaintiff  had  judgment  below. 

H.  C.  Fox  and  /•  H.  Kibbey,  for  appellant. 

« 

'/  C  ^.  ffurchenai  tki  J,  L.  Rupe^tor  appellee. 

"^         '  ■     .         ■      ♦  '  ..•"..•. 

•  Mitchell^  J.  This  action  was  brought.. b]r  Xammott  against 
Ewers  to  compel  the  partial  abatement  of  a  mill  dam,  erected  bj 
the  latter  across  White  Water  river,  in  Wayne  county.  A  further 
object  of  the  suit  was  to  enjoin  the  defendant  from  making  a  pro- 
posed extension  of  the  dam  eiastward,  across  an  artificial  channel 
which  had  been  washed  around  the  east  abutment  In  addition,, 
damages  were  claimed  for  flowing  the  plaintiffs  lands  by  means  of 
the  dam  erected  by  the  defendant  and  for  causing  the  artificial 
channel  above  mentioned  to  be  washed  through  his  soiL 

The  defendant  sought  to  justify  under  a  grant  of  certain  water 
privileges  contained  in  a  deed  from  a  remote  grantor,  througb 
whom  both  the  plaintiff  and  defendant  claimed  title  to  the  respeo* 
Are  properties  which  w^re  the  subjects  of  litigation. 
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;'  It  was  concede^}  that  on  and  |uior  td  the  yter  1847,;  olie  Jaoo^ 
jBinks  Owned  all  the  land  inYolred,  as  wellihat  now  owned  by  the 
plaintiff  as  that  upon  which  the  dam  and  mill  belonging  to  the 
defendant  are  situate.  While  so  owning  the  lands  he  built  a  mill 
upon  the  site  now  occupied  by  the  defendant's  mill^  and  raised  a 
dam  mear  the  place  where  the  defendant  afterward  erected  th^ 
structure '  which  occasioned  the  present  dispute.  Subsequently 
Sinks  conveyed  the  mill  and  dam  erected  by  him,  together  with 
the  lands  now  owned  by  the  plaintiff,  to  LeTin  Warren. 

In  1865,  while  owning  the  whole,  Warren  conveyed  by  deed  of 
general  warrant  to  one  Petty,  an  irregularly  shaped  tract  of  land^ 
described  by  metes  and  bounds,  containing  four  acres  and  a  frac- 
tion. With  the  land  there  were  also  granted  such  further  rights  aft 
are  emlnraced  in  the  following  stipulation  written  in  the  deed,  vis^t 
"  Togethej^  with  the  dam  across  the  river,  and  all  the  water-rights 
and  privileges  thereunto  belonging  or  appertaining,  and  the  rac^ 
supplying  said  mills  with  water  from  said  dam,  with  the  privilege  of 
entering  upon  the  land  along  said  racer  for  rearing  the  same  and 
obtaining  soil  and  gravel  at  the  mo6t  convenient  place  along  and  \tk 
the  river  for  repairing  s^id  dam.''         ,   :     ' 

The  plaintiff  derived  his  title  to  the  lands  alleged  to  have  beeii 
injured,  by  mesne  conveyances  subsequently  mad^  from  Warren*    ' 

The  theory  of  the  defendant  below  w&s,  that  as  Sinks,  while  the 
owner  of  the  whole  estate,  had  built  a  mill,  and  erected  and  main« 
tained  a  dam,  in  a  manner  to  create  and  afford  certain  water  priv* 
ileges,  and  that  as  Warren  had  acquired  the  whole  estate,  and  had 
continued  to  maintain  a  dam,  and  use  the  water  rights  and  priv- 
ileges thus  created  and  enjoyed  by  Sinks,  in  the  manner  hereinafter 
described,  for  a  long  period  of  time,  prior  to  the  conveyance  to 
Petty,  the  grant  of  the  dam  and  water  rights  and  privileges  con* 
tained  in  that  deed  subjected  the  remaining  lands  owned  by  War- 
ren, and  since  acquired  by  the  plaintiff,  to  a  continuing  burden, 
the  extent  and  measnre  of  which  was  limited  only  by  the  extent  of 
the  previous  use. 

On  the  other  hand,  the  plaintiff's  claim  was  that  the  basis  of  the 
defendant's  right  rested  upon  prescription  or  adverse  user,  and  that 
the  extent  of  his  right  was  to  maintain  the  dam  in  the  physical 
condition  it  was  actually  and  visibly  in  at  the  time  the  conveyance 
was  made  from  Warren  to  Petty,  or  at  most,  that  the  right  granted 
was  to  enjoy  the  privilege  in  precisely  the  same  manner  that  it  had 
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preyionsly  been  used.  In  short,  that  the'  words,  ''together  widi 
the  dam  across  the  river,  and  all  the  irater  rights  and  privileges 
thereunto  belonging  and  appertaining/^  operated  only  tooonyey  thd 
dam  as  it  existed  when  the  deed  was  made. 

At  the  trial  the  evidence  was  mainly  directed  to  two  points:  1. 
The  height  and  extent  of  the  dam,  and  the  manner  in  which  it  set 
the  water  back,  at  and  prior  to  the  conveyance  from  Warren  to 
Petty,  in  1865.  2.  The  height  at  which  the  dam  had  been  main- 
tained, its  location  and  extent,  and  the  manner  in  which  it  affected 
the  stream  above  from  the  time  it  was  first  built  until  the  com- 
mencement of  the  suit. 

The  cause  was  tried  as  a  chancery  case,  a  jury  having  been  called 
by  agreement  to  find  certain  facts,  in  answer  to  interrogatories  to 
be  prepared  and  submitted  to  them  by  the  court,  upon  which  find- 
ings of  the  jury,  with  such  others  as  the  court  should  deem  it 
proper  to  make,  it  was  agreed,  judgment  should  be  rendered  ac- 
cording to  law. 

The  facts  specially  found  by  the  jury  and  those  which  were  un- 
disputed were:  That  the  lands  were  owned  by  the  parties,  and 
their  respective  rights  had  been  acquired,  substantially  as  herein- 
before stated;  that  Sinks  and  Warren  successively  for  a  period  of 
twenty-four  years,  prior  to  the  conveyance  by  Warren  to  Petty^ 
maintained  a  dam  across  White  Water  river,  at  or  about  the  point 
occupied  by  the  defendant's  dam.  The  height  of  the  dam  proper, 
sa  usually  and  ordinarily  maintained  prior  to  1865,  was  four  feet 
and  ten  inches.  In  addition  to  a  permanent  frame  dam  of  the 
height  above  mentioned,  flash-boards,  eight  inches  in  height,  were 
maintained  on  the  tep  of  the  structure  whenever  it  was  desirable  to 
do  so.  These  were  held  in  place  by  means  of  strong  iron  staples 
which  were  driven  into  the  breast  of  the  dam  and  into  which 
standards  were  adjusted  for  the  support  of  the  flash-boards.  They 
were  put  on  and  readjusted  whenever  needed  to  supply  a  full  head 
of  water,  and  were  maintained  in  place,  except  as  they  were  car- 
ried away  by  drift  and  floods.  Such  as  were  so  carried  off  were  re- 
placed when  the  water  subsided,  so  as  to  require  their  restoration 
in  order  to  supply  the  required  head  of  water.  The  dam  proper, 
with  the  flash-boards  thus  mentioned,  was  five  feet  six  inches  iu 
height.  In  1881,  having  previously  acquired  the  mill  and  appur- 
tenances, and  the  old  structure  having  been  partially  carrried  out, 
the  defendant  rebuilt  the  dam  permanently,  to  the  height  of  five 
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feet  and  six  inches.  The  new  structure  raised  the  water  at  the 
dam  and  in  the  stream  which  flowed  through  plaintiffs  land,  eight 
inches  higher  than  it  was  accustomed  to  stand  as  the  dam  was 
usually  and  ordinarily  maintained  by  Warren.  During  floods,  or 
periods  of  high  water,  the  new  dam  caused  a  greater  oyerflow  of 
plaintifiTs  land  than  the  old  one  did.  At  all  ordinary  stages  of  the 
river,  the  new  structure  caused  no  greater  injury  to,  or  flow  of 
water  upon  plaintiff's  land,  than  was  caused  by  the  old  one.  Since 
the  dam  was  reconstructed,  during  a  prevailing  freshet  a  now  chan* 
nel  was  cut  through  plaintiff's  land  at  the  east  end  of  a  levee  which 
has  been  maintained  from  the  first  at  a  height  corresponding  with 
the  height  of  the  dam.  This  was  caused  by  the  new  structure 
having  been  raised  to  a  greater  permanent  height  than  the  old  dam 
formerly  was.  The  damage  resulting  to  the  plaintiff's  land  by  the 
cutting  of  this  new  channel  was  found  to  be  $i5.  It  is  expressly 
found  that  in  all  other  respects,  the  erection  of  the  new  dam  has 
occasioned  the  plaintiff  no  other  or  different  damage  than  he  would 
have  sustained  if  the  dam  had  been  maintained  as  it  was  prior  to 
the  conveyance  from  Warren  to  Petty.  It  is  further  found  thai 
the  dam  cannot  be  extended  across  the  new  channel  at  any  other 
place  than  that  proposed  by  the  defendant,  with  greater  security  to 
the  defendant,  or  less  damage  to  the  plaintiff  and  that  the  pro- 
posed extension  will  not  cause  any  more  damage  to  plaintiff  s  land 
than  if  the  dam  and  levee  should  be  constructed  in  the  precise 
manner  in  which  they  were  maintained  prior  to  1865. 

Upon  the  facts  thus  found  by  the  jury,  which  with  the  facts  ad- 
mitted or  not  seriously  in  dispute,  were  substantially  all  the  facts 
material  in  the  case,  judgment  was  rendered  in  favor  of  the  plain- 
tiff for  $25  for  his  damages.  With  respect  to  the  abatement  of  the 
dam  prayed  for,  and  in  regard  to  preventing  the  extension  proposed^ 
the  judgment  was  for  the  defendant. 

The  only  question  presented  by  the  errors  assigned  is,  takinjs:  the 
undisputed  facts  as  true,  and  assuming  that  the  evidence  tends  to 
support  the  facts  as  found  by  the  jury,  was  the  judgment  of  the 
court  below  according  to  the  law  of  the  case?  This  will  depend 
upon  the  effect  attributable  to  the  deed  from  Warren  to  Petty,  both 
as  respects  the  lands  with  the  water-rights  and  privileges  therein 
granted,  as  also  the  lands  with  the  easements  and  burdens  thereon 
imposed,  which  were  retnined  by  the  grantor.  Whatever  rights 
Petty  might  have  asserted  against  Warren  after  the  deed  was  made, 
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the  defendant  may  now  assert  against  the  plaintifF,  a  remote  grantee 
of  Warren.  This  result  flows  from  the  fact  that  Warren,  the  com^ 
mon  grantor,  while  owning  the  whole  estate,  subjected  that  to 
which  the  appellant  has  succeeded  to  a  burden  in  favor  of  that 
which  by  a  prior  conveyance  has  come  to  the  appellee. 

Since  the  grant  of  a  right  carries  with  it  of  necessity  all  the  in- 
cidents and  privileges  connected  with  the  right  granted,  which  are 
necessary  to  its  enjoyment,  the  grantees  of  Warren,  near  and  re- 
mote, acquired  as  against  him,  and  all  who  stand  in  his  place,  the 
sight  to  maintain  a  dam  of  the  efficient  height  to  hold  back  water, 
80  as  to  produce  a  head  or  power  equal  to  that  which  was  rightfully 
appurtenant  to  the  mill  at  the  time  of  the  conveyance  referred  to. 
It  is  of  no  consequence  whether  the  head  customarily  maintained 
was  by  one  method  or  the  other.  The  right  granted  was  the  effi- 
cient head  or  water  power  which  had  become  appurtenant  to  the 
mill.  The  grant  related  to  the  thing,  and  not  to  the  means  by 
which  it  was  produced. 

<  The  doctrine  is  too  familiar  to  justify  elaboration,  that  when 
the  owner  of  an  estate,  during  such  ownership,  has  by  artificial  ar- 
rangements made  one  part  subservient  to  the  other,  thus  enhanc- 
ing the  value  of  one  by  burdening  the  other,  the  conveyance  of 
that,  the  value  of  which  is  thus  enhanced,  will  carry  the  right  to 
an  easement  in  the  other,  to  the  extent  necessary  to  the  enjoyment 
ef  that  granted,  in  the  same  condition  in  which  it  was  enjoyed  be- 
fore. John  Hancock  Mut.  L,  Ins,  Co,  v.  Paiierson,  103  Ind.  582; 
fi.  c .,  53  Am.  Rep.  550.  Petty*s  grantor  had,  by  the  previous  use, 
imposed  a  burden  on  one  part  of  his  estate  in  favor  of  the  other. 
The  right  to  continue  this  burden  was  one  which  he  had  the  power 
to  grant.  It  passed  with  his  grant  of  the  mill  and  the  water-rights 
appurtenant  to  it.  Oreen  v.  Collins,  8G  N.  Y.  246;  s.  c,  40  Am. 
Bep.  531. 

As  applicable  to  water-rights,  in  a  case  where  such  rights  are 
granted  without  being  otherwise  specifically  defined,  since  they  are 
in  a  measure  at  least  incorporeal  and  invisible,  they  are  measured 
and  limited  as  against  the  grantor,  by  the  extent  to  which  they 
were  designed  to  be  used,  and  had  actually  been  made  available  for 
and  applied  to  use. 

The  height  at  which  the  superstructure  forming  the  dam  had 
been,  or  might  thereafter  be  raised,  not  having  been  specified  in 
the  deed,  there  were  at  least  two  practical  tests  by.  which  to  asoer- 
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tain  the  extent  of  the  undefined  water-right  granted  in  the  deed. 
One  was  the  height  at  which  the  water  had  heen  usually  and  ordr* 
narily  maintained  at  the  breast  of  the  dam,  without  regard  to  means 
employed  in  raising  it  The  other  was  the  distance  the  water  set 
back  during  the  ordinary  stages  of  the  stream. 

It  may  be  admitted  that  there  was  some  conflict  in  the  testimony 
concerning  the  purpose  for  which  the  flash-boards  were  applied, 
but  there  was  eyidence  fairly  tending  to  prove  that  they  were  pari 
of  the  dam  as  originally  constructed,  and  that  they  were  necessary, 
except  during  periods  of  high  water,  in  order  to  raise  the  water  so 
as  to  afford  the  proper  head. 

It  is  in  the  light  of  this  eVidence  that  the  facts  found  must  b^ 
considered.  That  some  of  the  flash-boards  were  carried  off  during 
freshets,  and  that  they  were  not  restored  until  the  water  subsided, 
so  as  to  render  their  restoration  necessary  in  order  to  afford  the 
proper  head,  does  not  affect  the  question.  That  the  former  owners'; 
exercising  their  pleasure  as  to  means,  chose  to  maintain  the  effi- 
cient head  of  water,  by  the  use  of-  flash-boards,  did  not  affect  the 
right  of  their  grantees  to  msiintain'the  same  head  by  a  method 
tnore  stable  and  permanent.     •  ^  \   <    ' 

'  The  effective  height  of  the'dant  is  thiit  which  governs.  The 
grantees  of  Warren  acquired  the  right  by  mnt  to  maintain  a  per- 
Inimentdam  which  would  raise  the  water  to  the  same  effective 
height  to  which  it  was  usually  iind  ordinarily  raised  before  the 
bonveyiance  was  made. 

•  This  right,  it  must  be  reineinbered,  was  not  predicated  on  pre^ 
scription;  it  was  acquireid  by  express  grant  The  extent  of  the  u^ 
prior  to  the  grant  was  ohiy  referred  to  in  order  to  ascertain  the 
extent  of  the  right  granted;  '  Whether  if  the  right  had  depended 
upon  prescription,  the  use  of  the  flash-boards,  as  shown,  was  so 
continuous  or  of  such  a  character  as  to  have  raised  the  presump- 
tion of  a  grant,  we  need  not  determine.  What  we  decide  is,  the  owners 
of  the  estate  prior  to  the  grant' to  Petty,  having  exercised  the  right 
at  their  pleasure  to  keep  flash-boards  on  top  of  the  dam  whenever 
they  deemed  it  necessary  to  provide  an  efficient  head  of  water  at  a 
certain  height,  made  it  a  right  appurtenant  to  the  mill  property  to 
maintain  such  head  at  the  same  height  by  any  other  efficient 
means.  The  deed  to  Petty  granted  that  right  as  appurtenant  to 
the  mill,  and  imposed  the  consequences  as  a  burden  upon  the  prop-^ 
ierty  owned  by  the  plaintiff.    The  following,  among  other  author!- 
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ties,  bear  upon  and  haye  some  analogy  to  the  case  under  considera- 
tion. Cawett  Y.  Thayer,  5  Mete.  253;  s.  c,  38  Am.  Dec.  400;  Ray 
T.  Fletcher,  12  Gush.  200;  Daniels  v.  (htizent?  Saving  IneKtviiin^ 
127  Mass.  534;  Voter  y.  HobhSy  69  Me.  19;  Lacy  y.  Amett,  33  Penn. 
St  169;  Hynds  v.  Shults,  39  Barb.  600;  Mardy  y.  Shulte,  29  N. 
Y.  346;  Angell  Water-courses,  §  380. 

The  learned  author  above  cited  summarizes  the  result  of  the 
authorities,  as  applied  to  rights  acquired  by  prescription,  in  the 
following  language:  '^  Where  the  owners  of  a  dam  haye  for  a 
period  of  twenty  years  made  use  of  flash-boards  on  their  dam  for 
the  purpose  of  retaining,  the  water  during  periods  of  the  year  when 
it  was  low,  they  may  acquire  a  right  to  substitute  for  any  portion 
of  such  flash-boards  a  permanent  structure,  so  long  as  the  height 
of  the  dam  is  not  raised  thereby  and  no  injury  is  done.'' 

As  against  the  grantor  of  a  water-right,  a  rule  not  less  &yorable 
to  the  grantee  than  that  aboye  stated  should  obtain. 

The  findings  show  that  the  permanent  structure  raised  by  the 
defendant  is  of  a  height  corresponding  with  the  old  dam  when  the 
flash-boards  were  adjusted  to  it  Unless  this  raised  the  water  in 
the  stream  to  such  an  extent  beyond  its  former  height,  as  to  set  it 
back  upon  and  afFect  the  plaintiflTs  land  injuriously,  it  was  within 
the  terms  of  the  grant 

It  is  true  the  jury  find  that  the  new  dam  raises  the  water  eight 
inches  higher  in  the  stream  than  the  old  one  did,  as  it  was  usually 
and  ordinarily  maintained.  But  they  also  find  that  in  all  ordinary 
•stages  of  the  riyer  the  water  is  not  thrown  upon  the  plaintiff's  land 
in  a  manner  to  injure  it  more  than  formerly. 

As  already  obseryed,  the  efflcient  height  of  the  dam  when  in  an 
effectiye  condition  to  hold  back  the  water  to  the  height  at  which 
the  former  proprietors  at  their  pleasure  held  it  back,  is  the  measure 
of  the  defendant's  right. 

This  cannot  be  determined  absolutely  by  observing  the  yarying 
and  fluctuating  conditions  of  the  stream  during  momentaiy 
freshets.  Especially  is  this  so  when  the  actual  height  of  the  sev- 
eral structures  as  ascertained  are  found  to  correspond,  and  when  it 
is  found  that  in  the  ordinary  stages  of  the  river  no  material  differ* 
ence  in  its  height  is  discoverable. 

An  obvious  roason  exists  for  the  fact  that  since  the  top  of  the 
dam  has  been  so  constructed  as  not  to  yield  to  the  pressure  of  drift 
and  flood,  the  water  is  during  certain  periods  thrown  upon  the 
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plaintiff -B  land  to  a  greater  extent.  The  fact  that  the  dam  is  made 
permanent  hpweyer  does  not  affect  the  right,  as  the  right  can  be 
exercised  without  injury  to  the  plaintiff. 

The  right  to  make  the  extension  of  the  dam  necessary  to  blose 
up  in  a  permanent  manner  the  artificial  channel,  results  from  the 
terms  of  the  grant.  We  do  not  stop  to  go  into  details.  It  is  suffi« 
Qient  to  say  the  jury  having  found  that  the  extension  proposed 
tends  to  thei  better  security  of  the  dam,  without  injury  to,  oz 
inTasion  of,  the  property  of  the  plaintiff,  no  reason  is  perceived 
why  it  may  not  be  extended. 

Upon  the  whole  case  we  think  a  right  result  was  reached,  within 
the  rules  of  law. 

The  judgment  is  afiSrmed,  with  costs.  Judgment  ^ffirfMd. 


Statb  y.  Obbbkbdali. 

a06  Ind.  864.) 

Qumrdian  and  ward — aeeepUM6€  bjf  gtuvrdian  of  noU  to  pred€t68»or. 

A  gnardiAn  whoaceetyts  as  |Murt  of  his  ward's  estate  a  note  payable  to  a  pieced* 
ing  guardian  indiyiduallj,  takes  it  at  his  own  risk. 

I  OnON  on  a  guardian's  bond.    The  opinion  states  the  case. 

A.  Ettiotty  for  appellant. 

B.  B.  VoyUs  and  H.  MarriSf  for  appellees. 

Elliott,  J.  The  complaint  is  founded  upon  a  guardian's  bond 
executed  by  the  appellee  Oreensdale  as  principal,  and  the  other 
Ikppellees  as  sureties. 

The  fourth  paragraph  of  the  answer  contains  these  allegations: 
That  Isaac  0.  Boyden  was  the  guardian  of  the  relator,  McIntOsh, 
prior  to  the  apx)ointment  of  Oreensdale;  that  while  Boyden  was 
such  guardian,  he  lent  $172  of  his  ward's  money  to  Isaac  Eoche- 
nour  and  received  from  him  a  promissory  note  therefor,  with 
Thomas  Vance  as  surety;  that  when  Oreensdale  accepted  the  note 
the  makers  were  the  owners  of  a  large  amount  of  real  and  personal 
property  and  were  solvent;  that  some  time  after  the  acceptance  of 
Vql.lv  — 96 
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the  note  Boyden  died,  aud  Oreensdale  was  appointed  his  snooenor 
ae  guardian  of  the  relator;  that  the  note  which  was  imyable  to  Boj- 
den,  not  having  matured,  came  to  the  hands  of  Oreensdale  as  pait 
of  the  assets  of  his  ward's  estate;  that  it  was  accepted  ''not  in  lieu 
of  money,  but  in  the  condition  in  which  it  then  was; "  that  when 
the  note  became  due  suit  was  brought  on  it,  judgment  reoorerod, 
and  execution  issued;  the  execution  was  returned  ''no  property 
found/'  whereupon  the  appellee  Oreensdale  instituted  an  action  as 
guardian  to  set  aside  conyeyances  of  property  made  by  Kochenour 
and  Vance,  on  the  ground  that  they  were  made  for  the  purpose  of 
defrauding  creditors.  To  this  answer  a  demurrer  was  addressed, 
and  upon  the  ruling  of  the  court  against  the  relator  on  the  demur- 
rer, error  is  assigned. 

The  position  of  the  relator's  counsel  is:  That  as  Boyden  took 
the  note  of  Kochenour  and  Vance,  payable  to  himself  personalty 
and  not  as  guardian,  the  note  was  no  part  of  the  ward's  estate,  and 
should  not  hare  been  so  received  by  Oreensdale.  It  is  undoubtedly 
the  general  rule  that  a  guardian  who  takes  a  note  payable  to  him- 
self cannot,  in  case  the  makers  ol  the  note  prove  insolvent,  escape 
liability  to  his  ward  by  asserting  that  the  money  loaned  was  that 
of  the  ward.  The  policy  of  the  law  is  to  compel  guardians  to  keep 
tkeir  ward's  money  separate,  and  not  commingle  it  with  their  own. 
^rhis  is  a  wise  policy  and  is  the  only  one  that  will  justly  protect 
the  esti^  of  infants  and  prevent  wrongs  and  abuses.  If  a  guar- 
dian were  permitted  to  assert  that  a  note  payable  to  him  personally 
was  that  of  his  ward,  then  a  way  would  be  made  easy  to  grave 
frauds,  since  it  would  be  easy  to  assert  that  the  money  lost  by' the 
unfortunate  investment  was  the  ward's  an4  not  the  guardian's.  On 
the  other  hand,  if  an  investment  of  the  ward's  money  should  be 
made  in  the  guardian's  name  and  should  prove  profitable,  the 
guardian  might  readily  claim  it  as  his  own  and  thus  deprive  his 
ward  of  a  right  justly  his.  It  is  to  prevent  such  wrongs  that  the 
law  requires  the  guardian,  when  he  invests  his  ward's  money,  to 
take  notes  in  his  trust  capacity.  It  is  no  doubt  true,  that  where  a 
guardian,  administrator  or  receiver,  or  indeed  any  trustee  of  like 
character,  acts  with  ordinary  care  and  in  good  faith,  and  either 
lends  money  or  deposits  it  in  bank  and  takes  an  evidence  of  the 
loan  or  deposit  payable  to  himself  as  guardian,  administrator, 
receiver,  or  the  like,  he  is  not  responsible  for  the  loss  of  .the  money 
so  loaned  or  deposited.    Norwood  v.  Harness,  98  Ind.  184;  &  G.» 
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40  Am.  Bep.  789;  Marqueu  t.  La  Bow,  82  Ind.  550,  see  p.  553; 
Sanders  y.  Siaie,  ex  r$l.,  49  Ind.  228. 

^  If  there  had  been  any  words  added  to  Boyden's  name  denoting 
thttt  the  note  was  payable  to  him  in  a  trust  capacity,  then  donbt- 
less  the  note  might  be  treated  as  part  of  the  trust  estate,  for  words 
which  show  that  the  inyestment  was  kept  separate  from  the  per- 
sonal estate  of  the  trustee  will  preyent  the  operation  of  the  rule, 
making  the  trustee  liable  where  he  fails  to  keep  the  trust  money 
a^arate  from  his  own.  Bundy  y.  Tmen  of  Manticetto,  84  Ind.  119; 
Shaw  y.  Spencer,  100  Mass.  282;  Naiimal  Bank  y.  Insurance  Cbm* 
pany,  104  U.  S.  54. 

'■  In  this  case  ho weyer  there  was  nothing  to  mark  the  eyidence  of 
indebtedness  as  belonging  to  the  estate  of  the  ward;  on  the  con- 
tiiary,  tlie  note  on  its  face  eyidenced  a  debt  due  to  Boyden  in  hii  - 
own  right    -The  ease  therefore  falls  within  the  rule  thus  stated- 
ly an  American  author:  ^' Money  temporldily  in  the  guardianIS' 
hands  should  be  deposited  in  some  refifptesible  baflk.  'But  wherei^er^ 
p]aei3dlmd%o weyer  inyested,  the  trust  funds  should  be  separated 
by  distinguishing  marks  from  his  priyate  property;  exceptions  oc- 
curring howeyer  in  some  cases  of  a  temporary  deposit,  as  for  instance 
where  the  money  is  left  in  one's  iron  safe  with  his  priyate  yaluable 
papers  for  no  unreasonable  length  of  tiinie  and  under  circumstances 
imputing  to  him  no  want  ot  ordinal^  prudence  and  diligence, 
either  in  placing  and  keeping  it  there  in  that  condition,  or  in  pur- 
suing the  thief  tiFho  look  it  out.    Ottierwisej  lie' W6uld  be  person- 
ally \\9k\Afi  pX:  lofls.'*  Schonter  Dom.  Bel^^  §.  35^.^    At  another  plapp^^ 

i«,the.saine sectiQQ,it iA<ai4:    "^. ^i%^JJ^^xijlmki^\^\ 
a  promissory  note  in  his  own  name  it  will  be  treated  as  his  own, 
but  not  necessarily  to  the  ward's  prejudice,  for  it  might  otherwise 
beclearlf  id^tifiM'ahdtiUc^das  the  Ward'^i  property: ^^    This  is- 
undoubtedly  the  general  rule. 

The  note  which  Qreensdale  accepted  wa3^th^rc|fore  not  a  part  of 
the  assets  of  his  ward's  estate;  hence  it  was  a  breach  of  duty  for 
him  to  accept  it. .  •  If „it^  wasv'noft .  ^^ .  pf^rt  of  the.  ward's  estate,  it  is 
clear  on  principle  that  he  was  guilty  of  a  yjali^tion  of  d^ity  in  tak- 
ing it  from  the  estate  of  his  predecessor,  and  this  doctrine  has  been 
ecfKressly  asserted    by  this   court.      Beseher  y.'  State,  63  Ind. 
S(Xl.    In  that  case  it  was  held  th4t  a  guardian  had  no  right  to  ao<». 
cept  as  part  of  his  ward's  estate  a  promissory  note  payable  to  hia^ 
predecessor,  and  as  sustaining  thd  ruling  the  court  cited  State  T. 
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Womack,  72  N.  C.  397;  Crawfonl  v,  Br$wsUr,  67  Ga.  2'46;  Jones- 
T.  Jones,  20  Iowa,  388;  Latie  v.  Afickle,  46  Ala.  600.     These  4e- . 
cigioDS  are  decisiyely  againsfc  the  appellees^    They  boweyer  relj 
upon  the  case  of  Bichardson  v.  SltUe,  55  Ind.  881,,  which  is  the^ ; 
only  authority  cited  by  them.    That  case  is  of  doubtful  soundnesSy  ' 
and  the  point  relevant  to  this  discussion  seems  to  ha?e  been  decided , 
without  much  consideration  and  without  any  discussioa  of  the^^> 
authorities.     Conceding  however  that  it  was  well  decided,  it  doea 
not  rule  here,  for  all  that  was  there,  decided  that  bears  upon  tbe- 
present  case  was,  that  if  a  gu^ian  takes  a  note  for  money  of  hia 
ward  payable  to  himself,  it  is  not  a  conversion  of  his  ward's  estate, 
but  is  mere  evidence  of  conversion.   .  Here  the  question  is,  has  a 
guardian  who  succeeds  another  a  right  to  take  as  part,  of  his  ward's 
estate  a  promissory  note  }>ayable  to  his  predecessor  indJvidnallyf 
and  there  was  no  such  question  in  that  case.  We  regard  it  as  dear,  • 
on  principle  and  authority,  that  a  guardian  has  no  right  to  take  aa 
BMiiey  such  a  notej,  and  thua  imperil  his  ward's  estate^ 

Judgment  reversed. 


(106  Ind.  en,f 
Criminal  km  ^mparaUanqfJvri^^ 


Mwen  in  »  eapital  cMe,  If  the  ooarft  permits  the  Jaiy  to  wepente  belne  saliaila- 
slon,  and  the  delendaai  doM  not  object  until  after  veidiel*  the  ebjeetfaia  la 
wftiTed. 

n  ONYIOTIOK  of  murder.    The  opinion  atetea  the  point 

/•  It.  Churtnejf,  for  appoUant 

F.  T.  ffordf  attorney-general,  F.  M.  Howard,  proaeontiog  attor» 
nqr,  and  W.  B.  Hord,  for  State. 

EiiUOTT,  J.  The  appellant  proeeontes  this  appeal  from  a  Jiidg> 
ment  declaring  him  guilty  of  murder  in  the  first  dpgiee^  and  ad* 
Jndging  that  he  suflTer  the  penalty  of  death* 

[Omitting  other  points.] 
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.  The  appellant's  counsel  stoutly  midntains  that  the  court  erred 
permitting  the  jury  to  separate  without  the  express  consent  of 
^tfae  appellant.  This  position  is  met  by  the  State  with  two  propo- 
-sitions: 

First,  The  appellant,  having  knowledge  of  the  ruling  of  the 
aourt,  and  int^posing  no  objection  until  after  verdict,  waived  his 
right  to  object. 

/Second.  The  court  had  a  discretionaiy  power  to  permit  the  jury 
to  separate  at  any  time  during  the  progress  of  the  trial  prior  to  the 
time  the  case  was  finally  submitted  to  them. 
.  If  the  State  is  right  upon  the  first  proposition,  the  discussion  of 
the  second  is  unnecessary.  The  facts  support,  the  State's  conten- 
tion so  far  as  respects  the  question  Of  knowledge  and  opportunity 
to  object,  for  it  clearly  appeai-s  that  the  separatio|i  of  the  jury  was 
known  to  the  accused  and  his  counsel,  and  that  the  attention  of 
the  court  was  directed  to  it  by  them  on  the  following  morning. 
Ko  ruling  however  was  then  asked  of  the  court,  but  the  cause  was 
rpermitted  to  proceed  to  verdict  without  any  intimation  of  dissatiefc- 
faction  on  the  part  of  the  defendant.  The  question  tot  our  deckh 
ion  is,  what  is  the  law  upon  those  facts? 

There  is  a  ease  directly  in  point,  that  of  PoUh'  v*  State,  14  Nek. 
540,  and  if  it  correctly  expresses  the  law  the  State  has  successfully 
maintained  its  position.  In  that  case  it  was  said:  '*  The  objed- 
tion  first  appeared  in  a  motion  for  a  new  trial,  and  came  too  lata" 
At  another  place  in  the  opinion  it  was  said:  ^^  Parties  litigant^ 
-even  in  criminal  cases,  must  deal  fairly  by  the  court.  They  aie 
not  permitted  to  withhold  information  of  matters  transpiring  in 
the  progress  of  a  trial,  whether  prejudicial  or  otherwise,  and  thus, 
without  objection,  permit  it  to  proceed  to  a  conclusioti,  and  then 
take  advantage  of  them.  Qenerally,  all  objections  not  jurisdic- 
tional as  to  the  subject  of  the  litigation  must  be  made  at  the  first 
opportunity,  or  they  are  deemed  to  be  waived.  The  rule  in  such 
cases  is,  that  a  party  shall  not  be  permitted  without  objection  to 
take  the  chances  of  a  favorable  result,  and  then  if  disappointed,  for 
the  first  time  complain.''  Our  own  cases,  proceeding  upon  this 
general  principle,  have  repeatedly  asserted  that  if  a  defendant,  in  a 
criminal  case,  whether  a  capital  case  or  not,  fails  to  object  and  ex- 
cept at  the  earliest  legal  opportunity,  he  waives  his  right  to  after- 
ward assaU  the  ruling.  Barlow  v.  5/a/a,  2  Blackf .  114;  ITomberg&r 
r.  State,  6  Ind.  300;  Wlieehr  v.  State,  8  Ind.  118;  Leyner  v.  State, 
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8  Ind.  490;  Jfuttinix  y.  S^e,  10  Ind.  5;  Murray  y.  Siaie,  26  Ind. 
141;  Siane  r.  8UUe,  42  Ind.  418;  Nos  y.  SicdSt  92  Ind.  92. 

The  principle  that  an  accused  maj  waiye  a  right  eztendn  to  the 
highest  rights,  eyen  to  those  secured  by  the  Constitution.  Shvlar 
T.  Stats,  105  Ind.  289;  Buthr  y.  State,  97  Ind.  878;  Veatch  y.  State, 
60  Ind.  291;  Boggi  y.  State,  8  Ind.  463;  In  re  Staff,  6  Orim.  Law 
Mag.  828;  Waiyer  of  Constitutional  Rights  in  Criminal  Cases,  6 
Crim.  Law  Mag.  182. 

There  are  a  great  number  of  oases  declaring  that  a  defendant  in  a 
criminal  case  maj  waiye  objections  by  failing  to  insist  upon  then 
at  the  proper  time  in  the  trial  court  Pontius  y.  People,  82  N.  Y. 
889;  State  y.  Benton,  65  Iowa,  482;  Waite  y.  Staie,  18  Texas  App. 
169;  People  y.  Cochran,  61  CaL  548;  Oreen  y.  State,  59  Miss.  501; 
State  y.  Furheek,  29  Kan.  532;  People  y.  Haley,  48  Mich.  495; 
People  y.  BieHy,  53  Mich.  260;  Oomtnonfoealth  y.  Maker,  4  Crim. 
Law  Mag.  411;  Firmme  y.  State,  61  Wis.  140. 

It  was  said  of  the  case  of  Commonwealth  y.  StoweU,  9  Meta  671^ 
by  this  court,  that  "  The  court  say,  in  reference  to  an  erroneooa 
ruling  on  the  trial  below,  that  as  the  defendant  had  an  opporhmitgr, 
but  faUed  to  ayail  himself  of  it  on  the  trial,  of  making  his  objeotioiv 
his  acquiescence  was  a  waiyer,  and  estopped  him  to  raise  it  after- 
ward." McCorkle  y.  State,  14  Ind.  39;  Preston  y.  Sandford,  91 
Ind.  156,  see  p.  158. 

These  authorities  clearly  establish  the  general  doctrine  that  if  a 
defendant  has  knowledge  of  a  matter  affecting  his  rights  and  fiola 
to  ask  a  ruling  upon  it,  or  if  he  fails  to  ayail  himself  at  the  earliest 
opportunity  of  objections  known  to  Iiim,  he  cannot  afterward  suor 
cessfuUy  complain,  and  we  can  see  no  reason  why  the  general  prin» 
dple  should  not  apply  to  such  a  case  as  the  one  before  us.  There 
are  howeyer  cases  closely  allied  to  the  present  which  will  present 
the  question  in  a  still  clearer  light,  and  of  them  we  think  it  profit- 
able to  Bpedk.  y 

In  Cluck  y.  State,  40  Ind.  263,  one  of  the  jurors  took  written 
notes  of  the  eyidence,  and  this  was  held  to  be  an  error,  but  it  was 
also  held,  that  as  the  defendant  knew  what  the  juror  was  doing,  and 
made  no  objection  until  the  motion  for  a  new  trial,  he  could  not 
make  the  error  ayailable.     Long  y.  State,  95  Ind.  481. 

A  juror  became  ill  and  unable  to  comprehend  the  argument  of 
counsel,  but  although  this  fact  was  known  to  the  defendant  and  his 
iOonnsel,   they  proceeded  with   the  case,  and  a.  yerdict  aflSxing 
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the  death  penalty  was  returned.  After  verdict  the  appellant  songfat 
a  new  trial  on  the  ground  of  the  incapacity  of  the  juror,  but  the 
court  held  that  the  new  trial  was  rightly  denied,  for  the  reason  that 
the  defendant,  by  not  objecting  at  the  time,  had  waived  his  nght 
to  object  after  verdict.     Baxter  v.  Peoph,  3  Gilm.  868. 

In  the  case  of  ffuni&r  v.  8tat^,  43  Ga.  483,  a  capital  case,  the  jury 
read  a  newspaper  containing  a  denunciation  of  the  conduct  of  one 
of  the  prisoner's  counsel,  and  it  was  held  that  as  this  was  done  with 
the  knowledge  of  counsel,  an  objection  after  verdict  came  too  late. 

A  great  number  of  cases  declare  that  if  it  is  known  to  the  accused 
that  improper  papers  are  given  to  the  jury,  an  objection  after  ver- 
dict will  be  too  late  to  be  of  avaiL  Thompson  &  Merriam  Juries, 
§  399,  and  note. 

In  United  Staiee  v.  CKbert,  2  Sumner,  19,  it  was  held  in  a  very 
strongly-reasoned  opinion  by  Judge  Stort,  that  the  separation  or 
misconduct  of  the  jury,  known  to  the  accused  and  not  objected  to 
until  after  verdict,  would  not  entitle  him  to  a  new  trial. 

The  subject  which  we  are  discussing  received  full  consideration 
in  a  treatise  on  juries,  and  it  was  there  said,  in  concluding  a  review 
of  the  authorities:  ^' And  in  no  case  will  a  new  trial  be  granted 
upon  the  ground  that  the  juror  misbehaved  during  the  trial,  unless 
it  be  made  to  appear  affirmatively  that  the  party  complaining  and 
his  counsel  did  not  know  the  fact  before  the  jury  retired  to  con- 
sider of  their  verdict."    Thompson  &  Merriam  Juries,  §  456. 

We  have  in  our  own  reports  many  cases  deciding  that  if  objec- 
tion is  not  made  before  verdict  to  the  competency  of  the  judge  who 
presides  at  the  trial,  it  will  be  of  no  avail.  Smurr  v.  State,  105 
Ind.  125 ;  Kennedy  ▼.  State,  53  Ind/  542;  State  v.  Murdock, 
$6  Ind.  124;  Faesinow  v.  State,  89  Ind.  235;  Case  v.  State,  5  Ind.  1. 
These  cases  establish  the  principle  which  rules  here,  for  they  pro- 
ceed upon  the  ground  of  waiver  by  failure  to  make  a  timely  objec- 
tion. But  more  nearly  resembling  the  present  case,  are  those 
cases  wherein  it  is  held  that  the  failure  to  examine  jurors  as  to  their 
competency  or  to  challenge  one  whose  incompetency  is  disclosed  by 
the  examination,  is  a  waiver  of  the  right  to  afterward  object.  Alex- 
ander  v.  Dunn,  5  Ind.  122;  Ramaine  v.  State,  7  Ind.  63;  Bradford 
V.  StaU,  15  Ind.  347,  see  p.  853;  Cray  v.  State,  32  Ind.  384;  Kin- 
gen  v.  State,  46  Ind.  132;  Oillaoley  t.  Stale,  58  Ind.  182 ;  Achey 
y.  State,  64  Ind.  56;  Lockhart  v.  State,  92  Ind.  452. 

If  a  failure  to  object  before  accepting  the  jury  is  deemed  a  waiver. 
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it  mnst  logically  follow  that  failure  to  object  where  the  disqualifl' 
cation  or  misconduct  of  a  juror  becomes  known  after  the  jury  are 
sworn,  must  also  be  a  waiver^  for  no  reason  can  be  adduced  for 
holding  that  there  is  a  waiver  in  the  one  case  and  not  in  the  other. 
The  principle  is  the  same  in  both  cases,  and  that  is  that  the  objec- 
tion must  be  presented  at  the  earliest  opportunity,  or  else  it  will  be 
deemed  waived.  Of  course  this  principle  can  have  no  applicatiou 
where  the  ground  of  complaint^  whether  it  be  the  action  of  the 
court  or  the  misconduct  of  the  jury,  is  not  known  to  the  accused 
until  after  verdict,  but  it  does  apply  where,  as  here  the  action  of 
the  court  and  the  conduct  of  the  juroi*s  are  fully  knowo.  to  the  de-^ 
fendant.  The  principle  which  we  have  here  stated  was  applied  in 
Harrington  v.  Slate^  76  Ind.  112.  In  that  case  a  proceeding  for 
contempt  was  instituted  against  a  juror  who  had  been  guilty  of 
misconduct,  and  the  court  told  the  defendant  that  if  she  would 
consent  the  jury  would  be  discharged,  but  she  declined  to  either 
consent  or  object,  and  it  was  held  that  an  objection  after  verdict 
would  not  be  entertained.  In  the  course  of  the  opinion  it  was  said: 
*^  If  there  was  any  misconduct  on  the  part  of  the  juror,  of  which 
she  could  have  complained,  or  if  there  was  any  irregularity  in  stop-^ 
ping  the  trial  to  investigate  the  charge  of  contempt  against  the 
juror,  the  appellant  had  the  opportunity  to  avail  herself  of  the  ob^ 
jection.  She  had  the  option  of  having  the  jury  discharged,  but 
she  would  not  consent  to  that."  A  like  ruling  was  made  in  Siewari 
V.  State,  15  Ohio  St.  155. 

There  are  some  rights  which  a  defendant  in  a  criminal  case  can- 
not waive,  and  many  that  he  should  not  be  asked  to  yield,  but  we 
do  not  think  that  the  right  to  object  to  the  separation  of  the  jury 
before  the  case  is  finally  submitted  to  them  is  one  which  he  may 
not  waive.  The  weight  of  modem  authority  is  very  decidedly  in 
favor  of  the  doctrine  that  the  jury  may,  in  the  discretion  of  the 
court,  be  permitted  to  separate  during  the  progress  of  the  trial 
Whart.  Crim.  PI.  and  Pr.,  §  819;  Thomp.  &  Merr.  Juries,  §  317- 

If  the  matter  is  within  the  discretion  of  the  court,  then  of  course 
an  accused  cannot,  even  though  he  should  object,  complain  of  the 
ruling  of  the  court  directing  a  separation.  Our  statute  clearly  im- 
plieR  that  the  court  may  permit  the  jury  to  separate  during  the  pro- 
gress of  the  trial,  for  it  provides  for  the  charge  which  the  court 
shall  give  them  in  the  event  that  they  are  permitted  to  separate. 
It  is  quite  obvious  that  if  a  separation  had  not  been  deemed  proper^ 
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such  a  statute  woald  not  have  been  enacted.  Our  decisions  how* 
ever  upon  this  subject  are  not  enj^irely  hajrinpnious.  In  JSvans  v. 
StcUe,  7  Ind.  271,  the  court  quoted  the  statute  and  said:  *^  The 
separation  of  the  jury  is  exj^ressly  permitted,  during  the  trial  and 
before  the  cause  is  finally  submitted  to  them  by  this  iitf^tute,  and 
of  course  they  could  not  be  kept  in  care  of  a  sworn  officer."  The 
case  cited  was  however  criticised  and  partially  overruled  in  Ander- 
son v.  Slate,  28  Ind.  22,  and  it  was  there  held,  that  it  was  error  {^ 
permit  a  separation  over  the  objection  of  the  defendant.  A  like 
ruling  was  made  in  Quinn  v.  State,  14  Ind.  589;  but  it  was  there 
efaid  that  ''the  cdurt  may  permit  such  a  separation  with,  but  not 
against  the  consent  of  the  defendant."  These  cases  agree  on  one 
point  at  least,  that  a  separation  of  tl^ie  jury  during  tha  tr;ial  is  not 
error  unless  an  objection  is  interposed.  It  is  not  necessary  for  tu| 
to  decide  whether  the  rule  declai-ed  in  Anderson  t.  State,  supra, 
and  Quinn  t.  State,  supra^  is  or  is  not  the  correct  one,  for  all  wo 
need  do  is  to  decide  that  the  error,  conceding  it  to  be  one,  is  such 
aa  may  be  waived.  Upon  this  point  there  is  entire  harmony  in  oui^ 
own  cases,  and  as  we  have  seen,  they  are  in  this  respect  supported 
by  the  very  decided  weight  of  authority.  The  case  of  JarreU  yJ 
State,  58  Ind.  293,  goes  much  farther  than  any  of  our  other  cases,' 
for'ic  was  there  held  that  the  separation  of  the  jury  without  object 
tioD,  after  the  case  had  been  finally  submitted  to  them,  was  not 
error.  Dr.  Wharton  makes,  and  with  much  reason,  a  distinction 
between  the  separation  of  the  jury  before  the  cause  iB  finally  sub- 
mitted to  them  and  a  separation  during  the  progress  of  the  triaL 
He  thus  concludes  his  review  of  the  authorities:  '^  Hence  it  is- 
that  the  weight  of  authority  is  that  the  defendant,  cTen  in  capital 
cases,  can  legalize  the  separation  of  the  jury  during  the  recesses  of 
the  court,  down  to  the  period  when  the  case  is  given  them  for 
deliberation  by  the  charge  of  the  court."  Wbart  Grim.  PL  and 
Pr.,  §  733. 

[Omitting  other  matter.] 

Petition  ovemML 
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JOHKSOlir  y.   JOHKBOK. 
(106  Ind.  4m) 
WO'^  attiaiaHon  —  ioUne$$eM  nc€  in  pre$$n6$  ^  #gfl%  a/Uhmr. 
IW^taofloeB  to  a  will  need  not  attest  it  in  the  pissence  of  eeeh  othw. 

HE  opinion  states  the  case. 


T 


.  (7.  F.  McNutt,  J.  O.  McNutt,  8.  0.  Davis  and  8.  B.  Davii,  for 
appellanta 

'  B.  B.  Rhaadi,  W.   Mack,  W.  BggUghn  and  B.  Beed,  for  ap* 
pellees. 

Ellxott,  J.  The  will  of  Oornelins  Johnson,  whioh  is  here  the 
iubjeot  of  oontroyersy,  was  written  and  jsigned  by  the  testator  in 
August,  1858,  and  was  then  attested  by  one  of  the  subscribing' 
witnesses,  Daniel  Budd,  but  it  was  not  attested  by  the  other  sub- 
soribing  witness,  James  Bay,  until  the  following  December,  when 
he  signed  as  a  witness  at  the  testator^s  request.  The  contention  of 
the  appellant  is  that  the  subscribing  witnesses  should  have  attested 
the  will  at  the  same  time,  and  this  presents  the  pivotal  question  in 
t^e  case.  .     . 

It  was  the  common  law  until  the  chaotgd  nuuie  by  express  statute 
in.  1837,  that  it  was  not  necessary  that  the  subscribing  witnesses 
should  attest  the  will  at  the  same  time,  or  in  each  other's  presence* 
Jfqnea  y.  Lake,  2  Atk.  176n  ;  Bllut  y.  8mithy  1  Yesey  Jr.  11;  WhiU 
Y,  Trustees  of  British  Museum,  6  Bing.  310;  Wright  y.  Wright,  7 
Sing.  457;  Jauncey  r.  Thorns,  2  Barb.  Gh.  40^ 
;  This  rule,  was  changed  by  a. statute:. enacted  in  1837,  which  xe-^ 
quires  that  the  will  shall  be  simultaneously  attested  by  the  wtt^ 
nesses.  1  Jarman  Wills  (5th  Am.  ed.),'254.  i  Our  statute  does 
not  ill  express  terins  require  that  the  witnesses  shall  subscribe  the 
will  at  the  same  time,  but  is  similar  to  the  IBnglish  statute  as  it 
existed  prior  to  the  change  made  in  1837,  and  the  well  settled  rule 
that  a  statute  taken  from  another  country  shall  be  deemed  to  carry 
with  it  the  construction  placed  upon  it  by  the  courts  of  that  coun- 
try, would  seem  to  make  it  clear  that  it  is  our  duty  to  adopt  the 
construction  gi Yen  the  statute  by  the  English  courts.     If  we  yield 
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to  this  principle,  then  we  mast  hold  that  it  is  not  necessary  that 
the  witnesses  should  simultaneously  subscribe  their  names  to  the 
attesting  clause  of  the  will.  This  view  is  well  supported  by  au* 
thority.  Following  the  decision  in  Hoysradi  v.  Kingman^  22  N; 
T.  372,  it  was  decided  in  Barry  v.  Brown,  2  Dem.  (N.  Y.)  809^ 
that  **\i  is  an  unimportant  circumstance  that  this  acknowledge 
ment  and  publication  were  made  to  the  witnesses  on  different  occa* 
dons,  and  when  they  were  apart  from  each  other/'  In  speaking 
of  a  statute  yery  similar  to  ours  it  was  said  by  the  Supreme  Court 
of  Oonnecticut  that  ''  the  language  of  our  statute  existing  wheii 
this  will  was  made  is  explicit  and  entirely  free  from  ambiguity.  It 
only  requires  that  all  the  witnesses  shall  subscribe  their  names  iik 
the  presence  of  the  testator.  It  would  give  to  it  a  strained  and 
unnatural  interpretation  to  extend  it  so  as  to  require  them  all  to 
sign  in  the  presence  of  each  other.''  Gayhf^s  Appeal^  43  Conn. 
88.  A  similar  ruling  was  made  by  the  Supreme  Oourt  of  Massa* 
ohuaetta  in  DfiW0yy.  Dewey ,  1  Mete.  349;  s.  p.,  35  Am.  Dec.  867^ 
and  in  Hogan  y.  OrasvenoTf  10  Mete.  54;  s.  c,  43  Am.  Dec.  414. 

The  statute  of  Wisconsin  is  essentially  the  same  as  ours,  and  in 
•peaking  of  it  the  Supreme  Oourt  of  that  State  said:  **  It  only  re- 
quires that  the  will  shall  be  *  attested  and  subscribed  in  the  pres* 
enoe  of  the  testator  by  two  or  more  competent  witnesses.'  B.  9. 
650,  §  2282.  So  far  as  we  are  aware,  the  cases  on  this  subject  aris- 
ing under  statutes  similar  to  ours  (many  of  which  are  cited  in  the 
brief  of  counsel  for  the  appellant),  uniformly  hold  that  the  wit- 
nesses  need  not  attest  and  subscribe  the  will  in  the  presence  of 
each  other.  To  hold  otherwise  would  be  to  interpolate  aproyis^on 
in  the  statute  which  the  legislature  has  not  written  there,  and 
which  cannot  properly  be  implied  from  any  thing  which  is  writ- 
ten:"    Witt  of  Smtih,  52  Wis.  543;  8.  c,  38  Am.  Bep.  756. 

Without  commenting  further  upon  the  authorities,  we  refeif  id 
some  of  them,  merely  remarking  that  they  will  be  found  to  fnUy 
sustain  the  rulings  made  in  the  cases  already  referred  to  by  us. 
Hoffman  ▼.  Hoffman,  29  Ala.  535;  Flinn  r.  Owen,  68  111.  Ill; 
Rogere  t.  Diamond,  13  Ark.  474;  Oraimii  y.  HnUe(m$r,  88  Mo.  19^ 
2  Greenl.  Et.,  §  676;  1  Bedf.  Wills,  219. 

The  appellant  relies  on  two  oases  in  our  own  reports,  PatUrmm 
r,  ibiiMom,  55  Ind.  402,  and  Potts  ▼.  Fatton,  70  Ind.  166;  bat  in 
neitlier  of  these  oases  was  the  point  decided*  In  the  flnk  of  ^bm$ 
there  was  some  discussion  of  the  queation,  but  the 
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decided  upon  another  point,  the  court  snying:  ^*  If  the  case  turned 
upon  this  point,  we  should  feel  under  the  necessity  of  examining 
the  authorities  closely  before  deciding  that  such  attestation  would 
be  a  compliance  with  the  statute. '^  In  the  second  case  cited,  the 
-case  turned  upon  an  entirely  different  propodition  of  law  from  the 
one  here  involved,  and  of  course  that  decision  id  not  of  controlling 
force  here. 

y  We  fully  agiioe  with  the  appellant's  counsel  that  a  will  must  be 
l^xecuted  in  conformity  to  the  statute.  Pailerson  y^  Ramsofa, 
fupra;  Herbert  v.  Berrier,  81  Ind.  1,  See  p.  2;  MoHer  of  HewUPn 
^Will,  91  N.  Y.  261;  :  But  while  we  agr^  with  cbunsel  upon  this 
proposition,  we  cannot  concur  with  them  that  the  will  before  na 
jwas  not  executed  and  attested  as  the  statute  requires. 
(^  .         ^  Jtuignteni  affirmed. 


c'  PhbITIX  iNBCrJEtAKOB  OoMPAKT  T.    LaXAB. 

<10e  Ind.  618,) 
Iniuranoe — eondiUoh  agiUnitcftMr  ^*  wUid  or  nat,^ 

*       fc  •  *•  •        • 

Where  an  insurance  policj  is  conditioned  to  be,  void  in  case  of  "ally  crthet 
insurance,'*  witliout  consent,  "  whether  Yalid  or  not,"  another  poli^ 
in  and  of  itself  invalid  and  void,  so  that  it  constitutes  no  contract  of  insur- 
ance, is  not  within  the^rohibition,  but  if  to  avoid.it  requires  the  prpductioo 
of  extraneous  facts,  it  is  within  the  prohibition. 


A 


GTION  on  an  insurance  policy.     The  opinion. states  the  case. 
The  plaintiff  bad  judgment  below. 


A.  ailchristy  C.  A.  DeBruhr,  B.  Harri^m^W.  H.  ff.  MiUermi 

fnd  J.  B.  EUim,  for  appellant. 

•  ...  '  .       •      . 

W.  H.  Thomas  and  K,  H.  Swan,  for  appellee. 

MiTt^HELL,  J.  This  was  a  suit  by  William  S.  Lamar  against  the 
Phenix  Insurance  Company  to  recover  for  an  alleged  loss  by  fire^ 
under  a  policy  of  insurance  fsued  upon  the  property  of  the  former. 

The  {Policy  contained  this  condition:  **  If  the  assured  shall  have 
or  Ahall  boreafter  make  any  other  insurance  (whether  valid  or  not) 
on  the  property  herein  described,  or  any  part  thereof,  without  thi 
consent  of  this  company  writted  hereon,'*  this  policy  shall  be  Vbid: 
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^Qia,  insiinmoe  company,  answered  that  the  condition:  above  anfe 
out  bad. been,  violated,  in  this,  that  the  insured  had  prior  to  tb^ 
recdipl;  nf  the-  policy  on  which  snit  was  broaght,.  accepted  a  policy 
of  iiisaranoe  f or  1500,  covering  a  part,  of  the  property  insared, 
which  policy  so  accepted  had  been  issued  by  the  Germani&  Insar-> 
once  Company/of  New  York,  and  which  remained  in  f orce  ^t  tha 
time  that  in  duit  was  taken  out,  and  that  xko  consent  to  this  latter 
policy  Was  indorsedon  the  policy  in  suit,  or  was  otherwise  given.  : 
:  To  this  it  was  replied  that  the  Germania  policy  contained  a  pro-t 
vision  avoiding  it,  in  case  of  the  existence  or  subsequent  procure«r. 
ment^f  other  iusuranoe  npon  the  property  therein  described,  an-- 
less  specially  agreed  to  in  writing  in  or  upon  such  policy;  that  ab 
the  date  the  Germania's  poUcy  was  received,  the  assured  held  tk 
polioyiort2y000,  issued  by  the- Home  Insurance  Company  of  Hfew 
York,  covering  the  same  property,  and  that  no  consent  by  the  €br*» 
mania,  had  been  given  to  the  policy  which  the  assured  held  in  that 
Homeland  that  for  that  reason  the  policy  held  in  the  Germaniai 
was  and  :had:  been  at  all  times  invalid  and  void. 
: .  Upon  demurrer  this  was  held  a  suflScient  reply.  A.  recovery  wm 
aeoordingly  ha  I  for  the  amount  stipulated  in  tha  policy. 
^  The  reply,  it  will,  be  observed,  seeks  to  avoid  the  efCect  of  the 
oonditiou  against  other  insurance,  by  the  assumption  that  only 
snob  other  insurance  as  is  valid  and  enforceable  is  within  the  inhibi* 
tion  of  the  contract. 

Since  however  there  is  pnt  forward  no  claim  of  mistake,  sur* 
prise  or  other  circumstance  which  would  authorize  a  modificatioi^ 
of  tbe  condition,  or  relieve  the  insured  from  its  effect,  the  con^ 
traot,^^  as  the  parties  had  deliberately  chosen  to  make  it  for  them*^ 
selves,  must  furnish  the  measure  of  their  rights.  The  mqniry 
must  be,  what  have  the  parties  agreed  to? 

In  determining  the  liability  of  insurance  companies,  stipulationt 
similar  to  that  above  set  out  have  been  the  subject  of  much  dis* 
cussion,  and  not  a  little  contrariety  of  opinion.  There  are  cases  in 
which  the  condition  in  respect  to  further  insurance  is  general,  the 
conventional  phrase,  ''whether  valid  or  not,''  beiug  absent,  which 
proceed  upon  such  a  construction  of  the  contract  as  brings  within 
its  prohibition  only  such  other  insurance  as  is  valid  and  enforce- 
able. That  other  insurance  has  been  taken  by  the  insured,  which 
at  the  time  of  the  loss  is  inoperative,  or  voidable,  so  that  no  action 
Mold  be  successfully  maintained  for  its  recovery,  is  held  in  th(t 
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^sses  referred  to^  not  to  operate  in  ayoidance  of  a  policy  oontaining 
tiie  ordinary  stipulation  against  snch  farther  insnranoe.  Coa- 
epicaouB  among  the  Liter  cases  which  adopt  this  view  are  the  fol* 
Ipwing.  Suthmrland  y.  Old  Dominion  Ins.  Co.,  81  Orat.  176;  JKro* 
man's  Ins.  do.  t.  HoU,  85  Ohio  St  189;  6.  C,  85  Am.  Bep.  801; 
Dahlberg  ▼•  St.  Louis  M.  Ins.  Co.,  6  Mo.  App.  121;  Oos  y.  Chsshirs 
Co.  M.  F.  Ins.  Co.,  55  N.  H.  65;  8.  o.,  20  Am.  Bep.  17L  To  the 
foregoing  may  bo  added  Hubbard  t.  Hartford  Firs  Ins.  Co.,  88 
Iowa,  325;  s.  c,  11  Am.  Bep.  125,  which  in  a  modified  form  holds 
the  same  general  doctrine. 

On  the  other  hand,  cases  which  seem  well  supported  in  reasoA 
{Arodeed  upon  the  theory  that  the  only  purpose  for  which  prorisiont' 
ef  the  character  under  consideration  are  inserted  in  policies  is  to 
protect  the  insurer  against  the  haxard  of  6yer»insurance,  by  taking 
aWay  the  motire  which  the  insured  might  otherwise  hare  for  the 
destruction  of  his  own  propwty.  Other  insurance  taken  without 
Ctnisenty  whether  valid  or  not,  is  held  to  avoid  the  policy  in  viola- 
tion of  which  it  has  been  taken.  The  assumption  is  that  the  vigi*' 
lasce^f  the  property-owner  will  be  stimulated  to  guard  against  lees 
by  requiring  him  to  maintain  such  relation  to  the  property  insured 
as- that  its  destruction  by  fire  shall  not  inure  to  his  pecuniary 
benefit. 

finch  being  confessedly  tiie  purpose  of  the  contract,  it  is  not  per^ 
oeived  how  its  object  is  in  any  degree  promoted  by  the  condusion 
that  notwithstanding  the  insured  may  have  intended  to  secure 
over-insurance,  and  may  have  firmly  believed  he  had  succeeded  in 
doing  so,  it  is  only  wh^e  the  attempt  is  actually  ehccessfuli  that 
thee  prohibitory  condition  is  operative.  It  mights  be  said  i^ithmudi 
reason  that  such  a  construction  defeats  the  purpose  of  the  pro* 
vision,  and  renders  it  practically  nugatory. 
:^  Moreover,  to  hold  that  only  such  other  insurance  as  is  not  void, 
and  cannot  be  avoided  by  extraneous  facts,  is  within  the  prohibit 
tion  of  the  contract,  affords  the  opportunity  for  the  anomalous 
q)ectacle  of  an  insured  avoiding  the  effect  of  apparent  over-insur* 
ance,  and  compelling  payment  of  one  policy  by  exhibiting  his  own 
turpitude  in  obtaining  another. 

It  is  held  in  some  cases  that  subsequent  or  further  msurance^ 
created  by  policies  which  are  totally  void,  is  no  obstacle  in  the  way 
of  a  recovery  on  the  policy  on  which  the  claim  is  made.  JNsMH 
8sm  Ins.  Co.  v.  Slaughter,  20  Ind.  520.    If  however  snoh 
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4tte  Toidable  only  for  some  breach  of  condition^  for  which  the 
insarer  might  avoid  theoi,  they  are  within  the  prohibition  against 
farther  insanince.  Funk  y.  Minnesota^  $tc,f  In$,  As8*n^  29  Minn* 
^7;  8.  o.»  43  Am.  Sep.  216;  Boer  y.  Phmntx  Ins.  Cb.,  4  Bash,  242; 
J^uggs  y.  Liverpool^  eic,  Ins.  Co.,  9  Ins.'  L.  J.  657;  Landers  y. 
Weitmi(mn  Fire  Ins.  Co.,  86  N.  Y.  414;  &  o.,  40  Am.  Bep.  554; 
fiigtoTY.  N.  F.  a  Ins.  Co.,  22  N.  Y.  402;  Lackey  y.  Georgia  Home 
Jns.  Co.,  42  Oa.  456;  David  y.  Hartford  Ins.  Co.,  13  Iowa,  69; 
^rpenter  y.  Providence,  etc,,  Insi  Co.y  16  Pet.  495. 

It  is  however  not  necessary  for  as  to  determine  or  further  inti« 
JBate  an  opinion  upon  the  proper  ^pomtraction  of  a  policy  which 
pimply  stipulates  that  other  insurance  taken  without  the  consent 
of  the  insurer  shall  render  the  policy  void.  It  may  well  be  assumed 
4^t  the  prevailing  uncertainty  and  contrariety  of  opinion  on  that 
subject  was  the  efficient  cause  ior  introducing  into  the  policy  sued 
QU  the  phrase  which  disluiga|shes>itifott  thfe^pcdicieli  tnyplved  iil 
ih^  oases  referred  to.  ;> 

The  contract  is,  that  other  insurance,  ''  whether  valid  or  not," 
taken  without  the  written  consent  of  the  insurance  company,  shall 
render  the  policy  void.  It  was  thus  agreed  that  the  validity  or 
invalidity  of  other  insurance,  taken  without  the  written  consent  of 
the  insurer,  should  not  be  the  subject  of  future  contract.  Any 
oontract  of  insurance,  so  held  or  accepted,  was  to  render  the  policy 
in  suit  void.  This  agreement  was  not  against  public  policy,  nor 
prohibited  by  law.  So  far  as  appears,  it  was  with  a  full  compre- 
hension of  its  terms,  deliberately  entered  into.  It  is  therefore  to 
have  effect  according  to  its  plain  and  obvious  meaning.  Norths 
western  M.  L.  Ins.  Co.  y.  Haxelett,  105  Ind.  212;  Continental  Ins* 
Co.  v.  Hulman,  92  Bl.  145;  s.  o.,  34  Am  Bep.  122;  Liverpool,  etc, 
Ins.  Co.  V.  VerdteTf  35  Mich.  395. 

So  far  as  appears,  the  policy  in  the  Oermania  Insurance  Oom* 
pany  was  regarded  both  by  the  insurance  company  which  issued  it, 
And  the  insured,  as  being  valid  and  in  force  at  the  time  the  policy 
in  suit  was  accepted,  as  well  as  when  the  loss  occurred.  Whatever 
we  might  conclude  in  respect  to  the  ordinary  condition  concerning 
lurther  insurance,  we  are  clear  that  where  the  parties,  as  in  the 
oase  before  us,  have  stipulated  in  their  contract  that  other  insur- 
4inoe,  whether  valid  or  not,  shall  avoid  the  policy,  the  effect  of  such 
astipulation  cannot  be  avoided  by  showing  that  the  prohibited 
insurance  was  invalid. 
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r  As  applicable  to  a  policy  embracing  a  condition  of  that  descripk 
tion,  this  general  principle  may  be  stated:  If  the  prohibited  policy, 
held  or  receiyed  by  the  insared,  is  in  and  of  itself  invalid  and  void, 
8o  that  it  in  fact  constitutes  nocontraot  of  insurance^  it  will  not  affect 
the  validity  of  that  under  which  the  claim  for  indemnity  is  made. 
But  if  to  avoid  it,  requires  the  production  of  facts  extraneoos  to 
the  policy,  it  will  be  within  the  condition  against  further  insurance, 
and  unless  consented  to  will  render  the  other  voidable.  We  are 
thus  led  to  the  conclusioa  that  the  court  erred  in  overruling  the 
demurrer  to  the  reply. 

A  further  question  arising  upon  theevidenee  is  suggested,  but  ae 
vpon  the  facts  disclosed,  it  cannot  be  material,  in  yiew  of  future 
QQQsiderations,  that  we  decide  it,  without  considering  that  quefr* 
lion,  the  judgment  is  reversed  with  costs,  with  diieotions  to  the 
court  below  to  sustain  the  demurrer  to  the  second  paragraph  of 
the  ieply>  aod  for  further  prooeedinga  not  inconsistent  with  this 
efinioo.  JudgmmU  rpMTMiL 
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^fMomdofiMfr — tuihnhit officer  de Jure agatiui  offieerdefluioforffei. 

One  entitled  to  an  office  and  ejected  may,  after  being  leinstated*  recover  fnun 
the  nsarper  the  emoluments  received  by  him,  although  he  was  pat  In  pos* 
session  bj  a  Jadgment  of  the  Supreme  Court. 

ACTION  for  aalarjr  of  office.    The  opinion  states  the  case.    The 
plaintiff  had  judgment  below. 

B.  F.  Tracy f  for  appellant. 

Wm.  B.  Hurd,  Jr,,  for  respondent. 

Danforth,  J.  The  case  shows  that  Moses  Kessel,  the  plaintiff, 
and  Andrew  Zeiser,  the  defendant,  were  in  the  fall  of  1877  rival 
candidates  for  the  office  of  commissioner  of  charities  in  Kings 
county.  Kcssel  received  the  certiOcate  of  election,  qualiBed  as 
required  by  law,  and  took  possession  of  the  office.  In  January, 
1878,  an  action  in  the  nature  of  quo  warranto,  in  which  Zeiser  was 
joined  as  relator,  was  brought  against  Eessel  by  the  attorney-gen- 
eral, to  determine  the  title  to  the  office.  At  the  Circuit  the  deci- 
sion was  in  favor  of  Zeiser.  Kessel  then  withdrew  from  the  office*. 
Vol.  LV  —  97 
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qualified,  took  possession,  discharged  its  duties,  and  drew  its 
salary  for  a  year  and  a  h^lf*  ;^e88el  appealed  from  that  judgment. 
It  was  reversed  in  his  favor.  Zeiser  withdrew  and  Kessel  again 
took  possession.  Zeiser  appealed  to  this  court,  where  on  the  17th 
of  January,  1882,  the  appeal  was  dismissed,  and  in  the  Supreme 
Court  final  judgment  was  rendered  in  favor  of  Eessel.  This  action 
is  brought  by  Kessel  to  recover  from  Zeiser  the  salary  received  by 
>he  latter  wUie  dischitrging' the  dutiljisjof  the  ^ffice^^  andi  he 'v}]|m 
thus  far  succeeded.     The  appeal  to  this  court  is  by  Zeiser. 

We  think  the  decisions  lately  made  by  us  in  Nolan^a  case,  101  N. 
7.  539,  and  in  MacLearCs  case,  101  N.  Y.  526;  s.  c,  54  Am.  Sep. 
730,  require  us  to  dispose  of  this  appeal  in  favor  of  the  respondent 
In  the  first,  Nolan  was  in  office  by  virtue  of  a  certificate  of  election; 
in  the  second,  MacLean  was  in  offiocf  under  an  appointment  duly 
made  by  the  mayor  of  the  city  of  New  York.  They  discharged  the 
duties  of  their  respective-eflSees,  but  in  each  of  the  cases  we  held, 
upon  a  full  examination  of  the  questions  involved,  that  the  relator, 
who  was  rightfully  entitled^  to  the  office,  should  also  recover  from 
the  defendant,  as  usurper,  its  salary.  The  distinction  suggested  in 
favor  of  the  present  case  is  more  formal  than  reaL  Eessel  has  at 
all  times  been  rightfully  entitled  to  the  office,  and  the  fact  that 
Zeiser  was  in  for  a  short  time  under  a  judgment  of  the  Suprem^e 
Court  is  of  no  importance,  because  that  judgment  was  subsequently 
held  to  be  erroneous,  and  the  final  judgment  was  in  favor  of  Ees- 
sel. It  was  thus  established  that  the  judgment  in  favor  of  Zeiser 
was  wrong  from  the  beginning  and  his  position  no  better  than  the 
one  he  occupied,  when  at  the  close  of  the  election,  Eesstl  wiis 
declared  elected,  and  receiving  the  certificate  of  the  canvassers, 
went  into  office.  1  R.  S.  118,  g  17.  The  final  judgment  accords 
with  the  adjudication  of  the  board.  Zeiser  made  a  false  claim,  and 
it  would  be  strange  indeed  if  he  couldprofit  by  the  temporary  error 
of  the  courts  induced  thereby. 

The  case  is  not  like  one  where  rights  acquired  at  a  judicial  sale 
are  protected.  The  court  did  not  appoint  to  office,  nor  did  the 
appellant  take  any  thing  on  the  faith  of  its  order.  On  his  invoca- 
tion the  court  declared  that  he  was  already  entitled  to  the  office, 
and  sought  to  remove  the  obstruction  to  its  enjoyment.  The  sub- 
sequent reversal  shows  that  declaration  to  have  been  a  mistaken 
one,  that  he  had  in  fact  no  title,  and  its  effect  was  to  leave  the 
status  of  his  adversary  as  it  was  before  the  action  and  himself  in 
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:  no  better  condition  than  if  hid  claim  to  office  had  neyer  beenheald 
I  or  diecided  by  any  court.  Of  coarse  he  can  claim  no  advantage  b^ 
iTirtaeof  thd  erroneous  judgment.    He  took- it  at  his  peril.    Tlie 

•  oases  cited  by  the  appellant  {South  Fork  Canal  Co.  t.  Cordon,  2 

•  Abb.  479;  Gray  v.  Brignardello,  1  Wall.  627)  do  not  apply.    They 
relate  to  property  rights  which  have  been  changed  by  the  enforce* 

•  ment  of  a  judgment,  and  hold  that  as  to  them  the  purchaser  shull 
'ber  protected,  but  even  then,  it  is  added  that  ^Hhe  unsuccessful 
'party  in  the  court  below  shall  be  restored  by  reversal  to  all  things 
-which  he  lost  by  the  erroneous  judgment,  if  the  title  to  them  has  . 
^not  passed  by  such  enforcement,  and  in  such  cases  he  is  to  have  a 
^light  of  action  for  a  money  equivalent.''  Here  it  is  plain  the  title 
to  the  office  did  not  pass;  nor  did  the  right  to  the  emoluments;  bwt 
if  it  were  otherwise,  the  defendant  would,  even  in  that  view,  he 

^required  to  pay  the  equivalent,  and  this,  as  is  well  settled,  is  thie 
-4unount  of  salary  received  by  him  during  the  time  he  deprived  the 
^plaintiff  of  it     Nolan^s  case,  supra;  MaoLean*8  case,  supra. 
'     We  think  therefore  the  appeal  must  fail  and  the  judgment  bb 
^affirmed,  with  costs. 

AU  concur.  Judameni  afflrmed. 

4  • 

QUAOKBKBOS   Y.    KlKOBLAlTD. 

(lOSN.Y.UB.) 

Wm-:- dying  wUhmUimut. 

A  will  gave  the  resldaam  to  the  testator's  son  Daniel  and  bis  heirs,  and  in  ea4a 
the  sons  "  should  die  without  lawful  lasae/'  to  the  testator's  other  cliildreiL 
A  codicil  gave  a  specific  bequest  out  of  the  residuum  to  the  testator's  son 
James.    Daniel  survived  the  testator.    Hdd,  that  Daniel  took  an  absolate 

-    estate.  '  {8esnote,p.  774.) 

f  pHE  opinion  states  the  case.  The  plaintiff  had  judgment  at  trial, 
1     which  was  reversed  at  General  Term. 

Nicholas  Quacksnbush  and  ffeo.  W.  Lord,  for  appellant. 

Charles  E.  Miller,  for  respondent. 

Dakforth,  J.    The  plaintiffs  Jane  and  Hannah  are  children, 
and  the  other  plaintiffs  grandchildren  of  Daniel  Kingsland  the 
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elder.  They  brought  thia  action  against  Sophie  Kingsland,  the 
widow  of  Daniel  Eingsland  the  younger^  who  was  a  son  of  Daniel 
"Kiugsland  the  elder,  to  recover  certain  property  theretofore  given 
to  her  by  liim,  but  which,  as  they  stated,  belonged  to  the  estate  of 
Kingsland  the  elder,  and  to  which  they  claimed  to  be  entitled  as 
devisees  under  his  will.  They  succeeded  at  tlie  Special  Term,  but 
on  appeal  to  the  General  Term,  the  judgment  in  their  favor  was 
reversed  and  their  complaint  dismissed  upon  the  sole  ground,  as 
stated  in  the  order  of  reversal,  '*  that  they  took  no  interest  under 
that  will/'  The  testator,  Daniel  Kingsland  the  elder,  died  April 
18,  1844;  he  left  surviving,  the  two  daughters  above  named,  his  son 
Daniel  and  his  son  Thorn.  The  will  was  admitted  to  probate  May 
8,  1844,  and  then  died  first  Thorn,  leaving  four  children,  viz. :  the 
plaintifiFs  Daniel  C,  Charles  S.,  Louisa  and  James  S.;  afterward 
and  on  the  30th  of  September,  18^1,  died  Daniel  Kingsland  the 
younger.  The  will  of  Kingsbnd  the  elder,  after  certain  specific 
devises  and  legacies,  provided  as  follows:  "  AH  the  rest,  residue 
and  remainder  of  my  estate,  both  real  and  |iersonal,  I  give,  devise 
and  bequeath  unto  my  son  Daniel  Kingsland,  and  to  his  heirs;  but 
in  case  my  son  Daniel  should  die  without  lawful  issue,  I  give  and 
bequeath  it  to  my  remaining  children,  share  and  share  alike.'*  By 
codicil  a  specific  bequest  was  given  out  of  the  residue  of  person^ 
estate,  to  James  S.  Kingsland,  but  the  question  upon  this  appeal  is 
unaffected  by  it,  and  turns  upon  the  true  construction  of  the  resid- 
uary clause  above  set  out.  Upon  the  case  made  by  the  pleadings 
and  findings  of  the  trial  court,  chat  question  was,  whether  Daniel 
Kingsland  the  younger  took  the  residue  of  his  father's  estate  abso- 
lutely. To  answer  it  we  must  look  for  the  intention  of  the  testator, 
and  that  seems  plain  upon  the  language  employed  by  him.  It  gives 
the  remainder  of  his  estate  to  his  '*  son  Daniel  Kingsland  and  to  his 
heirs."  So  far  absolutely,  but  as  this  intei^t  could  not  vest  until 
his  death,  the  testator,  to  provide  against  the  consequences  of  a 
lapse,  says:  '*  In  case  my  son  Daniel  should  die  without  lawful 
issue,"  1  give  the  estate  to  my  remaining  children.  These  words 
we  must  hold,  upon  principle  and  authority,  relate  to  the  death  of 
the  testator,  and  upon  that  event  during  the  life-time  of  Daniel 
Kingsland,  Jr.,  the  latter  became  vested  with  the  residuary  estate 
and  was  entitled  to  its  possession.  This  conclusion  is  required  by 
the  decisions  of  the  courts  in  many  similar  cases.  Embury  v. 
HhOdon,  68  N.  Y.  227;  Livingston  v.  Greene,  52  N.  Y.  118.     In- 
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deed  the  argument  of  the  learned  oonnsel  for  the  appellant  seems 
to  concede  that  the  words  of  the  testator,  taken  in  their  legal  sense, 
permit  no  other  result,  and  his  contention  is  that  their  meaning 
may  be  modified  or  changed  by  other  provisions  in  the  will,  show- 
ing a  different  intent  No  doubt  the  whole  will  is  to  be  looked  at 
as  containing  the  intent  jof  the  testator,  and  one  part  may  be  made 
to  give  way  to  some  other  controlling  provision  (Hoppock  v.  Tucker^ 
£9  N.  Y.  202),  but  here  we  find  nothing  to  warrant  a  presumption 
against  the  legal  meaning  of  the  words  used  in  the  residuary  clause. 
The  testator  by  his  will,  first,  sets  apart  a  certain  sum  of  money  in 
the  hands  of  his  executors,  the  interest  of  which  is  to  be  paid  ta 
his  son  Thorn  /'during  his  natural  life;''  second,  gives  to  his 
daughter  Jane  a  sum  of  money  and  a  certain  house  and  lot  "for 
and  during  her  natural  life;  **  third,  the  same  amount  of  money 
and  a  house  and  lot  to  his  daughter  Hannah  ''for  and  during  her 
natural  life/'  He  provides  also  for  his  grandchildren  an  estate  in 
preHfUiy  in  a  certain  farm,  but  in  the  event  of  their  death  he  adds: 
"  Then  I  give  and  bequeath  the  said  farm  to  my  son  Daniel,  his 
heirs  and  assigns." 

The  same  language  is  used  in  reference  to  the  above  bequest  to 
Thorn;  if  he  dies  "without  having  a  child  living,  or  lawful  issue 
of  them,  then  and  in  such  case,"  it  goes  to  Daniel,  in  these 
instances  bestowing  by  fit  words  the  use  or  interest  upon  the 
parents,  and  the  capital  upon  the  children  or  others,  clearly  limit- 
ing the  property  in  succession;  but  when  the  testator  speaks  in  the 
residuary  clause,  he  uses  no  such  words  of  qualification  or  limita- 
tion, no  words  indicating  a  life  estate.  He  does  not  give  the 
residue  of  his  estate  to  his  son  Daniel  "  for  and  during  his  natural 
life,"  with  remainder  over  to  his  children,  if  any,  but  unto  him 
and  "to  his  heirs."  This  difference  in  language  indicates  a  dif* 
ferent  purpose,  and  supports  the  interpretation  already  given  to  it. 

It  should  also  be  observed  that  under  the  appellants'  construe* 
tion,  Daniel  could  take  nothing  unless  a  child  was  bom  to  him, 
for  their  contention  is  that  by  reason  of  his  death,  although  after 
that  of  the  testator,  the  whole  residuary  estate  belonged  to  them, 
and  he  is  not  otherwise  directly  provided  for.  We  find  nowhere 
in  the  will  any  evidence  of  a  purpose  to  declare  such  result,  nor 
any  words  restricting  the  right  of  Daniel,  the  son,  to  enjoy  as  his 
own,  and  dispose  of  as  he  thought  proper,  the  entire  residue  of  the 
estate  of  Daniel  Kingsland  the  elder.     Did  the  testator  have  ia 
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Tiew  the  death  Qf  Di^niel,  with)  9  &ilute'of  issue,  at  any  period, 
however  remote?.   Thea  be  may  be* presumed  to  have  considered  * 
that  while  Daniel's  death  at  some  time  was  certain,  the  contingencj  : 
of  issue  could  be  determined  only  by  that  death,  and  we  may 
assume  he  would  hare  prpyided  for  the  care  and  custody,  if  not  the 
^enjoyment  of  the  residuary  estate  during  that  time,  which. we  now 
see  was  extended  to  nearly  forty  years.    Yet  no  life  estate  or  other  ! 
interest  is  given  to  any  one.     An  authority  upon  the.  langua^  of  . 
one  will  furnish  little  aid  toward  the  construction  of  another,  and  : 
the, cases  cited  by  the  appellant  are  no  exception.     Thua  Douglass  ' 
T.;  Uhalmer,  2  Yes.  Jr.  501,  is  referred  to  Jn  support  of  tiie  position  : 
that  the  words  already  quoted  from  the  codicil  indicate  an  under-  '. 
standing  on  the  part  of  the  testator,  that  the  residuary  devise  was  i 
not  absolute.    In  the  case  cited,  the  devise  of  the  residue  was  to  a  . 
dajQghter,  and  afterward  by  codicil,  the  testatrix  in  terms  gave  to  , 
that  daughter  a  diamond  ring  which  formed  part  of  the  residue. 
This  specific  bequest  was  held  to  be  inconsistent  with  an  intention 
tO:  make  an  absolute  gift  to. the  same  person  through  the  residuary 
clause,  but  intelligible  and  natural  if  the  residue  was  given  for  life 
oi^y. 

In  the  case  at  bar  the  codicil  takes  away  from  tiie  residuary 
legatee,  and  indicates  nothing  but  an  intent  on  the  testator's  part 
tO;  bestow  so  much  of  his  bounty  upon  another  beneficiary.  Nor  do 
the  cases  cited  upon  the  principal  question  raise  any  doubt,  that 
under  the  language  of  this  will,  the  contingency  of  death  was  death 
of  .the  legatee  during  the  life^-time  of  the  testator,  and  as  that  did 
not  occur,  the  plaintiffs  took  nothing  under  the  will. 

7he  judgment  of  the  Supreme  Gourt  was  upon  that  exposition, 
and  should  therefore  be  affirmed. 

All  concur.  JudgmmU  affirmed. 

itoTE  BT  THE  Rbfobtbr.— See  AUender^i  Le99ee  v.  Susian,  88  Md.  11;  s. 
C  8  Am.  Rep.  171;  HiU  ▼.  HiU,  74  Penn.  St.  178;  s.  C,  16  Am.  Rep.  545. 

The  phrase ' '  die  without  issue  *'  is  the  subject  of  a  diapter  of  some  fifty  pages 
In  Jarman's  worlc  on  Wills,  chapter  41.  The  cases  have  been  collected  in 
note  in  Randolph  and  Taloott's  edition,  vol.  8,  p.  297  ^  9eq.,  and  in  Bigelow's 
edition,  vqI.  2,  p.  497  et  9eq, 

l^^eaving  out  the  numerous  citations,  Mr.  Bigelow's  note  is  in  part  as  follows: 

"  The  authorities  in  this  country  are  at  variance  upon  the  construction  of  words 

i(§t  this  kind.    In  the  following  cases  it  has  been  declared  that  they  must  be 

talien  to  refer  to  an  indefinite  failure  of  issue.    This  in  the  case  of  realty  will 

mi  eonxae  (the  devise  over  being  void  for  remoteness)  give  the  first  taker  an  e^ 
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litte  taili  and  the  second  devisee  the  remaitider,  and  in  the  case  of  personalty 
the  fand  absolately.  A  contrary  construction,  making  the  words  refer  to  the 
death  of  the  testator,  and  thus  saving  the  gift  over  as  an  ezecatory  devise,  has 
heen  held  in  some  of  the  cases,  aided  by  slijght  indications  of  intention.  The 
Georgia,  Ohio  and  Kentucky  courts  expressly  reject  the  English  rule  as  to 
realty.  It  is  apprehended  that  at  the  present  day  the  construction  which  re- 
fen  the  words  in  question  prima  facUt  to  the  death  of  the  first  taker  will,  not 
only  in  the  case  qt  personalty,  but  also  as  to  realty,  be  favored  generally  in 
this  country,  and  adopted  upon  slight  indications  of  intention,  in  so  far  as  the 
dfturts  find  themselves  unfettered  by  binding  authority."  Of  the  word  "  sur- 
vivor "  he  says:  that  although  Kent  thought  it  ought  not  to  affect  the  case,  yet 
""it  18  settled  in  New  York  and  many  other  States  that  that  word  Is  to  be  un« 
derstood  as  qualifying  the  technical  meaning  of  the  words,  '  dying  without  is- 
sue,' so  as  to  require  them  to  read  '  dying  without  issue  living  at  the  time  of 
the  prior  taker's  death.' "  "So  when  the  gift  over  is  upon  failure  of  issue  of 
the  first  taker  or  upon  his  failing  to  attain  a  certain  age,  the  old  construction* 
U escaped  and  the  executory  devise  saved;  the  word  'or'  being  evidently 
meant  for  '  and.' "  ''In  those  States  where  the  English  construction  prevails, 
or  at  least  in  some  of  them,  it  is  also  held  that  the  construction  is  not  escaped 
by  the  use  of  the  words,  '  without  leaving  issue,*  or  '  without  leaving  heirs  of 
thie  body,'  when  not  applied  to  personalty.  Very  little  in  addition  to  the  word 
'  leaving '  will  at  all  events  change  the  construction.  It  is  declared  that  the 
rule  should  be  applied  in  cases  of  realty  when  the  first  devise  is  to  two  persons* 
ai^d  the  devise  over  in  case  of  the  death  of  either  leaving  no  issue  is  not  to  the 
survivor  but  toastrtoger.  The  rule  in  England  as  to  gifts  of  personalty, 
which  makes  the  word  'leaving '  refer  prima  facie  to  the  death  of  the  prior 
taker,  has  been  uniformly  followed  in  this  country."  Mr.  Bigelow concludes. 
"Nothing  could  be  more  improbable  than  that  a  testator  in  providing  for  a 
gift  over  to  B,  on  the  death  of  A.  '  without  issue,'  without  more  particular 
words,  should  have  contemplated  all  the  time  of  A.'s  possible  posterity  as 
standing  before  B.'s  accession  to  the  bounty;  not  indeed  tliat  it  might  not  be 
perfectly  natural  in  many  cases  for  the  testator  to  prefer  A.  and  his  posterity 
to  B.,  but  that  if  he  really  did  so  intend  he  would  have  been  apt  to  say  so  in 
language  which  would  not  require  straining  to  give  it  the  desired  meaning. 
It  is  apprehended  tliat  the  meaning  of  the  word  '  issue '  in  the  month  of  the 
uninstructed  testator  is  strained  when  it  is  made  equivalent  to  posterity.  If 
the  testator  were  to  be  questioned,  it  would  doubtless  be  generally  found  that 
so  far  as  he  had  any  definite  idea  at  all,  he  had  used  the  word  in  the  sense  of 
children,  living  of  course  at  the  death  of  the  first  taker.  The  strong  bias,  it 
may  be  remarked,  of  Mr.  Chancellor  Kent  in  favor  of  the  old  (English)  con- 
struction, has  not  been  very  widely  shared.**  "  And  how  ready  the  courts  are 
to  give  heed  to  any  indication,  the  slightest,  of  an  intention  to  refer  the  words 
'  dying  without  issue '  to  the  time  of  the  death  of  testator,  even  where  they 
still  retidn  prima  fade  the  old  effect,  the  cases  already  cited  abundantly  show." 
'  "The  truth  is,  these  words,  '  dying  without  issue,'  are  ocmdemned  by  the 
law  to  be  surlj,  rigid,  inflexible  and  immovable,  when  thej  are  i^one;  but  if 
i&ey  can  once  be  got  into  sensible  ^mpany,  they  lose  their  gloomy,  dogmati* 
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ral,  uMtniy  dispositioii,  and  botk  spHik  and  aet »  Um  nat  of  tlia 
cIq."    JETdOiy  ▼.  J?bio{0r,  WUmoVs  Kotea,  881. 

In  the  recent  case  in  the  Engliah  Court  of  Appeal,  OiJMiiU  ▼.  WrigM,  84  W. 
U.  84,  the  rale  was  stated:  Where  there  is  a  gift  over  in  the  event  of  deaUk 
without  issue  the  death  must  he  held  to  mean  death  without  issue  at  any  time^ 
unless  a  contrary  intention  appears  in  the  will»  and  the  introduction  of  a  pi^ 
vious  life  estate  does  not  alter  the  principle  of  conatructlon*  This  ia  loMidad  mm, . 
Mahaney  v.  BurdeU,  7  H.  L.  Cas.  408. 

We  append  references  to  a  few  important  cases  in  New  York  and  elsewheie: 
In  KeUy  v.  KeUy,  61  N.  Y.  47,  the  court  said:  "  The  devise  and  bequest  in  the 
second  clause  of  the  will  is  absolute  and  quite  sufftdent  to  pass  the  fee,  bu^ 
in  the  fourth  clause  it  is  supposed  to  be  qualified  by  the  provision  that '  i» 
case  of  the  death  of  either  of  my  said  children,  I  devise  my  whole  estate  to  the 
survivor;  and  in  the  case  of  the  death  of  both,  I  devise  all  my  property,  or 
what  may  then  be  left,  to  James  and  Michael  Kelly,  sons  of  my  brother  Bar* 
nard  of  New  York,  or  to  the  survivor  of  them.'  •  •  •  I  think  it  quite  ap- 
parent that  the  death  of  the  children  referred  to  in  the  fourth  clanse  of  tha 
willy  upon  which  contingency  the  estate  would  go  to  the  defendants,  was  a 
death  happening  in  the  life-time  of  testator,  and  for  this  construction  there  la 
much  authority.  Clarke  v.  Lubbock,  1  Y.  ft  C.  482;  Origan  v.  Bainee,  7  Bkau 
40;  Boie  v.  HiU,  8  Burr.  1881;  Moore  v.  Lyone^  25  Wend.  119;  Oonaerm  ▼. 
Kellogp,  7  Barb.  690;  ZMngetony.  Greene,  IS2  K.  Y.  124.  2  Jarman on  Wills 
(3d  London  ed.),  707;  (2d  Am.  ed.,  468,  469);  WhUney  v.  WhUney,  45  N.  H. 
311;  Briffgs  v.  Shaw,  9  Allen,  516.  Upon  the  death  of  the  testator,  therefoia 
the  fee  became  at  once  vested  in  the  two  children,  and  the  limitation  over  be- 
came of  no  effect,  and  the  property  descended  to  the  heirs-at-law  of  the  testator, 
who  are  the  parties  to  this  proceeding  and  inherit  in  equal  proportiona." 

In  Embury  v.  Sheldon,  68  N.  Y.  827,  the  testator  gave  to  A.,  D.  and  P.. 
fwch  one-fourth  of  the  income  of  his  estate  with  this  provision,  that  in  case  of 
the  death  of  A.,  D.  or  P.,  "  leaving  lawful  issue  surviving  them,"  that  "  sadi 
Issue  shall  take  of  income  as  well  as  principal  the  share  the  parent  would  have 
been  entitled  to  if  living,  and  should  no  lawful  issue  survive  them,  the  share 
«ff  the  one  so  dying  shall  go  to  the  survivors."  Seld,  **  that  the  death  of  a 
rhild  referred  to  in  the  will  meant  a  death  during  the  life-time  of  the  testa- 
tor, and  upon  the  death  of  the  testator,  D.  took  an  absolute  vested  remainder 
in  the  residuary  estate  which  psased  to  plaintiff  under  the  will  of  D." 

The  court  (p.  288)  said  "  the  language  of  the  second  subdivision  above  cited, 
in  the  absence  of  any  other  controlling  provision  showing  a  contrary  intention, 
ncoording  to  the  recognized  rule  of  construction  applicable  to  wills,  refers  to 
A  death  in  the  life-time  of  the  testator.  LitingOon  v.  Oreene,  52  N.  Y.  118, 
nnd  cases  cited.  Instead  of  there  being  any  such  controlling  provision,  the 
last  paragraph  of  the  second  subdivision  appointing  the  executors  guardians  of 
all  the  minors  who  may  become  entitled  to  a  share  under  the  will,  confirms  the 
presumed  intent.  If  this  construction  is  correct,  then  Daniel  Embury,  Jr., 
having  survived  the  testator,  took  upon  the  death  of  the  latter  an  abaolate 
vested  remainder  in  the  estate." 

In  Croitman  v.  Fkid,  119  Mass.  172,  the  court  said:  '*The  proviso  that  U 
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tki^jBieee  '«hoiild  Boi  live,' Is  exactly  eqnivaleiit  to  '  if  she^honld  die/  or  '  ta 
«tfle  of  her  death/ and  (as  slie  most  die  at  Bome  time  and  no  other  period  ia 
mentioned  in  the  will)  most  npparaiifetybe«oostTaed  '  if  ehe  should  not  sorriTe 
me/,  the  teeUtzix.     Briag$  t.  SOko/m,  9  Allen,  516;  2  Jarman  Wills,  chap.  48/' 

In  Wa/ugh' 9  Appeal,  78  Penn.  BL  486,  the  proyisions  were:  "  I  ^ve  to  my 
«ons  John  and  James  my  dwelling  plantation  •  •  •  with  about  thirty 
«6na  adjoining  •  •  •  to  be.  dirided,  etc..  *  •  •  If  any  of  them  should 
^e  without  lawful  heir  I  allow  the  surrivorto  inherit  the  whole.  The  land 
1  ha^e  bequeathed  to  each  of  them  I  allow  them  to  hold  by  yirtne  of  this  my 
will  to  them  and  their  heirs  and  assigns  foreyer."  He  also  charged  legacies 
^n  the  land.  Hdd,  1.  That  the  sons  took  estates  in  fee.  2.  The  clause  **  if 
«Q7  of  them  should  die  without  lawful  heir,  thesunriyor  to  inherit  the  whole," 
meant  only  to  proyide  against  lapse.  The  court  said:  "  We  are  of  opinion 
howeyer  that  the  brothers  took  estates  in  fee,  and  that  the  direction  '  if  any  of 
them  should  die  without  lawful  heir,  the  suryiyor  to  inherit  the  whole,'  meant 
^mly  to  proyide  against  lapse. " 

In  LMngaton  y.  Oreen,  62  K.  Y.  118,  the  testator  gaye  his  wife  a  life-estats 
«nd  then  proyided  that  "  after  her  death  I  giye  and  bequeath  all  my  real  es- 
tate to  all  my  children,  and  to  their  heirs. and  assigns,  to  be  equally  diyided 
share  and  share  alike,  and  should  any  of  my  children  die  and  leaye  lawful  de- 
scendant, such  heirs  to  receiye  the  parents'  portion/' 

The  court  <p.  124>  said:  "  The  language  used  in  the  seyenth  clause  '  should 
mny  of  my  children  die  and  leaye  lawful  heirs',  in  the  absence  of  other  con- 
trolling proyisions  refers  to  a  death  In  the  life-time  of  the  testator,  Moore  y. 
ZlfOM,  25  Wend.  119  and  cases  there  cited;  Btm  y.  IM,  8  Burr.  1881;  Converu 
T.  Kdlogg,  7  Barb.  590.  There  are  no  other  proyisions  in  the  will  at  war  with  this. 
^'  If  a  bequest  be  made  to  a  person  absolute  in  the  first  instance,  and  it  is  pro- 
vided that  in  the  eyent  of  death  or  death  without  issue  another  legatee  or  lega- 
tees shall  be  substituted  to  the  share  or  legacy  then  giyen,  it  shall  be  construed 
10  mean  death  or  death  without  issue  before  the  testator.  The  first  taker  is 
always  the  first  object  of  the  testator's  bounty,  and  his  absolute  estate  is  not  to 
be  cut  down  to  an  estate  for  life  without  clear  eyidence  of  such  intent." 

M.  bequeathed  one>sixth  of  his  estate  to  his  son  "  J.  M.  or  his  heirs  "  and  a. 
like  proportion  in  the  same  language  to  two  other  sons,  and  the  remaining 
three-sixths  in  trust  for  each  of  his  three  daughters.  He  also  directed  "  if 
«ither  of  my  sons  should  die  without  leaying  issue  liying  at  the  time  of  his 
death,  the  share  giyen  to  such  son  shall  pass  to  and  be  diyided  among  such  of 
my  children  as  may  be  then  liying.  and  to  the  issue  of  such  as  may  be  dead." 
BM,  that  each  son  had  an  absolute  indefeasible  interest  in  the  share  be- 
queathed to  him.    Mickley'9  Appeal,  92  Penn.  St.  514. 

The  court  said:  ''  It  is  yery  clearly  settled,  both  in  England  and  in  this  State, 
that  if  a  bequest  be  made  to  a  person  absolute  in  the  first  instance,  and  it  is 
prpyided  that  in  the  eyent  of  death,  or  death  without  issue,  another  legatee 
or  legatees  shall  be  substituted  to  the  share  or  legacy  thus  giyen,  it  shall  be 
construed  to  mean  death,  or  death  without  issue  before  the  testator.  The  first 
taker  is  always  the  first  object  of  the  testator's  bounty,  and  his  absolute  estata 
Is  not  to  be  cut  down  to  an  estate  for  life,  or  what  is  practically  the  same  thl^g^ 

Vol.  LV  — »8 


778  NEW.  YORK, 


QoftckenboB  y.  Elngslaod* 


to  be  sabjected  loan  ezecutorj  gift  over  upon  the  occurrence  of  the  oontin-^ 
genej  of  death  or  death  without  issue  at  any  future  period  .within  the  mle^ 
against  perpetuitiesrwithout  clear  eirideuoeof  such  an  intents  <  CMwdl  v.: 
SkeUon,  1  Harris,  152;  E^aU  6f  BiddU,  4  Casey,  59;  Karker*s  Appeal,  la* 
P.  F.  Smith,  141;  Fahrney  v.  HoUinger,  15  P.  F.  Smith,  d88;  JfeCoOaugh  t. 
FtnUm,  15  P.  F.  Smith,  418. 

"  In  Juaup  ▼.  Birnvjck,  4  Harris,  827,  the  general  rule  is  recognised,  though* 
In  that  case  the  court,  upon  the  construcdon  of  the  whole  will,  thought  the* 
intention  of  the  testator  was  very  clear,  that,  he  meant  death  'without  mar-- 
liage '  at  a  period  subsequent  to  his  own  death.  .  In  the  will  before  Ua  It  l» 
strongly  contended  that  death  without  issue  liTing.at  the  death  of  the  firsts 
taker  evinces  the  same  intention.    But  it  \s  not  easy  to  draw  such  an  inference 
from  those  words  alone.    Mr.  Smith,  in  h^s  work  on  Executoiy  Inteihests, 
maintains  that  where  the  gift  over  is.  not  merely  dependent  upon  death,  but  • 
upon  dying  unmarried  and  without  issue,  the  event  will  be  construed  to  mean* 
not  a  death  generally  at  some  time  or  other,  but  a  death  in  the  testator's  life- ' 
time  if  the  fund  or  property  itself,  and  not  merely  the  interest  or  Income,  la 
given  absolutely  to  the  person  whose  death  is  spoken  of.    §  682." 

In  Bwl  V.  BtAtXkuiek,  70  N.  Y.  581,  the  will  of  B.  devised  certain  premises? 
to  each  of  his  three  children,  C,  J.  and  W.,  respectively,  -'and  his^  her  or  - 
their  direct  lineal  descendants,  should  he,  she  or  they  have  any.  In  fee  simple  • 
absolutely,*'  "  subject  tp  the  conditions  and  contingencies"  following,  i  a, 
"  in  the  event  that  either    *.   *    *    shall  die,  leaving  no  children  or  deseend- 
ants  of  any  children,  thenjmd  in  such  ca0e»"  the  device  to  the  one  so  dying  tO' 
go  *' to  the  childreu  of  the  survivors  or  survivor  *  *  *  equally,  share  and  share 
alike,  the  direct  lineal  descendants,  if  any,  of  such  of  my  said  three  children' 
*    *    *    as  may  then  be  deceased  to  be  entitled  to  the  same  share  which  the 
child  or  children  so  deceased  would  have  been  entitled  to  if  living."    B. 
died,  leaving  the  said  three  children  him  surviving.    G.  thereafter  died,  with-  < 
out  having  had  a  child  bom  to  him.    BM,  that  the  death  referred  to  was  not' 
a  d^Ath  during  the  life-time  of  the  testator;  that  the  devise  to  O.  gave  to  him  • 
a  contingent  estate  In  fee,  subject  to  be,  and  which  was  reduced  to  a  life-estate  \ 
by  his  death  without  children,  or  the  descendants  of  any  children,  and  upon 
his  death  the  fee  passed  to  the  children  of  J.  and  W.,  then  living.  i 

In  Carrott  v.  Bunu,  15  Weekly  Notes  of  Cases,  558,   657,  the  Supreme 
Court  of  Pennsylvania,  January  21, 1885,  held  that  under  a  devise  "  '  all  the 
rest,  residue  and  remainder  of  my  estate,  real  and  personal,  I  devise  and  be- . 
queath  unto  my  said  three  daughters,  to  have  and  hold  to  them  during  their 
natural  lives,  and  after  death,  then  to  the  lawful  issue  of  my  said  three 
daughters  and  the  heirs  and  assigns  of  such  issue,'  that  perhaps  the  testatrix  ^ 
Intended  to  give  a  life  estate  to  her  daughters,  and  the  remainder  in  fee  to 
their  children;  but  she  has  used  words  which  definitely  vest  in  her  daughters  r 
an  estate  tail,  and  the  courts  are  not  at  liberty  to  wrest  them  so  that  they  may  . 
mean  any  thing  else." 

In  Vandenee  v.  SanoeU,  New  York  Court  of  App^s,  October  5, 1886,  test^  . 
tor  by  his  will  disposed  of  his  estate,  real  exclusively,  as  follows:  "  First  My  : 
debts  and  funeral  chaigaa  to  be  paid  first  put^of  my  estate.    Second.  All  my  i 
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real  estate,  as- now  in  mj  actoal  poases^on,  being  mj  jbome^tead  fann,  aituatfr 
in  the  county  of  Albany,  I  devise  to  my  son. Cornelias,  subject  to  the  pTOTia» 
hereinafter  contained."    *    #    •    After  proyiding  jToralife  support  for  his 
wife  out  of  the  estate,  the  will  continued:  "  Niatli.  The  legacies  above  men- 
tioned are  to  be  paid  to  the  legatees  by  my  son  Cornelias  in  oonsideratton  of 
my  devising  onto  him  t|ie  aforementioned  real  estate,  te  be  paid  to  ihem  re- 
spectively within  two  years  after  my  death.    Tenth.  In  conclusion,  my  will  i» 
that  if  my  son  Cornelius  dies  without  Jssue,  that  thei^the  estate  herein  devised  ^ 
to  him  shall  go  to  my  grandchildren  hereafter  named,     •     *     •     share  and , 
share  alike,  and  in  case  my  son  Cornelius  should  die  before  the  provisions  of. 
this  will  become  an  act  the  devisees  last  named  shall  perform  and  fulfill  all 
the  conditions  required  of  my  son  Cornelius  to  the  legatees  named  in  this  my 
will."    Cornelius  survived  the  testator.    Held,  that  the  words  "  if  my  son  Cor- 
nelius dies  without  issue  "  in  the  tenth  clause,  stai^ding  alone,  referred  to  his 
death  in  the  life-time  of  the  testator  which  would  give  Cornelius  an  absolute, 
fee;  but  teken  in  connection  with  the  second  clause  thereof,  and  ito  context, 
they  referred  to  his  death  without  issue,  either  before  or  after  the  testator'a 
death,  in  which  event  the  gift  over  to  the  grandchildren  was  to.  take  effect. 

The  court  said:  *'  The  devise  was  in  terms  of  all  the  testator's  real  estate  . 
in  possession,  and  the  langrnage  is  sufficient  both  at  cotumon  law  and  under . 
the  stetute,  without  words  of  inheritance,  to  embrace  the  fee,  1  |tev.  Stat.  748,  ^ 
S  1,  and  the  gift  over,  in  the  event  only  of  the  death  of  Cornelius,  without  is- 
sue, furnishes  the  strongest  ground  of  implication  that  the  testetor  intended  to 
vest  in  Cornelius  a  title  transmissible  by  descent  to  his  issue. 

"  It  is  said  by  Mr.  Jarman,  2  Jarm.  Wills,  752,  to  be  an  established  rule  that 
where  a  bequest  is  simply  to  one  person,  and  in  case  of  his  death  to  another, 
the  primary  devisee,  surviving  the  testator,  takes  absolutely.  This  rule  ap- 
plies lioth  to  real  and  personal  estate^  and  so  far  as  I  know,  the  authori- 
ties in  this  country  uniformly  sustain  the  construction  that  where  there  is  A  ^ 
devise  or  bequest  HmpUeiUr  to  one  person,  and  in  case  of  his  death  to  another; 
the  words  refer  to  a  death  in  the  life-time  of  the  testetor.  Moare  v.  Lyons,  25- 
Wend.  119;  KeUy  v.  KeUy,  61  N.  Y.  47;  Briggt  v.  Shaw,  9  Allen,  616;  W7iU- 
nsy  V.  W7iiineyt  45  N.  H.  811.  It  is  said  in  support  of  this  construction  tliat 
as  death,  the  most  certein  of  all  things,  is  not  a  contingent  event,  but  the  time -^ 
only,  the  words  of  contingency  in  a  devise  of  the  character  mentioned  can  be 
satisfied  only  by  referring  them  to  a  death  before  a  particular  period,  and  as 
no  other  period  is  mentioned,  it  is  necessarily  presumed  that  the  time  referred 
to  is  the  testetor*s  own  death.    See  JSdtoards  v.  Edwards,  15  Bea.  807. 

"  We  think  this  construction,  although  supported  by  somewhat  refined  and 
technical  reasoning,  stends  more  strongly,  in  most  cases  at  least,  upon  the 
probable  intention  of  the  testetor.  It  prevente  the  disinheritance  of  a  testa- 
tors  posterity,  which  would  often  happen  if  a  death  of  the  primary  legatee  at 
any  time  was  held  to  be  within  the  meaning  of  the  devise. 

**  It  may  be  safely  assumed  that  where  a  will  is  dicteted  under  the  influence 
of  family  relations,  it  would  seldom  happen  that  a  testetor  would  intentionally 
cut  off  the  issue  of  a  son  or  daughter  from  taking  the  share  of  the  parent  in 
hia  estate,  for  the  benefit  of  collateral  objeete. 
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"  There  are  cieee  of  another  elass  than  the  one  mentioned.  In  which  an  al- 
iematlTe  limitation,  depending  upon  the  death  of  a  primary  legatee  or  doTisee, 
16  also  held  to  refer  to  a  death  in  the  life-time  of  the  testator,  although  the 
"Cases  are  not  within  the  reason  upon  which  the  construction  in  the  class  of 
cases  first  referred  to  Is  supported.  One  of  the  cases  of  the  second  class  Is 
where  a  devise  is  made  to  A.,  and  in  case  of  his  death  without  issue,  or  with- 
out children,  or  without  leaying  a  lawful  heir,  then  to  B.  It  is  manifest  that 
the  event  on  which  the  gift  over  is  to  talce  effect  is  distinctly  pointed  out,  and 
Is  uncertain  and  contingent,  vis.:  death  without  issue,  etc,  and  it  is  not  nee- 
•essary,  in  order  to  give  effect  to  the  words  of  contingency,  to  refer  the  death 
to  one  happening  before  the  death  of  the  testator.  So  also  such  a  construction 
is  not  necessary  to  prevent  the  disinheritance  of  issue,  for  it  is  only  in  the 
event  that  there  is  no  issue  that  the  gift  over  is  to  operate. 

"  It  is  said  by  Mr.  Jarman,  2  Jarm.  783,  that  the  general  rule  is,  that  where 
the  context  is  silent,  the  words  referring  to  the  death  of  the  prior  legatee,  in 
connection  with  some  collateral  event,  apply  to  the  contingency  happening  as 
well  after  as  before  the  death  of  the  testator.  It  will  be  observed  that  the 
xule,  as  stated  by  the  learned  author,  relates  to  personal  property  and  is  de- 
duced from  the  later  English  cases  upon  the  construction  of  bequests  of  per- 
flonalty,  coupled  with  a  contingency,  which  seem  to  have  modified  the  earlier 
decisions.  But  where  real  estate  is  devised  in  terms  denoting  an  intention 
that  the  primary  devisee  shall  take  a  fee  on  the  death  of  the  testator,  followed 
by  a  devise  over  in  case  of  his  death  without  issue,  it  has,  I  think,  been  uni- 
formly held  in  England,  and  it  is  the  rule  supported  by  the  preponderance  of 
judicial  authority  in  this  country,  that  the  words  refer  to  a  death  without  is- 
sue, in  the  life-time  of  the  testator,  and  that  the  primary  devisee  surviving  the 
testator  takes  an  absolute  estate  in  fee-simple.  Clayton  v.  Lotoe,  5  Bam.  ft 
Aid.  636;  Gee  v.  Mapor  of  Manehetter,  17  Adol.  &  Ell.  (N.  S.)  737;  Wood- 
h&urne  v.  WoodbourM,  28  L.  J.  Ch.  836;  Doe  v.  Sparrow,  13  East,  859; 
Quackenboss  v.  KingOand,  102  N.  Y.  128;  LitingsUm  v.  Greene,  52  N.  Y.  118; 
Bmbury  v.  ShMon,  68  N.  Y.  227;  Waugh'e  Appeal,  78  Penn.  St.  436;  MkkUifi 
Appeal,  92  Penn.  St.  514.    But  see  BrUton  v.  ThomUni,  112  U.  S.  526. 

"  The  case  of  Quaekenboes  v.  Eingriand,  eupra^  was  that  of  a  devise  by  the 
testator  of  the  residue  of  the  real  and  personal  estate  to '  my  son,  Daniel  Kings- 
land,  and  to  his  heirs,  but  in  case  my  son  Daniel  should  die  without  lawful 
issae,  I  give  and  bequeath  it  to  my  remaining  children,  share  and  share  alike,* 
and  it  was  held,  in  exact  conformity  with  the  decisions  to  which  we  have  re- 
ferred, that  the  words  referred  to  the  death  of  the  primary  devisee  in  the  life- 
time of  the  testator.  This  rule  of  construction  in  this  class  of  cases  is  founded 
In  part  upon  the  disinclination  of  the  courts  to  cut  down  a  fee  once  given,  ex- 
cept upon  clear  words,  but  rests  more  upon  authority  and  precedent  than  rea- 
son, for  it  is  by  no  means  certain  that  it  was  not  the  intention  of  the  testator 
to  control  and  provide  for  the  ulterior  devolution  of  the  title,  after  it  had  been 
enjoyed  during  life  by  the  primary  devisee,  in  case  he  then  died  vrithout  is- 
sue, and  such  a  construction  would,  it  would  seem,  give  effect  more  completely 
to  the  language  used. 

"  But  the  rule  established  by  the  courts  applies  only  where  the  context  of 
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lihe  will  18  iHlent,  and  affords  no  indication  of  Intention  other  than  that  dis- 
closed by  words  of  absolate  gift,  followed  bj  a  gift  over  in  case  of  death,  or 
vf  death  without  issue,  or  ocher  specified  event.  Indeed,  the  tendency  is  to  laj 
hold  of  slight  dfcumstances  in  the  will,  to  varj  the  construction  and  to  giv» 
effect  to  the  language  according  to  its  natural  Import.  Bud  v.  Southwiek,  70 
N.  Y.  581;  NOu  v.  NeiUi,  M  N.  Y.  505;  Eenneay  v.  PoUmon,  85  N.  Y.  93. 
In  these  and  other  cases,  which  might  be  cited,  the  court  found  in  the  context 
indications  of  intention,  which  took  them  out  of  the  operation  of  the  rule  to 
which  we  have  referred. 

"We  are  of  the  opinion  that  there  are  indications  in  the  will  now  before  us^ 
'  thai  the  testator  intended  that  the  gift  over  to  grandchildren  should  take  ef* 
feet  upon  the  death  of  his  son  Cornelius,  without  issue,  at  any  time,  either 
before  or  after  his  own  death,  and  that  the  rule  of  construction  which  applies 
to  the  words  '  death  without  Issue,'  when  standing  alone,  does  not  apply  to  the 
will  in  question. 

"  The  gift  to  Cornelius  in  the  second  clause  of  the  will  is  made  '  subject  Xo 
the  proviso  hereinafter  contained.*  Beading  this  clause  by  itself,  we  should 
naturally  expect  to  find,  in  a  subsequent  part  of  the  will,  some  condition  modi* 
^ng,  in  some  contingency,  the  estate  given  to  Cornelius,  when  he  should 
take  it  under  the  will,  to  some  condition.  Looking  then  at  the  tenth  clause^ 
we  find  a  condition  or  proviso  which  is  that  on  the  death  of  Cornelius  without 
Issue,  the  estate  should  go  over  to  the  grandchildren.  This  provision  in  th» 
tenth  danse,  standing  alone,  would,  according  to  general  rules  of  construction^ 
be  construed  as  referring  to  the  death  of  Cornelius,  without  issue,  during  the 
testator's  life.  But  construed  in  connection  with  the  natural  meaning  of  the 
second  danse,  there  is  color  for  a  conclusion  that  it  referred  to  a  death  either 
before  or  after  the  testator's.  But  more  satisfactory  evidence  that  the  testator 
referred  to  a  death  at  any  time  is  found  in  the  last  paragraph  of  the  tenth 
clause,  which  declares,  '  in  ease  my  son  Cornelius  should  die  before  the  pro* 
visions  of  this  will  become  an  act,  the  devisees  last  named,  the  grandchil- 
dren, shall  perform  and  fulfill  all  the  conditions  required  Qf  my  son  Cornelius 
to  the  legatees  named  in  this  my  will.' 

"It  seems  obvious  that  the  duty  imposed  upon  the  grandchildren  by  this 
clause  was  a  duty  to  be  discharged  by  reason  of  an  omission  or  default  of  Cor- 
nelius to  satisfy  the  legades.  If  the  only  object  of  this  clause  was  simply  i» 
impose  upon  the  grandchildren  the  duty  of  paying  the  legacies  in  case  the  alter- 
native gift  took  effect  by  the  death  of  Cornelius,  without  issue,  in  the  life- 
time of  testator,  so  that  thereby  they  became  primary  devisees,  the  testator 
would  naturally  have  expressed  his  intention  In  simple  and  clear  language,  as 
by  declaring  in  connection  with  the  gift  over,  that  the  grandchildren  should 
pay  the  legacies,  or  that  they  should  take  the  land  subject  to  their  payment. 
The  phrase,  *  in  case  my  son  Cornelius  should  die  before  the  provisions  of  this 
will  become  an  act,'  is  obscure.  But  it  Is  to  be  observed  that  Cornelius  had, 
by  the  terms  of  the  ninth  clause,  two  years  in  which  to  pay  the  legades.  The 
testator  must  be  assumed  to  have  had  in  mind  two  oontlngendes:  (1)  That 
Cornelius  might  die  before  him,  without  issue,  or  CQ  aflsr  hljoii,  but  within  tlis 
two  years,  and  before  he  had  paid  the  legades. 
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"  The  lasl  pangraph  of  the  tenth  cUnae  wm  inserted,  we  think,  to  provide 

*  for  both  contingencies,  and  the  burden  of  pajing  the  legacies  was  imposed 

'npon  tlie  ulterior  doTisees,  in  case  of  the  death  of  Cornelius,  either  before  the 

<  testator,  or  after  his  death  and  wiUiin  two  years,  in  ease  the  direction  for  their 

pajment  should  then  be  unexecuted.    If  this  is  the  fair  construction  of  the 

clause,  then  it  is  clear  that  the  words,  '  death  without  issue,'   referred  to  a 

death  at  any  time,  because  it  is  inconceivable  tliat  the  testator  could  hsTe  in- 

« tended  that  the  grandchildren  should  pay  the  legacies,  except  in  the  event  of 

their  taking  under  the  devise.    The  clause  is  not  that  in  case  Cornelius  dies 

.before  the  will  takes  effect,  then  the  grandchildren  shall  pay  the  legacies,  but 

'  in  case  he  dies  before  the  provisions  of  this  will  become  an  act/  i.  «.,  before 

'^<b  shall  have  paid  the  legacies.    Tlie  legacies  were  an  equitable  charge  on  the 

•land.    JETarrif  V.  Fly,  7  Paige,  422.    The  fact  that  they  were  also  personally 

^charged  on  Cornelius  does  not,  we  think,  require  us  to  hold  tliat  he  took  a  fee- 

rimple.     The  circumstance  that  a  devisee  is  personally  charged  with  the  pay- 

''ment  of  legacies  is  a  fact  resorted  to  in  doubtful  cases,  in  aid  of  the  construc- 

ttlon  of  a  devise,  but  is  never  decisive  where  a  different  intention  is  dlsdoBed." 


Ford  y.  KKi^pp. 

OSA  N.  T.  131) 

Tnumti  in  eamman  ^^all&waneefor  repairs  and  impr&9«mnU9  by  cm$. 

On  partition  of  land  held  in  common,  one  tenant  may  be  reimbursed  for 
sary  repairs  and  improvements  made  at  his  expense. 

'PABTITION.     The  opinion  states  the  case. 

I. 
.  Arthur  Moore,  for  appellant. 

* 

David  H.  Carver,  tor  respondent. 

FiKCHy  J.  The  facts  of  this  case  develop  a  question  not  in  all 
respects  easy  to  answer.  The  defendants  were  tenants  in  common 
with  one  Whitaker  of  a  mill  property  badly  ran  down  and  out  of 
Tepair.  Their  share  was  an  undivided  half.  On  a  judgment 
against  Whitaker  his  interest  was  sold,  the  defendants  becoming 
purchasers;  but  subsequent  judgment  creditors  redeemed  and 
acquired  the  title  of  the  debtor,  and  became  by  relation  and  through 
their  redemption' vested  with  the  right  of  the  debtor  from  the  date 
of  the  sale,  and  thereby  tenants  in  common  with  the  defendant 
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•  from  that  date  by  relation,  or  vested  with  the  right  of  such  a  do- 
i  tenant    During  the  fifteen  months  between  the  sale  and  redem^- 
i  tion,the  defendants  expended  a  largo  amount  upon  the  mill.  They 
^  .effected  changes  of  two  kinds,  distinct  in  purpose  and  character. 
The  giist-mill  was  originally  both  a  custom  and  merchant  mill 
and  proyided  with  machinery  for  both  uses.    During  ten  years  im- 
mediately preceding  defendants'  ownership  the  latter  use  had  been 
abandoned,  and  the  machinery  appropriate  to  it,  by  neglect  and 
'  disuse,  had  become  practically  worthless,  and  further  passed  beyond 
'the  utility  of  repair  by  new  inventions  and  appliances  which  made 
'  the  old  antiquated  and  ineffective  for  the  demands  and  competition 
of  business.     The  machinery  necessary  to  the  use  of  the  mill  for 
\custom  work  had  been  dteadily  run,  but  become  dilapidated  and 
vinefficient    In  this  emergency  the  defendants'  made  both  repairs 
:and  improvements.     The  referee  who  inquired  into  the  situation 
ireported  upon  the  basis  of  that  discrimination.     The  repair  of  the 
dam,  the  substitution  of  a  new  water  wheel,  the  change  in  the 
^machinery  necessary  to  make  the  mill  do  good  custom  work  hie 
^classed  as  repairs;  while  the  addition  to  the  buildings  and  the 
introduction  of  new  machinery  and  appliances  for  a  merchant  mill 
'he  classed  as  improvements.     These  repairs  and  improvements 
largely  increased  the  market  value  of  the  property.     Before  they 
•were  made  a  generous  estimate  of  that  value  did  not  exceed  18,000, 
.while  on  the  sale  in  partition  it  brought  about  double  that  amount. 
The  proceeds  of  that  sale  are  now  to  be  divided  by  a  court  of  equity 
in  an  action  brought  by  the  tenant  out  of  the  actual  occupationv 
«nd  the  manner  and  proportion  of  that  division  is  the  question  to 
.be  determined. 

•  The  execution  sale,  and  the  attitude  of  the  defendants  as  pur- 
chasers under  it,  api)ear  to  us  immaterial  to  the  inquiry,  but  in 
«ome  manner  to  have  confused  and  complicated  it 

[Omitting  this  point.] 

We  may  first  approach  the  question  on  principle,  and  reason 
about  it  from  the  standpoint  of  justice  between  the  parties.  The 
courts  below  have  denied  to  the  defendants  any  allowance,  either 
for  repairs  or  improvements.  Practically  they  held  that  the 
defendants  were  foolish  and  the  plaintiffs  entitled  to  a  dividend 
out  of  that  folly,  and  so  that  the  money  of  the  former  must  go  into 
the  pockets  of  the  latter.  If  this  bo  true,  the  situation  of  the 
defendants  was  a  hard  one,  though  without  their  fault     They 
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owaed  an  undivided  half  of  tho  property  and  that  certainly  was  na 
4in.  The  right  of  their  co-tenant  Whi  taker  had  been  sold  and  bid 
in  by  them.  They  could  not  be  expected  to  bring  partition  until 
they  knew  that  it  would  be  needed,  and  for  fifteen  months  they 
must  allow  their  own  property  to  remain  out  of  repair  and  growing 
rapidly  worse;  its  business  and  custom  to  drift  off  into  other  hands^ 
and  suffer  a  severe  loss  without  fault  of  their  own;  or  else  give  one- 
half  of  their  expenditure,  as  represented  by  increased  value,  to  the 
representatives  of  the  party  who  was  unfortunate.  To  a  share  of 
that  increased  value  neither  the  debtor  nor  his  creditors  havo  any 
equitable  right.  They  never  earned  it  nor  paid  for  it  If  the 
redeeming  creditors  get  the  full  one-half  of  the  value  of  the  prop- 
erty as  that  value  exists,  unincreased  by  the  improvements,  they 
get  every  dollar  to  which  they  have  a  just  and  equitable  right.  The 
rule  which  takes  from  one  co-tenant  the  fruit  of  his  thrift  and 
enterprise  and  adds  it  to  the  unthrif  t  and  neglect  of  the  other; 
which  loads  upon  industry  and  ability  the  losses  and  burdens  of 
idleness  or  ill-fortune;  which  ties  up  property  from  improvement 
and  looks  contented  upon  rot  and  decay,  is  a  rule  which  sometimes 
the  rigid  and  inelastic  jurisdiction  of  a  court  of  law  may  adopt 
from  necessity,  but  is  without  excuse  in  a  court  of  equity  in  which 
this  action  is  pending.     Hewhit  v.  Wood^  62  N.  Y.  75. 

Those  courts  almost,  if  not  quite  without  exception,  have  recog- 
nized the  rule  that  a  co-tenant  asking  their  aid  for  a  partition 
against  an  owner  who  has  made  improvements  upon  the  property 
is  entitled  to  relief  only  upon  condition  that  any  equities  thereby 
arising  shall  be  taken  into  account,  and  that  in  such  case,  where 
actual  partition  is  made  and  it  is  possible  so  to  do,  the  improving 
tenant  will  bo  awarded  the  portion  of  the  land  upon  which  the  im* 
provements  have  been  made.  Town  v.  Needham,  3  Paige,  545;  8. 
c,  24  Am.  Dec  246;  la  re  Heller^  3  Paige,  199;  St.  Feliz  v.  Jtanr 
kin,  3  Edw.  Ch.  323;  Conklin  v.  Conklin,  3  Sandf.  Ch.  64.  This 
relief  is  administered,  not  upon  the  ground  that  the  improving 
tenant  who  acts  without  the  agreement  or  assent  of  the  other  own<- 
ers  gains  a  lien  upon  the  property  for  his  advances,  but  stands 
upon  the  proposition  that  one  who  seeks  equity  must  do  equity, 
and  that  the  tenant  out  of  the  actual  occupation  who  asks  a  court 
of  equity  to  award  him  partition  is  entitled  to  relief  only  upon  con- 
dition that  tho  equitable  rights  of  his  co-tenants  shall  be  respected. 
Tatflor  V.  BalUioin,  10  Barb.  582;  i$wan  v.  Swan,  8  Price,  51& 
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This  doctrine  Is  not  at  all  disputed:  in  Scott  7.  Ouermsey,  48  X.  Y. 
106,  upon  which  the  respondent  mainly  relies  and  which  undoubt- 
edly dictated  the  conclusion  of  the  General  Term.  That  case  does 
decide  that  the  bare  fact  of  improvements  made  does  not,  by  itself, 
irrespective  of  their  character  and  of  the  circumstances  under 
which' they  were  made,  and  their  effect  upon  the  property,  neccs- 
f^ily  giy^  A.nght  to  an  equitable  allowance;  and  to  that  doctrine 
we  fully  accede.  Every  case  of  the  kind  must  be  determined  upon 
its  own  facts  and  surroundings,  and  those  may  occur  in  which  sucli 
ail  allowance  would  be  unjust  and  inequitable.  The  opinion  in 
ScoU  V.  Ouernsey  j)ointa  out  that  in  the  cases  decided  in  this  State 
there  was  some  peculiar  circumstance  out  of  which  the  equity  arose 
beyond  the  bare  fact  of  improvements  made.  In  one  there  was 
trace  of  a  consent  of  the  other  owners;  in  two  there  was  mistake  as 
to.. the  title,  the  tenant  improving,  supposing  himself  to  be  sole 
owQer;  in  a  fourth  the  relief  was  against  aa  idiot  who  had  damaged 
the  common  property.  The  court  then  decided  that  in  the  case 
before  thein  the  improvements  made  drew  with  them  no  equitable 
right  to  coinpei^ation.  They  were  made  ^' as  a  venture,"  without 
nece^ity  or  adequate  explanation,  and  purely  as  a  new  source  of 
profit;  they  were  made  not  as  co-tenant,  but  daring  an  estate  for 
lif^  and  under  *'  a  special  agreement  with  the  tenant  for  life; ''  the 
owner  of  the  improvements  ^^  received  full  compensation  for  his 
expenditure^*'  and  did  not  offer  to  share  with  the  co-tenants  any 
part,  of  the  rents  received.  Hero  were  reasons  enough  for  denying 
any  equity  to  the  improving  tenant,  and  the  case  stands  solidly 
qpon  its  facts  and  is  not  open  to  criticism.  But  it  does  not  deny 
the  duty  of  a  court  of  equity  in  a  proper  case  to  give  its  relief  upon 
condition  of  an  allowance  for  improvements,  and  docs  not  under- 
take to  specify  all  the  cases  in  which  such  equity  shall  be  recog- 
nized* Nor  shall  we  undertake  any  such  dangerous  or  impossible 
effort.  The  authorities  leave  us  at  liberty  to  consider  whether, 
upon  the  facts  and  circumstances  of  this  particular  case,  the  im- 
proving tenant  ought  to  be  protected,  and  furnish  us  the  power  to 
grant  the  protection  if  it  may  justly  be  demanded. 

We  have  already  stated  the  facts.  The  situation  of  the  defend- 
imts  at  the  date  of  the  execution  sale  was  peculiar.  They  had 
bought  one-half  of  what  had  been  both  a  custom  and  a  merchant 
milL  In  both  respects  the  property  was  so  utterly  out  of  repair 
ipd  so  destitute  Qf  needed  machinery  as  to  be  almost  useless  and 
Vol.  LV  —  99 
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profitless  unless  serious  expenditures  were  made.  The  share  of  the 
co-tenant  was  sold  on  execution,  and  they  bid  it  in,  but  fifteen 
months  must  elapse  before  they  could  get  a  title.  Here  arose  the 
peculiar  emergency.  Were  they  bound  to  leave  their  property  idle 
and  a  prey  to  rust  and  rot,  and  see  the  business  contemplated  go 
elsewhere  without  possibility  of  reclamation?  Was  anybody  to  be 
benefited  by  such  waste  and  unthriftP  Or  was  anybody  to  be 
harmed  by  putting  the  mill  promptly  in  repair?  The  defendants 
acted  in  the  presence  of  a  peculiar  and  unusual  emergency;  they 
acted  in  entire  good  faith;  the  repairs  were  neoessary  and  not 
merely  a  venture  or  speculation,  and  the  improvements  were  in  the 
line  of  restoration  and  not  of  new  and  strange  enterprise.  What 
they  did  was  natural  and  normal  to  the  use  and  chuacter  of  the 
property  and  such  as  joint  owners  of  equal  ability  might  be  ex- 
pected to  join  in  making.  They  offer  to  share  in  the  increased 
income  thus  secured,  and  in  every  resi>ect  appear  to  have  acted 
fairly.  What  now  is  the  situation  of  the  redeeming  creditors?  The 
learned  counsel  figures  out  a  loss  to  them  if  they  do  not  share  in 
these  improvements.  But  those  figures  clearly  indicate  that  the 
redemption  never  would  have  been  made  if  the  property  had  not 
been  improved,  and  that  the  redemption  was  bom,  not  of  a  pur- 
pose to  get  the  debtor's  interest  in  the  property  alone,  but  to  add 
to  that  one-half  of  the  increased  value  put  upon  it  by  the  other 
owners,  and  profit  by  their  folly.  The  plaintiffs  looked  on  in 
silence  while  the  emergency  pressing  upon  the  defendants  drove 
them  into  action,  and  redeemed  when  they  thought  themselves 
sure  of  the  improvements.  If  they  have  an  equity  which  neutral- 
izes that  of  the  plaintiffs,  I  am  unable  to  appreciate  it.  For  these 
reasons  the  case  should  go  back  for  a  division  of  the  proceeds  on 
the  principles  stated  and  for  an  accounting  of  the  income  and  prof- 
its which  the  defendants  offer  to  make.  In  that  accounting 
defendants  should  be  credited  with  the  share  of  taxes  paid  for 
the  benefit  of  their  co-tenants  {Hitchcock  v.  Skinner,  Hoff.  Ch. 
21;  Van  Home  v.  Fonda^  5  Johns.  Gh.  389,  407),  but  not  for 
insurance  paid,  unless  for  some  reason  which  the  case  does  not 
disclose. 

The  trial  judge  correctly  held  that  the  inchoate  dower  right  of 
Mrs.  Whitaker  remained  in  the  plaintiffs'  undivided  half  of  the 
property,  but  was  discharged  as  against  the  defendants'  undivided 
half;  but  in  distributing  the  proceeds  of  sale  the  value  of  that 
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•remaining  and  undischarged  dower  right  should  be  charged  upon 
and  paid  for,  solely  out  of  the  share  awarded  to  the  plaintiflFs.  . 

The  judgment  must  be  reTersed,  and  a  new  trial  granted,  ooste 
to  abide  the  eyent. 

All  concur.  Judgment  reversed. 
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dot  K.  T.  148.) 

Ineuranee^^i^fe'^kMdKmdferv^e'^righie  in. 

A  husband  who  has  proenred  a  poUejr  of  insnranoe  on  his  life  for  the  benefit  of 
Us  wife  and  children  maj  not  surrender  it,  without  their  assent,  while  it  Is 
in  force,  but  if  it  has  beoome  forfeited  for  non-payment  of  premiums,  he  msj 
thereafter  surrender  it. 

The  non-payment  of  premiums  after  surrender  of  a  policy  in  force  will  not 
effect  a  forfeiture  as  against  the  beneficiaries  who  are,  ignorant  of  the  sur* 
render. 

ACTION  to  set  aside  a  surrender  of  three  life  insurance  policies. 
The  opinion  shows  the  case*    The  plaintiff  had  judgment 
below.  ' 

Wm.  B.  Homblower,  for  appellant. 

C.  Elliott  Minor,  for  respondent. 

* 

FiKCH,  J.  All  three  of  the  life  insurance  policies  sought  to  be 
reviyed  and  enforced  in  this  action  purport  on  their  face  to  be  con- 
tracts with  the  wife  as  the  party  assured^  and  not  at  all  with  the 
husband,  who  stands  in  the  policies  as  simply  the  life  insured,  his 
t^onduct  and  death  furnishing  the  contingencies  upon  which  the 
liabilities  of  the  insurer  are  made  to  depend.  As  the  relation  was 
tersely  described  on  the  argument,  the  contract  is  about  the  bus* 
band  but  not  with  him.  He  therefore  in  procuring  the  policies  to 
be  made,  in  pajring  the  premiums,  in  receiving  and  acting  upon 
notices,  and  in  doing  whatever  was  necessary  to  perfect  and  con- 
tinue the  rights  of  the  assured,  must  stand  in  the  attitude  of  an 
agent,  acting  for  and  representing  the  assured  (Baker  v.  Union 
Mui.  L.  Ine.  Co.,  43  N.  Y.  283);  and  as  having  no  interest  in  the 
policies,  unless  possibly  after  the  death  of  all  of  the  assured.    And 
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it  makes  no  difference  that  they  have  been  kept  in  total  ignoranoe 
of  the  existence  of  the  policies  for  their  benefit  until  after  the  death 
of  the  insured,  for  their  claim  to  the  fruits  of  the  insurance  must 
necessarily  be  a  ratification  of  the  acts  by  which  it  was  obtained. 
The  wife  therefore  in  this  case  had  a  vested  interest  in  the  policies 
at  the  moment  of  their  delivery  to  the  insured  by  force  of  the 
statute  which  permitted  them  to  be  made  in  their  existing  form. 
Laws  of  1840,  chap.  80.  Prior  to  that  enactment  and  at  common 
law  it  was  open  to  question  whether  the  wife  and  children  had  an 
insurable  interest  in  the  life  of  the  husband  and  father  (Bliss  on 
Life  Ins.,  §  10;  Riise  v.  Mat.  Ben.  L.  Ins.  Co.,  23  N.  Y.  516),  and 
whether  he  could  protect  thiem  save  by  taking  out  policies  in  his 
Qwn  name,  and  for  the  benefit  of  his  estate  which  in  the  end  would 
go  to  them.  But  this  made  the  insurance  liable  for  his  debts,  and 
left  it  impossible  for  those  who  needed  assistance  most  to  obtain  it 
at  all.  Ruppert  v.  Union  Mut.  Ins.  Co.,  7  Robt.  155,  156.  l^he 
statute  was  intended  to  and  does  remedy  the  difficulty.  It  expressly 
authorizes  the  wife  and  children  to  insure  the  life  of  the  husband 
and  father,  and  hold  the  provision  without  liability  for  his  debts, 
and  the  policies  here  purport  to  have  made  exactly  that  contract. 
They  created  a  vested  interest  in  the  wife,  and  one  also  in  the 
children,  by  force  of  the  clause  providing  for  payment  to  them  if 
the  wife  should  die  before  the  maturity  of  the  policy.  It  is  true 
that  one  of  the  policies,  that  in  the  case  niarked  A,  uses  the  word 
''heirs''  instead  of  children, and  much  of  the  appellant's  argument 
is  founded  upon  that  fact.  But  the  conclusions  which  we  have 
reached  as  to  policy  A  make  that  difference  unessential,  and  per- 
mit  us  for  the  purposes  of  the  discussion  to  treat  the  word  '^  heirs  " 
as  meaning  children,  and  all  the  policies  as  alike  in  that  respect. 
So  that  the  wife  held  the  insurance  for  her  own  benefit,  if  she  sur- 
vived her  husband,  and  the  children,  if  she  died  before  him.  These 
persons  were  the  assured,  with,  whom  through  the  husband  as 
agent  the  contract  was  made,  and  they  acquired  and  held  their 
ownership  irrespective  of  the  question  whether  the  policies  had 
been  actually  delivered  to  them. 

Such  actual  delivery,  as  a  necessary  condition  of  their  interest 
and  ownership,  is  argued  here;  and  one  case  in  this  State  is  cited 
as  authority  for  the  doctrine.  Bickerian  v.  Jaqves,  28  Ilun,  119. 
But  the  policy  in  that  case  was  taken  out  by  Jaques  and  made 
payable  to  his  sister,  and  so  was  not  issued  under  the  act  of  1840, 
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and  was  unaffected  by  it,  the  court  expressly  in  its  opinion  adTerting 
to  that  fact.  The  interest  and  ownership  of  the  wife  and  children 
in  a  statutory  policy  is  further  indicated  by  the  law  relating  to  its 
assignment  The  cases  which  hold  that  the  wife  cannot  traffic 
with  her  policy,  by  assignment  or  otherwise,  go  upon  the  basis  that 
8hc  is  owner,  but  rest  the  prohibition  upon  the  character  of  the 
property  as  a  provision  for  orphanage  and  widowhood;  and  the 
atatntes  ])ermitting  an  assignment  by  her,  under  careful  and 
restrictive  provisions,  necessarily  recognize  her  interest  and  owner- 
ship as  supponing  the  transfers  allowed.  The  case  of  Olmsted  y. 
Kfyen^  85  N.  Y.  593,  recognizes  this  right  of  the  wife  to  the  fullest 
extent.  The  whole  argument  of  that  case  proceeds  upon  the  theory 
that  the  assured,  when  the  policy  is  made  payable  to  her,  or  as  in 
that  case,  to  a  trustee  for  her,  becomes  sole  owner,  and  but  for  the 
fitatute  regulations,  could  dispose  of  it  as  she  pleased.  Upon  her 
4eath  the  ownership  of  the  policy  was  held  to  vest  in  the  husband 
by  the  usual  marital  right  over  the  wife*s  property,  and  his  interest 
was  founded  upon  hers.  We  have  seen  that  in  these  cases  the 
action  of  the  husband  is  as  agent,  and  hence  a  delivery  of  the 
policy  to  him  is  a  delivery  to  the  wife  for  whom  he  acts,  and  the 
manual  possession  of  the  papers  by  her  cannot  be  essential  to  her 
right. 

These  policies  therefore,  at  the  moment  of  their  execution,  vested 
in  the  wife  and  children  as  the  assured  under  the  provisions  of  the 
fitatute.  Their  interest  was  in  the  whole  contract  and  not  merely 
from  year  to  year,  and  so  far  only  as  it  was  executed.  N.  F.  Life 
Ins.  Co.  V.  Siat/Mm,  93  U.  S.  24.  They  had  the  right,  if  the  hus- 
band failed  to  pay  the  premiums,  to  pay  them  themselves  and  so 
continue  the  policy  in  force.  It  is  a  necessary  result  of  this  owner- 
ship I  hat  the  husband  could  not,  without  the  assent  of  the  assured, 
surrender  the  policy  to  the  company.  Stilwell  v.  MuL  Life  Lis. 
Co.,  72  N.  Y.  38S;  Bliss  Life  Ins.,  §  348;  Knickerbocker  Life  Lis. 
Co.  T.  Weiiz,  99  Mass.  157;  Chapin  v.  FeJlowes,  3G  Gonn.  132;  s.  o., 
4  Am.  Kep.  49.  His  act  in  so  doing  is  not  within  the  scope  of  the 
authority  inferable  from  his  taking  out  the  policy,  and  is  repu- 
diated instead  of  ratified  by  the  claim  of  the  assured  founded  upon 
it.  It  follows  that  the  action  cannot  be  defended  upon  the  ground 
of  such  surrender,  or  through  any  rights  thus  obtained.  The 
plaintiffs  are  entitled  to  treat  that  obstacle  as  removed,  and  to  have 
possession  of  their  policies  unless  barred  by  some  other  reason. 
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Such  other  reason  is  alleged  to  be  the  forfeiture  of  the  policies 
through  non-payment  of  annual  premiums  as  they  fell  due,  and 
these  omissions  raise  the  remaining  questions  in  the  case.     Policy 
A,  in  December,  1874,  and  five  months  before  the  attempted  sur- 
render,  was  forfeited  by  its  terms  on  account  of  neglect  to  pay  the 
annual  premium  then  falling  due.    The  usual  notice  of  its  amount 
and  of  the  dividend  which  might  be  applied  upon  it  was  given  to 
the  insured,  to  whom  alone  it  had  been  previously  sent,  and  irho 
was  certainly  the  agent  of  the  assured,  for  the  purpose  of  receiving 
such  notice, and  paying  the  premium  about  to  mature.     While  at 
that  time  such   notice  was  not  commanded   by  statute,  it  was 
required  by  and  might  justly  be  expected  from  the  settled  custom 
and  hubit  of  the  insurer.     In  exact  accord  with  that  habit  and 
custom  it  was  given,  and  if  a  demand  of  the  premium  was  needed^ 
it  amounted  to  such  demand.     There  is  therefore  as  to  policy  A 
no  answer  to  the  forfeiture  unless  it  be  in  the  suggestion  upon 
which  the  General  Term  relied  that  such  forfeiture  was  waived  by 
the  agreement  of  surrender.     That  agreement,  it  was   argued, 
treated  the  policy  as  valid  and  subsisting  and  so  waived  the  existing 
default.    We  do  not  agree  to  that  conclusion  for  several  reasons. 
The  plaintiffs  stand  here  repudiating  that  surrender  and  insisting 
that  it  is  fraudulent  and  void,  and  at  the  same  time  seeking  a 
benefit  under  it  as  a  revival  of  their  forfeited  policy.    They  would 
set  it  aside  where  it  harms  them  and  maintain  it  where  it  helpa 
them.    In  so  doing  they  utterly  pervert  the  true  nature  of  the 
transactions.     That  was  an  effort,  not  to  revive  the  policy,  but  to 
kill  it  more  effectually  than  ever,  and  so  understood  on  both  sides. 
It  indicates  no  waiver  by  the  company  of  existing  rights,  but  an 
attempt  to  acquire  an  added  right  and  a  new  and  further  defense 
against  liability.     The  forfeiture  had  relieved  them  from  liability, 
but  the  policy  itself  was  outstanding  and  might  expose  them  to 
the  appearance  of  a  claim  and  a  consequent  litigation,  and  they 
paid  something  to  secure  its  possession  as  a  voucher  and  its  final 
cancellation.    The  act  was  not  in  the  least  inconsistent  with  a 
position  held  and  maintained,  that  the  policy  was  valueless  and 
unenforceable  as  an  obligation,  any  more  than  that  one  who  has  a 
good  title  to  real  estate  can  be  said  to  admit  that  he  has  none, 
because  he  bought  in  for  his  safety  and  security  a  possible  hostile 
claim  which  he  did  not  deem  valid.    There  is  no  proof  in  the  case 
that  the  payment  made  to  the  father  was  in  fact,  or  was  called  or 
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deemed,  a  surrender  yalne  of  the  policy,  so  as  to  inTolye  an  admis- 
sion  of  its  yitality,  beyond  a  marginal  note  in  the  receipts  which  is 
pnrely  formal  and  might  have  been  explained  if  excluded  evidence 
had  been  admitted.  On  the  contrary,  our  attention  is  called  to  the 
yery  snudlness  of  the  amount  paid  in  comparison  with  the  pre- 
miums received  as  indicating  that  a  fair  surrender  value  was  not 
given,  and  that  the  company  made  a  rapacious  and  unjust  bargain; 
and  as  to  what  was  said  and  understood  at  the  time,  the  door  was 
closed  by  the  objection  of  the  plaintiffs  and  a  ruling  in  their  favor 
excluding  the  offered  proofs.  We  see  no  justification  for  that  rul- 
ing. The  evidence  was  not  admissible  on  the  ground  of  agency,  but 
when  the  plaintiffs  rely  upon  the  act  of  the  company  as  a  waiver  it 
is  vitally  important  to  know  just  what  that  act  in  truth  was,  and 
how  and  why  the  form  of  receipt  came  to  be  used.  In  the  light  of 
this  ruling  we  are  bound  to  assume  that  the  defendant  company 
might  and  would  have  proved  that  at  the  time  of  the  surrender  the 
insured  was  expressly  told  that  the  policy  had  lapsed  and  forfeited; 
that  the  company  stood  upon  its  rights;  but  that  if  the  insured 
would  give  up  possession  of  the  policy,  they  would  give  him  a  cer- 
tain moderate  sum  as  an  act  of  kindness  to  an  old  agent  of  the 
corporation,  and  in  recognition  of  an  imperfect  moral  equity  inca- 
pable of  enforcement,  but  having  about  it  a  sort  of  rude  justice. 
The  company  was  a  mutual  one.  For  many  years  the  insured  had 
paid  his  premiums  until  poverty  and  misfortune  occasioned  a 
default.  Everybody  feels  the  force  with  which  the  situation 
appeals  to  generous  and  kind  treatment.  The  companies  have  felt 
it  and  the  legislature  also.  The  former  have  adopted  what  they 
call  non-forfeitaUe  policies,  and  the  latter  has  legislated  in. the 
same  direction.  Indeed  the  Federal  Court,  with  some  formidable 
dissent,  have  recognized  that  equity,  where  a  forfeiture  had 
occurred  by  reason  of  war  making  payment  impossible,  as  suflS- 
ciently  strong  and  definite  to  be  enforced  in  the  courts.  JT.  F*. 
Lift  Jns.  Co^  V.  SMham,  supra.  The  pressure  of  that  inchoate 
equity,  even  where  the  assured  or  their  agent  had  been  in  fault 
through  the  non-payment  of  premiums,  the  defendant  might  well 
and  justly  recognize;  and  if  it  did,  and  paid  a  gratuity  for  that 
reason,  the  act  stood  expressly  upon  the  lapse  of  the  policy  and 
cannot  be  tortured  into  an  admission  of  its  vitality. 

It  is  obvious  also,  that  if  in  any  sense  the  insurer  can  be  said  to 
have  reeognized  the  policy  as  a  valid  and  subsisting  obligation,  it 
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was  a  conditional  and  not  an  absolute  recognition.  It  was  con- 
ditioned upon  the  surrender,  and  made  solely  for  that  purpose.  It 
is  not  the  least  doubtful,  that  but  for  the  agreement  to  surrender, 
no  sort  of  admission  would  have  been  made  of  the  exfsting  Tfdidity 
of  the  policy.  Nobody  tells  us  what  conversation  occurred  at  the 
lime,  but  the  transaction  itself  leads  to  the  inevitable  inference 
that  the  waiver,  if  it  can  be  deemed  such,  was  conditional  upon 
the  surrender  and  cancellation  of  the  policy;  and  the  plaintiffs  can- 
not avail  themselves  of  the  waiver  which  their  agent  secured,  and 
repudiate  the  terms  and  conditions  upon  wliich  alone  he  secared 
it.  Baker  v.  Union  Life  Ins,  Co,,  supra.  For  these  reasons  we 
are  of  opinion  that  there  should  have  been  no  recovery  upon 
policy  A. 

The  situation  as  to  the  other  two  policies  is  different  in  the  very 
important  particular  that  neither  of  them  wei^  forfeited  when  the 
surrender  took  place;   and  the  failure  to  pay  annual  premiums 
occurred  thereafter.    As  to  these  omissions,  two  things  happened 
which  by  possibility  may  have  prevented  such  payments  by  the 
fissured,  and  for  which  the  insurer  was  accountable.     No  notioefr 
were  sent  either  to  the  Insured  or  to  the  children,  and  the  company, 
by  the  wrongful  possession  and  cancellation  of  the  policies,  and  by 
their  agreement  of  surrender,  did  an  act,  the  tendency  and  pur- 
pose of  which  was  to  prevent  future  payment  by  the  parties  inter- 
ested.    If  the  compatty  had  refused  to  buy  in  the  policies  of  the 
insured,  except  with  the  consent  of  the  assured,  one  of  two  things 
would  certainly  have  taken  place.     Either  in  view  of  their  father's 
embarrassment,  the  children  would  have  consented  to  the  surren- 
der, taking  as  their  own  the  surrender  value  which  belonged  to 
them,  or  they  would  have  kept  the  policies  in  life  by  tliemselves 
paying  the  premiums.     Such  action  by  the  company  on  the  line  of 
its  clear  duty  would  have  left  the  insured  without  the  least  motive 
for  concealment  of  the  situation  from  the  children,  and  in  all 
human  probability  have  given  them  a  knowledge  of  their  rights. 
But  the  agreement  of  surrender  practically  bought  the  father's 
silence.     The  result  shows  it.     He  kept  the  secret  during  his  life 
because  he  had  in  his  pocket  what  belonged  to  his  children  and 
not  to  himself,  and  left  the  information  in  a  letter  found  after  his 
<leath.  showing  the  duplicity  of  his  dealing  in  the  transaction.  His 
conduct  operated  as  a  fraud  upon  the  assured,  and  in  that  fraud 
the  insurer  participated,  with  a  full  knowledge  of  the  probabto 
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consequences.  The  company  cannot  depend  upon  a  default  to 
irhich  its  own  wrongful  act  contributed,  and  but  for  which  a  lapse 
might  not  have  occurred.  Meyer  v.  Knickerbocker  Life  Ins.  Co., 
73  N.  Y.  516;  s.  c,  29  Am.  Rep.  200.  The  company  kept  the 
secret  on  its  part,  and  now  cannot  set  up  as  a  defense  the  non- 
payment of  premiums  which  it  did  not  intend  or  expect  to  receive, 
and  which  it  may  justly  be  said  to  have  occasioned  by  its  own  nn* 
authorized  act. 

.  Nor  should  the  recovery  on  these  two  iK>licies  be  limited  to  the 
surrender  value.  That  would  add  the  sanction  of  the  court  to  the 
unauthorized  surrender,  mid  make  it  valid,  leaving  only  an  action 
for  the  surrender  value.  More  than  that  was  the  interest  of  the 
assured,  and  greater  than  that  their  loss  by  the  unauthorized  act. 
They  can  only  obtain  full  redress  by  a  recovery  of  the  amotint 
ii^sured,  less  the  unpaid  premiums  and  interest. 

The  judgment  should  be  reversed  and  a  new  trial  granted,  costs 
to  abide  the  event,  unless  the  plaintiffs  stipulate  to  deduct  from 
the  judgment  the  amount  recovered  upon  policy  A,  in  which 
event  the  judgment  is  affirmed,  without  dosts  to  either  party  m 
this  court.  Judgvient  ctccardingly. 

All  concur. 


Hat  Swbat  MAinrFAoxuBiNG  Oompant  y.  EsiKOEHLi 

008  K.  Y    167.) 

PisUnU  — jurUdiUion  of  State  court  to  prohSbU  uee  pending  ntiL 

In  a  suit  bj  the  owner  of  a  patent  against  a  licensee  for  breach  of  contract  to 
paj  rofalties,  a  State  court  majr  not  restrain  the  defendant  from  the  use  of 
'the  patent  during  the  suit. 

THE    opinion  states  the  case.     The   injunction  was   granted 
below; 

Geo.  Wileaz,  for  appellant. 

Edward  S.  RapaUo,  tot  respondent. 

Miller,  J.    This  is  an  appeal  from  an  oWler  of  the  General 
Term,  affirming  an  order  of  the  Special  Term,  granting  a  tempo- 
Vol.  L  V  — 100 
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rary  injunction  restraining  the  defendants  from  manufacturing, 
selling  or  using  certain  alleged  patents  known  as  ^'hat  sweat 
bands/'  until  they  pay  the  royalties  claimed  to  be  due  by  virtue  of 
a  license  issued  to  them. 

The  material  allegations  in  the  complaint  are  as  follows:  That 
by  virtue  of  certain  letters-patent,  the  plaintiff  has  the  exclusive 
right  to  manufacture  aud  sell  the  article  in  question;  that  having 
such  right  it  licensed  the  defendants  to  manufacture  and  sell  the 
same;  that  in  consideration  of  such  license,  the  defendants  prom- 
ised to  make  monthly  repots  of  the  number  manufactured  by 
them  and  pay  certain  license  fees;  that. they  refase  to  report  or  to 
pay  the  said  fees. 

The  injunction  was  granted  on  the  ground  **  that  it  appears 
from  the  complaint  that  the  plaintiff  demands  and  is  entitled  to  a 
judgment  against  the  defendants  restraining  the  said  acts,  and 
that  their  commission  and  continuance  pending  the  action  will 
produce  injury  to  the  plaintiff.^' 

The  plaintiff's  claim  rests  upon  the  contract  entered  into  between 
it  and  the  defendants,  by  virtue  of  which  the  defendants  were 
licensed  to  manufacture  and  use  the  sweat  bands  which  are  the 
subject  of  this  controversy.  The  defendants  claim  that  they  were 
induced  to  sign  said  contract  by  fraudulent  representations,  and 
that  upon  discovering  the  fraud,  they  repudiated  the  contract. 
Several  suits  have  been  brought  for  license  fees  due  prior  to  Febru- 
ary 1,  1885,  and  in  each  of  these  suits  the  defendants  have  an- 
swered, among  other  things,  denying  the  allegation  in  the  com- 
plaint that  the  plaintiff  was  the  owner  and  proprietor  of  the  letters- 
patent  set  forth  therein.  They  also  set  up  that  the  contract  was 
obtained  by  &l8e  and  fraudulent  representations,  that  all  the 
patents  were  good  and  Valid,  and  that  the  plaintiff  had  the  exclu- 
sive right  to  the  use  of  the  same;  that  the  same  had  been  confirmed 
by  decisions  in  the  United  States  courts,  and  that  plaintiff  made 
other  representations  showing  title  to  said  patents;  that  relying 
upon  such  statements  and  representations  and  being  deceived 
thereby,  the  defendants  executed  said  contract. 

From  the  affidavits  read  upon  the  motion  to  continue  the  injnno- 
tion,  it  is  apparent  that  the  question  as  to  the  validity  of  the 
patents  and  the  right  of  the  plaintiff  to  the  exclusive  use  of  the 
same  is  the  subject  of  controveray  to  be  determined  in  the  action. 
The  defense  interposed  involves  the  question  whether  the  plaintiff 
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had  title  to  and  was  the  owner  of  the  patents  in  reference  to  which 
the  contract  was  entered  into. 

It  also  appears  from  the  affidavits  of  the  defendants^  used  upoa 
the  motion,  that  they  are  perfectly  responsible  and  able  to  pay  any 
judgment  that  may  be  recovered  against  them. 

In  OofUinenial  Store  Service  Co.  v.  Clark,  100  N.  Y.  365^  it  was 
held  that  while  a  State  cpurt  has  jurisdiction  to  decide  questions 
as  to  the  title  to  letters-patent  granted  by  the  Federal  government^ 
or  of  an  action  on  a  contract,  although  such  action  involves  the 
Talidity  of  a  patent,  it  has  no  authority  to  restrain  a  party  from 
using  the  ^BXjdnt  pendente  lite,  or  in  any  way  to  pass  upon  a  ques- 
tion as  to  an  infringement  of  the  patent  right;  as  to  this,  the- 
Federal  courts  have  exclusive  jurisdiction.  Within  the  rule  laid: 
down  in  the  case  cited  it  is  manifest  that  no  jurisdiction  existed  ta 
grant  the  injunction  against  the  defendants,  and  that  the  remedy 
of  the  plaintiff  by  injunction  was  Tested  exclusively  in  the  United 
States  courts. 

In  the  case  cited  the  action  was  brought  to  compel  the  specifia 
performance  of  a  written  agreement,  under  seal,  and  to  remove  a 
cloud  on  the  title  of  the  plaintiff  to  certain  property,  manufactured' 
by  the  plaintiff  by  virtue  of  the  written  agreement  and  as  assignee 
of  the  same  and  of  certain  patents  therein  mentioned,  and  to  pre- 
vent respondents  from  using  the  patents  pendente  lite.  It,  is  said 
in  the  opinion  that  ^*  a  State  court  cannot  grant  relief,  beyond  its. 
jurisdiction,  as  an  incident  to  other  relief  which  is  within  its  power. , 
It  may  determine  what  the  contract  is  and  in  whom  the  title  to  the^ 
patent  is  vested,  but  it  has  no  right  to  say  that  a  party  shall  be 
enjoined  from  using  the  patents,  or  in  any  way  to  pass  upon  any 
question  arising  as  to  its  infringement." 

We  are  unable  to  perceive  any  difference  between  the  case  cited 
and  the  one  at  bar,  and  no  reason  exists  why  the  former  is  not  con*^ 
trolling  and  decisive  of  the  question  now  presented.  It  is  also  ap- 
parent that  the  plaintiff  had  an  ample  remedy  at  law  by  an  actioa 
upon  the  contract  for  the  recovery  of  damages  for  the  failure  of  the 
defendants  to  perform  the  same.  Several  of  these  actions  have  al- 
ready been  commenced,  and  there  are  no  such  features  in  the  case 
now  considered  which  entitle  the  plaintiff  to  the  benefits  arising 
from  the  injunction  in  enforcing  its  rights.  The  defendants  are, 
as  the  proof  shows,  perfectly  responsible,  and  any  judgment  reooT- 
ered  against  them  can  be  collected.    Inasmuch  liowerer^  as  the  case 
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may  be  disposed  of  upon  the  question  as  above  considered,  it  is  not 
necessary  to  determine  whether  the  injunction  should  be  dissolved 
upon  the  ground  last  stated. 

The  order  of  the  General  Term  and  of  the  Special  Term  should  be 
reveraed,  and  the  injunction  dissolved. 

All  concur.  Ordered  accordingly. 

Matter  of  Appl'kop  McMahow  v.  Palxeb. 

(lOS  N.r.  176.) 

Taxation  —  of  national  banks. 

In  the  asaesRmeiit  of  shares  of  national  banks  in  a  city,  when  the  owner  does 
^  not  reside  in  the  ward  where  the  banic  is  located  and  has  no  real  estate 

therein,  the  assessment  may  be  made  npon  a  special  list,  although  the  owner 
:  lives  and  is  assessed  for  personal  property  in  another  ward. 
The  mere  fact  that  some  corporations,  or  some  personal  property,  are  subject 

to  a  less  rate  of  taxation  than  banks,  will  not  vitiate  the  law  imposing  taxes 

npon  bank  shares,  unless  it  clearly  appears  to  be  the  legislative  intent  to 

effect  discrimination  against  them. 
The  provisions  of  the  act,  authorizing  proceedings  to  punish  for  misconduct  in 

refusing  or  neglecting  .to  pay  a  tax  upon  personal  property,  are  not  uncon* 

stitutional. 

APPEAL  from  order  directing  the  commitment  of  the  defend- 
ant until  he  shall  pay  the  amount  of  a  personal  tax  imposed 
tipon  him,  with  costs,  etc.     The  opinion  states  the  facts. 

William  Hildreth  Fields  for  appellant. 

D.  J.  Dean,  for  respondent 

r 

RiTGER,  G.  J.  Upon  an  application  by  the  receiver  of  taxes  of 
New  York  to  the  Court  of  Gomman  Pleas,  the  appellant  was  ad- 
judj^d  guilty  of  misconduct  in  refusing  to  pay  the  tax  assessed 
upon  his  personal  property  for  the  year  1881,  and  a  fine  was  im- 
posed upon  him  therefor.  The  proceeding  was  had  under  the  pro* 
visions  of  chriptcr  230,  Laws  of  1843,  and  was  conducted  in 
<3bnformity  therewith.  The  tax  in  question  was  predicated  upon 
the  customary  annual  assessment  of  property,  liable  to  taxation 
under  the  general  laws  of  the  State,  but  was  in  this  instance  based 
upon  an  assessment  of  the  value  of  national  bank  shares  owned  by 
the  appellant    The  number  of  shares  so  owned  by  the  defendant 
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and  the  estimated  value  thereof,  wasfuroished  by  him  to  the  assess- 
ment officArR.  and  upon  the  ijiformatioa  thus  obtained,  with  tl^at 
derived  irom  other  sources,  said  shares  were  appraised  at  their 
actual  value,  and  the  amount  thus  assessed  was  placed  in  the  lists 
provided  for  the  enrollment  of  property  of  that  description.  Certain 
irregularities  are  alleged  to  have  occurred  in  the  proceedings  for  the 
assessment  of  the  property  which  it  is  claimed  were  jurisdictional 
in  character,  and  ought  to  render  suoh  assessment  invalid  and  the 
tax  levied  thereon  void. 

It  is  quite  true,  if  any  act  which  wag  required  by  law  to  be  per- 
formed by  the  assessment  officers,  and  which  is  made  thereby  the 
condition  of  a  valid  assessment,  has  been  omitted  by  them,  it  will 
render  the  assessment  void.  We  have  been. unable  however  to  find 
any  such  irregularity  in  the  proceedings.  Those  (daimad  to  exist 
are  the  following  :  ^ 

[Minor  points  omitted.] 

It  is  also  claimed  that  the  entry  of  the  assessments  for  natiopal 
bank  shares,  upon  a  list  or  book  separate  from  other  assessments 
for  personal  property  against  individuals  in  the  city  renders  such 
assessment  void.  It  is  provided  by  section  3,  chapter  596,  Laws  of 
1880,  that  such  '^  shares  shall  be  included  in  the  valuation  of  the 
personal  property  of  such  stockholders  in  the  assessment  of  taxes 
at  the  place,  city,  town  or  ward  where  such  bank,  banking  associa- 
tion or  trust  company  is  located  and  not  elsewhere,  whether  the 
stockholder  resides  in  such  place,  city,  town  or  ward  or  not."  Sec- 
tions 4  and  5  of  chapter  410  of  the  Laws  of  1867  provide  for  the 
assessment  of  personal  property  in  the  city  of  New  York  upon 
separate  rolls  from  that  of  real  estate.  In  the  General  Laws  of  the 
State  the  personal  property  of  an  individual  is  required  to  be  as- 
sessed against  him  in  the  place  of  his  residence,  and  the  assessments 
of  real  estate  follow  the  location  of  such  property. 

It  must  follow  as  the  necessary  consequence  of  these  requirements, 
when  the  individual  assessed  does  not  live  in  the  same  ward  in 
which  the  bank  is  located  wherein  he  owns  shares,  and  does  not 
own  real  estate  therein,  that  his  assessment  for  bank  shares  must 
be  made  upon  lists  especially  prepared  for  that  purpose,  in  the  ward 
where  it  is  located,  or  the  property  must  altogether  escape  assess- 
ment and  taxation.  The  familiar  rule  that  a  statute  must  be  so 
construed  as  to  give  it  effect  and  to  avoid  a  result  which  would 
render  it  inoperative,  if  it  be  reasonably  susceptible  of  such  an  in-* 
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-  terpretation,  woald  seem  to  require  us  to  sanction  the  only  mode  of 
•  assessment  which  seems  capable  of  secariilg  the  benefits  designed 
by  the  statute* 

It  is  also  clear  that  the  tax  payer  has  not  been  depriTcd  of  any 
substantial  benefit  by  the  mode  thus  pursued.     The  statute  gives 
information  to  him  of  the  place  where  the  roll  is  to  be  deposited  for 
examination,  and  the  length  of  time  during  which  it  is  to  be  there 
kept  for  inspection,  and  of  his  opportunity  during  such  time,  to 
apply  to  the  proper  officers  for  the  correction  of  any  ertoTB  which 
he  may  find  in  his  assessment.     Not  only  this,  but  the  commis- 
sioners of  taxes  and  assessments  are  also  required  to  advertise  the 
fact  of  the  completion  of  the  annual  record  containing  all  assess- 
ments upon  property  in  the  city  of  New  York,  and  the  time  when 
^  the  same  will  be  ready  for  inspection  by  tax  payers,  and  to  keep 
the  same  in  the  tax  commissioner's  office,  open  for  that  purpose, 
from  the  second  Monday  in  January  to  the  thirtieth  day  of  April 
'thereafter.     There  is  no  complaint  but  that  these  requirements 
'  were  Complied  with,  or  but  that  the  appellant  had  actual  notice  of 
'•  the  assessment  in  question,  in  ample  time  to  procure  its  correction 
if  any  error  existed  therein;  in  fact  it  affirmatively  appears  that 
'  the  relator  did  appear  before  the  commissioners  of  taxes  on  the  12th 
••day  of  April,  1881,  and  made  affidavit  upon  which  he  procured  a 
substantial  reduction  of  the  assessment  in  question.    Matter  of  De 
Feyghr,  80  N.  Y.  565;  Matter  of  Lowden,  89  id.  548. 

It  does  not  appe«r  that  there  is  any  provision  of  law  requiring 
the  assessments  of  individuals  for  bank  shares  in  New  York  to  be 
made  otherwise  than  in  the  mode  adopted  in  this  case,  and  in  the 
absence  of  such  provisions  we  do  not  see  why  the  practice  here  pur- 
sued was  not  in  harmony  with  the  general  regulations  applicable 
to  the  subject,  and  did  not  afibrd  to  the  appellant  the  same  oppor- 
tunity  for  correction  and  notice  of  the  assessment  in  question  that 
was  given  to  all  other  tax  payers  of  similar  assessments  in  New 
York.  There  is  nothing  in  section  5219  of  the  Revised  Statates  of 
the  United  States,  which  either  impliedly  or  expressly  condemns  the 
mode  of  registering  the  assessment  adopted  in  this  case.  The  sec- 
tion provides  that  nothing  contained  in  that  act  shall  prevent  the 
shares  owned  by  an  individual  in  a  national  bank  from  being  in- 
cluded in  the  valuation  of  his  personal  property  in  assessing  taxes 
imposed  by  the  authority  of  the  State  in  which  the  bank  is  located. 
The  mere  ministerial  act  of  the  officers  in  estimating  and  noting 
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the  result  of  the  judicial  determiuation,  as  to  liability  of  the  indi- 
nridualy  and  the  value  and  assessability  of  his  personal  property, 
provided  such  act  does  not  produce  an  inequality  of  assessment,  are 
not  aflFected  by  the  provisions  of  the  section.  The  section  pur- 
ports only  to  affect  the  judicial  act  of  the  assessors  in  including  the 
value  of  bank  shares  in  the  assessments  of  property  and  not  to  reg- 
-nlate  its  exercise  except  in  respect  to  the  rate  of  taxation  and 
^assessment  adopted.  The  provisions  pertaining  to  the  assessment 
of  bank  shares  in  New  York  are  essentially  different  from  those 
-oonsidered  by  Judge  Wallace  in  Albany  City  Bank  v.  Mailer^  10 
Blatchf.- 174.  The  views 'there  expressed  are  inapplicable  to  the 
modes  of  assessment  prescribed  in  the  city  of  New  York,  and  ap- 
plied only  to  oases  where  the  assessment  of  both  real  and  personal 
property  is  required  by  the  statute  to  be  made  on  the  same  book  or 

•  roll.    The  views  we  have  expressed  are  sustained  by  the  decisions 
^of  this  court  in /%«/0r  v.  Van  IFy^ib,  2  Abb.   Ot.  App.  Dec  167, 

and  also  by  Williams  v.  Weaver,  75  N.  Y.  80,  which  in  this  respect 

was  unaffected  by  the  subsequent  proceedings  in  that  case.    There 

are  no  other  objections  affecting  the  regularity  of  the  proceedings 

*for  assessihent,  which  are  of  sufficient  importance  to  merit  notice. 

It  is  further  objected  by  the  appellant  that  ^*  the  system  of  taxing 

•the  appellant's  national  bank  shares  result-ed  in  taxing  the  moneyed 

•capital  Invested  in  them  at  a  greater  rate  than  is  assessed  upon 

other  moneyed  capital  in  the  hands  of  individual  citizens  of  this 

•  State  invested  in  other  investments.''  The  particular  ground  upon 
^hich  the  appellant  bases  this  point  is  the  claim  that  '^  there  is  no 
•law  upon  our  statute  books  for  the  taxing  of  shares  of  stock  of 
railway  companies,  street  railways,  ferry  and  canal  companies,  fire 
and  life  inmirance,  trading  and  other  miscellaneous  companies,  and 
the  deposits  in  savings  banks."  This  claim  seems  to  be  unfounded 
in  fact  Careful  examination  of  the  statutes  and  a  comparison  of 
the  burdens  laid  upon  the  property,  capital  and  business  of  the 
people  under  the  laws  of  the  State  will  show  that  the  money  in- 
vested in  national  banks  is  subject  to  no  greater  burden  than  that 
imposed  upon  other  species  of  assessable  property.  Capital  invested 
in  national  banks  is  taxable  only  upon  the  individuals  owning 
shares  therein,  and  for  the  purpose  of  such  taxation  is  assessable 
like  all  other  personal  property  liable  to  taxation  m  the  State,  at  its 
actual  value.  Such  shares  were  originally  made  assessable  by  chap- 
ter 761  of  the  Session  Laws  of  1886,  under  the  authority  of  the  act 
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i»{  Congreaiy  section  5219,  whiuh  expressly  permitDed  suck  assesit- 
menty.Bubjeot  <H)ljr  to  the  restrictipns/'th^t  the  taxHtion.Qhall  not 
bQ  at  0.  greater  rate  than  is  asses^^  upon  other  moneyed  ciipital 
in  the  hands  of  individaal  citizeipui  of.  sach  State,"  and  that  tbfi 
fihares  of  such  stock  owned  by^a  ^on-resident  pf  the  State  shall  be 
taxed,  in  the  city  or  town  where  the  bank  isiocated«  and;  not  else- 
wl)ere.  The  act  of  1866  was  amended  by  chapter  596  of  the  Lai|» 
•of .  1880,  and  chakpter  477  of  the  Laws  of  1881,  so  as  to  authori^ 
the  allowance  to  a  tax  payer  upon  bank  shares  of  a}l  the  deductions 
Hud  exemptions  allowed  by  law  in  assessing  the  yalue  of  other  tax- 
able personal  property  ^own^d  by  individual  citizens  of  the  State. 
The  only  result  of  this  legislation  has  been  tp  bring  the  capital  ii|- 
Tested  in  national  banks  within  the  taxing  power  of  the  State  an4 
place  it  on  terms  of  equality,  with  reference,  to  general  taxation, 
with  all  other  assessable  personal  property  therein.  The  general 
laws  of  the  State  require  all  property,  both  real  and  personal,  no 
matter  by  whom  owned,  except  in  certain  cases  of  special  exemp- 
tion, to  be  assessed  for  purposes  of  taxation.  This  requirement 
embraces  all  the  property  owned  by  individuals  as  well  as  corpo^ 
rations,  and  includesall  sl^ares  of  stock  held  by  individuals  in  co^ 
porations,  except  in  cases  where  the  capital  stock  of  such  corpo- 
rations is  itself  liable  to  taxation  as  against  the  corporation.  §§  1, 
2,  3,  4,  5,  6,  7,  pp.  981  and  982,  E.  S.  (7th  ed. )  ;  §  1,  p.  1036, 
B.  S.  (7th  ed.).  By  special  provision  of  law  all  assessments  upon 
capital  employed  in  banking  corporations,  whether  National  or  Stat^ 
are  required  to  be  made  in  the  same  manner  and  to  have  in  view 
the  placing  of  these  institutions  on  terms  of  absolute  equality. 
Chap.  140,  Laws  of  1880.  The  various  rsdlroad,  fenj,  cana), 
manufacturing  and  other  industrial  corporations  referred  to  by  th(» 
appellant  are  not  only  liable  to  taxation,  either  upon  their  capital 
stock,  or  upon  their  shares  held  by  individuals  which  are 
substantially  the  equivalents  of  each  other,  but  are  also  subject  to 
contributions  from  their  gross  receipts,  taxes  upon  franchises  and 
other  impositions  from  which  bank  capital  is  altogether  exempt. 
Ghap.  456,  Laws  of  1857  ;  chaps.  534  and  542,  Laws  of  1880  ; 
chap.  477,  Laws  of  1881 ;  §  7,  p.  982,  R.  S.  (7th  ed.).  Our  sys- 
tem of  laws  with  reference  to  the  taxation  of  incorporated  compan* 
ies,  and  capital  invested  therein,  has  been  carefully  framed  with  a 
view  of  reaching  all  taxable  property  and  subjecting  it  to  equality 
«f  burden  so  far  as  that  object  is  attainable  in  a  matter  socomplei; 
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In  Tievr  of  the  wide  yariation  in  the  employable  yalne  of  Buch  in* 
Testments,  and  the  frequent  mutations  in  their  conditionB^  it  is  by 
no  means  certain  that  this  object  has  not  been  attained  with  rea- 
sonable accuracy.  It  is  quite  clear  from  eyen  this  cursory  reyiew 
of  the  statutes  that  if  any  discrimination  is  made  by  our  laws  in 
taxing  capital  inyested,  it  is  not  to  the  prejudice  of  that  employed 
in  banking  corporations. 

Eyen  if  this  were  not  the  result  of  the  statute^  we  are  of  the 
opinion  that  inyestment  in  the  shares  of  the  companies  named 
does  not  come  within  the  meaning  of  that  clause  in  the  Federal 
statutes  referring  to  other  moneyed  capital  in  the  hands  of  indi- 
yiduals.  That  phrase^  as  generally  employed,  distinguishes  such 
capital  from  other  personal  property,  and  inyestments,  in  the  yar- 
ious  manufacturing  and  industrial  enterprises.  And  this  is  the 
sense  in  which  it  is  used  in  our  tax  laws  as  appears  by  reference  to 
the  statutes.  §§  8,  4,  p.  982,  B.  S.  (7th  ed.);  chap.  195,  Laws  of 
1845;  chap.  456,  Laws  of  1857;  chap.  240,  Laws  of  1863;  §  1,  p. 
1036,  B.  S.  (7th  ed.);  chap.  542,  Laws  of  f880,  and  the  laws  amend-> 
atory  thereof.  Such  is  also  belieyed  to  be  the  meaning  attached 
to  these  words  as  generally  used  in  the  Federal  statute.  The 
obyious  intent  of  the  Federal  statute  was  to  preyent  discrimination 
against  inyestments  in  national  bank  shares,  and  put  them  upon 
terms  of  equality  as  to  taxation  with  similar  institutions  and  inyest- 
ments in  the  seyeral  States,  and  the  language  of  the  statute  seems 
to  haye  been  selected  with  reference  to  that  object.  The  rule  of 
comparison  stated  therein  is  not  with  the  rate  of  taxation  imposed 
upon  personal  property  generally,  or  with  specific  inyestments  in 
mining,  manufacturing  or  the  yarious  other  industrial  corporations 
organized  throughout  the  State,  but  with  other  "  moneyed  capital '' 
in  the  hands  of  individual  citizens.  These  are  words  of  limitation 
as  well  as  of  description,  and  are  to  be  defined  according  to  the 
meaning  which  has  been  generally  giyen  to  them. 

It  was  said  in  EvamvilU  Bk.  y.  BrUion,  105  IT.  S.  322,  324  that 
**  the  act  of- Congress  does  not  make  the  tax  on  personal  property 
the  measure  of  the  tax  on  bank  shares  in  the  State,  but  the  tax  on 
moneyed  capital  in  the  hands  of  the  individual  citizen."  "  Undoubt- 
edly there  may  be  much  personal  property  exempt  from  taxation, 
without  giving  bank  shares  a  right  to  similar  exemption,  because 
personal  property  is  not  necessarily  moneyed  capital."  In  /'n/v- 
idence  Inst,  for  Savings  v.  Boston^  101  Mass.  575,  583;  8.  c,  8 
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Am.  Rep.  407^  it  is  said  ''that  this  clause  was  obyiously  intended 
10  preclude  the  possibility  that  property  of  that  description  should 
be  singled  out  for  special  and  peculiar  taxation.  Its  operation 
would  be  to  prevent  oppressive  and  hostile  discriminations  unfavor- 
able  to  the  banks.''  It  might  well  seem  reasonable  to  Congress  to 
take  some  precaution  that  the  banks  in  each  State  should  be  taxed 
only  at  the  same  rate,  and  generally  in  the  same  manner,  as  the 
moneyed  capital  of  individual  citizens  in  the  same  State.  It  is 
claimed  in  Hepburn  v.  School  Direciors,  23  Wall.  480, 481,  that  the 
words  ''  moneyed  capital/'  as  used  in  the  act,  signified  only  money 
put  out  at  interest,  but  the  court  there  held  that  such  a  construc- 
tion was  too  narrow,  and  that  the  phrase  included  stock  in  banks, 
and  perhaps  other  stocks  and  securities.  The  court  in  that  case 
further  held  that  the  exemption  of  some  moneyed  capital  from 
assessment  did  not  necessarily  invalidate  a  statute  authorizing  an 
assessment  upon  national  bank  shares,  saying  that  'Mt  could  not 
have  been  the  intention  of  Congress  to  exempt  bank  shares  from 
taxation  because  some  moneyed  capital  was  exempt." 

We  are  therefore  of  the  opinion,  even  if  it  could  be  shown  that 
there  were  some  corporations,  or  some  personal  property,  that  was 
subject  to  a  less  rate  of  taxation  than  that  of  capital  employed  in 
banking  corporations,  it  would  not  vitiate  the  law  imposing  taxes 
apon  shares  in  banks,  unless  it  appeared  to  be  the  clear  intent  of 
the  legislature  thereby  to  effect  discrimination  against  them. 

It  is  further  claimed  ''  that  the  proceedings  under  chapter  230 
of  the  Laws  of  1843  would  deprive  the  appellant  of  his  projierty 
and  liberty,  without  due  process  of  law."  There  is  no  foundation 
for  this  claim. 

The  proceedings  by  which  taxes  for  governmental  purposes  have 
been  assessed,  levied  and  collected  from  the  citizen  have  always 
been  regarded  as  administrative,  and  not  judicial  in  their  character, 
and  to  constitute  due  process  of  law  within  the  meaning  of  the 
Constitution.  Such  proceedings  n&ve  from  necessity  been  exercised 
by  governments  during  all  times,  by  summary  methods. of  proced- 
ure, and  to  require  the  deliberation  and  delay  incidental  to  judicial 
proceedings  in  the  exercise  and  enforcement  of  the  taxing  power  by 
government  would  seriously  cripple  its  efficiency,  if  not  destroy  its 
existence.  These  methods  were  in  exercise  and  existence  long 
before  the  adoption  of  the  Constitution,  and  have  never  been  sup- 
posed to  be  affected  thereby.    In  the  Maii&r  of  N.  V.  P.  R  PnJh 
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lie  iSchool,  31  N.  Y.  574,  584.  Judge  Dbkio  says,  that  ^'in  execut- 
ing the  taxing  power,  the  legislature  provided  such  agencies  and  safe- 
guards against  suj^prise,  mistake  or  injustice,  as  it  thought  expe- 
dient. It  is  manifestly  proper  that  the  tax  payer  should  have  notice 
of  the  imposition  proposed  to  be  laid  upon  them,  and  an  oppor- 
tunity for  making  suggestions  and  explanations  to  the  proper  ad- 
ministrative board  or  oflBcer;  and  this  is  generally  secured  in  a& 
well-considered  systems  of  taxation.  But  it  is  for  the  legislature' to 
determine  and  prescribe,  in  every  case,  what  shall  be  sufficient,  and 
there  is  not,  that  I  am  aware  of,  any  constitutional  provision  bear- 
ixig  on  the  subject"  Judge  Porter,  in  Rockwell  v«  Nearing,  35 
N.  Y.  302,  308,  says:  '^  There  are  many  examples  of  summary  pro;: 
ceedings,  which  were  recognized  as  due  process  of  law,  at  the  date 
of  the  Constitution,  and  to  these  the  prohibition  has  no  applica- 
tion.'^  The  Supreme  Court  of  the  United  States  in  Murray's  Les^ 
see  V.  Hohohen  Land  Improvement  Co.j  18  How.  272,  stated,  '^  tliat 
probably  ther6  are  few  governments  which  do  or  can. permit  their 
^aims.  for  public  taxes  either  on  the  citizen  or  the  officers  employed 
for  their  collection  or  disbursement  to  become  subjects  of  judicial, 
^ntroversy  according  to  the  course  of  the  law  of  the  land.  Im-. 
perative  necessity  has  formed  a  distinction  between  such  claims 
and  all  others,  which  has  sometimes  been  carried  out  by  summary 
methods  of  proceeding  and  sometimes  by  systems  of  fines  and  pen-. 
Alties,  but  always  in  some  way  observed  and  yielded  to."  See  also^ 
MeMillen  v.  Anderson^  95  IT.  S.  37;  Harris  v.  Wood^  6  Monr,  642;: 
Weim$r  y.  Bunbury,  30  Mich.  201. 

,  As  we  have  seen,  the  appellant  had  full  notice  of  the  pro-^ 
feedings  for  the  imposition  of  the  tax  in  question,  and  ait 
^opportunity  to  question  their  correctness  by  proceeding  to! 
review  the  action  of  the  assessing  offices,  if  he  had  felt  .aggrieved 
thereby,  but  having  omitted  to  exercise  that  right  he  is,  now  es-. 
topped  from  raising  any  question  a£Fecting  the  regularity  of  the 
proceedings,  or  the  exercise  of  the  judicial  powers  conferred  upon 
the  assessors  in  making  the  assessment  in  question. 

We  have  thought  it  unnecessary  to  discuss  other  answers  to  the 
points  raised,  and  other  questions  presented  upon  the  briefs  of  coun- 
ael  as  they  are  either  embraced  in  what  has  been  already  said, 
or  are  too  plain  to  require  serious  notice. 

The  order  should  be  affirmed. 

All  concur.  Order  affirmed.   . 
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DuBois  ▼•  City  of  Kinostoit. 

Municipal  carparatian-^tugligenee'^ttepping-$t(me  on  MtwaOL 

^  ttepping-stone  in  front  of  a  public  bailding  jast  inside  the  carb  of  the  sid^ 
walk  is  not  such  an  obstruction  as  will  render  a  cit/  liable  for  an  injaiysos- 
tidned  bj  a  person  falling  over  it,  even  thoagh  others  had  previooslj  been 
injared  hj  falling  over  it. 

ACTION  for  personal  injuries  by  negligence.    The  opinion  Btatos 
the  case.    The  plaintiff  had  judgment  below. 

John  cTl  Luison,  for  appellant. 
John  E.  Van  Etten,  for  respondent. 

Miller,  J.  The  plaintiff  was  injared  on  the  eyeningof  Novem* 
ber  23,  1872,  while  running  to  a  fire,  which  appeared  to  be  in  thd 
direction  of  his  own  house,  in  the  city  of  Kinston,  by  fall« 
ing  oyer  a  stepping-stone  lying  on  the  sidewalk  in  one  of  the  streete 
of  said  city.  The  stone  was  three  feet  four  inches  in  length,  twenty 
inches  wide  and  fourteen  inches  high.  It  lay  lengtliwise  with  the 
curb  and  on  the  inside  thereof,  in  front  of  the  building  containing 
the  post-office,  a  music  hall  and  several  stores.  Across  from  the 
atone  diagonally  on  the  inner  side  of  the  walk  was  a  railing  gnarl* 
ing  and  running  along  an  area  way  which  led  to  the  basement  of 
the  building.  This  area  occupied  three  feet  and  seven  inches 
of  the  sidewalk,  leaving  a  passage-way  at  its  most  narrow  point 
between  the  railing  and  the  stone  at  from  four  feet  and  ten  inches 
to  six  feet.  At  the  north  end  of  the  stone,  over  whieh  the  plaintiff 
stumbled,  was  a  lamp-post,  which  covered  about  one>-half  the  width 
of  the  stone.     At  the  south  end  of  the  stone  was  a  crosswalk. 

The  stone  was  placed  there  some  three  years  previously  as  an  ac- 
commodation to  the  public  in  alighting  from  and  getting  into 
vehicles,  and  without  the  knowledge  or  consent  of  the  defendant, 
and  no  proof  was  given  showing  an  express  notice  thereof  to  the 
defendant. 

There  was  evidence  upon  the  trial  that  some  five  different  per- 
sons had  fallen  over  the  stone  and  been  injured  thereby.  At 
the  time  of  the  accident  in  question  gas-lights  ware  burning  in  the 
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post-office  and  the  street  lamp  was  lighted.  Actions  against  mnni-i 
cipal  corporations  for  injuries  sustained  by  individuals  while  using 
«r  passing  along  its  streets  are  founded  upon  the  ground  of  negli«^ 
g0nce  of  its  officers  in  performance  of  their  official  duties  and  can* 
not  be  maintained  without  evidence  showing  that  they  have  been 
derelict  in  this  respect,  by  means  of  which  the  injury  has  been  sus- 
tained. We  think  there  was  no  such  proof  upon  the  trial  of  this 
action.  The  stepping-stone  over  which  the  plaintiff  fell  and  was 
injured  was  not  of  unusual  size  or  of  an  improper  construction,  nor 
was  it  located  at  an  improper  place.  It  was  placed  in  a  position  on 
the  sidewalk  most  convenient  for  persons  who  should  alight  from  a 
wagon  or  carriage  or  get  into  the  same  from  the  sidewalk,  and  thus 
it  was  a  means  of  accommodation  to  those  who  had  business  at 
the  post-office  or  in  the  building  in  front  of  which  it  was  located. 
It  was  not  any  more  exposed  than  was  essential  for  its  proper  and 
useful  location.  The  passage-way  between  the  store  and  along  the 
area  way  of  the  building  was  ample  for  the  accommodation  of  in- 
dividuals who  were  going  along  the  sidewalk,  and  any  person  who: 
exercised  ordinary  care  and  caution  could,  under  the  circumstances 
presented,  have  passed  along  by  this  stepping-stone  without  coming 
in  contact  with  it  The  gas  was  lighted  in  the  post-office  and  in 
the  lamp  near  by,  and  hence  it  was  easy  to  see  the  stone  and  to 
avoid  it  by  a  proper  use  of  the  faculties.  The  fact  that  the  plain* 
tiff  was  running  in  the  direction  of  his  own  house,  with  the  appro* 
hension  that  it  might  be  on  fire,  should  not  excuse  him  for  not 
Avoiding  a  stone  of  this  kind  placed  on  the  sidewalk.  It  was  not 
necessarily  in  his  way.  In.  fact  it  was  on  one  side  of  the  walk  and 
on  the  side  near  the  street  curb.  There  was  no  difficulty  in  passing' 
along  the  open  space  without  coming  in  contact  with  it.  The 
stepping-stone  could  have  been  placed  in  no  position  in  which  it 
could  have  been  more  useful  and  convenient  in  front  of  the  post- 
office,  and  there  is  no  ground  for  claiming  that  it  should  have  been 
guarded  and  protected  so  as  to  prevent  people  from  running  against 
it.  Such  caution  is  not  required  in  placing  such  a  necessary  and 
convenient  appendage  in  front  of  a  building  in  the  public  street, 
and  it  cannot  be  said,  we  think,  that  it  is  dangerous  necessarily 
when  occupying  such  position. 

The  fact  that  other  persons  had  been  injured  by  falling  over  the 
stone  does  not  of  itself  establish  that  it  was  improperly  placed  in 
the  location  it  occupied,  or  that  it  was  necessarily  of  such  a  dan- 
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gerocis  character  aa  to  require  the  interposition  of  the  city  authori- 
ties to  remove  it*  Such  an  iEu^cident  might  well  take  place  in  reft 
erehce  to  any  necessary  structure  connected  with  the  sidewalk  or  ai 
building  thereon,  which  might  possibly  interfere  with  persons  using 
the  siame.  '      < 

It  would  be  extending  the  rule  of  the  liability  of  municipal  corn 
porations  far  greater  than  has  yet  been  done  in  any  decided  case^ 
to  hold  that  they  are  liable  for  assenting  to  the  placing  of  stepping-^, 
stones  on  the  edge  of  <  sidewalks  in  front  of  hotels,  stores,  public 
buildings  and  private  residences.  The  courts  have  gone  quite  farr 
in  holding  such  corporations  to  a  very  strict  responsibility  in  refer-) 
ence  to  accidents  caused  by  a  failure  of  their  officers  to  keep  the 
streets  and  sidewalks  in  a  proper  and  safe  conditiony  but  it  would; 
be  adding  to  the  corporate  liability  beyond  reasonable  limits  to  hold- 
that  stepping-stones,  which  are  almost  a  necessity  in  providing  for 
the  interest,  comfort  and  convenience  of  the  public  iu  the  main* 
tenance  of  walks,  avenues  and  streets,  constitute  a  nuisance  or  obr 
atruction,  and  that  corporations  are  liable  for  damages  by  reason  of, 
accidents  caused  thereby. 

^  As  this  case  is  presented  there  is  no  evidence  which  justifies  th* 
conclusion  that  the  steppingrstone  in  question  was  dangerous-  to^ 
travellers  passing  along  the.  street,  or  that  the  city  authorities  were 
chargeable  with  negligence  in  allowing  it  to  remain  where  it  was 
located.  \ 

:  [Omitting  question  of  contributory  n^ligence.] 

vFor  the  reason  stated  the  court  erred  upon  the. trial  in  denying 
the  motion  to  nonsuit  the  plaintiff,  as  well  as  the  motion  to  dismisi 
the  complaint. 

The  judgment  should  be  reveiMd  and  a  new  trial .  granted^  with 
CMists  to  abide  the  event. 

.  All  concur.  Judgment  rmwrsmL    ■. 
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iMttrcMM— ofiAiM&ajMTf  I(f4i/ori0|f« — a$nffnmmU  bif  v^fe-^farfeUure, 

Where  a  wife  proenree  a  policy  of  insaranoe  on  the  life  of  her  husband  for  her 
.'  benefit,  paying  the  premium  out  of  her  estate,  and  assigns  it  and  afterward 
.  fails  to  pay  premiums  after  notice  to  do  so,  and  the  assignee  surrenders  it  to 
.  the  company,  held,  that  the  policy  is  forf^ted,  but  that  she  can  recover  from 
the  assignee  the  amount  paid  him  by  the  company  on  the  surrender,  less  pre- 
miums paid  by  liim. 

ACTION  to  recover  surrender  value  of  a  policy  of  insurance.  The 
opinion  shows  the  case.     The  plaintiff  had  judgment  below. 

«.. 

:^  JuKen  T.  Davies  and  John  H.  V.  Arnold,  for  appellant. 

*«  •  

A..  B.  Dyoit,  for  respondent 

Rapallo,  J.  We  are  of  opinion  that  the  policy  issued  by  the 
defendant  company  to  the  plaintiff  on  the  life  of  her  husband,  on 
the  21st  of  January,  1869^  was,  under  the  decision  of  this  court  in 
Brummer  v.  Gohn,  86  N.  Y.  11;  s.  o.,  40  Am.  Rep.  503,  and  pre- 
ceding cases  therein  referred  to,  not  assignable  by  her,  and  that  she 
had  the  right  to  avoid  the  assignment  made  by  her  to  Martin 
Kupfer  on  the  16th  of  September,  1875.  That  consequently  the 
subsequent  assignment  made  by  Kupfer,  with  her  consent,  on  the 
i7th  of  August,  1876,  to  the  defendant  Demond,  and  the  surrender' 
by  him  to  the  company  on  the  9th  of  January,  1877,  were  not 
binding  upon  her. 

'  The  learned  counsel  for  the  insurance  company  contended  that 
the  policy  was  not  taken  out  under  the  act  of  1840,  and  was  not 
within  the  decisions  holding  such  policies  to  be  non-aissignable,  for 
the  reasons  that  the  contract  of  insurance  was  with  the  wife  and 
that  she  paid  the  first  premium,  as  appears  from  the  recital  in  the 
policy,  and  that  the  husband  paid  none  of  the  premiums  out  of  his 
own  funds. 

'  There  is  no  finding  that  the  premiums,  subsequent  to  the  first, 
were  paid  by  the  wife,  or  that  they  were  not  paid  by  the  husband, 
nor  was  there  any  request  to  find  such  facts.  The  only  finding 
1#itk  rtepdoft  to  who  paid  the  premiums,  other  than  the  last  two 
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paid,  IB  that  the  policy  was  issued  to  the  plaintiff  in  consideration 
of  the  sum  of  $178.50,  duly  paid  to  the  company  by  the  plaintiff, 
and  of  the  quarter  annual  payment  of  a  like  amount  on  cerlaiA 
d:iys  during  the  continuance  of  the  policy. 

'i'hc  only  evidence  on  that  point  on  the  trial,  in  addition  to  the 
recital  in  the  policy,  was  the  testimony  of  the  plaintifTs  husband, 
who  stated  that  he  paid  the  premiums  himself  for  his  wife  up  to 
April,  1870,  but  on  cross-examination  he  said  he  could  not  recollect 
whether  or  not  they  were  paid  by  his  wife's  father  out  of  his  own 
money.  The  premiums  due  in  July  and  October,  1876,  are  found 
to  have  been  paid  by  the  defendant  Demond. 

The  act  of  1840,  chap.  80,  is  not  confined  to  cases  where  the  pre* 
miums  are  paid  by  or  out  of  the  funds  of  the  husband.  As  origin^ 
ally  enacted  it  authorized  any  married  woman  to  cause  to  be  in* 
sured,  for  her  sole  use,  the  life  of  her  husband,  and  provided  that 
the  amount  of  insurance  when  due  should  be  payable  to  her,  free 
from  the  claims  of  the  representatives  of  the  husband  or  of  any  of 
his  creditors,  but  that  such  exemption  should  not  apply  where  the 
amount  of  premium  annually  paid  should  exceed  1300.  But  by 
the  act  of  1858,  chap.  187,  this  condition  of  the  exemption  was 
confined  to  cases  where  the  premium,  exceeding  $300,  was  paid 
''out  of  the  funds  or  property  of  the  husband,"  clearly  implying 
that  the  act  contemplated  their  being  paid  from  some  other  source; 
and  by  the  act  of  1877,  chap.  277,  the  condition  was  further  modi- 
fied  so  as  to  provide  merely  that  where  the  amount  of  premium 
paid  out  of  the  funds  or  property  of  the  husband  should  exceed 
$500,  the  excess  should  inure  to  the  benefit  of  the  creditors  of  the 
husband.  In  Eiidie  v.  Slimniony  26  N.  Y.  9,  the  leading  case  upon 
this  subject,' and  in  most  of  the  cases  which  have  followed  it,  the 
same  feature  appears  to  which  the  counsel  refer  as  taking  the 
present  case  out  of  the  principle  of  those  cases.  The  policy  in 
Eadie  v.  Slimmon  recited  the  payment  by  the  wife  of  the  premium 
for  the  first  year,  and  that  recital  does  not  appear  to  have  been 
controverted  in  any  manner,  and  in  none  of  the  cases  in  this  court 
is  the  question  whether  the  premium  was  paid  by  the  husband  or 
the  wife  treated  as  material. 

In  Wilson  v.  Lawrence,  8  Hun,  593 ;  8.  C,  13  Hun,  228,  241,  it 
was  deemed  by  the  Supreme  Oourt  material  to  inquire  by  whom 
the  premiums  were  paid.  The  policy  contained  the  same  recital, 
and  so  far  as  appeared  when  the  case  first  came  before  the  court  at 
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General  Term,  8  Hun,  593,  the  wife  had  paid  the  premiums.  Oi^ 
this  ground  the  court  held  that  the  policy,  being  valid  at  common 
law,  was  not  issued  under  the  'statute,  and  that  her  assignment  of 
it  to  the  plaintiff  was  good,  to  the  extent  of  securing  the  repajr 
ment  to  her  assignee  of  the  sum  paid  him  on  the  assignment.  On 
a  new  trial  it  was  proved  and  found,  notwithstanding  the  recital  ii^ 
the  policy  of  the  payment  of  the  first  premium  by  the  wife^  that  in 
fact  all  the  premiums  had  been  paid  by  the  husband,  and  on  that 
l^ound  the  policy  was  held  to  be  non-assignable.  Wilson  t.  Lawr 
rence,  13  Hun,  238,  241.  The  judgment  was  affirmed  in  this 
court,  WSsan  t.  Lawr$ne9t  76  N.  Y.  585,  but  the  supposed  dis* 
tinction  was  not  considered  here. 

The  argument  of  counsel  is  that  inasmuch  as  at  common  law  the 
wife  had  an  insurable  interest  in  the  life  of  her  husband  (a  point 
which  had  not  been  decided  by  this  court  at  the  time  of  the  deci- 
sion in  Sadie  y.  Slimmon),  an  insurance  thereon  for  her  benefit, 
where  the  premiums  were  paid  out  of  her  separate  estate  by  her  or 
her  trustee,  would  be  valid,  and  would  be  protected  against  the 
creditors  of  the  husband,  independently  of  the  statute;  therefore 
that  in  such  a  case  a  policy  taken  out  by  her,  especially  where,  as 
in  this  case,  it  contained  no  reference  to  the  statute,  was  not  taken 
out  under  the  statute,  and  was  assignable  by  her. 

We  think  the  court  has  gone  too  far  in  the  other  direction  to 
justify  it  in  establishing  this  distinction  now.  The  rule,  that  such 
policies  were  not  assignable,  was  not  derived  from  any  provision  of 
the  statute,  but  was  established  by  the  decisions  of  the  court,  and 
has  been  steadily  adhered  to.  In  the  case  in  which  it  was  fir^ 
promulgated,  Eadie  v.  Slimman,  26  N.  Y.  9,  the  case  discloses,  aa 
has  already  been  stated,  that  the  contract  of  the  company  was  with 
the  wife,  and  the  first  premium  was  paid  by  her,  and  the  decision 
has  been  followed  in  many  subsequent  cases.  In  1873  the  doctrine 
of  those  cases  was  recognized  by  the  legislature  by  conferring  upon 
married  women  the  power  to  assign  their  policies,  when  they  had 
no  children,  on  complying  with  certain  formalities.  Laws  of  1873, 
chap.  341,  and  in  1879  full  power  to  assign  was  conferred  upon 
them  without  those  conditions,  provided  the  husband  consented  to 
the  assignment.  Laws  of  1879,  chap.  248.  We  are  not  disposed 
at  this  late  date  to  introduce  the  distinction  claimed,  although  it 
is  sustained  by  forcible  arguments. 

It  is  further  argued  that  inasmuch  as  it  has  been  .decided  by  thia 
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ooort  in  Smittie  y.  Quinn,  90 'N.  Y.  492,  thiftt'  a  policy  taken  out  bj 
a  wife  on  the  life  of  her  hasband  is  liot  liable,  even  for  the  debti 
of  the  wife,  and  the  lamoiint  of  pretAiams  which  may  be  paid 
otherwise  than  out  of  the  funds  of  the  husband  is  unlimited,  a 
married  woman  ha?iQg  property  might  place  such  property  beyond 
the  reach  of  her  own  creditors  by  investing  it  in  effecting  insurance 
to  an  extravagant  amount  on  the  life  of  her  husband.^  It  seems 
from  the  report  of  the  case  of  Smillie  v.  Quinn,  in  the  Supreme  Court, 
95  Hun,  334,  that  it  was  found  as  a  fact  that  the  premiums  were 
paid  with  the  funds  of  the  husband,  and-  that  tact  was  made  one  of 
the  grounds  upon  which  that  court  held  the  proceeds  of  the  policy 
not  liable  for  the  debts  of  the  wife.  In  this  court,  i9;/tt7{t>  v.  Quini, 
90  N.  Y«  492,  that  circtimstance  is  not  relied  upon,  and  the  decision 
is  placed  upon  the  grounds  that  the  wife  alone  had  the  right  t6 
avoid  the  assignment,  and  reclaim  the  policy,  and  that  she  cotdd 
not  be  compelled  to  do  so,  and  that  a  rebeiver  appointed  in  a  pro- 
deeding  instituted  by  her  jud^eiit*  creditors  had  noisuch  right 
It  was  also  held  in  that  case  that  her  assignment  was  not  fraudu-^ 
lent  as  against  her  judgment  creditors  under  the  circumstances  o{ 
that  case.  But  sho^d  such  a  ckse  arise  as  is  supposed  in  the  argti^ 
ment  of  counsel,  it  would  present  questions  which  are  not  ooni 
eluded  by  the  decision  in  Smillie  ▼.  Quinn,  and  which  are  not  pre- 
adnted  in  the  cas6  now  before  us.  It  is  suflScient  to  say  that  the 
non-assignability  of  such  a  policy  at  the  time  the  assignment  now- 
in  controversy  was  made,  did  not  depend  upon  the  questiod 
whether  the  premiums  were  paid  by  the  husband  or  by  the  wife,  of 
by  a  third  person.  Since  then  all  such  policies  have  been  made 
assignable  by  the  wife  with  the  consent  of  the  husband.  Laws  of 
1879,  chap.  248. 

But  although  we  hold  that  the  plaintiff  was  protected  by  the 
principle  established  in  Eadie  v.  Slimmon,  and  subsequent  cases, 
and  that  the  result  was  that  she  had'  the  right  to  avoid  her  assign- 
ment  and  reclaim  her  policy,  as  is  held  in  SmiUie  V.  Quinn,  90  N. 
Y.  492,  it  does  not  follow  that  she  has  established  in  this  case  any 
right  of  action  against  the  defendants,  the  insurance  company. 
She  certainly  cannot  claim  under  the  policy,  for  she  has  failed  to 
perform  its  condition.  This  was  held  by  the  court  below,  and  at 
We  think,  correctly.  The  condition  of  the  policy  was  that  if  the 
premiums  thereon  should  not  be  paid  when  due,  the  policy  should 
eease^and  det^mine.  <-It '  b  found  by  the  trial  court  that  the  pre- 
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miom  falling  due  on  the  2l8t  of  January,  1877,  was  not,  nor  waa 
any  subsequent  premium  paid  to  the  company,  and  that  on  the 
dlst  of  January,  1877/  the  policy  and  all  the  right  of  the  plaintiff 
therein  became  lapsed  and  forfeited,  and  all  payments  thereon 
became  forfeited  to  the  company.  It  is  also  found  that  the  thirty 
days'  notice  required  by  chapter  841  of  the  Laws  of  1876  had  heek 
given  by  the  company  to  the  plaintiff.  These  facts  preclude  anjr 
recoTcry  by  her  on  the  policy.  As  between  her  and  the  company 
flhe  was  placed  in  no  better  position  in  this  respect  by  her  assign- 
ment of  the  pol)py  and  its  surrender  by  her  assignee,  than  she 
woald  have  been  in  if  she  had  retained  the  policy.  She  had  the 
fight  to  avoid  her  assignment  and  reclaim  her  policy,  and  if  she 
bad  tendered  the  premium  to  the  company  it  would  have  been  its 
(duty  to  accept  it  Nothing  had  been  done  to  prevent  that  course 
being  pursued.  The  fact  is  found  that  when  the  policy  was  surr 
rendered  to  the  company  by  the  defendant  Demond,  the  company 
attached  to  it  his  receipt  for  the  sum  paid  him,  and  stamped  on 
the  back  of  the  polby  the  words:  **  Paid  January  9, 1877,''  and 
has  ever  since  retained  possession  of  the  policy  so  canceled.  There 
was  nothing  in  all  this  which  prevented  the  plaintiff,  had  she  de- 
sired to  avoid  her  assignment,  from  so  notifying  the  company,  and 
paying  or  tendering  the  premiums  as  they  fell  due,  and  in  the 
absence  of  such  tender,  it  is  not  to  be  presumed  that  the  company 
would  have  refused  to  accept  them. 

'  On  these  grounds  the  court  below  held  that  the  plaintiff  was  not 
entitled  to  require  the  company  to  issue  a  paid-up  policy  pursuant 
to  the  provisions  of  the  original  policy,  but  found  as  a  conclusion 
of  law  that  the  plaintiff  was  entitled  to  recover,  both  of  the  com^ 
pany  and  Demond,  the  sum  of  12,979.42,  with  interest,  less  1357 
for  premiums  paid  by  Demond,  the  balance  being  the  amount  paid 
by  the  company  to  Demond  on  the  9th  of  January,  1877,  when  he 
surrendered  the  policy. 

In  the  conclusions  of  law  set  forth  in  the  decision  of  the  court, 
the  ground  of  this  recovery  is  not  stated.  There  is  no  finding  of 
the  conversion  of  the  policy  by  either  Demond  or  the  comjiany,  nor 
is  there  any  finding  or  any  allegation  in  the  complaint,  or  any^ 
proof  that  it  was  ever  demanded  of  either.  The  finding  is  that  no 
demand  was  made  of  Demond.  But  in  the  opinion  of  the  learned 
trial  judge  he  states  that  he  holds  the  facts  to  be  sufficient  to  render 
the  defendants  liable  for  a  conv^rsioivof  the  plaintiff's  property. 
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The  complaint,  after  setting  forth  the  pciicj  and  the  aerignment 
from  the  plaintiff  to  Enpfer  as  collateral  socnrity  for  a  loan  from 
liim  to  the  plaintilTs  husband,  and  the  assignment  from  Kupfer  to 
the  defendant  Demond,  alleges  that  Demond,  in  some  manner  urn 
known  to  the  plaintiff,  delivered  up  the  policy  to  the  company,  who 
tlicreupon  paid  him  thwefbr  the  sum  of  $:9,970.48,  and  cancelled 
the  policy,  and  has  ever  since  retained  possession  of  the  same  so 
4)ancclled.  That  the  policy  was  not  assignable  by  the  plaintiff,  who 
had  no  power  to  assign  the  same,  and  in  law  she  was  still  entitled 
to  the  same  and  all  benefit  and  advantage  thereof  as  if  she  had 
never  assigned  the  same  to  any  one»  and  she  demanded  as  relief 
judgment  against  the  defendants  for  the  sum  of  $5,333,  or  whatever 
aum  might  be  the  surrender  value  of  the  policy,  with  interest  from 
January  9,  1877,  or  that  the  company  be  adjudged  to  issue  to  her  a 
paid-up  policy  as  provided  in  the  original  policy. 

Under  this  complaint^  which  sets  forth  a  cause  of  action  ex  ean^ 
iractu,  it  is  difficult  to  see  how  a  recovery  can  be  had  for  a  cause  of 
action  ex  delicto,  or  how  in  the  face  of  the  claim  that  the  plaintiff 
is  still  entitled  to  the  same  benefit  and  advantage  from  the  policy 
as  if  she  had  neyer  assigned  it,  she  can  recoyer  on  the  ground  that 
«ither  of  the  defendants  has  converted  it. 

But  so  far  as  the  def endant^  the  insurance  company,  is  conoemed, 
ihere  are  further  insuperable  difficulties  in  the  way  of  sustaining 
an  action  for  conversion.  In  the  first  place,  the  possession  of  the 
policy  by  the  defendant  Demond.was  lawful  until  the  plaintiff 
•elected  to  avoid  her  assignment  and  reclaim  her  policy,  and  until 
ahe  did  so  reclaim  it,  neither  of  the  parties  was  guilty  of  a  wrong 
in  holding  it,  and  further,  what  was  done  by  the  company  did  not 
amount  to  a  conversion. 

The  mere  receipt  of  the  policy  from  Demond,  who  stood  in  the 
place  of  her  assignee,  and  the  payment  to  him  of  the  surrender 
value  and  marking  the  policy  cancelled,  before  any  election  on  her 
part  to  avoid  the  assignment,  and  retaining  the  policy  in  their  pos- 
session, was  no  violation  of  her  rights  and  did  not  impair  them,  as 
she  herself  avers  in  her  complaint,  in  which  she  states  that  the 
policy  is  still  in  the  possession  of  the  company,  and  that  she  is  en« 
titled  to  the  same  benefit  and  advantage  thereof  as  if  she  had  never 
assigned  it.  The  loss  of  her  claim  against  the  company  is  due,  not 
to  the  surrender  of  the  policy*  or  its  cancellation,  but  to  her  failure 
to  keep  it  alive  by  the  payment  of  premiums,  and  this  failure  was 
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in  no  manner  attributable  to  the  acts  either  of  Demond  or  of  th» 
company. 

It  is  in  this  respect  that  the  present  case  differs  decisiyely  from 
Whitehead  v.  N.  Y.  Mutual  Ins.  Co.,  102  N.  Y*  143.*  In  that 
case  we  held  that  the  non-payment  of  the  premiums  after  the  sur- 
render of  the  policy  was  occasioned  in  part  by  the  wrongful  act  of 
the  company  in  accepting  a  surrender  from  one  having  no  author* 
ity  to  represent  the  assured,  and  that  the  insurance  company  par«> 
ticipated  with  the  husband  in  keeping  the  wife  and  children  in 
ignorance  of  their  rights.  In  the  present  case  accepting  the  sur* 
render  was  not,  as  we  have  said,  a  wrong  to  the  pUiintiff,  nor  was 
she  in  any  manner  kept  in  ignorance  of  her  rights,  or  prevented  by 
any  act  of  the  company  from  continuing  her  payments,  nor  had  the 
company,  in  the  case  last  cited,  given  to  the  assured  the  notice  re* 
quired  by  the  act  of  1876,  chap.  341,  and  which  was  essential  to 
entitle  it  to  terminate  the  policy. 

In  the  recent  case  of  Martin  v.  Tradesmen's  Ins.  Co^f  101  N.  Y» 
498,  we  held  that  where  an  insurance  company  had  issued  a  policy 
to  M.  &  E*  upon  a  steamboat,  loss  payable  to  the  H.  &  H.  Oom« 
pany  who  were  mortgagees,  and  afterward  at  the  request  of  a  third 
person,  presumed  to  represent  the  mortgagees,  the  company  altered 
the  policy  by  drawing  a  line  thr6ugh  the  names  of  M.  &  K.,  and 
interlining  in  their  place  the  name  of  J.  Q.  as  the  assured,  and 
interlining  after  the  names  of  the  mortgagees,  the  words  '^  to  the* 
extent  of  their  interest  and  balance,  if  any,  to  I.  G-.,'^  leaving  how«: 
ever  the  original  language  of  the  policy  legible,  and  returned  tho 
policy  thus  altered  to  the  person  who  had  requested  the  alteration, 
the  rights  of  the  parties  were  not  impaired,  and  they  could  not 
maintain  an  action  against  the  company  as  for  a  conversion  of  tho 
policy.  This  decision  shows  that  the  mere  stamping  of  the  policy 
''paid  **  in  the  present  case,  leaving  it  in  other  respects  in  its  origin 
Hal  condition,  did  not  impair  the  rights  of  the  plaintiff,  and  that 
she  sustained  no  damage  therefrom. 

For  these  reasons,  and  there  being  no  theory  other  than  that  of 
conversion  upon  which  the  company  can  be  held  liable,  the  judg- 
ment against  the  Mutual  Life  Insurance  Company  should  be  re*^ 
versed. 

The  cause  of  action  against  the  defendant  Demond  stands  upon 
a  different  footing.    We  do  not  think  that  under  the  pleadings  u 

"     '  ♦ -in<«,  p.  78t.  '•        "^ 
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recovery  in  tort  for  a  coDYersion  can  be  sustained  against  him,  bat 
they  are  properly  framed  to  sustain  an  action  for  money  had  and 
received,  and  the  judgment  against  him  conforms  to  that  theory, 
being  for  the  precise  sum  received  by  him  from  the  company  less 
the  premiums  paid  by  him  with  interest  He  was  in  possession  of 
the  x>olicy  under  a  title  which,  as  we  have  already  shown,  was  in- 
valid and  avoidable  at  her  option.  While  so  in  possession  and 
while  the  policy  was  still  in  force,  he  surrendered  it  and  received 
therefor  the  sum  for  which  judgment  has  been  rendered  against 
him.  Whether  or  not  these  acts  constituted  as  to  him  a  conversion 
of  the  policy  is  immaterial,  for  even  if  they  did,  she  could  waive 
the  tort  and  adopt  his  acts  as  having  been  performed  for  her  benefit 
Her  right  to  avoid  the  assignment  could  be  exercised  as  well  after 
as  before  his  receipt  of  the  avails  of  the  policy,  and  the  bringing  of 
tiiis  action  against  him  was  sufficient  election  to  avoid  the  assign- 
ment and  adopt  his  act  m  receiving  the  avails.  It  is  true  that  he  paid 
for  the  assignment  from  Eupfer  in  August,  1876,  the  amount  which 
Kupfer  had  advanced  in  1875,  and  which  as  is  found  went  to  the 
use  of  the  plaintiff's  husband,  and  that  the  plaintiff  slept  on  her 
rights  until  1881,  when  this  action  was  brought,  and  she  elected  to 
repudiate  her  acts  on  the  faith  of  which  the  defendant  advanced 
his  money.  But  the  period  not  beihg  sufficient  to  bar  her  claim 
by  the  statute  of  limitations,  we  see  no  ground  upon  which  we  can 
•deny  to  her  the  protection  against  her  own  acts  which  is  afforded 
her  by  Eadie  v.  Slimmon  and  like  cases. 

'  The  exceptions  taken  by  the  defendant  Demond  to  the  exclusion 
of  evidence  that  in  August,  1876,  when  he  paid  the  premium  due 
July  21,  1876,  the  secretary  of  the  insurance  company  informed 
him  that  the  policy  had  lapsed,  but  that  if  he,  Demond,  would  pay 
the  premiums  already  due,  the  company  would  revive  the  policy 
for  his  benefit  alone,  was  not  in  our  judgment  well  taken.  No  new 
policy  was  issued  to  Demiond,  and  the  existing  policy  could  not  be 
revived  and  at  the  same  time  converted  into  an  insurance  in  favor 
<)f  Demond  alone.  If  it  was  forfeited  and  the  acceptance  of  the 
premium  from  Demond  was  a  waiver  of  the  forfeiture  and  revival 
of  the  policy,  the  assured  was  entitled  to  the  benefit  of  such  waiver 
And  revival.  But  there  was  no  proof  that  it  had  been  forfeited  at 
tdiat  tinie,  as  it  does  not  appear  that  the  thirty  days' notice  required 
bychaptci:  341  of  the  Laws  of  1876,  had  then  been  given.  If- 
the  policy  had  been  forfeited,  a  waiver  of  the  forfeiture  would 


JUNE  TERM,  1886*  glS 


Hajnes  t.  Rudd. 


necessarily  inure  to  the  benefit  of  whoever  was  entitled  to  the 
policy.  '» 

.  The  judgment  should  be  affirmed,  with  costs  as  to  the  defendants 
Demond,  and  reversed  as.  to  the  defendant  the  Mutual  Life  Insur^^ 
ance  Company  of  New  York,  and  new  trial  granted,  with  costs  to 
abide  the  event 
.  AUconcur.  JuigmmU  ^tceordii^ly. 


HaTKBS   v.   BlTDD. 

aOSN.Y.Sll) 

DwTMi-^  in  prioeuring  a  eoHirtUfi  io  cumpound  f€hn§. 

■     f 
One  eumcyt  maintain  an  action  to  i>oo0T«r  monej  paid  hy  bim  upon  a  note  glve^ 

whollj  or  partlj  to  compound  »  teiony,  aUUoagh  it  was  procured  from  hiia 

'  hf  duress  and  undue  influence. 

ACTION  to  recover  money  paid  upon  a  note.     The  opinion  states 
the  case*    The  plaintiff  had  judgment  bdow. 

» 

T.  W.  OottiM,  for  appellant. 

W.  B.  Mason,  for  respondent. 

< 

HiLLEB,  J.  The  plaintiff  seeks  to  recover  in  this  action  the 
amount  of  a  promissory  note  given  by  him  upon  the  settlement  of 
a  claim  by  defendant,  that  plaintiff's  son,  who  was  in  defendant's 
employ,  had  at  different  times  stolen  his  money. 

The  complaint  alleged  that  the  note  was  given  in  order  to  com- 
pound and  settle  a  supposed  felony  or  misdemeanor,  and  that  the 
said  note  was  extorted  from  the  plaintiff  and  his  wife  by  threats  of 
public  charges  against  the  character  of  their  son,  and  that  the  note 
was  executed  in  fear  of  the  same.  It  was  transferred  by  plaintiff 
before  maturity  to  a  bona  fide  holder,  and  plaintiff  paid  it. 
.  On  a  former  appeal  to  this  court  in  this  action,  it  was  held  that 
where  a  person  has  voluntarily,  i.  e.,  without  the  coercion  of  force  or 
threats,  given  his  promissory  note  to  compound  a  crime,  and  has 
been  compelled  to  pay  the  same,  it  having  been  transferred  to  a 
l^nafide  holder  for  value  before  maturity,  he  cannot  maintain  an 
action  against  the  one  to  whom  the  note  was  so  given  to  recover 
back  the  moneys  paid. 
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In  the  opinion  of  the  coart  by  Folgbb,  C.  J.,  the  rule  is 
down  that  it  there  was  simply  a  compounding  of  felony,  both  plain- 
tiff and  defendant,  on  an  equality,  agreeing  that  the  plaintiff  should 
giTe  his  written  promise  to  the  defendant,  and  that  therefore  the 
defendant  should  give  his  oral  promise  to  conceal  the  felony  and 
abstain  from  prosecuting  it,  and  withhold  the  evidence  of  it,  then 
they  were  in  pari  Micto,  and  the  law  will  leave  them  where  it  finds 
them,  and  it  is  said  that  ''to  give  the  plaintiff  any  claim  to  re- 
cover, he  must  show  that  he  was  in  such  plight  from  the  force  or 
threats  of  the  defendant  as  that  he  was  in  duress,  and  gave  the 
note  without  being  willing  to,  to  escape  from  the  predicament  in 
which  that  force  or  those  threats  put  him/' 

Upon  the  last  trial,  which  is  the  subject  of  review  on  this  appeal, 
the  case  appears  to  have  been  presented  by  the  plaintiff  on  the 
theory  that  threats  were  used,  and  duress  and  undue  inflnence  ez* 
ercised  by  the  defendant  upon  the  plaintiff  and  his  wife,  by  means 
of  which  the  note  was  obtained,  independent  of  the  question 
whether  the  note  was  executed  for  the  purpose  of  compounding  a 
felony,  and  that  thus  a  case  was  established  against  the  defendant 

The  plaintiff  in  this  action  insists  that  the  facts  establish  that  the 
parties  did  not  stand  in  pari  delicto  ;  that  the  defendant  took  nn* 
due  advantage  of  the  plaintiff  and  his  wife,  of  the  circumstances 
in  which  the  plaintiff  stood,  surrounded  as  he  was  by  his  family ; 
that  this  operated  as  duress  and  undue  influence  to  coerce,  and  as 
the  jury  found,  did  coerce  the  plaintiff's  will  and  destroy  the 
equality  between  the  parties  and  induced  the  plaintiff  to  give  the 
note  in  question. 

In  none  of  the  cases  cited  by  the  respondent's  counsel  to  sustain 
the  position  contended  for  was  the  precise  point  presented  whether 
the  parties  stood  in  pari  delicto  when  the  compounding  of  a  felony 
entered  into  and  constituted  part  of  the  consideration  of  the  con* 
tract,  and  they  therefore  are  not  decisive  of  the  question. 
Dunham  v.  Oriewold,  100  N.  Y.  244 ;  Turhy  v.  Edward*,  1  West. 
Bep'r,  450;  Foley  v.  Oreen,  14  R.  I.  618;  s.  0.,  51  Am.  Rep.  419; 
Williama  v.  Bayleyr  Ij.  R.,  1  H.  L,  200;  s.  c,  25  L.  J.  Ch.  717. 

Whether  the  parties  stood  t ;» pari  delicto  depends  upon  the  fact 
whether  the  evidence  proved  that  the  note  in  question  was  given 
for  compounding  a  felony.  If  the  testimony  established  that  such 
was  the  case,  then  both  parties'  must  be  regarded  as  equally  in  fault, 
and  the  court  will  not  lend  its  aid  to  either  in  enforcing  a  oontraek 
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«f  Auch  a  character,  becaase  it  is  illegal  and  void. '  While  fraad, 
dnressr  and  andae  infloence  employed  in  procuring  a  contract  for 
the  payment  of  money  may  yitiate  and  destroy  the  obligation  ere- 
ated.and  render  it  of  no  effect^  and  the  party  who  has  been  com- 
piled topay  money  on  account  thereof  may  maintain  an  action  to 
ffeo6yer  the  same,  such  a  right  does  not  exist  and  cannot  be  eu- 
foroed  where  the  consideration  of  the  contract,  thus  made,  arises 
entirely  upon  or  is  in  any  way  affected  by  the  compounding  of  a 
felony.  When  this  element  enters  into  a  contract,  it  becomes 
tainted  with  a  corrupt  consideration  and  cannot  be  enforced.  The 
oorrectness  of  this  rule  was  recognized  by  the  trial  judge  in  his 
charge  to  the  jury.  He  charged,  among  other  things,  as  follows  : 
**  Was  the  note  a  legal  contract  or  an  illegal  contract  ?  It  was  an 
iUegal  contract  and  void  between  the  parties  if  it  was  given  upon 
BB  agreement  to  suppress  the  eyidence  of  a  crime  alleged  to  have 
been  committed  equaUy  as  if  it  were  given  upon  an  agreement  to 
suppress  the  evidence  or  refrain  f^m  prosecuting  a  crime  which 
had  been  infact  committed."  He  also  cliarged,  *'  If  he  impressed 
npon  the  plaintiff  the  idea  that  he  would  thus  refrain  and  would 
oonceal  the  crime  if  he  would  give  the  note,  but  that  he  would  not 
refMinithedid  not  give  the  note,  it  was  an  illegal  contitict."  He 
further  charged  upon  being  requested  that  if  the  ^ote  was  given 
simply  to  compound  a  felony,  the  plaintiff  could  not  recover.  So 
tsT  the  charge  of  the  judge  was  entirely  correct,  and  the  case  was. 
properly  presented  to  the  Jury  in  this  resp^t. 

The  judge  however  was  requested  to  charge  as  follows  :  *^  That 
if  the  compounding  of  a  felonty  entered  into  and  formed  a  part  of 
the  consideration  of  .(he  note,  th^  plaintiff  could  not  recover*"  And 
also,  *'  that  if  the  motive  of  the  plaintiff  in  giving  the  note  was  in 
part  for  the  purpose  of  compounding  a  felony,  he  would  not  be  en- 
titled to  recover." 

Both  of  these  requests  were  refused  and  exception  taken  to  the 
nlings  of  the  judge.  We  think  there  was  error  in  each  of  the  re- 
fusals. Within  the  rule  already  laid  down,  if  the  consideration  of 
the  note  was  in  any  way  affected  by  the  compounding  of  a  felony, 
or  it  entered  into  the  sattie,  6t  such  a  motive  actuated  the  plaintiff 
in  any  respect,  then  the  contract  was  illegal,  and  should  not  be  up- 
held. In  such  a  case  the  contract  was  vicious  and  corrupt,  and  in 
violation  of  law  as  much  as  if  compounding  a  felony  had  been  the 
«ntiie  consideration.  The  element  of  illegality  confltitated  a  part  of 
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In  the  opinion  of  the  coart  by  Folgbb,  C.  J.,  the  rule  is 
down  that  it  there  was  simply  a  compounding  of  felony,  both  plain- 
tiff and  defendant,  on  an  equality,  agreeing  that  the  plaintiff  should 
giTO  his  written  promise  to  the  defendant,  and  that  therefore  the 
defendant  should  give  his  oral  promise  to  conceal  the  felony  and 
abstain  from  prosecuting  it,  and  withhold  the  evidence  of  it^  then 
they  were  in  pari  Miclo,  and  the  law  will  leave  them  where  it  finds 
them,  and  it  is  said  that  **io  give  the  plaintiff  any  claim  to  re- 
cover, he  must  show  that  he  was  in  such  plight  from  the  force  or 
threats  of  the  defendant  as  that  he  was  in  duress,  and  gave  the 
note  without  being  willing  to,  to  escape  from  the  predicament  in 
which  that  force  or  those  threats  put  him." 

Upon  the  last  tWal,  which  is  the  subject  of  review  on  this  appeal^ 
the  case  appears  to  have  been  presented  by  the  plaintiff  on  the 
theory  that  threats  were  used,  and  duress  and  undue  influence  ex.* 
ercised  by  the  defendant  upon  the  plaintiff  and  his  wife,  by  means 
of  which  the  note  was  obtained,  independent  of  the  question 
whether  the  note  was  executed  for  the  purpose  of  compounding  a 
felony,  and  that  thus  a  case  was  established  against  the  defendant 

The  plaintiff  in  this  action  insists  that  the  facts  establish  that  the 
parties  did  not  stand  in  pari  deliclo  ;  that  the  defendant  took  nn* 
due  advantage  of  the  plaintiff  and  his  wife,  of  the  circumstances 
in  which  the  plaintiff  stood,  surrounded  as  he  was  by  his  family ; 
that  this  operated  as  duress  and  undue  influence  to  coerce,  and  as 
the  jury  found,  did  coerce  the  plaintiff's  will  and  destroy  the 
equality  between  the  parties  and  induced  the  plaintiff  to  give  the 
note  in  question. 

In  none  of  the  cases  cited  by  the  respondent's  counsel  to  sustain 
the  position  contended  for  was  the  precise  point  presented  whether 
the  parties  stood  in  pari  delicto  when  the  compounding  of  a  felony 
entered  into  and  constituted  part  of  the  consideration  of  the  con- 
tract, and  they  therefore  are  not  decisive  of  the  question. 
Dunham  v.  Gristoold,  100  N.  Y.  244 ;  Turhy  v.  Edwirdu,  1  West 
Bep'r,  450;  Foley  y.  Oreen,  14  R.  I.  618;  s.  c,  51  Am.  Rep.  419; 
WilliamB  v.  Bayley^  L.  R.,  1  H.  L.  200;  s.  c,  25  L.  J.  Ch.  717. 

Whether  the  parties  stood  in  pari  delicto  depends  upon  the  fact 
whether  the  evidence  proved  that  the  note  in  question  was  given 
for  compounding  a  felony.  If  the  testimony  established  that  such 
was  the  case,  then  both  parties'  must  be  regarded  as  equally  in  fault, 
and  the  court  will  not  lend  its  aid  to  either  in  enforcing  a  contract 
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«f  Auch  a  character^  becaase  it  is  illegal  and  void*  *  While  frand, 
duress  and  andae  influence  employed  in  procaring  a  contract  for 
fhe  payment  of  money  may  vitiate  and  destroy  the  obligation  ere- 
ated^-and  render  it  of  no  effect^  and  the  party  who  has  been  com- 
pelled to.pay  money  on  account  thereof  may  maintain  an  action  to 
rec6yer  the  same,  sach  a  right  does  not  exist  and  cannot  be  en- 
forced where  the  consideration  of  the  contract,  thns  made,  arises 
entirely  upon  or  is  in  any  way  affected  by  the  componndiug  of  a 
felony.-  When  this  element  enters  into  a  contract,  it  becomes 
tainted  with  a  corrapt  consideration  and  cannot  be  enforced.  The 
ootreotness  of  this  role  was  recognized  by  the  trial  judge  in  his 
ohargo  to  the  jury.  He  charged,  among  other  things,  as  follows  : 
**  Was  the  note  a  legal  contract  or  an  illegal  contract  ?  It  was  an 
iUegal  contract  and  void  between  the  parties  if  it  was  given  upon 
BB  agreement  to  suppress  the  evidence  of  a  crime  alleged  to  have 
been  committed  equally  as  if  it  were  given  upon  an  agreement  to 
suppress  the  evidence  or  refrain  fpm  prosecuting  a  crime  which 
had  been  in-fact  committed/'  He  also  charged,  **  If  he  impressed 
npon  the  plaintiff  the  idea  that  he  would  thus  refrain  and  would 
conceal  the  crime  if  he  would  give  the  note,  but  that  he  would  not 
refmin  if'he  did  not  give  the  note,  it  was  an  illegal  contitict."  He 
further  charged  upon  being  requested  that  if  the  note  was  given 
limply  to  compound  a  felony,  the  plaintiff  could  not  recover.  So 
lar  the  charge  of  the  judge  was  entirely  correct,  and  the  case  was. 
properly  presented  to  the  jury  in  this  respect. 

The  judge  however  was  requested  to  charge  as  follows  :  *^  That 
if  the  compounding  of  a  felony  entered  into  and  formed  a  part  of 
the  consideration  of  .(he  note,  thp  plaintiff  could  not  recover/'  And 
also,  "  that  if  the  motive  of  the  plaintiff  in  giving  the  note  was  in 
part  for  the  purpose  of  compounding  a  felony,  he  would  not  be  en- 
titled to  recover/' 

Both  of  these  requests  were  refused  and  exception  taken  to  the 
nlings  of  the  judge.  We  think  there  was  error  in  each  of  the  re- 
fusals. Within  the  rule  already  laid  down,  if  the  consideration  of 
the  note  was  in  any  way  affected  by  the  compounding  of  a  felony, 
or  it  entered  into  the  satoe,  6t  such  a  motive  actuated  the  plaintiff 
in  any  respect,  titea  the  oontract  was  illegal,  and  should  not  be  up- 
hdd.  In  such  a  case  the  contract  was  vicioiis  and  corrupt,  and  in 
violation  of  law  as  much  as  if  compounding  a  felony  had  been  the 
entire  consideration.  The  element  of  illegality  constituted  a  part  of 
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the  contract,  thns  vitiating  the  whole,  and  it  could  not  be  rejected 
because  duress,  undue  influence  or  threats  were  also  blended  with  iu 

It  cannot  be  said  that  these  requests  were  covered  by  the  cbaig» 
which  bad  already  been  made,  for  whil^  such  charge  compreb- 
hcnded  the  principle  that  the  note  might  be  a>oid^d  if  given  for 
compounding  a  felony,  the  refusals  to  charge  left  it  to  be  inferred 
that  this  clement  might  constitute  a  portion  of  the  consideration 
without  affecting  its  validity.  This  was  clearly  wrong,  and  the  de- 
fendant was  entitled  to  the  chaige  in  accordance  with  the  requests 
made,  and  the  judge  erred  in  refusing  the  same. 

We  cannot  agree  with  the  doctrine  that  i^  th^  plaintiff  was  in* 
fluenced  by  the  duress  of  the  defendant,  and  at  the  same  time  both 
parties  intended  the  compounding  of  a  felony,  that  tb(sy  were  not 
in  pari  delicto.  It  is  enough  that  the  vice  of  compounding  a  felony 
was  a  psirt  of  the  contract,  operating  upon  the  minds  of  both 
parties,  and  thus  placing  them  upon  an  equality,  to  render  the  conr 
tract  nugatory  and  of  no  effect 

For  the  errors  of  the  judge  in  refusing  to  charge  as  requested* 

frithout  considering  the  other  questions  rai^,  the*  judgment  should 

\^  reversed  and  a  new  trial  granted,  with  costs  to  abide  the  event 

•Judjfm0Hi  rmmrskU  \ 
^   All  concur,  except  Buqb&i  0.  J.,  not  voting.    , 


i 

< 


BKeEL  V.  FiSOHKB; 

aqsK.  r.iixu 
auauU  ofUmUaUam^  dtfendaiU  wi  hiding  bui  wiU^JwrtMaiam.         ^ 

Defendant  aocepted  a  bill  in  Austria  in  May,  1878.  daei  in  three  months.  J^ 
July  of  that  jear  he  absconded  and  came  to  New  Tork»  where  he  has  since 
lived  under  a  fictitious  name  but  not  otherwise  concealed.  Plalntiif  discov- 
ered him  in  ApHl,  1883,  and  brought  this  action^. '  Held,  barred  bj  the  staHnto 

-   of  limitations. 

! 

ACTION  on  a  bill  of  exchange.    The  opinion  states  the  case^ 
The  defendant  had  judgment  at  trial,  whic|i  w;as  reversed  a| 
General  Term. 


0.  E.  Bushfnor»y  for  appellant. 
BennoLetaifisoHf  for  respondent. 
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Earl,  J.  This  actipu  was  commenced  agi^nst.the  defendaa^ 
acceptor  of  a  bill,  of  exchange  payable  three  91,011  ths  after  date^l 
drawn  on  the  Ist  Attj  of  May>  1873^  at  Vienna^  Austria,  for  threer 
thousand  six  hundred  gulden,  equivalent  i^  our  money  to  ,$l|512i( 
The  defense  interposed  is  that  the  cause  of  action  was  barred  by; 
the  statute  of  limitationsi 

The  facts  are  these:  The  defendant  resided  in  Austria,  where 
he  accepted  the  bill,  and  soon  thereafter  fie  absconded,  and  in  July- 
^me  to  the  city  of  New  York,  and  there  he  has  ever  since  resided.: 
^n  reaching  New  York,  for  the  purpose  of  cpncealing  himself  from^ 
his  creditors,  he  assumed  the  name  of  Marcus  L.  Fischer,  and  there* 
4|fter  bore  that  name  and  hid  himself  thereunder.  The  plaintiff 
4iscovered  him  in  the.city  of  New  York  in  April,  1882,  and  there, 
^  his  store,  demanded  of  him  the  payment  of  the  drafts  which  wai( 
Qsfused,  and  then,  in  the  same  month,  this  action' was  commenced*: 
f,  While  the  plaintiff  concedes  that  more  than  six.years  bad  elapsed 
Irom  the  time  the  caus^  of  action  accrued  against  the  defendant,  .her 
claims  the  benefit  of  the  exception  contained  in  section  4^)1  of  the 
Code,  which  is^  as  follows:  "If,  when  the  cause  of  action  accrues: 
^[ainst  a  person,  he  is  without  the  State,  the  action  may  be  com«r 
4ienced  within  the  time  limited  therefor  after  his  return  into  the 
State.  If  after  a  cause  of  action  has  accrued  against  a  person  h^ 
departs  from  and  resides  without  the  State,  or  remains  continuouslyr 
absent  therefrom  for  the  space  of  one  year  or  more,  the  time  of  hit 
absence  is  not  a  part  of  the  time  limited  for  the  commencement  of 
tlie  action." 

c  This  section  does  not  aid  the  plaintiff,  because  the  defendant  was; 
t^ot  withput  the  State  when  the  cause  of  action  eccrued,  and  hja^ 
never  thereafter  departed  from  the  State.  i 

I  While  the  defendant  bore  an  f^umed  name,  he  was,  physicallyii 
i^t  all  times,  withii]t  this  Statq^  and  there  was  nq  hiding  or  concetdK 
ipent  of  his  person  oxeept  as  he  assumed  an4  bore  the  fiotitfouc 
qame.  It  passes  my  comprehension  how,  by  any  process  of  rea^on^f 
ipg  or  metaphysics,  such  a  persoi^  continually  present  in  the  State*. 
tor  nearly  ten-ye^rs  can  be  said  never  to  have  come  here  and  to 
l}ave  been  eontinuajly  absent  from  the  State, 
r  It  is  quite  probable  that  the  defendant  perpetrated  a  fraud  upon 
tiie  plaintiff  by  concealing  his  i^es^ence  frqni  hin^  wad  that  the 
^(tatute  is  resorted  to  by  him  to*  defeat  a  just  claim^  Yet  the  statn 
^te  must  have  its  operation..  Its  plain  langnage  cannqtbe  pels; 
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Teited  to  remedy  tho  liardship  of  any  particular  case.  It  is  a 
benign  statute,  and  the  legislature  has  written  in  it  all  the  except 
lions  whicii  sound  poliey  dictated  to  it.  It  may  frequently  operate 
to  defeat  just  claims  and  be  used  by  dishonest  debtors  to  escape  the 
payment  of  honest  debts.  A  cause  of  action  may  be  barred  before 
it  is  known  to  the  claimant.  The  debtor  may  purposely  conceal 
it,  and  yet  the  bar  of  the  statute  must  inexorably  be  applied.  A 
debtor  who  has  always  resided  within  the  State  may  abscond  from 
his  home  and  conceal  himself  within  the  State  from  his  creditors^ 
and  yet  no  one  will  claim  that  such  a  debtor  is  to  be  regarded  as 
without  the  State,  or  that  such  concealment  will  defeat  the  run* 
ning  of  the  statute.  The  law  gives  a  creditor  six  years  continued 
presence  of  his  debtor  within  the  State  [after  the  cause  of  actiott 
has  accrued,  and  that  period  has  been  deemed  ample  to  enable  the 
creditor  to  find  his  debtor  and  to  put  the  machinery  of  the  law  in 
force  against  him.  It  would  lead  to  great  inconyenience  and  leave 
the  bench  and  bar  without  any  certain  rule,  if  in  every  case  where 
a  debtor  has  resided  and  continuously  been  within  this  State  for 
six  years  after  a  cause  of  action  against  him  accrued,  and  the  stat- 
ute of  limitations  is  interposed  as  a  bar  to  an  action  to  enforce  the 
same,  it  could  be  a  matter  of  inquiry  and  litigation,  upon  disputed 
evidence,  whether  the  debtor,  during  any  portion  of  the  time,  con- 
cealed himself,  fraudulently  or  otherwise,  and  whether  the  creditor 
used  due  diligence  to  find  him. 

There  are  some  cases  in  which  what  is  now  the  first  clause  of  the 
section  above  quoted  was  under  consideration,  and  it  became  neces- 
sary for  the  courts  to  determine  what  was  a  return  or  coming  into 
the  State  so  as  to  set  the  statute  running,  wherein  it  was  decided 
that  the  return  must  be  open  and  notorious  and  under  such  cir- 
cumstances that  the  creditor  could,  with  reasonable  diligence,  find 
his  debtor  and  serve  him  with  process.  Ltlile  v.  Bluni,  16  Pick. 
359;  Hill  v.  Beilows,  15  Vt.  727;  Hysinger  y.  BaUzM,  3  Oill  ft  J. 
158;  Didier  v.  Davison,  2  Barb.  Gh.  477;  Ibrd  v.  Babcock,  2  SandL 
518;  Cole  v.  Jes9up,  10  N.  Y.  96;  Dorr  v.  Swarhoout,  1  Blatchf* 
179;  3  Pars.  Cent.  (6th  ed.)  96,  Angell  Lim.  (2d  ed.)  216. 
A  debtor  might  return  to  the  State  clandestinely,  for  a  few  hours, 
in  the  night-time,  or  on  Sunday,  or  he  might  be  in  the  State  on  his 
progress  through  it;  and  a  return  of  such  a  character,  whiqh  might 
be  concealed  from  and  unknown  to  the  creditor  and  which  would 
afford  him  no  opportunity,  by  the  use  of  reasonable  diligence,  te 
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serve  his  debtor  with  process,  is  held  not  to  be  a  return  to  the  State 
within  the  meaning  of  the  statate.  Bnt  it  has  never  before  this 
case,  so  far  as  I  can  discover,  been  decided  that  where  the  debtor 
was  continually  in  the  State  tor  more  than  six  years  after  the  cause 
of  action  accrued,  he  was  deemed  to  have  been  without  the  State, 
apd  thus  the  running  of  the  statute  defeated  because  he  concealed 
his  abode  and  thus  the  creditor  was  unable  to  discover  him  and 
serve  him  with  process. 

The  case  of  Sleghi  v.  I^ane,  1  Johns.  Gas.  76,  is  not  an  authority 
for  the  plaintiff.  There  the  defendant  was  held  to  be  without  the 
State  while  he  was  in  a  place  which  had  been  conquered  and  was 
held  by  the  British  troops,  and  which  was  neither  de  factOy  nor,  I 
am  inclined  to  believe,  dejure  a  part  of  the  State,  nor  subject  to 
the  jurisdiction  of  the  State  courts. 

In  Poillon  v.  Lawrence^  78  N.  Y.  307,  it  was  held  that  a  discharge 
in  bankruptcy  was  void  to  a  creditor  from  whom  notice  of  the 
bankruptcy  proceedings  was  purposely  and  fraudulently  withheld 
by  conducting  the  same  in  a  name  assumed  by  the  debtor  which 
was  entirely  different  from  that  under  which  the  debt  was  eon- 
tracted;  and  that  case  has  no  bearing  upon  this. 

AVe  are  therefore  constrained  to  hold  that  the  order  of  the  Oen- 

eral  Term  should  be  reversed  and  the  judgment  of  the  Trial  Term  I 

affirmed,  with  costs. 

Order  reversed,  and  judgment  affirmed* 


All  concur. 


Barber  v.  Abeitoroth. 

aCBN  Y.  408.) 

Whmff-^HdbUUif  of  atoner  for  if^urjf  to  vend  hy  otrntruetion. 

The  owner  of  a  wharf  is  liable  for  an  injaiy  to  a  vessel  lawfully  using  it,  bj 
an  obstruction  in  the  river  bottom  adjoining  it,  known  to  him  but  not  to  the 
master  of  the  vessel. 

ACTION  for  injury  to  a  canal  boat    The  opinion  states  the  case. . 
The  plaintiff  had  judgment  below. 

jD.  B.  Ogden,  for  appellant 
J.  A.  Hylandf  for  respondent 
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r  RapAllo,  J. :  The  plaintiff  »wa8  lawfully  using  the  defendant's 
dock  at  the  timerof  the  injnij  complained  of.  The  defendant  ig  a 
'Corporation  and  oiroed  the  dock,  which  was  opposite  its  foundry 
and  WPS  about  three  hundred  feet  long.  It  had  contracted  for  a 
cargo  of  sand  to  be  shipped  to  it,  and  to  be  delivered  at  the  dock 
in  question.  The  sand  was  shipped  on  the  canal  boat  **  Oeorge  A. 
Bennett/' owned /by  :the  plaintiff' and  consigned  to  the  defendant, 
deliTerable  along  side  of  its  dock  at  Port  Chester,  N.  T.  The  boat 
with  its  cargo  arrived  at  the  month  of  the  Byram  river  on  the  25th 
pf  August,  1881,  at  between  eight  and  nine  o'clock,  p.  x.,  and  wag 
jthen  attached  to  a  tug.  The  tide  being  then  low,  the  tug  anchored 
^nd  waited  till  the  tide  rose  enough  to  take  the  boat  to  Port  Ches* 
ter.  She  arrived  there  at  about  twelve  o'clock  that  night.  There 
was  a  watchman  on  the  dock,  and  the  plaintiff  asked  him  where  h^ 
should  moor  his  boat,  and  he  said  he  did  not  know.  The  plaintiff 
then  asked  him  where  the  last  load  had  been  landed,  and  he  pointed 
out  a  place,  and  the  plaintiff  then  moored  at  the  place  designated^ 
throwing  his  lines  to  the  watchman,  who  took  them  and  made  them 
fiut«  •  When  the  tide  fell  the  boat  rested  on  the  bottom  which  was 
bare  at  both  ends  of  the  boat,  but  there  was  a  depression  in  the 
center  which  caused  the  boat  to  settle  about  a  foot  in  the  center  and 
^us  injured  her.    The  bottom  was  hard  sand.  .> 

At  the  close  of  the  testimony  the  judge,  at  the  request  of  ths^ 
defendant,  charged  the  jury  that  the  plaintiff  could  not  recover  un- 
less the  jury  believed  that  the  defendant  had  notice  that  the  bot- 
tom  of  the  river  at  the  point  in  question  was  unsafe,  and  was  guilty 
of  negligence  in  not  warning  the  plaintiff,  and  the  plaintiff  was 
not  guilty  on  his  part^of  any  negligence  which  contributed  to  the 
accident. 

This  charge  was  in  accordance  with  adjudged  cases,  and  the  con- 
verse of  the  rule  laid  down  is  sustained  in  the  siame'jnaDnerr    The 
jury  having  found  for  the  plaintiff,  the  verdict  must  be  assumed, 
tb  have  been  based  upon  the  facts  supposed  in  the  charge. 

In  Sawyer  v.  Oahman,  1  Low.  134.  the  rule  was  laid  down  by  the 
District  Court  of  the  United  States  that  the  owners  of  a  dock  are 
responsible  for  damages  suffered  by  a  vessel  lawfully  using  the  dock, 
caused  by  a  defect  in  the  bottom,  known  to  the  owners  of  the  dock 
and  not  known  to  the  master  of  the  vessel.  This  decision  was  af* 
firmed  in  the  Circuit  Court  of  the  XJriited  States  by  WooDBUn;  J., 
in  7  Blatchf.  290. 
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The  same  rule  was  applied  in  Carlton  y.  Franeonia  Iron  and 
Steel  Oo.y  99  Mass.  216,  where  the  owner  of:  a  private  wharf  pro- 
cured a  vessel  to  bring  a  cargo  to  it,  to  be  there  discharged,  and 
suffered  her  to  be  placed,  at  high'  water,  at  a  place  apparently  safe 
but  m  fact  unsafe^  there  being  a  sunken  rock  at  the  adjoining 
wharf,  of  which  the  defendant  had  knowledge.  The  plaintiff 
Diight  have  moored  safely  at  the  defendant's  wharf,  but  did  not 
know  of  the  rock.  As  an  illustration,  the  court,  in  the  case  cited, 
instanced  an  unsafe  entrance  to  a  man's  house  whereby  a  carrier  com- 
ing there  at  night  should  sustain  damage.  See  also  Lpary  v.  Wood* 
ruff,  4  Hun,  99;  affirmed,  76  N«  Y.  617. 

j:  In  the  present  case  the  defendant  had  authorized  the  cargo  of 
sand  to  be  sent  to  it,  to  be  delivered  at  the  wharf  in  question,  and 
knew  that  \^  was  coming,  although  it  did  not  know  at  what  pre- 
cise time.  %i  was  bound  to  know  however  that  it  could  only  be 
delivered  at  high  tide,  which  would,  on  the  day  in  question,  be 
either  about  noon  or  about  midnight,  the  bottom,  being  bare  at  low 
tide.  The  jury  must  be  deemed  to  have  found  that  the  defendant 
knew  the  dangerous  condition  of  the  bottom,  and  was  negligent  in 
not  making  provision  to  warn  a  vessel  coming  in  by  the  night  tide 
espieicially  as  it  had  a  watchman  there  who  might  easily  have  been 
iitotructed.  Both  of  these  questions  were  submitted  to  the  jury  at 
the  defendant's  request,  and  found  adversely  to  them.  We  do  not 
think  that  the  directions  given  by  the  watchman  made  the  defend- 
ant liable,  first,  because  it  was  not  part  of  his  duty  to  give  them, 
hJB  being  there  only  to  watch  the  buildings  and  guard  against  fire, 
ahd  secondly,  because  he  did  not  assume  to  have  authority  to  give  ' 
directions,  a|i  he  said  he  did  not  know  where  the  plaintiff  should 
moor.  But  the  inquiry  made  by  the  plaintiff  showed  that  he  took, 
such'  precautions  as  the  circumstances  afforded,  and  that  in  mak- 
ing fast  at  the  place  where  he  was  told  the  last  cargo  had  been 
landed,  he  exercised  prudence  which  tended  to  absolve  him  from 
the  charge  of  negligence.  There  was  evidence  tending  to  show 
that  the  place  selected  by  the  plaintiff  was  not  the  proper  place, 
but  we  think,  that  taking  the  whole  evidence  together,  it  was  suf-  ^ 
flcient  to  sustain  the  verdict. 

The  judgment  should  be  aflbmed. 

All  concur.  Judgmeni  affirmml. 
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(IM  N.  Y.  4M.) 

Warehatueman  -—  liaMUtif  for  false  reprMentaUon  ofmfetjf  ofhuMing, 

The  defendant,  proprietor  of  \  wareliooae  for  stonige,  represented  it  in  eircii- 
lars  to  be  fire-proof  on  the  exterior.  A  statute  required  such  buildings  to 
have  fire-proof  metal  window  shutters.  There  were  no  shutters,  and  th« 
window  frames  were  of  wood.  By  that  representation  the  plaintiff  was  in- 
duced to  store  goods  in  the  warehouse.  The  warehouse  caught  fire  from 
another  building  on  the  window  frames,  and  with  its  contents  was  con- 
sumed.  HM^  that  a  nonsuit  on  the  ground  that  the  representation  waa  a 
mere  opinion  was  error. 

ACTION  of  damages  by   false  representations.      The  opinion 
states  the  case.     The  defendant  had  judgment  below. 

Mattheio  Hale,  for  appellant. 
John  M*  Bower$,  for  respondent. 

Danfortr,  J.  As  to  the  character  of  this  action  tho  jKurtieB 
are  agreed.  It  is  for  ^*  falsely  and  fraudulently  "  and  **  with  intent 
to  deceive  and  defraud  tho  plaintiff/'  representing,  among  other 
things*  that  defendant's  warehouse  was  ^*  flre-proof  on  the  exterior," 
whereby  the  plaintiff  was  induced  to  deliver  to  him  to  be  stored 
therein  certain  property  of  yalue,  which  while  there  was  destroyed 
by  fire  communicated  from  the  outside  "to  the  wooden  cornice  and 
wooden  frames  "  of  the  warehouse  and  thence  to  the  property  in 
question. 

The  answer  admitted  that  defendant  was  proprietor  of  the  ware* 
house;  that  it  and  the  article  described  in  the  complaint  were  de- 
stroyed by  fire;  but  denied  the  other  matters  above  referred  to  as 
making  out  a  cause  of  action,  and  set  up  that  "  the  property  waa 
received  and  stored  by  him  as  a  warehouseman,  and  in  no  other 
capacity,  and  under  the  special  contract  that  the  goods  were  stored 
at  tho  owner's  risk  of  fire/'  There  was  no  controversy  as  to  the 
evidence.  The  question  was  determined  upon  that  introduced  by 
the  plaintiff  and  in  view  of  the  law  as  it  stood  at  the  time  of  the 
bailment.  The  appellant  refers  to  tho  statute  (Laws  of  1871,  chap. 
742,  g  8),  '*  in  relation  to  storage  and  other  purposes; "  imposing 
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liabilities  U2)on  peroons  for  any  fire  resulting  from  their  willf al  and 
culpable  negligence,  and  'which  among  other  things  requires  **  the 
closing  of  iron  shutters"  at  the  completion  of  the  business  of  each 
day,  by  the  occupant  of  the  building  having  use  or  control  of  the 
tame.  But  the  complaint  contains  no  allegation  of  negligence,  and 
BO  the  action  could  not  stand  on  that  ground  either  at  common  law 
or  by  statute.  Another  statute  also  referred  to,  relating  to  build, 
ings  in  the  city  of  New  York  (Laws  of  1874,  chap.  547,  §  5),  is  of 
Bome  importance  in  its  bearing  upon  the  point  chiefly  pressed  upon 
us,  and  as  likely  to  have  been  in  contemplation  of  both  parties. 
It  is  there  provided  thut  buildings  of  a  certain  description — within 
which  the  storehouse  in  question  comes — shall  have  doors  and 
blinds  and  shutters  made  of  fire-proof  metal  on  every  window  and 
opening  above  the  first  story/'  The  plaintiff's  testimony  went  to 
show  that  she  was  induced  to  store  her  goods  with  the  defendant 
by  representations  contained  in  a  circular  issued  by  him, 
the  object  of  which  as  therein  stated,  was  to  call  *^  the  special  at- 
tention of  persons  having  valuable  articles,  merchandise  or  other 
property  or  storage,  to  his  new  first-class  storage  warehouse,  in  the 
erection  of  which,"  it  is  said,  among  other  things,  '^no  expense 
has  been  spared  in  supplying  light,  ventilation  and  protection 
against  the  spread  of  fire,  tlie  exterior  being  fire-proof,  and  the  in- 
terior being  divided  off  by  heavy  brick  walls,  iron  doors  and  rail"» 
ings  appropriate  and  convenient  in  every  way  for  the  various  kinds 
of  articles  to  be  stored."  The  learned  counsel  for  the  respondent 
argues  that  the  only  statements  of  fact  in  the  paragraph  quoted 
are  those  which  relate  to  the  interior  as  divided  by  heavy  brick 
walls,  iron  doors  and  railings;  that  as  to  those,  the  defendant  had 
knowledge,  and  concedes  that  their  non-existence  would  mako  him 
guilty  of  a  misrepresentation.  This  is  a  very  narrow  view  of  the 
subject,  and  could  prevail,  if  at  all,  only  by  conceding  that  the  de- 
fendant purposely  avoided  mention  of  those  things  which  if  stated 
would  make  his  solicitations  less  attractive,  and  display  him  as  the 
owner  of  a  building  combustible  on  the  outside,  and  so  of  littlo 
security  to  its  contents,  if  they  hapiiened  to  be  of  tho  samo  char* 
actcr. 

We  think  the  appellant's  ground  of  complaint  a  just  one.  It  was 

proven  that  in  fact  the  window  frames  in  the  warehouse  wore  of 

wood;  that  at  the  outside  of  the  windows  there  wore  no  shutters; 

that  the  cornices  wore  of  wood  covered  with  tin.   The  fire  occurred 
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in  the  evening.     lb  originated  in  other  bnildings  across  the  street; 
and  from  them  communicated  to  the  wooden  window  frames  on 
the  defendant's  building.    An  architect  and  a  builder,  eitamined 
as  experts,  testified  that  a  bnilding  constructed  as  was  the  one  in 
question,  ''  with  wooden  window  frames  and  sashes,  and  no  outside 
clutters,''  could  not  be  deemed  fire-proof,  and  that  In  October,' 
1881,  it  was  practicable  to  erect  a  storage  wareHous^- which  would  be 
fire-proof  on  the  exterior.    At  the  close  of  the  plaintiff's  eyidence 
she  was  nonsuited  upon  the  ground  that  the  statement  in  the  cir- 
oalar  as  to  the  character  of  the  exterior  of  the  building  was  a  there 
expression  of  an  opinion,  and  not  the  statement  of  a  fact    Upon 
the  same  ground  the  judgment  was  affirmed  at  the  Getieral  Term. 
Iki  such  a  circnlar,  obviously  intended  as  nn  ictdvertisement,  high 
ooloring  and  exaggeration  as  to  the  advantages  offered  muist  be  ex- 
pected and  allowed  for,  but  when  the  author  descends  to  matters 
of  description  and  affirmation,  no  misstatement  of  any  material: 
fact  can  be  permitted,  except  at  the  risk  of  inaking  compensation 
to  whomever,  in  reliance  upon  it,  suffers  injury.    Here  the  aU^a- 
tion  is  that  the  exterior  of  the  building  is  fire-proof.   It  necessarily 
refers  to  the  (Juality  of  the  material  out  of  which  it  is  constructed, 
or  which  forms  its  exposed  surface.   To  say  of  toy  article  it  is  fire- 
proof conveys  no  other  idea  than  that  the  material  out  of  which  it 
is.  formed:  is  incombustible.     That  statement,*  as  regards  certain' 
well-known  substances  usually  employed  in  the  construction  of 
buildings,  while  it  might  in  some  final  sense  be  deenied  the  ex-' 
piession  of  an  opinion,  could  in  prtetical    affairs'  be   properly' 
regarded  only  as  a  representation  of  a  fact.  To  say  of  a  bnilding  tha^ 
iii  is  fire-proof  exdudes  the  idei^that  it  is  of  wood,  and  necessarily 
implies  that  it  is' of  some  substsknce  fitted  for  the  erection  of  fire- 
proof buildings.     To&$j'6t  a  certain  portion  of  a  building  it  is* 
fire-proof  suggests  a  comparison  between  that  portion*  and  other' 
parts  of  the  building,  not  so  characterizied,  and  Warrants  the  con- ' 
dnsion  that  it  is  of  a  different  material.     In  regard  to  such  a  mat- ' 
ter  of  common  knowledge;  the  statement  is  mote  than  the  expres- ' 
sion  of  opinion;  •  no  one  would  have  any  riBason  to  stskpeit  tliat  anj 
two  persons  oould  differ  in  regard  to  it.     But  when  we  look  at  the ' 
wQords  accompanying  this  statement,  viz.:    ^Ko  exi)ense  has  bedn 
spared  in  supplying  protection  against  the 'spread  of  fite,^'all  possi- 
bility of  doubt  seems  removed.    This  danger  is  poinied  out  as  tiie 
ohe  tiling  which,  more  than  another,  the  owner  had  ilk  view,  and 
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guarded  against,  and  the  rest  of  the  sentence' shows  with  what 
result,  viz.,  'Hhe  exterior  being  fire-proof,"  and  the  interior  divided 
off  by  heavy  brick  walls,  iron  doors  and  railings.  Thus  the  expen«> 
diture  of  money  is  said  to  have  been  limited  only  by  the  accom<^ 
plishment^of  the  desired  object,  and  the  statement  of  the  material 
used  is  in  connection  with  the  representation  as  to  the  quality  of 
the  exterior.  No  one  reading  of  inside  walls  and  railings  of  incom-^ 
bnstible  material,  and  of  ian  exterior  fire^proof,  could  suppose  that 
a  precaution  against  fiiie,  made  necessary  by  statute,  had  beeii> 
omitted,  or  that  a  builder  who  called  attention  to  such  matters  asr 
an  inducement  to  patronage,  could  have  regarded  wooden  window 
frames  as  in  any  sense  fire-proof.  The  language  of  the  circular  iA- 
very  emphatic.  In  effect  it  says  the  buildings,  as  a  whole,  have'  been^ 
erected  at  an  immense  cost,  from  which  assertion  alone,  in  view  oZ 
the  business  to  which  they  were  devoted,  one  would  expect  strehgthii^ 
imd  adaptation  of  materials  and  skill  in  construction,  affording^ 
security  at  least  against  all  the  ordinary  dangers  to  which  property:^ 
might  be  exposed  when  put  in  store;  but  this  general  statement  isr 
followed  by  the  declaration  that  no  expense  has  been  spared  ini 
anpplying  ''  protection  against  the  spread  of  fire,?  and  this  assur^^ 
anoeis  made  prominent  by  the  display  of  capital  letters,  and  justi^i^ 
fled  by  the  explanation  which  relates  to  an  existing  state  of  things^  ^ 
viz.,  'Hhe  exterior  being  fire-proof,"  andirtiill  further  emphasized^ 
by  the  more  moderate  and  qualified  statement  as  ta  the '  interior;) 
tiiat  is  not  said  to  be  fire-proof,  but  only  'f  divided  off  by  heavyi 
brick  walls  and  iron  doors  and-  railings,"  describing  at  the  sanial 
time  its  arrangement  and  the  substance  of  its  .walls  and  partitions. 
As  to  this  therefore. the  statement  would  be  true,  although  the«^ 
floors,  lintels,  stairs,  landings,  ties,  joists,  ceilings  and. other  partftf 
v^ere  of  wood,  but  no  such  discrimination  is  suggested  as  to  th&'i 
exterior.  The  strength  of  the  walls  might  indeed  be  impaired  byi 
the  necessary  openings  for  doors  and  windows,  but  for  the  purpose 
of  preventing  mischief  by  fire,  or  as  the  defendant  put  it,  ''  thtsv^ 
spread  of  fire,"  the  exterior  is  prononnced  fire-proof.  Had  he  only': 
said  of  the  exterior  as  he  did  of  the  interior,  the  wall  iff  of  briok^^ 
the  intending  customer  would  have  been  put  to  an  inquiry  as  tio^' 
the  window  frames  and  doonu  He  said  mtrch  more.  We  thiiilr • 
therefore  that  the  defendant  niust  be  regarded  as  stating  a  fact  and' 
not  as  expressing  a  mere  opinion,  when  he  deoorlbed  the  extmat;* 
that  it  the  whole  exterior,  of  bin  buildings  as  flre-prool.    Sadii 
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4BtatemeDt  is  not  to  be  clasaed  with  those  relating  to  value,  or  pro- 
spective profits,  or  prospects  of  business,  or  assertions  in  regard  to 
A  speculative  matter,  concerning  any  of  which  men  maj  differ.  It 
xelates  to  something  accomplished,  to  an  existing  fact  as  distin- 
guished from  one  yet  to  come  into  existence,  it  was  made  after 
<<salling  to  mind  the  use  to  which  the  buildings  were  to  be  put,  the 
fact  that  the  attention  of  the  builder  had  been  especially  directed 
4o  '*  protection  against  the  spread  of  fire,"  which  could  be  effected 
•only  by  the  use  of  proper  materials,  and  the  statement  was  made 
with  knowledge  that  such  materials  had  not  been  used. 

itoT  is  it  like  the  safe  case  cited  by  the  respondent.  Walter  t« 
Mibier,  4  Fost.  &  F.  745.  There  the  action  was  upon  a  warranty 
tbat  ''the  safe  in  question  was  thief  proof/'  ''that  nothing  can 
break  into  if  *It  was  broken  into.  There  was  no  suggestion  of 
Iraud  or  deceit,  and  the  jury  were  required  to  discriminate  between 
what  was  represented  and  what  was  warranted,  and  unless  satisfied 
there  was  a  warranty  to  find  for  the  defendant.  The  safe-maker's 
prospectus  was  put  in  evidence;  it  stated  that  the  safes  would 
insure  the  safety  of  valuable  property  contained  in  them.  The 
4K>urt  said:  "The  words  cited  from  the  circular  could  hardly  be 
understood  in  the  sense  of  a  warranty  or  assurance  of  perfect  safety, 
but  only  as  importing  a  representation  of  a  high  degree  of  strength.** 
They  were  promissory  merely.  Then  plaintiff's  counsel  referred 
to  a  later  prospectus  in  which  the  safes  in  question  were  only 
«poken  of  "as  of  the  strongest  security/'  and  relied  on  this  as  im- 
plying a  withdrawal  of  the  previous  warranty. 

But  OocKBURN',  J.,  observed  that,  "  Assuming  later  prospectuses 
to  have  been  issued  after  the  burglary,  it  was  only  dictated  by  com- 
mon honesty.  For  after  it  had  been  found  by  actual  experience 
that  the  safe  was  not  absolutely  secure  against  all  possible  attempts, 
it  would  have  been  fraudulent  to  continue  previous  description.'' 

In  the  case  at  bar  the  plaintiff  alleges  fraud.  A  jury  might  find 
that  an  exterior  of  a  city  building,  partly  of  wood,  although  to  no 
^greater  extent  than  the  one  in  question,  was  not  fire-proof  within 
the  meaning  and  intent  of  the  circular;  they  might  also  find  that 
when  the  circular  was  issued  this  fact  was  known  to  the  defendant, 
and  then  the  doctrine  suggested  by  Cockbctrn',  J.,  in  the  case  cited, 
would  have  some  application.  Nor  do  the  other  cases  referred  to 
4wem  to  support  respondent's  contention.    They  exclude  the  idea 
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of  fraad,  and  relate  to  matters  of  mere  opiDion.  As  whether  H 
oertain  Talve  will  consame  smoke  and  save  fuel?  Prideaux  t« 
Bunneil,  1  C.  B.  (S.  S.)  613.  Whether  certain  pictures  were  the> 
work  of  the  old  masters,  or  copies?  Jendwine  y.  Slade,  2  Esp.  67S. 
Whether  land  was  of  the  value  certified  to?  Gordon  y.  Butler ^  1  OS- 
IT.  S.  d53.  But  in  none  of  them  is  it  denied,  that  if  the  person; 
makmg  the  statement  or  expressing  the  opinion  had  at  the  time 
knowledge  of  its  falsity,  the  action  would  lie. 

It  is  certainly  well  settled  upon  principles  of  natural  justice  that 
for  every  fraud  or  deceit  which  results  in  consequential  damage  tor 
a  party,  he  may  have  an  action.  Ilere  the  complaint  states  not 
only  a  false  representation  with  a  fraudulent  intent,  but  that  the 
falsehood  was  conscious  and  willful;  that  by  it  the  plaintiff  was 
induced  to  deliver  her  property  to  be  stored  in  the  building  and 
thereby  incurred  loss.  The  evidence  may  be  so  viewed  as  to  su8-» 
tain  these  allegations. 

The  learned  counsel  for  the  respondent  has  stated  in  the  broad-- 
Mt  and  most  unqualified  terms,  as  a  proposition  not  to  be  disputed^^ 
''that  no  man  is  liable  for  the  expression  of  his  opinion  or  judg- 
ment." But  this  is  true  only  when  the  opinion  stands  by  itself 
and  is  intended  to  be  taken  as  distinct  from  any  thing  else,  and 
where  the  proposition  is  found  in  the  books  it  is  so  restricted* 
Thus  it  is  said:  ''  Matters  of  opinion,  stated  merely  as  such,  wi][| 
not  in  general  form  the  ground  to  a  legal  charge  of  fraud  "  (Lealce 
on  Contracts,  355),  giving  many  instances  and  also  exceptions  to 
the  rule.  Statements  of  value  have  been  held  insufBcient  to  sus- 
tain an  action  where,  as  is  sai^,.  they  wiere  ^'mere  matters  of 
opinion  *'  {Simar  v.  Camdijy  53  X.  Y.  298,  306;  8.  c,  13  Am.  Rep. 
5*^3).  but  at  the  same  time  it  is  shown  that  under  certain  circum. 
stances  they  are  t<|  be  regarded  as  affirmations  of  fact,  and  then  if  ' 
false  an  action  can  be  maintained  upon  them.  The  same  rule^ 
applies  where  A.  desiring  credit  of  B.  for  a  certain  amount,  th^- 
latter'asks  0.  as  to  the  solvency  of  A.  and  he  replies,  '^  he  is  good, 
as  good  as  any  man  in  the  country  for  that  sum."  No  doubt  tfaia 
involves  opinion,  but  it  is  held  that  if  the  recommendation  wa» 
made  in  bad  faith  and  with  knowledge  that  A.  was  insolvent,  0. 
would  be  liable  ( {7/i/on  V.  Fa>?,  6  Johns.  18t;  s.  c,  5  Am.  Dec.  210);. 
and  so  as  to  every  representation  concerning  a  matter  of  fact  by 
which  one  man  is  induced  to  change  his  position  to  his  injury  or 
the  benefit  of  another.     It  may  be  so  expressed  as  to  bind  the  per* 
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Ipii  making  ife  to  its  trath  whether  it  take  the  form  <^t  an  opinki^ 
0?  not,  or  it  may  appear  that  it  was.  not  intended  to  he  acted  «poQ9 
2ii  the  latter  case  90  ohligation  is  incArred.  -  .  . 
..'  In  the  circular  J89ued  by  the  defendant  then  are  xnany  words  of 
•commendation,  which  liowever  strong,  could  not  be  relied  upon  as 
the  basis  of  contract  The  ones  at  first  refened  .to  are  not  of  that 
<^baracter.  They  relate  to  tfie  present  and  describe  a  portion  of 
the  building  in  its  ezjsting  state  as  ^' being  fire'*pr0ol''  This  is 
Qpt  a  matter  of  opinion,  for  it  defines  a  state  or  condition,  and  if 
pi^rt  of  that  portion  was  of  wood,  may  properly  he  regarded  as  a 
^fal^e  sti^tement  of  a  fact"  Whether  the  defendant. knew  the 
ooofiponent  parts  of  his  own  buildings,^  and  if  so,  whether  the 
atatement  was  jnade  with  intent  to; deceive,  and  whether  it  was  an 
inducement  to  .the  contract,  the  learned  counsel  for  the  respondent 
h^  fujly  argued^  .  At  present  it 'is  unnecesfpary  to  diacnsa  those 
•questions,  for  it  seems  to  us  they  are,  as  the  case  stands,  properly 
for  the  juiy,  and  upon  the  only  point  which  appears  to  have  been 
•considered  by  the  court  below  we  are  obliged  to  differ  from  thera^ 
That  the  issues  may  be  more  fully  tried,  the  judgment,  should 
•be  reyersed  and  a  new  trial  granted,  with  costs  to  abide  the  erent. 

Judgment  rwersetL 

All  concur,  except  Akdbxws  and  )CiiiLBB,  JJ!.,  not  roting^  and 
I^AML,  J*,  dissenting. 


PaoPLS  y.  Obuobb. 

t 

OflSN.  T.filO.) 

Oriminal  taW'^larcenif'^appropriaUan  of  proeeedi  of  pMgo, 

"Where  one  intrusts  personal  property  to  another  to  procaine  a  loan  on  ii»  andt 
« theiatter  prdcures  the  loan  bat  apprdpriatesthe  proceeds,  this  is  ii6€  laioenf 
;  of  the  property  pledged.         >  . 

C'    ONYIOTION  of  grand  laroeny.     The  opinion  ptates  the 

Jform  j1.  7|/ii$r,  for  appellant. 
Randolph  B.  Martinet  for  respondent. 
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Poqple  y.  Cnig^r. 


u^  .  pAilTFOiiTK^  J. ,  Tho  cpnvictioa  k  for  stealings  oti.  the  iOth  of 
lfarol]i«  1885,  a  diamond .  pin^  the  property  of  one  Portias.  It 
appeared  in  evidenoe  ^lat  the  d^f Qnd(int  .was  engaged  in  the  baai- 
ness  of  hnying  and  seHing;j^WQlTJ>and  of  effecting  loans  upon  per- 
sonal prc^perty;  that;  before  th^:  two  in  question  there  had  been 
dealings  between  the  parties  inrQlaticAi  to  the  pin,  but  on  that  day 
i^was  in.  the  po8SjB8siontan<Jt!  under,  the  sole,  control  of  Porteous^ 
^hp/as  he  testified,,  left  it  with,  the  defendant  to  be  sold,  but 
apcording  to  the  testiipony  <ft  the  defendant,  Porteous  wanted  hint 
^  proQure.a  loan  tupps^  il^-and  did  not  direct  a  sale.  It  also* 
apipeared  that  at : the  policy ^  court,  on  the  26th  of  April,  1885,  at 
wi  examinatiQu  concerning  the  same,  transaction,'  Portequs  way 
asked  this  qnestippr:  :  ^' You .  authorized  a  loan?''  and  answered 
t' Yes,  sir,  when  he"  (the  defendant)  '^suggestcid  eitiierit  loan  or 
a.sale/'.!  Other  ciipumstanoes.  in  eridenoe  sustain  the  defendant!a 
version,  and  there  are  some  which  might  impair  the  credit -of  the 
QQmplainant  as.  a  witness.  ^  There  was  sufficient  evidence  that  the 
defendant  did  procure  the  loan  from  one  Hawkins.  At  the  closet 
o|  the  testin^ony  the.  defendant  moved  for  a  direction  of  a  verdicb 
<}f  acquittal,  on  the  grcmnd  that  '^  the  indictment  charges  distinctly) 
4  Jfirceny  of  a.  certain  particular  pin,  and  the  evidence  being  per^ 
fpctly  clear  that  the  pin  was  left  with  the  defendant  for  the  pur- 
pone  of  procnriag  i^  loan  on  it,  that  he  did  procure  a  loan  on  it^ 
feting  ezaotly  within  the  scope  of  his  authority,  and  doing  pre* 
cisely  what  it  was  left  with  hitntfor,  he  oannot.be  convicted  under 
Itijs  ii^cUctm^ntrof  (be  Jafee^y  of  this  pin.'^ 

The  court  denied  the  motion,  saying:  ^':The  complainant 
clalAis  thatctbemiwaanDStidh  authointy  conferred  upoa  hini/'i(the 
defendant),  ''  that  it  was  left  with  him  for  the  purpose  of  sale  and 
not  for  the  purpose  of  pledging/'  .     ~ .. 

The  defendant  then  asked  the  court  to  charge  the  jury  as  fol- 
lows: "  T!^>  Ju^fUfitm^nii  feeing  for  th^F^VCf^y  to^i  (l.o^ijNlkin  pin,  if 
the  jury  believe  that  the  complainant,  being  the  owner  of  the  pin, 

iii^  authorized  the  defendant  io  obWn  a  loan  upon  it,  and  the  de- 
fendant did  actually  :obtftti|,/:that.  lo^n  from  Mr.  Hawkins  (the 
witness  who  has  testi^ed),  its  authorised  by  the  complainant^,  they, 

^  <iiannot  convict  the  defendant  under  this  indictment  of  the  larceny 

4^fthepin," 

The  court  declined  to  do  so.  The  exception  th6n  taken  presents 
the  only  question  w^  think  it,  nepessary  to  consider.     The  proposT- 
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tion  presented  by  the  request  negatived  every  ingredient  of  the 
offense  charged,  and  if  found  in  favor  of  the  defendant  would  have 
made  a  conviction  impossible*  If  the  owner  intended  to  part  witfa^ 
the  property  for  a  special  purpose,  and  the  defendant  used  it  only 
in  the  way  prescribed,  it  could  not  be  said  to  be  stolen.  There 
could  have  been  neither  a  false  pretense  nor  a  felonious  taking  on 
his  part.  It  is  said  however  by  the  learned  counsel  for  the 
respondent,  that  the  request  asked  too  much,  because  it  did  not 
take  in  the  possible  intent  of  the  defendant,  '^at  the  time  of  pro^ 
curing  the  loan,"  to  appropriate  the  proceeds  to  his  own  use.  Thia 
by  no  means  answers  the  exception,  for  if  found  according  to  the 
propositions  of  the  request,  it  would  appear  that  the  ^efendant^ 
received  the- property  lawfully  and  disposed  of  it  according  to  the 
wish  of  the  owner,  that  he  not  only  obtained  the  loan,  but  obtained 
it  as  authorized.  The  request  might  have  been  amplified,  but -it 
was  unambiguous,  and  contained  a  proposition  good  in  law  and  to 
the  benefit  of  which  the  defendant  was  entitled.  An  omission  to 
account  for  the  proceeds  of  the  loan  could  not^  by  relation,  change 
the  voluntary  ace  of  the  owner  in  parting  with  the  pin  into  a  lap* 
cenous  taking  by  the  defendant,  lior  sustain  the  allegution  upon 
which  the  indictment  stood,  that  the  defendant  ''feloniously  did* 
steals  take  and  carry  away"  the  property  in  question.  There  maj 
have  been  a  breach  of  trust  and  even  fraudulent  conversion  of  the 
proceeds  of  the  loan,  but  that  does  not  constitute  the  offense^ 
charged.    The  exception  was  well  taken. 

The  judgment  and  conviction  should  therefore  be  reversed  and 
a  new  trial  granted. 

All  concur.  Judgment  and  convidion  reversed* 


KALBf  LBISOH  T.  LOKO  ISLAKD  BAILROAD  Oa 

aoe  N.  T.  on.) 
JSt^/Ugence  —  canMbutary — eapodng  infa/mmMe  maierioL 

The  plaintiff  carried  on  a  varnish  factory  adjoining  defendants'  railwaj,  and 
In  the  manuf  actare  exposed  bentiae  out  of  doors  on  his  premises,  whi^  was 
ignited  by  sparks  from  defendants*  engine,  and  caused  the  destntctloB  of 
the  factory.    Held,  that  plaintiff  was  not  negligent.* 

*See  PiMmrgh,  etc..  By.  v.  Jimet  (80  Ind.  496).  44  Am.  Itep.  884. 
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ACTION  for  burning  a  factory.     The  head-note  Btatei  the  caae. 
The  plaintifl  had  judgment  below. 

'■    William  J.  KMy,  for  appellant* 

WiBiam  M.  Dykman,  for  recpondentf. 

Dakforth,  J.  The  defendant,  at  the  cloee  of  the  plamtifb' 
case,  moved  the  trial  judge  to  dismiss  the  complaint  on  the  ground 
**  that  the  taking  out  of  inflammable  benzine  was  contributivo  neg- 
ligence. Also  that  there  is  no  evidence  that  the  fire  came  from  the 
defendant's  engine.''  The  motion  was  denied,  and  an  exception 
then  taken  raises  the  only  question  we  can  consider.  It  appeared 
that  the  plaintiff  was  the  owner  of  certain  buildings  in  Brooklyn, 
adjoining  the  tracks  and  station  of  the  defendant,  which  he  leased 
to  one  Lewis  Eupper,  who  used  them  as  a  varnish  factory.  In 
September,  1882,  the  latter  was  engaged  in  making  black  varnish 
and  had  commenced  thinning  it  down  with  benzine.  It  was  giving 
off  vapor.  At  that  time  defendant's  train  stopped  at  the  station  to 
let  off  its  passengers,  ^^when,"  according  to  one  witness,  ^  she  started 
off  again  and  commenced  to  puff,"  and  he  says,  **  I  saw  a  flash 
come  from  the  engine  right  into  the  kettle  and  it  was  all  on  fire; " 
^  the  train  had  just  got  in  front  of  our  place  when  it  catched  on 
fire."  **  I  looked  up,"  he  says,  '*  and  the  vapor  was  afire."  This 
was  about  1  o'clock.  The  fire  on  plaintiffs'  premises  had  been  ez- 
tmguished  at  eleven,  and  there  was  no  fire  in  the  neighborhood, 
except  as  it  was  emitted  from  the  locomotive.  That  its  condition 
permitted  this  escape  was  established  by  its  engineer,  who  testified 
'Hhat  the  wire  netting"  of  the  smpke-stack  was  out  of  order;  ^*  it 
was,"  he  says,  **  split  lengthwise  of  the  smoke-box  about  a  foot  and 
a  half,  and  through  working  the  engine  it  opened  it  out  and  made 
a  space  there,  I  should  say,  very  near  a  foot  wide  and  a  foot  and  a 
half  long — open  in  the  netting;  this  netting  is  supposed  to  be 
a  sjiark  arrester;  it  is  right  undemeath  the  smoke-stack  on  the 
upper  part  of  the  smoke-box,  tinder  the  stack  on  the  inside  of  the 
smoke-box;  that  was  the  only  thing  there  was  there  to  arrest 
the  sparks;  I  know  of  this  engine  having  set  fire  to  lots  of  fences- 
and  one  thing  and  another  along  the  road  that  I  know  of;  I  knew  it 
would  set  fire  to  fences  about  the  beginning  of  September  or  the 
latter  part  of  August  of  the  same  year." 
Vol.  L V  — 105 
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.On  croflSpexaminatioii  by  defendant's  counsel,  he  testified  that  a 
week  before  the  fire  he  reported  this  break  when  it  first  ooctured 
to  the  master  mechanic,  and  after  the  fire  it  was  patched  up. 

''  The  effect  of  such  a  hole  as  I  have  described  would  be  that  all 
the  sparks  would  come  through  the  fines  and  would  escape  throngh 
the  opening;  where  if  the  rent  was  closed  the  sparks  would  be  ar- 
rested; I  think  it  would  increase  the  amount  of  sparks  thrown 
largely  —  more  or  less;  it  increased  the  sparks  coming  out  of  this 
engine." 

This  was  the  condition  of  the  case  when  the  motion  referred  to 
was  made,  and  it  is  a  complete  answer  to  it,  unless  the  mere  loca- 
tion and  use  of  a  railroad  are  to  operate  as  an  absolute  prohibition 
upon  certain  branches  of  industry  in  its  vicinity.  By  purchase 
such  dominion  might  be  acquired,  but  that  is  not  pretended.  In  f^o 
v>  Buffalo  and  State  Line  R.  It.  Co.,  22  N.  Y.  209,  215,  the  court 
found  it  diflScult  to  maintain  the  proposition  that  one  could  be 
guilty  of  negligence  while  in  the  lawful  use  of  his  own  property* 
upon  his  own  premises,  but  in  the  case  before  us  the  claim  is  ad- 
vanced that  the  mere  taking  out  and  use  of  an  article  necessary  in 
the  manufacture  carried  on  upon  the  plaintiffs'  premises,  put  them 
beyond  the  protection  of  the  law.  In  view  of  the  fact  that  no  im- 
pediment was  offered  to  the  freest  discharge  of  sparks  from  the  de- 
fendant's engine,  and  the  testimony  of  the  eye  witness  that  the  fire 
causing  the  injury  came  from  it,  the  two  grouuds  on  which  the  de- 
fendant sought  to  arrest  this  case  were  equally  untenable.  P^9 
case,  supra;  Cook  r.  Champlain  Transportation  Cb.,  1  Den.  91. 
The  exception  is  therefore  unavailing.  But  the  record  shows  that 
the  plaintiff  afterward  gave  evidence  and  the  case  was  submitted  to 
the  jury  in  a  manner  satisfactory  to  the  defendant,  and  in  the  ab- 
sence of  any  request  for  a  further  charge,  it  must  be  presumed  that 
the  instructions  given  covered  every  point  then  thought  by  the  de- 
fendant to  be  material.  No  exception  other  than  the  one  above 
referred  to  was  taken  at  the  triaL 

The  judgment  appealed  from  should  be  aflSrmed. 

All  concur.  Judgment  affirmed. 
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ITZSIM If  0K8  T.  OiTT  OF  BbOOKLTV. 

009  N.  T.  686.) 

Offiu  and  affieer — deducting  from  wiary  for  eaminffi 'tohUe  improper^  re» 

moved. 

A  citj  policeman,  reoeivliig  an  annual  -  salary,  was  improper! j  removed  and 
afterward  restored.  During  his  removal  he  earned  money  in  other  employ* 
ments.    Held,  that  this  should  not  be  deducted  from  his  unpaid  salary. 

ACTION  for  balance  of  salary.     The  opinion  states  the  ciEiae. 
The  plaintiff  had  iudgment  below. 

Almei  F,  Jenks,  for  appellant. 

(Varies  J.  Patterson^  for  respondent. 

'  Finch,  J.  This  case  presents  the  question  whether  an  officer 
entitled  by  law  to  a  fixed  annual  salary,  but  prevented  for  a  time 
by  no  fault  of  his  own  from  performing  the  duties  of  his  office,  and 
earning  during  that  time  the  wages  of  another  and  different  em« 
^loyment,  must  deduct  them  from  his  recovery  when  he  sues  for 
his  unpaid  salary.  It  is  quite  true  that  the  question  is  not  raised 
by  the  pleadings,  but  no  objection  was  interposed  on  that  account 
The  necessary  facts  were  proved  or  admitted,  and  upon  them  the 
question  was  presented  to  and  decided  by  the  trial  court  and  an 
exception  taken  to  that  decision.  If  the  question  of  pleading  had 
been  raised  the  difficulty  might  have  been  obviated,  and  an  issue 
tried  and  determined  by  the  consent  of  both  sides^  irrespective  of 
the  shape  of  the  pleadings,  cannot  be  thrust  out  of  the  case  upon 
an  appeal. 

The  plaintiff  was  a  policeman  of  the  city  of  Brooklyn,  duly  ap- 
pointed to  that  office  and  having  entered  upon  the  performance  of 
its  duties.  He  was  attempted  to  be  removed  from  office  by  the 
police  commissioners,  but  upon  a  certiorari  the  order  of  a  removal 
was  reversed  and  the  plaintiff  restored  to  his  office.  Between  the 
order  of  removal  and  that  of  restoration  he  rendered  no  service  as 
policeman,  because  not  permitted  so  to  do,  but  during  the  interval 
resumed  for  a  time  his  old  occupation  as  a  machinist,  and  that 
failing,  engaged  in  work  at  Schutzen  park,  the  character  of  which 
is  not  disclosed;  and  from  these  two  sources  earned,  during  the 
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period  of  his  removal,  the  sum  of  $500.  The  defendant  conceded 
that  plaintiff  was  entitled  to  recover  the  unpaid  salary  of  bisoflBoe^ 
but  insisted  thtft  his  earnings  of  $500  shonld  be  applied  npon  and 
deducted  from  it  The  court  refused  the  deduction,  the  General 
Term  affirmed  the  judgment,  and  the  defendant  brought  thia 
appeal. 

The  nile  sought  to  be  applied  by  the  city  to  the  claim  of  the 
l^laintiff  finds  its  usual  and  ordinary  operation  in  eases  of  master 
and  servant  and  landlord  and  tenant;  relations  not  at  alT  anal- 
ogous to  those  existing  between  the  officer  and  the  State  or 
municipality.  The  rule  in  those  cases  is  founded  upon  the  fact 
that  the  action  is  brought  for  a  breach  of  contract  and  aims  to  re- 
cover damages  for  that  breach,  or  compensation  for  the  servant's 
Ices  actually  sustained  by  the  default  of  the  master.  That  loss  he 
is  required  to  make  as  small  as  he  reasonably  can.  His  discharge 
without  just  cause  is  not  a  license  for  voluntary  idleness  at  the  ex- 
pense of  the  master.  If  ho  can  obtain  other  employment  he-  ia 
^und  to  so,  and  if  he  engages  in  other  service,  what  he  thuseama 
reduces  his  loss  flowing  from  broken  contract.  But  this  rule  of 
damages  has  no  application  to  the  case  of  an  officer  suing  for  his 
salary,  and  for  the  obvious  reason  that  there  is  no  broken  contract 
or  damages  for  its  breach  where  there  is  no  contract  We  have 
often  held  that  there  is  no  contract  between  the  officer  and  the 
9tate  or  municipality  by  force  of  which  the  salary  is  payable. 
That  belongs  to  him  as  an  incident  of  his  office,  and  so  long  as  he 
holds  it;  and  when  improperly  withheld  he  may  sue  for  it  and  re- 
pover  it  When  he  does  so  he  is  entitled  to  its  amount,  not  by 
lorce  of  any  contract,  but  because  the  law  attaches  it  to  the  office; 
i^nd  there  is  no  qtiestion  of  breach  of  contract  or  resultant  damages 
out  of  which  the  doctrine  invoked  has  grown.  We  think  therefore 
it  has  no  application  to  the  case  at  bar,  and  the  courts  below  were 
right  in  refusing  to  diminish  the  recovery  by  applying  the  wages 
yarned. 

The  judgment  should  be  affirmed,  with  costs. 
/  All  concur*  Judgment  affirmed. 
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1^. 


■  ■        (f 

49XI8MBB  y.  Lau  Shobx  and  MiOHiQAV  SouTHBBir  Railway 

COMPAKT.  ] 

Carrier — Mof  in  tranipartaiion  caiu»$d  hg  itrikert, 

A  milnad  company  is  not  leaponalblo  for  dolaj  In  the  tfansportation  of  wMf^ 
.  chandiae  caused  bj  the  riolence  and  intimidation  of  former  emplojeaa  whm, 
.  had  struck,  and  quit  the  employment. 

ACTION  for  delay  in  transporting  lire  stock.    The  opini<Hil 
shows  the  case.     The  plaintiff  had  judgment  below. 

I. 

•  Daniel  H.  McMiUan,  tor  appellant  ^ 

5 
w-  ••• 

;  Adelberi  Mooif  for  respondent. 

*  ■ 

Eabl^  J.  We  are  of  opinion  that  the  learned  trial  judge  fell  inUk 
error  as  to  rules  of  law  of  vital  and  controlling  importance  in  the! 
disposition  of  this  cause. 

'  A  railroad  carrier  stands  upon  the  same  footing  as  other  carriers, 
and  may  excuse  delay  in  the  delivery  of  goods  by  accident  or  mis- 
fortune not  inevitable  or  produced  by  the  act  of  God.  All  that  cui 
1^  required  of  it  in  any  emergency  is  that  it  shall  iezercise  due  care 
tad  diligence  to  guard  against  delay  and  to  forward  the  goods  to 
^eir  destination;  and  so  it  has  been  uniformly  decided.  Wiberl 
v.  ir.  Y.  d  Erie  Railroad  Co.,  1%  N.  Y.  246;  Blackstock  v.  N.  T. 
it  Brie  Railroad  Co.,  20  N.  Y.  48;  s.  c,  75  Am.  Dec.  372. 

In  the  absence  of  special  contract  there  is  no  absolute  duty  rest- 
ing  upon  a  railroad  carrier  to  deliver  the  goods  intrusted  to  it 
within  what,  under  ordinary  circumstances,  would  be  a  reasonablei 
time.  Not  only  storms  and  floods  and  other  natural  causes  may 
Excuse  delay",  but  the  conduct  of  men  may  also  do  so.  An  incen- 
diary may  bum  down  a  bridge,  a  mob  may  tear  up  the  tracks  (NT 
disable  the  rolling  stock  or  interpose  irresistible  force  or  overpower^ 
ihg  intimidation,  and  the  only  duty  resting  upon  the  carrier,  not 
<)therwise  in  fault,  is  to  use  reasonable  efforts  and  due  diligence  to 
Overcome  the  obstacles  thus  interposed,  and  to  forward  the  goods 
to  their  destination. 

While  the  court  below  conceded  this  to  be  the  general  rule,  it 
did  not  give  the  defendant  the  benefit  of  it  because  it  held  that  the 
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men  engaged  in  the  violent  and  riotous  reaistance  to  the  defendant 
were  its  employees  for  whose  conduct  it  was  responsible,  and  in  that 
Holding  was  the  fundamental  error  cominitted  by  it.  It  is  true 
that  these  men  had  been  in  the  employment  of  the  defendant.  But 
they  left  and  abandoned  that  employment.  They  ceased  to  be  ia 
its  service  or  in  any  sense  its  agents,  for  whose  conduct  it  was  re* 
sponsible.  They  not  only  refused  to  obey  its  orders  or  to  render  it  an j 
service,  but  they  willfully  arrayed  themselves  in  positive  hostility 
against  it,  and  intimidated  and  defeated  the  efforts  of  employees  who 
were  willing  to  serve  it.  They  became  a  mob  of  vicious  law  breakem 
to  be  dealt  with  by  the  government,  whose  duty  it  was,  by  the  use  ef 
adequate  force,  to  restore  order,  enforce  proper  respect  for  private 
property  and  private  rights  and  obedience  to  law.  If  they  had 
burned  down  bridges,  torn  up  tracks,  or  gone  into  passenger  cars 
and  assaulted  passengers,  upon  what  principle  could  it  be  held  that 
as  to  such  acts  they  were  the  employees  of  the  defendant  for  whom 
it  was  responsible?  Jf  they  had  sued  the  defendant  for  wages  for 
the  eleven  days  when  they  were  thus  engaged  in  blocking  its  busi* 
ness,  no  one  will  claim  that  they  could  have  recovered. 

It  matters  pot,  if  it  be  true,  that  the  strike  was  conceived  and 
organized  while  the  strikers  were  in  the  employment  of  the  defend- 
ant.  In  doing  that  they  were  not  in  its  service  or  seeking  to  pro- 
mote its  interests  or  to  discharge  any  duty  they  owed  it;  but  they 
were  engaged  in  a  matter  entirely  outside  of  their  employment  and 
seeking  their  own  ends  and  not  the  interests  of  the  defendant. 
The  mischief  did  not  come  from  the  strike  —  from  the  refusal  of 
the  employees  to  work,  but  from  their  violent  and  unlawful  con- 
duct after  they  had  abandoned  the  service  of  the  defendant. 

Here  upon  the  facts,  which  we  must  assume  to  be  true,  there  was 
no  default  on  the  part  of  the  defendant.  It  had  employees  who 
were  ready  and  willing  to  manage  its  train  and  cany  forward  the 
stock,  and  thus  perform  its  contract  and  discharge  its  duty;  but 
they  were  prevented  by  mob  violence  which  the  defendant  could 
not  by  reasonable  efforts  overcome.  That  under  such  circumstan- 
ces the  delay  was  excused  has  been  held  in  several  cases  quite  an- 
alogous to  this  which  are  entitled  to  much  respect  as  authorities. 
Pittsburgh  &  C.  R.  Co.  v.  Haz$nj  84  111.  36;  s.  c,  25  Am.  Bep.  422; 
PittsJmrgK  C  W.  L.  R.  Co.,  v.  Hallowdl,  66  Ind.  188;  8.  c.  3» 
Am.  Rep.  63;  BonnM  v.  Lake  Shore,  etc.,  R.  Co.,  6  Am.  &  £ng* 
B.  Oas.  391;  LAW.  L.  R.  Co.  v.  Junizen.  10  Bradwell.  295. 


JUNE  TEBM,  1886.  839 


•>UMHBaMW««i«MHaMU 


Mnyor,  ^tc.;  6f  New  York  v.  Second  Avenue  lUilraad  CtomiNaij. 

The  cases  of  Weed  y.  Panama  R.  Co.,  17  N.  Y.  '362;  8.  C,  72 
Am.  Dec.  474,  and  Blackslock  y.  If.  IT.  S  Erie  R.  Co.,  1  Bosw.  77; 
affirmed,  20  N.  Y.  48;  8.  c,  75  Am.  Dec  872,  do  not  sustain  the 
plaintiff's  contention  here.  If  in  this  case  the  employees  of  the 
defendant  had  simply  refused  to  diischarge  their  duties,  or  to  w(^k, 
or-  had  suddenly  abandoned  its  service,  offering  no  violence,  and 
causing  no  forcible  obstruction  to  its  business  those  authorities 
could  have  been  cited  for  the  maintenance  of  an  action  upon  prin* 
eiples  stated  in  the  opinions  in  those  cases.  . 

We  are  therefore  of  opinion  that  this  judgment- should  be  re^^ 
Tersed  and  a  new  trial  granted^  costs  to  abide  event 

All  concur;  Judgment  reversed. 


'    '    •  .  •  .... 

llATOBt  'V0<;  0?  Nxw  York  v.  8scokd  Aybitux  Baum>am 

COMPAKT. 

CMS  N.  T.  57S.) 

IBMencB'^  memorandum '^Ume^fook, 

t  '    ■  t       ■ 

.  '  1        ^  .  .   .     .  '  ■    ■•  ■       •■ 

Plaintiff  called  as  a  witness  W.,  the  foreman  who  had  genend  charge  of  the 

'  work,  under  whom  were  two  gang  foremen,  each  having  charge  of  a  separate 

gang  of  laborers.    W.  kept  a  time-book  in  which  was  entered  the  name  of 

each  laborer*    He  visited  the  work  twice  a  day,  and  while  there  he  checked 

..  on  the  .time-l?ook  the  time  of  each  laborer  as  reported  to  him  bj  the  gang 
foremen,  who  did  not  see  the  entries.  He  also  marked  the  men's  names  af ' 
he  saw  them  and  knew  their  faces.  The  gang  foremen  testified  that  the^ 
correctlj  reported  to  W.  the  names  of  the  laborers,  and  if  any  did  not  work 
fall  time  they  reported  that  fact  also,  itpon  this  proof  the  time-book  was 
admitted  in  evidence.    UM,  no  error. 

A  written  memorandum  of  materials  used  was  admitted  in  evidence.  W.,  the 
foreman,  testified  that  he  made  the  entries  from  daily  information  given  him 
by  the  gang  foremen,  and  that  he  entered  the  amounts  as  reported.  Tht 
gang  foremen  testified  that  they  reported  the  amounts  correctly;  neither 
saw  the  entries  made  or  had  any  present  recollection  of  the  specific  quanti* 
ties  so  reported.  It  was  inferable  from  the  testimony  of  one  of  them  that 
when  the  reports  were  made  he  had  personal  knowledge  of  the  facts  re*' 
ported.    BM,  competent. 

ACTION  f6r  breach  of  contract.     The  opinion  states  thepotni. 
The  plaintiff  had  judgment  below. 
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Austin  O^  fox,  for  appelkuit. 

r  ■ 

Z>.  J.  Dean,  for  reqaondeni. 


.1 . »' 


And&bws,  J.  [Omitting  other  points.]  A  more  serioos  ques- 
tion is  raised  by  exception  to  the.  admission  in  endence  of  a  tim»> 
book  kept  by  one  John  B.  Wilt»  and  of  a  written  raemorandnm  or 
account  made  by  him,  offered  to  prove  the  number  of  days'  work 
performed  and  the  quantity  of  material  used.  Wilt  was  a  fonimaB) 
in  the  employ  of  the  department  of  public  works,  and  had  general 
charge  of  the  repairs  in  question.  Under  him  were  two  gang  fore- 
men, or  hedd  payers^  Patrick  Madden  and  Charles  Conghlan,  eikoh, 
having  charge  of  a  separate  gang  of  about  ten  men  employed  on 
the  work.  Wilt  kept  a  time-book,  in  which  was  entered  the  name 
of  each  man  employed.  He  visited  the  work  twice  a  day,  in  the 
itoorning^d  '4ft6hi'ooh/  remaining  from  a  few  minutest  hsSf  "^lli 
hour  each  time,  and  he  testified  that  while  there  he  checked  on  the 
time-book  the  time  of  each  man,  as  reported  to  him  by  the  gang 
foremen.  He  also  testified  that  he  marked  the  men's  names  as  he 
saw  them,  and  that  he  knew  their  faces.  The  .gang  foremen  did 
not  see  the  entries  madiB  by  Wilt,  but  they  testified  that  they  cor- 
rectly repqrtjdd  to  him  each  day  thid  names  of  the  men  who  worked^ 
End  if  any  did  not  work  full  time,  they  reported  that  fact  al^o. 
Upon  this  proof  the  trial  judge  admitted  the  time-book  in  eyidenoe 
against  the  objection  of  the  defendant.  The  trial  judge  also 
admitted  in  evidence,  under  like  objection,  a  written  memorandifm 
or  account,  in  the  handwriting  of  Wilt,  of  materials  used.  Wilt 
testified  that  the  entries  in  the  account  were  made  from  d^ily 
information  furnished  by  the  gang  foremen,  on  the  occasions  of 
his  visiting  the  work,  and  that  he  correctly  entered  the  amounts 
as  reported.  It  does  not  appear  that  he  had  any  persona)  knowU 
edge  of  the  matters  to  which  the  entries  related.  The  gang  fore- 
men were  called  as  witnesses  in  support  of  the  account.  Neither 
of  them  saw  the  entries,  and  on  the  trial  neither  claimed  to  have 
any  present  recollection  of  the  specific  quantities  so  reported  by 
them.  Madden  testified .  that  he  reported  the  correct  amounts  to 
Wilt,  and  it  is  inferable  from  his  evidence  that  when  the  reports 
were  made  he  had  personal  knowledge  of  the  facts  reported. 
Coughlan  also  testified  in  general  tertns  thathe  reported  the  items 
correctly.      But   on   further .  examination   it  appeared  that    hin 
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weporU  to  Wilt  of  the  stone  delirered  at  the  work  were  made  vtpffik 
informatioii  derived  by  him  from  the  carmen  who  drew  the  stonej 
«nd  who  counted  them,  and  who  reported  the  count  to  Goughlan^ 
who  in  torn  reported  to  Wilt  Coughlan  saw  the  carmen  dum^ 
the  stone,  but  he  did  not  Verify  the  count,  but  appears  to  have 
tisamed  its  correctness.  .The  carmen  who- delivered  the  stone 
ime,  not  called  as  witnesses. 

.  iThe  exception  to  the  admission  of  the  time-book  presents  « 
^nesliion  of  considerable  practical  importance.  The  ultimate  fad 
sought  to  be  proved  on  this  branch  of  the  case  was  the  number  of 
4asfi*  labor  performed  in  making  the  repairs.  The  time-book  wai 
aot  admissible  as  a  memorandum  of  facts  known  to  Wilt  and  veri^ 
Sed  by  him.  His  observation  of  the  men  at  work  was  casual,  anil 
tt  cannot  be  inferred  that  he  had  personal  knowledge  of  the  amount 
«f  labor  performed.  His  knowledge,  from  personal  observation; 
was  manifestly  incomplete,  and  the  time-book  was '  made  up;^ 
mainly,  at  least,  from  the  reports  of  the  gang  foremen.  The  time* 
book  was  clearly  not  admissible  upon  the  testimony  either  of  the 
gimg  foremen,  or  of  Wilt,  separately  considered.  The  'gang  fore- 
men knew  the  facts  they  reported  to  Wilt,  to  be  true>  but  they  did 
not  see  the  entries  made,  and  could  not  verify  their  correctness. 
Wilt  did  not  make  the  entries  upon  his  own  knowledge  of  the 
facts,  but  from  the  reports  of  the  gang  foremen.  Standing  upiid 
ids  testimony  alone,  the  entries  were  mere-  hearsay.  But  combin- 
ktg.  the  testimony  of  Wilt  and  the  gang  foremen,  there  was,  first, 
original  evidence  that  laborers  w^re  employed,  and  that  their  tiidii 
#as  correctly  reported  by  persons  who  had  personal  knowledge  of 
tike  facts,  and  that  their  reports  were  made  iii  the  ordinary  cours^ 
«f.  business,  and  in  iiccordance  with  the  duty  of  the  persons  mak^ 
sng  them,  and  in  point  of  time  were  contemporaneous  with  the^ 
trahsactions,  to  which  the  reports  related,  and  second,  evidence  by 
*flie  person  who  received  the  neports,  that  he  correctly  entered  them 
as  reported,  in  the  time-book,  in  the  usual  course  of  his  business" 
and  duty.  It  is  objected  that  this  evidence,  taken  together,  is 
incompetent  to  prove  the  ultimate  fact,  and  amounts  to  nothingf 
more  than  hearsay.  If  the  witnesses  are  believed,  there  can  be  but 
little  moral  doubt  that  the  book  is  a  true  record  of  the  actual  fact- 
There  could  be  no  doubt  whatever, except  one  arising  from  infirm-^ 
tty  of  memory,  or  mistake  or  fraud.  The  gang  foremen  may,t>y 
andstake  or  fraud,  have  misreported  to  Wilt,  and  Wilt  may  either 
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intentionally  or  uixintentioQiilly  have  made  entries  not  in  acoord* 
ance  with  the  reports  of  the  gang  foremen.  But  the  possibility  of 
mistake  or  fraud  on  the  part  of  witoesses:  exists  in  all  cases  and  in 
lespect  to  any  kind  of-  oral  evidence.  .  The  question  arises,  must  a 
material,  ultimate  fact.be  proved  by  the  evidence  of  a  witness  wh<^ 
knew  the  fact  and  can  recall  it,  or  who,  having  on  personal  roeol^^ 
lection  of  the  fact  at  the  time  of  his  examination  as  a  witness,  tes< 
tifies  that  .he  made,  or  saw  made  an  entry  of  the  fact  at  the  time, 
or  recently  thereafter,  which  on  being  produced,  he  can  verify  9$ 
the  entry  he  made  or  saw,  and  that  he  knew  the  entry  to  be  true 
when  made,  or  may  such  ultimate  fact  be  proved  by  showing  by  a 
witness  that  he  knew  the  facts  m  relation  to  the  matter  which  is 

■ 

file  subject  of  investigation,  and  communicated  them  to  another 
at  the  time,  but  had  forgotten  them,  and  supplementing  this  testi-* 
mony  by  that  of  the  person,  receiving  the  communication  to  the 
effect  that  he  entered  at  the  time  the  facts  communicated,  amd  by 
the  production  of  the  book  or  memorandum  in  whieh  tbeentri^ 
were  made.  The  admissibility  of  memoranda  of  the  first-lass  i^ 
well  settled^  They  are  admitted  in  connection  with,  and  as  aazilr 
iliry  to  the  ojral  evidtooe.of  the  n^itness,  and  this  whether  the  wit-s" 
ness,  on  seeing  the  entries^  reballs  the  facts,  or  can  only  rerify  the 
entries  as  a  true  record  made- or  seen  by  him  at,  or  soon  after  the 
transaction  to  which  it  relates.  HcUsey  v.  Sinsebaugh,  15  N*  Y.' 
485;  Guy  v.  Mead,  22  N.  Y.  462. 

The  other  branch  of  the  inquiry  has  not  been  very  distinctly  ad- 
Indicated  in  this  State,  although  the  admissibility  of  entries  made 
under  circumstances  like  those  in  this  case  i^as  apparently  approved 
in  Payne  v.  Hodge,  11  N.  Y.  598.  We  are  of  opinion  that  the  rub 
as  to  the  admissibility  of  memoranda  may  properly  be  extended  so 
as  to  embrace  the  case  before  n&  The  case  is  of  an  account  kept 
in  the  ordinary  course  of  business,  of  laborers  employed  in  the 
prosecution  of  work,  based  upon  daily  reports  of  foremen  who  had' 
charge  of  the  men,  and  who,  in  accordance  with  their  duty,  re- 
ported the  time  to  another  subordinate  of  the  same  common  mas- 
^,  but  of  a  higher  grade,  who  in  time,  also  in  accordance  with 
his  duty,  entered  the  time  as  reported.  We  think  entries  so  made,' 
with  the  evidence  of  the  foremen  that  they  made  true  reports,  and 
of  the  person  who  made  the  entries  that  he  correctly  entered  them, 
a^  admissible.  It  is  substahtially  by  this  method  of  accounts  that 
business  transactions  in  numerous  cases  are  authenticated,  and 
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business  could  not  be  carried  on  and  acconnts  kept  in  many  oasea^ 
without  great  inconyenience,  unless  thi9  method  <4  keeping- and 
proving  accounts  is  sanctioned.  In  a  business  where  many  laboreis- 
are  employed,  the  accounts  must  in  most  cases  «i  necessity  be  kept 
by  a  person  not  personally  cognizant  of  the  facts,  and  from  reports- 

,made  by  others.  The  person  in  charge  of  the  laborers  knows  the 
fact,  but  he  may  not  have  the  skill,  or  for  other  reasons  it  may  be- 
inconvenient  that  he  should  keep  the  account.  It  may  be  assumed 
that  a  system  of  accounts,  based  upon  substantially  the  same 
methods  as  the  accounta  in  this  case,  is  in  accordance  with  th» 
usages  of  business.  In  admitting  an  account  verified^  as  was  tb» 
account  here,  there  is  little  danger  of  mistake,  and  the  admission 
of  such  an  account  as  legal  evidence  is  often  necessary  to  prevent  a^ 
failure  of  justice.  We  are  of  opinion  however  that  it  is  a  proper 
qualification  of  the  rule  admitting  such  evidence,  that  the  account 
must  have  been  made  in  the  ordinary  course  of  business,  and  thai 
it  should  not  be  extended  so  as  to  admit  a  mere  private  memoran- 
dum«  not  made  in  pursuance  of  any  duty  owing  by  the  pei'son 
making  it,  or  when  made  upon  information  derived  from  another 
who  made  the  communication  casnaJly  and  voluntarily,  and  not 

,  under  the  sanction  of  duty  or  other  obligation.  The  case  before 
us  is  within  the  qualification  suggested.  In  Pick  y.  Valentine,  94 
N.  Y.  669,  the  memorandum  there  admitted  was  not  an  original 
memorandum,  but  a  copy  of  a  private  memorandum  made  by  an 
'em|)loyee  of  the  plaintiff  for  his  own  pnrposies/and  not  in  th^ 
course  of  his  duty,  or  in  the  ordinary  bourse  of  business.  The 
priginal  memorandum  was  delivered  by  the  one  who  made  it  ti» 
the  plaintiff,  who  lost  it,  but  testified  that  the  paper  produced  afa'd 
received  in  evidence  was  a  copy.  The  person  who  made  the 
original  memorandum  was  unable  to  verify  the  copy.  The  coiirt 
held  that  the  copy  was  improperly  admitted  in  evidence.  The 
decision  in  Peck  v.  Valentine,  rests  upon  quite  different  facts  from 
those  in  this  case. 

In  respect  to  the  admission  of  the  account,  of  material,  we  think 
that  part  of  the  account  based  upon  the  reports  of  Madden  was 
admissible  on  the  satne  grounds  upon  which  we  have  justified  the 
admission  of  the  time-book.  Madden,  in  substance,  testified  that 
he  knew  the  facts  and  properly  reported  them,  and  Wilt  testified 
that  he  entered  them  as  reported.  The  part  of  the  account  .^f 
materials,  the  items  of  which  were  furnished  by  Conghlan,  wa^  not 
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strictly  adminible.  Goughlaa  does  not  appear  to  have  had  pe^ 
4M>Qal  knowledge  of  the  quantity  of  stone  deliTered  on  his  part  of 
4he  work,  bnt  took  the  ooant  of  the  <)arinan,  and  his  reports  to 
Wilt  were  based  upon  the  reports  of  the  carman  to  him*  The  car- 
anan  was  not  called,  and  the  evidence  of  Wilt  and  Oonghlan  was 
mere  hearsay*  If  the  attention  of  the  oonrt  had  been  called  by  the 
defendant  to  this  part  of  the  account;  and  objection  had  been 
specifically  taken  to  the  items  entered  npon  the  reports  of  Oongh- 
Jan,  the  objection  would,  we  think,  have  been  valid.  Bat  the 
objection  'was  a  general  objection  to  the  whole  account.  It  was 
<dearly  admissible  as  to  the  items  reported  by  Madden,  and  we 
think  the  general  objection  and  exception  is  not  available  to  raise 
the  question  as  to  the  admissibility  of  the  items  entered  on  the 
leport  of  Ooughlan,  independently  of  the  others.  The  whole 
4imount  of  materials  embraced  in  the  recovery  was  small,  and  we 
think  no  injustice  will  be  done  by  affirming  the  judgment. 

The  judgment  ahoold  therefore  be  affirmed. 
i  All  concur.  Judgment  afirmoi.  j 
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J^andtord  and  t$ntmi^^i$»ant  nMeUing  cr  aaaigning  Uam '-^UiMffiif  9$ 

tutignee  to  landlord, 

'Where  a  leasee  parts  with  his  whole  tenn  or  interest  as  lessee,  or  makes  4 
lease  for  a  period  exceeding  his  whole  term,  it  will,  as  to  the  landlord^ 
amount  to  an  assignment  of  the  lease,  and  its  character  ia  not  destrojed,  bj 
the  reservation  therein  of  a  new  rent  to  the  assignor  with  apower  of  re-enter- 
ing for  non-payment,  or  by  its  assumption  of  the  character  of  a  sul^lease; 
and  the  assignee,  so  long  as  he  continaes  to  hold  the  estate,  is  liable  directly 
to  the  landlord  on  all  covenants  in  the  original  lease  which  run  with  the 
land,  including  the  covenant  to  pay  rent. 

An  estate  to  arise  inftUuro  cannot  be  tacked  on  to  the  estate  of  a  lessee  who 
has  assigned  his  whole  term,  so  as  to  create  a  reversion  in  him  and  establish 
the  relation  of  landlord  and  tenant  between  him  and  his  assignee,  so  far  as 

' '  strictly  reversionary  rights  are  concerned,  or  prevent  that  relation  from  exist- 
ing between  the  assignee  and  the  original  landlord. 

ACTION  for  rent    The  opinion  ghowB  the  case.    The  defend- 
ant  had  judgment  below. 
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r  Samuel  Hand,  for  appellant 
E.  B.  HinsdaUy  for  respondent. 

Bapallo,  J.  The  only  question  in  this  c^use  is  whether  the  de» 
fendanty.  by  entering  into  the  contract  of  May,  1876,  with  the* 
Flashings  North  Shore  and  Central  Railroad  Oompainy,  came  into 
Bnch  a  relation  with  the  original  lessor  of  the  railroad  in  qtiestion,. 
represented  by  the  plaintiff,  as  to  subject  it  to  liability  directly  tdi 
her  for  the  rent  reserved  by  the  original  lease  of  January,  1873,. 
from  her  devisor,  Alexander  T.  Stewart,  to  the  Central  BailroiMt 
Ck>mpany  of  Long  Island.  The  facts  are  sb  fully  stated  in  the* 
opinion  of  my  learned  brother  Finch,  J:,  that  it  is  not  necessarjr. 
to  repeat  them  in  detail 

That  the  contract  of  A.  T.  Stewart  with  the  Central  Railroad. 
Company  of  Long  Island,  dated  January,  1873,  was  a  lease  of  the. 
road  for  the  term  of  fifty  years,  cannot,  I  think,  be  disputed,  thuA 
far  in  the  discussions  in  this  court  it  has  been  conceded.     The 
annual  rent  reserved  was  a  percentage  upon  the  agreed  cost  of  the 
road,  liable  to  be  augmented  by  a  percentage  upon  such  further  • 
expenditures  as  might  be  made  by  the  landlord  during  the  temu  - 
If  this  had  been  all  of  the  contract  there  would  have  been  no  differ*^ 
ence  of  opinion  between  us;  but  it  contained  further  provisions- 
which  have  given  rise  to  the  present  discussion. 
'  The  ordinary  covenant  to  surrender  the  demised  premises  on  the 
last  day  of  the  term  was  made  subject  to  the  further  provisions  of 
the  contract,  which  were  that  the  lessee  covenanted  at  the  expirar 
tion  of  the  said  term  of  fifty  years  from  January  7,  1873,  to  pay  to . 
the  lessor  the  principal  sum  by  him  expended  on  the  road,  and  that 
upon  such  payment,  but  not  before,  the  payment  of  rent  should 
thereafter  cease,  such  rent  however  to  be  paid  up  to  such  time,  and 
that  upon  such  payment  of  such  principal  sum  the  lessee,  its  suc- 
cessors or  assigns,  should  not  surrender  the  demised  premises,  but 
should  be  vested  with  the  fee-simple  of  the  right  of  way  and  all  ther' 
property  appurtenant  thereto,  owned  by  the  lessor,  and  that  the 
contract  should  thereupon,  and  upon  such  payment,  be  deemed  a 
sufficient  grant  or  deed  of  oonveyance,  and  that  the  kssor  shoold 
then  execute  such  further  deed  as  might  be  necessaxy,  eta 

Until  the  payment  of  the  principal  sum  however^  the  rent  waa  t» 
continue,  and  the  lease  contained  the  usual  profiaiom  lor  xe-enti^ 
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for  non-payment  of  rent  or  the  breach  of  the  other  covenants  in  the 
instrament,  which  were  nnmerous. 

In  June,  1874,  the  entire  interest  of  the  Central  Oompany,  under 
this  lease  and  contract,  became  yeatecl  in  the  Flushing,  North  Shore 
4ind  Central  Railroad  Company,  to  whom  the  contract  was  assigned, 
and  in  May,  1876,  the  latter  company  entered  into  the  agreement 
with  the  defendant  which  is  set  forth  in  the  opinion  of  Fin^gh,  J., 
imd  the  effect  of  which  is  now  in  question.  The  main  feature  of 
that  agreement,  to  which  it  is  necessary  for  the  purposes  of  this 
discussion  to  refer,  is  that  the  last-named  company  leased  to  the 
defendant  the  whole  of  the  property  which  was  demised  by  Stewart 
to  the  Central  Railroad  Company,  and  for  a  term  longer  than  that 
of  the  original  lease,  yiz.,  for  the  term  of  ninety-nine  years.  It 
thus  transferred  to  the  defendant  the  entire  term  during  which  the 
Central  Railroad  Company  was  to  hold  the  demised  premises  as 
lessee  of  Alexander  T.  Stewart,  and  left  no  particle  of  that  term 
in  the  original  lessee  or  in  its  first  assignee,  the  Flushing,  North 
Shore  and  Central  Railroad  Company,  and  the  question  now  before 
us  is,  whether  it  operated,  as  between  the  original  lessor,  Stewart, 
or  his  devisee,  and  the  defendant,  as  an  assignment  of  that  entire 
term,  and  thus  established  a  privity  of  estate  between  them  which 
rendered  the  defendant  liable  to  the  original  lessor,  or  whether  it 
was,  as  between  those  parties,  a  mere  sub^lease  under  which  the 
defendant  was  liable  only  to  its  immediate  lessor. 

The  rules  relating  to  the  effect  of  an  assignment  of  a  lease  are  so 
well  settled  that  it  is  hardly  necessary  to  do  more  than  refer  to 
them.  Where  a  lessee  assigns  his  whole  estate,  without  reserving 
any  reversion  therein  in  himself,  aprivity  of  estate  is  at  once  created 
between  his  assignee  and  the  original  lessor,  and  the  latter  has  a 
right  of  action  directly  against  the  assignee,  on  the  covenant  to  pay 
i^nt,  or  any  other  covenant  in  the  lease  which  runs  with  the  land; 
but  if  the  lessee  sublets  the  premises,  reserving  or  retaining  any 
such  reversion,  however  small,  the  privity  of  the  estate  is  not  estab* 
lished  and  the  original  landlord  has  no  right  of  action  against  the 
sub-lessee,  there  being  neither  privity  of  contract  nor  of  estate  be* 
tween  them.  Where  n  lessee  of  land  leases  the  same  land  to  a  third 
party,  the  question  has  often  arisen  whether  the  second  lease  is  in 
legal  effect  an  assignment  of  the  original  lease,  or  a  mere  sub-lease. 
The  question  has  frequently,  and  probably  most  generally,  arisen 
between  the  lessee  and  his  transferee,  and  much  confusion  will  be 
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ayoided  by  observing  tbe  distinction  between  those  cases,  and  cases 
where  the  question  has  been  between  the  transferee  and  the  original 
landlord.  In  the  latter  class  of  cases  the  rule  is  well  settled  that 
if  the  lessee  parts  with  his  whole  term  or  interest  as  lessee,  or  makes 
a  lease  for  a  period  exceeding  his  whole  term,  it  will,  as  to  the 
landlord,  amount  to  an  assignment  of  the  lease,  and  the  essence  of 
the  instrument  as  an  assignment,  so  far  as  the  original  lessor  is  con- 
cerned, will  not  be  destroyed  by  reserving  anew  rent  to  the  assignor 
with  a  power  of  re-entering  for  non-payment,  nor  by  its  assuming, 
by  the  use  of  the  word  demise  or  otherwise,  the  character  of  a  sub- 
lease; and  the  assignee,  so  long  as  he  continues  to  hold  the  estate,' 
is  liable  directly  to  the  original  lessor  on  all  covenants  in  the 
original  lease  which  run  with  the  land,  including  the  covenant  to* 
pAj  rent.  Taylor's  Landl.  &  Ten.  (7th  ed.)  109;  Hicks  v.  Down- 
ing,  1  Lord  Baym.  99;  Palmer  v.  Ediaards,  1  Doug.  187;  SmitA  v. 
MapUback,  1  T.  R.  Ul;  Porter  r.  French,  9  Irish  Law  R.  514; 
Parmmler  v.  Weier,  8  Taunt  593;  Doe  v.  Batemah,  2  Bam.  &  Aid. 
168;  Wallaeton  v.  HakeweU,  3  Scott  N.  R.  616;  Pluck  v.  Digges,  5* 
Bligh  (N.  S.),  31;  Beaumontt.  Marquis  of  SalUbury,  19Beav.  198; 
Th^n^ne  v.  Woolcombe,  3  Bam.  ft  Aid.  586. 

But^  as  Detween  the  original  lessee  and  his  lessee  or  transferee, 
eyen  though  the  original  lessee  demises  his  whole  term,  if  the  parties 
intend  a  lease,  the  relation  of*  landlord  and  tenant,  as  to  all  but 
fltrictly  reversionary  rights,  will  arise  between  them. 

The  effect  therefore  of  a  demise  by  a  lessee  for  a  period  equal  to 
or  exceeding  his  whole  term  is  to  divest  him  of  any  reversionary 
right  and  render  his  lessee  liable,  as  assignee,  to  the  original  lessor, 
but  at  the  same  time  the  relation  of  landlord  and  tenant  is  created 
between  the  parties  to  the  second  demise,  if  they  so  intended. 
Taylor  Landl.  ft  Teh.  (7th  ed.)  109,  note  s,  16  n.  5;  1  Washb.  Real 
Estate,  515  (4th  ed.),  n.  6;  Adams  v.  Beach,  1  Phil.  99,  178; 
IndiatiapolU,  etc.,  B.  Co,,  v.  Cleveland  etc.,  R.  Co.,  45  Ind.  281; 
Lee  V.  Payn,  4  Mich.  106;  Lhyd  v.  Cosens,  2  Ashm.  138;  Wood 
Landl.  and  Ten.  (Banks'  ed.),  §  347.  These  rules  are  fiilly  recog- 
nized in  this  State.  Prescott  v.  De  Forest,  16  Johns.  159 ;  Bedford 
T.  Terhune,301i.  Y.  453,  457;  Davis  y.  Morris,  36  N.  Y.  569;, 
Woodhull  V.  Rosenthal,  61  N.  Y.  382,  391,  392. 

There  can  be  no  doubt  that  in  the  present  case  the  original  les* 
8^  of  Stewart  parted  with  its  whole  term  of  fifty  years  and  that 
the  defendant  acquired  it     The  Central  Railroad  Company  as-' 
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signed  the  entire  contract,  embracing  the  term  of  fifty  years  as  well 
as  the  right  of  purchase  of  the  fee  at  the  end  of  fifty  years,  to  the 
Flashing,  North  Shore  and  Central  Railroad  Company,  and  I  do 
not  understand  it  to  be  denied  by  any  one  that  that  company  be- 
came liable  to  Stewart  directly  on  the  coYcnants  in  the  lease  as  asr 
signee  of  the  entire  interest  of  the  lessee.  But  the  Flashing,  North 
Shore  and  Central  Railroad  Company,  by  its  contract  with  the  de- 
fendant, did.  not  assign  to  the  latter  the  right  of  purchase  at  the  ead 
of  the  term  of  fifty  years.  It  however  leased  the  road  to  the  de- 
j^endant  for  the  term  of  ninety-nine  years,  and  the  defendant  oor- 
enanted  to  surrender  the  demised  premises  to  its  immediate  lessor  aJb 
the  end  of  the  ninety-nine  years.  That  term  however  being  greater 
than  the  term  of  fifty  years  granted  in  the  original  lease,  the  instru- 
ment operated  as  an  assignment  of  that  term,  and  left  no  retersion- 
therein  in  the  Flushing,  North  Shore  and  Central  Railroad  Company, 
consequently  during  the  continuance  of  theterm  of  fifty  years  there 
was  a  perfect  privity  of  estate  between  the  defendant  and  the  <»*!£;- 
ipal  lessor,  and  the  legal  estate  in  reversion  was  in  the  original 
lessor  during  the  fifty  years,  and  he  or  those  succeeding  to  his  estate 
were  both  legally  and  equitably  entitled  to  the  rents  and  had  a 
right  of  action  therefor  directly  against  the  defendant  by  reason  of 
this  privity  of  estate. 

It  is  contended  that  the  Flushing,  North  Shore  and  Central  BaO- 
road  Company,  as  the  assignee  of  the  Central  Railroad  Company, 
had  more  than  the  term  of  fifty  years  granted  in  the  original  leaae 
liecause  it  was  also  assignee  of  the  contract  of  Stewart  by  which,  in 
case  at  the  end  of  the  term  the  Central  Railroad  Company  should 
have  performed  the  covenants  in  the  lease  and  should  then  pay  to 
Stewart  the  principal  sum  expended  by  him  in  the  constraction  of 
the  road,  the  contract  should  operate  as  a  conveyance  in  fee  of  the 
demised  premises.  That  under  this  contract  the  Flushing,  North 
Sjhore  and  Central  Railroad  Company  was  the  equitable  owner  of 
the  fee  as  well  as  of  the  term,  and  was  in  possession  under  both 
titles  when  it  leased  to  the  defendant;  that  the  lease  to  the  defend- 
ant, being  for  only  ninety-nine  years,  did  not  transfer  its  entire  in- 
terest in  the  premises,  but  left  in  it  a  reversion  at  the  expiration  of 
that  term,  at  which  time  the  defendant  covenanted  to  surrender  to 
it,  and  consequently  its  lease  to  the  defendant  was  not  an  assign- 
ment  but  a  sub-lease.  The  argument  would  be  very  forcible  if  the 
question  arose  between  the  defendant  and  the  Flushing,  North 
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Sfaoreand  Oentral  Bailroad  Company,  and  were  whether  the  rela- 
tion of  landlord  and  tenant  sabsisted  between  tbenu  Bat  it  has  no 
ii^plioation  to  the  quostion  upon  which  this  case  tnrns.  The  equi- 
table estate' in  reversion  claimed  to  be  in  the  Flushing,  North 
Shore  and  Central  Bailroad  Company  as  purchaser,  is  not  a  rever- 
sion in  the  term  of  fifty  years.  The  whole  of  that  term  has  been 
transferred  to  the  defendant,  not  a  particle  of  it  is  retrained'  by  i^ 
immediate  lessor,  and  there  is  absolutely  nothing  intervening 
bcrtween  the  estate  of  the  defendant,  as  assignee  of  the  lessee  for  the 
fifty  years,  and  the  legal  estate  in  reversion  of  the  original  lessor  or 
his  devisee;  and  the  right  to  the  rents  follows  that  legal  estate  in 
ifeversion.  The  owners  of  the  equitable  estate  claimed  have  no 
right,  legal  or  equitable,  to  the  rents.  During  the  term  of  fifty  years 
i^e  original  lessor  or  his  devisee  are  entitled  to  them,  and  the 
wliole  term  of  fifty  years  being  vested  in  the  defendant,  it  is  directly 
liable  to  the  holder  of  the  legal  estate  in  reversion,  there  being  a 
pnviij  of  estate  between  them.  If  a  present  equitable  right  to  the 
ireats  vested  in  the  same  parties  in  whom  the  equitable  estate  in  re- 
version is  alleged  to  be  vested,  different  questions  niight  arise.- 
The  fact  that  the  lease  to  the  defendant  reserves  a  different  rent 
from  that  reserved  in  the  original  lease,  with  a  clause  for  re-entry, 
toannot  affect  the  question  as  between  the  parties  to  the  present 
ebntroVersy^  of  its  operating  in  law  as  an  assignnient  of  the  term* 
These  points  were  expressly  adjudicated  in  the  cases  of  Doe  v. 
Saieman,  2  Bam.  &  A^.  16S;  Wollasion  \,  Hakewell,  3  Scott  N. 
B.  616*  Neither  can  the  covenant  to  surrender  have  any  bearing. 
It  was  a  covenant  to  surrender  at  the  expiration  of  the  ninety-nine 
years'  lease  long  after  the  expiration  of  the  fifty  years'  lease.  Where 
in  an  assignment  of  a  lease  or  in  a  demise  by  the  lessee  for  the  same 
term  as  that  granted  by  the  original  lease,  there  is  a  covenant  to  sur- 
render to  the  assignor,  this  has  in  some  cases  been  held  to  prevent 
the  sub-lease  from  operating  as  an  assignment;  but  this  has  been 
because  the  whole  instrument,  taken  together,  has  been  held  to 
reserve  to  the  original  lessee  some  fragment  of  the  original  term, 
though  almost  inappreciable  in  point  of  duration,  as  in  the  case  of 
Post  V.  Kearney,  2  N.  Y.  394;  8.  c,  51  Am.  Dec.  303,  where  the 
assignee  of  a  lease  demised  the  premises  for  the  residue  of  his  term, 
reserving  the  right  to  a  delivery  of  possession  by  his  assignee  to  him 
on  the  last  day  of  the  term,  and  a  right  to  intermediate  possession 
in  c8b6  the  bnildings  should  be  destroyed  by  fire.  These  reserva- 
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tions  were  held  safficient  tc  characterize  the  demise  as  a  anb-leaM 
and  not  an  assignment.  The  right  to  possession  on  the  last  iaj 
would  leaye  a  fragment  of  that  day  of  the  term  in  the  assignor,  and 
,  was  sufficient  to  create  a  technical  reyersion  and  thus  prevent  a 
privity  of  estate  between  his  lesse*  and  the  original  lessor* 

In  Collins  y.  Basbrouck,  66  N.  Y.  167;  a.  c,  15  Am.  Bep.  407« 
the  sub-lease  was  of  part  of  the  demised  premises  and  was  for  only 
two  years  and  seven  months  out  of  a  term  of  ten  years  and  expired 
four  years  before  the  original  lease,  but  the  sub-lessee  had  the  priT- 
ilege  of  four  years  more,  provided  he  gave  two  months'  notice.  The 
action  was  ejectment  brought  by  the  original  lessor  against  an  as^ 
signee  of  the  second  lessee,  claiming  that  the  original  lease  had 
been  forfeited  by  the  breach  of  a  covenant,  on  the  part  of  the  lessee, 
which  it  contained,  that  he  would  not  sub-let  or  re-let  the  demised 
premises  or  any  part  thereof  without  written  consent,  etc*,  under 
penalty  of  forfeiture  of  the  term,  and  the  sub-lease  before  referred 
to  was  claimed  to  be  a  breach  of  that  covenant  The  judgment  be* 
low  was  for  the  landlord  but  it  was  reversed  in  this  court  on  the 
ground  that  the  alleged  forfeiture  had  been  waived  by  the  landlord* 
In  the  opinion,  the  question  is  discussed  whether  the  sub-lease 
amounted  to  an  assignment  of  the  term  of  the  original  lease,  or  a 
mere  sub-letting  or  re-letting  of  part  of  the  demised  premises.  This 
question,  in  view  of  the  result  reached  on  the  question  of  waiver, 
ceased  to  be  controlling,  but  in  discussing  it  the  learned  judge  de- 
livering  the  opinion  made  some  remarks  touching  the  effect  of 
reserving  a  new  rent  in  the  sub-lease,  and  of  reserving  to  the 
original  lessee  a  right  of  re-entry  for  a  breach  of  condition  by  his 
lessee,  which  have  given  rise  to  some  confusion.  The  features  of 
the  instrument,  which  are  above  referred  to,  would  be  proper  subr 
jects  of  consideration  for  the  purpose  of  determining  whether  the 
relation  of  landlord  and  tenant  was  created  as  between  the  original 
lessee  and  his  lessee,  and  bore  upon  the  question  then  before  the 
court,  viz. :  Whether  the  second  lease  was  a  sub-letting  or  ro-letting 
of  part  of  the  demised  premises,  which  constituted  a  breach  of  the 
t^ovenant  not  to  sub-let  or  re-let  But  the  question  of  privity  of 
estate  between  the  original  lessor  and  the  lessee  of  his  lessee  was 
not  in  the  case.  The  determination  of  the  question  depends  upon 
whether  the  whole  of  the  term  of  the  original  lessee  became  vested 
in  his  lessee,  and  the  circumstances  that  the  second  lease  reserve^ 
a  different  rent  or  a  right  to  rcwentry  for  breach  of  condition  are 
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'immateriaL  Doe  t.  Buieman,  2  Barn.  &  Ad.  166;  Wollasion  V. 
Bah&w$a,  3  Scott's  N.  R  616;  Prescott  y.  Db  lin-e^t,  16  Johns!  159^; 
Uacon  Abr.,  Leases,  1,  3;  Palmers.  Edwardsyl  Doug.  187;  Smith 
w.  Maplebact,  1  Tej-m  R.  441;  Smiley  t.  Van  Winkle,  6  Cti.  605'; 
Layd  ?.  Cozens,  2  Ashm.  138;  2  Preston  Oon.  124;  Taylor  Landl.  and 
Ten.  (7th  ed.),  §  109;  1  Washb.  Real  Prop.  515,  §  6.  The  cases 
i^hich  hold  that  where  a  lessee  sub-leases  the  demised  premises  to^ 
the  whole  of  his  term,  bnt  his  lessee  coYcnants  to  surrender  to  himi 
at  the  end  of  the  term,  the  sub-lease  does  not  operate  as  an  assign* 
menty  proceed  upon  the  theory  that  by  reason  of  this  covenant  to 
snrrender  some  fragment  of  the  term  remains  in  the  original 
lessor.  In  most  of  the  cases,  and  in  the  earlier  cases  in  which  this' 
doctrine  was  broached,  the  language  of  the  coYenant  was  that  the 
Mb-lessee  would  surrender  the  demised  premises  on  the  last  day  of! 
the  term. 

In  PiggoU  y.  Mason,  1  Paige,  412,  by  the  original  lease,  the  lessee' 
had  thirty  days  after  the  expiration  of  the  lease  to  remoYe  buildingt' 
from  the  demised  premises.  His  assignee  sab-leased  for  the  residue* 
of  the  term,  and  his  lesdee  coYcnanted  to  surrender  possession  *^  dii' 
the  last  day 'of  the  term. '^ 

In  Post  Y.  Kearney,  2  N.  T.  394;  s.  c,  51  Am.  Dec.  303,  the  coy-* 
^nant  of  the  sub-lessee  was  that  **  on  the  last  day  of  his  term  he] 
Would  surrender  the  possession  of  the  demised  premises  to  his| 
lessor."    Page  396.  \ 

Some  fragment  of  that  last  day  was  therefore  reserved  to  the 
original  lessee,  for  he  was  entitled  to  the  surrender  during  some' 
portion  of  the  last  day.  This  was  held  sufficient  to  establish  a' 
technical  reversion  in  the  original  lessee  and  thus  prevent  a  privity' 
of  estate  from  arising  between  his  lessee  and  the  original  landlord.' 
The  same  theory  has  been  subsequently  adopted  in  cases  where  the' 
language  of  the  covenant  has  been  that  the  second  lessee  would  sur-' 
render  to  his  lessor  at  the  expiration  of  the  term  of  the  sub-lease, ' 
ii^ithout  adverting  to  any  distinction. 

\n  Oanson  v.  Tifft,  71  N.  Y.  48,  54,  the  sub-lease  provided  that* 
Kt  the  expiration  of  the  term,  or  other  sooner  determination  of  the 
demise,  the  lessee  should  surrender  the  demised  premises  to  the' 
lessor,  and  the  court  say:    ''This  constitutes  a  sub-lease  of  the 
][)remise8,  and  not  an  assignment  of  the  entire  term." 
'  It  is  obvious  that  the  covenant  to  surrender  cannot,   in  the^ 
{»l*esent  case,  have  the  effect  whidh  wto  given  to  it  ill  the  cases  ditddp^ 
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for  it  waB  to  surrender  at  the  expiration  ot  a  term  of  ninety- niii0 
yoarst  the  original  lease  being  for  only  fifty  years,  and  there  is  nc 
iheory  npon  which  it  can  be  pretended  that  any  vestige  of  that 
term  or  of  any  reversion  therein  remains  in  the  lessor  ot  the  defendr 

The  agreement  to  transfer  the  fee  to  the  lessee  did  not  merge  the 
term  of  fifty  years,  nor  to  prevent  the  relation  of  landlord  and  t^n^ 
Sknt  subsisting  between  the  original  lessee  cnr  its  transferee,  of  the 
term,  during  its  continuance.  The  lessee  was  to  become  entitled  tQ 
^e  fee  only  in  ease , it  performed  the  covenants  and  paid  the  pnoci^ 
|ial  of  .the  cost  of  the  road,  and  the  lea^e  provides  in  terms,  that  poe 
suph  payment  being  made,,  but  not  before,  the  rent  reserved  m  the 
ijejase  shall,  cease.  The  payment  of  this  principal  sum  Ajbiheend  oC 
t^afiffy  years,  as  well  as  4>f  fthe  other  sums  re^^yed,  was  by  the. 
very  terms  of  the  contract  made  a  condition  precedent  to  the  vesl-i 
^.of  the  fee  in; the  lessee;  In  this  respect  the  cape  does  not  differ 
iu  substance  froD[L  Bosiwickj.  FrankfiM,  7^  N.  ¥^207,  where  ai' 
if|milar  covenant  to  convey,  a  fee  to  the  lessee  was  held  not  to  creatci 
^,equitable  estate  in  fee  ia;the  lessee,  in  which  ^ia  ^sj^te  as  lessee^ 
merged,  but  that  the  lease  remained  in  full  force,  apd  the  relatioi% 
of  landlord  and  tenant  continued,  until  performance  of  thecoptFact 
q^  purchase,  and  the  landlord  was  entitled  to  dispo^se^s  the  lesaeet. 
by  summary  proceedings  against  him  as  tenant.  .In  that  case  it  wa* 
hold  that  the  doctrine  which  treats  an  individual,  who  has  con-r 
tracted  for  the  purchase  of  land  as  the  owner,  conlfd  not  be  applied 
when  the  intention  of  the  parties  was  clearly  adverse  to  such  a  pre*, 
sumption,  and  that  a  provision  in  the  contract,  that  unless  carried 
out  at  the  time  named,  it  should  become  void,  negatived  such  an, 
intention.  Here  the  provision  is  that  the  lessee  shall  hold  as  tenant, 
fpr  the  term  of  fifty  years,  paying  rent,  and  at  the  end  of  the  fifty 
years  the  lessee  shall  pay  to  the  lessor  the  principal  sum  by  himi 
expended  upon  the  road,  and  that  upon  such  payment  *'  but  not< 
before  "  the  rent  should  cease,  such  rent  however  to  be  paid  up  to 
such  time,  and  upon  such  payment  ot  the  said  principal  sum  the 
lessee  to  be  vested  with  the  title;  the  right  to  re-enter  for  non-pay* 
ment  of  rent  of  breach  of  covenants  being  fully  reserved. 
.  These  provisions  plainly  manifest  an  intention  that  no  title,  ex- 
cept an  estate  for  years,  shall  vest  in  the  lessee  until  the  end  of  the 
term  and  the  payment  of  the  principal  and  all  rent  in  arrears,  and 
that  in  the  meantime  the  fee  and  the  reversion  shall  remain  in  the 
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lessor.  Until  the  expiration  of  tlie  term  the  onlj  estate  which 
▼ested  in  the  lessee  was  an  estate  for  years,  which  was  entirely  sep^ 
arable  trom  the  right  to  acquire  the  fee.  The  lessee  could  assign 
the  term  and  retain  the  contract  for  the  purchase  of  the  fee,  and  by 
toch  an  assignment  tlie  assignee  would  be  brought  into  priyity 
with  the  original  landlord  who  would  be  entitled  to  his  action  di^ 
tectly  against  the  assignee  of  the  term  so  long  as  it  continued  such  ' 
lusignee.  It  could  divest  itself  of  this  liiibility  at  any  time  before 
rent  had  accrued  by  assigning  oyer  the  term,  but  so  long  as  it  con- 
tinued to  hold  the  term  it  held  as  tenant  of  the  original  landlord, 
and  was  subject  to  be  proceeded  against  as  such.  The  original 
lessee,  or  the  lessor  of  the  defendant,  as  has  been  shown,  retained 
no  portion  of  the  term  and  consequently  no  i*6yersion.  Whatever 
equitable  rights  it  may  have  had  were  to  arise  infuiuro.  An  estate 
to  arise  infuturo  cannot  be  tacked  on  to  the  estate  of  a  lessee  who 
has  assigned  his  whole  term,  so  as  to  create  a  reversion  in  him  and 
Mablish  the  relation  of  landlord  and  tenant  between  him  and  thei 
{Mftibn  to  whom  he  has  assigned  his  term,  so  far  as  strictly  reyer->> 
iionaify  rights  are  concerned,  or  prevent  that  relation  from  existing 
Mt^een  such  person  and  the  originid  landlord. 
>  In  Pr^seoit  v.  DeFbrest,  16  Johns.  159,  Stewart  leased  a  house  to 

■  -  •■ 

8atierle&  for  one  year  from  the  1st  of  May,  1817.  I^atterlee  then 
leased  part  of  the  house  to  the  plaintiff  at  $i,00(>  per  annum,  imyai^ 
Ue  quarterly,  for  the  same  term  for  which  he  had  taken  it  On 
ihe  l«t  of  February,  1818,  Satterlee  obtained  a  new  lease  of  thtf 
bouse  from  the  landlord  for  one  year  from  the  1st  of  May,  1818.- 
On  the  2d  of  March,  1818,  Stewart  distrained  the  goods  of  thtf 
])laintifF  on  the  premises  for  rent  in  arrears  and  sold  them  in  due 
iorm,  and  the  defendant  became  the  pafchaser.  The  right  to  dis-^ 
train  for  rent  was  incident  to  and  inseparable  from  the  reversion, 
and  it  was  held  that  Satterlee  had  no  reversion;  that  the  lease  from 
him  to  the  plaintiff,  being  for  the  whole  of  his  own  term,  must  be 
deemed  an  assignment  and  not  an  under-letting,  although  it  wair 
for  only  part  of  the  premises,  and  reserved  a  new  rent,  pttyable  to 
himself;  that  there  was  no  privity  of  estate  between  him  and  the 
plaintiff,  but  privity  of  contract  merely;  that  although  ai  the  time 
of  the  distress  Satterlee  had  a  second  lease  from  'Hslj  1,  1818,  to 
May  1,  1819,  that  extension  of  his  term  did  not  operate  to  vest  a 
reversion  in  him  because  it  was  to  commence  infuturo,  and  in  the 
meantime  the  reversion  continued  in  Stewart,  the  original  land* 
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)0Td,  who  bjr  ceason  of  priyity  of  estate  had  the  right  to  sae  thf 
plaintiff  or  distrain  her  goods  fpr  tlie  rent  due  him.  On  Uiis 
^ound  the  di^triess  by  Satterlee  was  held  void.  JSo  in  the  present 
case  the  title  of  the.defendant's  lessor,  under  the  Stewart  contract^ 
to  the  fee  of  the  demised  premises,  was  not  to  commence  until  the 
end  of  the  term  of  fifty  years,  and  the  payment  of  the  purchase- 
money,  and  whatever  equitable  rights  the  defendant's  lessor  may 
have  had  under  that  contnract,  it  is  clear  that  in  the  meantime  the 
legal  estate  in  reyersion  continued  in  Stewart  and  his  devisee,  and 
the  right  to  the  rent  followed  the  reversion.  The  contract  was 
not  a  present  sale  of  the  fee,  under  which  the  equitable  title  vested 
in  the  purchaser  and  the  title  to  the  purchase-money  in  the  vendor^ 
but  was  for  a  sale  to  take  place  mfaturo,  that  is,  at  the  end  of  the 
fifty  years.  It  was  expressly  stipulated  in  the  Stewart  contract 
that  the  rent  payable  to  Stewart  should  cease  at  the  end  of  the 
fifty  years  and  not  before,  and  that  then  on  the  payment  of  the 
stipulated  sum  the  lessee  should  become  vested  with  the  fee.  Thie 
was  in  substance  a  contract  that  Stewart's  lessee  should  hold  as  tU 
tenant  under  the  lease  until  the  expiration  of  the  term,  and  that 
the  other  rights  secured  by  the  contract  should  then  commence  to 
operate.  Whether  they  will  then  ripen  into  a  title  depends  upon 
whether  the  lessor  of  the  defendant  performs  the  conditions  pre* 
cedent  upon  which  the  vesting  of  the  title  is  conditioned. 

In  Langford  v.  Semmes,  3  Elay.  &  Johns.  220,  a  lessee  for  a  term 
of  ninety-nine  years,  with  the  option  of  purchasing  the  fee-simple 
in  reversion,  granted  a  lease  for  a  term  which  exceeded  the  residue 
of  his  own  term,  and  it  was  held  that  this  lease  established  a  privity 
of  estate  between  the  last  lessee  and  the  original  lessor.  The  case 
is  not  precisely  in  point,  because  here  there  was  an  unconditional 
contract  to.  pay  the  cost  of  the  road  at  the  end  of  the  term,  and 
that  on  such  payment  the  title  should  vest,  but  nevertheless  the 
vesting  of  the;  title  was  conditioned  on  the  lapse  of  the  fifty  years, 
imd  on  the  payment  being  made  at  the  end  of  the  term.  This  con- 
tract however  did  not  operate  to  enlarge  the  term  of  the  original 
lease,  it  was  separable  from  the  estate  for  years  held  by  the  original 
lessee,  and  the  transfer  of  the  whole  of  that  term  to  the  defendant, 
while  the  legal  estate  in  reversion,  together  with  the  legal  and 
equitable  right  to  the  rents,  were  in  the  plaintiff,  established  a 
privity  of  estate  between  the  defendant  and  the  plaintiff  which 
entitled  her  to  maintain  this  action  directly  against  the  defendant 
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fa.  the  coreiuuit  to  pay  xant  contained  in  the  original  lease  from 
Stewart. 

:  The  judgment  of  the  QenenJ  and  Special  Terms  shoald  be  re- 
iwrsed  and  a.  new.  trial,  ordered^  with  costs  to  abide  the  eyent. 

F1NCH9  J*  (dissenting) j  The  characteristic  difference  between 
ain  assignment  of  his  lease  and  an  nnder-letting  by  the  original 
tenant  resides  in  the  inquiry  whether  as  a  result. of  the  transaction 
the  primary  lessee  has  transferred,  his  whole  and  entire  estate  and 
completely  parted  with  his  title,  or  has  retained  in  himself  some 
fragment  or  shred  of  hisestate,  either  substantial  or  even  formal; 
and.technicaL  An  under-letting  implies  a  constituted  relation  of 
landlord  and  tenant  between  the  parties  contracting;  and  that  in. 
turn  the  existence  in  the  landlord  of  an  estate  superior  to  the  lease^ 
hold  and  out  of  which  the  latter  is  carved;,  for  there  can  be  no* 
tenure  held  of  one  whose  title  is  utterly  destroyed.  This  rule  pre- 
vails even  over  the  apparent  intention,  not  because  that  intention 
ceases  to  be  the  test  and  standard  of  interpretation,  but  becaase  an: 
impossible,  intention  is  neyer  presumed  in  preference  to  one  possi- 
ble and  operatiye  between  the  parties.  The  mle  in  its  origin  under 
the  feudal  system  had  a.  substantial  and  beneficial  force.  To  the. 
superior  lord  a  service  of  fealty  was  due  from  the  tenant  in  virtue 
of  his  tenure,  and  if  the  lessee  .could  part  with  his  whole  estate  to 
one  holding  only  under  him,  the  service  of  fealty  was  gone,  and  so 
ih.iliat  case:tha  new:tenant  was  deemed  to  hold  under  the  para- 
mount title  as  an  assignee  of  the  ]e9sei,.put  in  the  place  and. room, 
of  the  original  tenant^  and  bound  by  his  covenants  to  render  his 
service.  Of  course  that  useful  result  has  gone  out  of  the  doctrine, 
and  it  remains  with  us  simply  a  rule  of  legal  logic,  much  less 
deserving  the  power  to  override  and  pervert  the  discovei*ed  inten- 
tion of  the  parties.  As  a  consequence,  a  plain  tendency  to  enforce 
that  intention,  even  upon  veiy  narrow  and  technical  grounds,  has 
been  developed.  Originally  a  reversion  in  the  primary  lessee  of 
some  fragment  of  his  estate  was  needful  to  support  a  sub-lease.  It 
was  said  that  it  might  be  for  a  day,  an  hour  or  even  a  minute,  but 
must  nevertheless  be,  and  leave  in  the  primary  lessee  a  reversion 
having  a  tangible  existence.  But  that  reversion  now  may  be  purely 
technical,  and  the  product  of  reasoning  rather  than  of  substantial 
fact  It  has  been  held  that  where  the  original  tenant  transferred 
for  the  identical  term  of  his  own  lease,  but  the  transferee  cove- 
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waated  to  iurrender  to  him,  a  roTeraioa  was  implied  from  that  fsot^ 
although  no  man  can  measure  it  as  a  tangible  thing,  sinoe  faotk 
8urreackBr8|  that  of  the  sub-tenant  to  the  {Mrimarjr  lessee,  and  that 
of  the  latter  to  the  original  landlord,  are  due  under  the  contracts 
at  the  same  precise  moment  of  time.  Collins  y.  HasbroKck,  56  N. 
Y.  157;  s.  c,  15  Am.  Rep.  407;  Ganson  t.  Tiffi,  71  N.  Y.  4& 
'  Indeed  the  oases  cited  seem  to  go  farther  than  that^  and  to  hold, 
that  the  reservation  of  a  right  of  re-entry  for  breach  of  condition, 
and  even  the  reservation  of  a  new  rent,  makes  the  instrument  a 
sub-lease.  The  case  cited  as  to  the  effect  of  a  re-entry  {Doe,  ex- 
dim,  V.  Bateman,  2  Barn.  &  Aid.  168),  so  far  from  holding  that  a 
i^erved  right  of  re-entry  necessarily  implies  a  reversion,  appears  to 
me  to  hold  the  exact  contrary,  and  to  determine  that  such  'lig^t 
may,  and  often  does,  exist  by  pure  force  of  the  contract  and  with- 
out the  shadow  of  a  reversion  in  the  land.  It  is  not  necessary 
however  to  say  whether  the  cases  in  our  own  State  are  in  every 
respect  soundly  reasoned.  It  is  quite  obvious  that  they  mean  this 
at  least,  that  the  contract  of  the  parties,  construed  according  to 
their  plain  intention  as  expressed  by  it,  shall  prevail  where  upon 
Buch  construction  that  contract  is  a  possible  one  and  can  be  ren- 
dered effective  in  subordination  to  established  legal  rules;  and  that 
where  a  sub-lease  is  manifestly  intended,  the  court  will  search  dili- 
gently and  even  closely  for  some  trace  of  a  reversion  to  support  it. 

.  Judgfneni  rd^ud.  . 

All  concur  with  Rapaltx).  J.,  except  Fikoh,  J.,  dissenting^  and 
ScjOKB,  0.  J.»  and  Millab,  .J.»  not  voting,  ;'   ^ 
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8iindaf--^muTdeipalarditumee^' general  law. 

A  Tillage  maj  ordidn  that  places  of   biiain^fls  shall  Aot  be  kepi  open  om 
Banday,  although  the  general  law  onlj  forbids  sach  labor  on  Sondaj'  m 
*  "  disturbs  the  peace  and  good  order  of  society." 

AOTIOX  for  a  penalty.     The  opinion  states  the  case.     The 
plaintiff  had  jadgment  below. 

Wm.  PoUer  and  O.  H.  dk  O.  B.  Wood,  for  appellant 

Traey  B.  Harris  and  Thos.  S.  Sawyer,  for  appellee. 

Shbldon*,  J.  This  was  a  siiitto  recover  from  the  defendant^ 
who  was  engaged  in  the  business  of  Tending  goods,  wares  and  mer* 
chandise  in  the  ytllage  of  Ohebanse,  a  penalty  for  keeping  open  his 
place  of  business  in  said  Tillage  on  Sunday,  for  the  purpose  above 
mentioned,  in  Tiolation  of  an  ordinance  of  the  Tillage  prohibiting 
persons  from  keeping  open  their  places  of  business  in  the  Tillage, 
tor  the  purpose  of  Tending  goods,  wares  and  merchandise  on  Sun- 
day. In  the  Oounty  Court  a  demurrer  was  sustained  to  the  decla- 
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ration,  and  judgment  was  given  for  the  defendant  On  appeal  to 
the  AppelUte  Court  for  ^the  second  district,  the  judgment  was 
reyersed,  and  an  appeal  taJcen  to  this  court. 

The  only  point  made  for  the  reTersal  of  the  judgment  of  the 
Appellate  Court  is,  that  the  Tillage. had  no  power  to  pass  the  ordi- 
nance in  question.  Subdimion  66,  of  section  62,  article  5  of  the 
^  Act  to  provide  for  the  incorporation  of  cities  and  villages''  (Bev. 
Stat  1874,ip.  2^1),jgiyetth^  ppwer  'Uq  regu^te.th^  JK)ti«eof  the 
oitj  or  village,  and  pass  and  enforce  all  necessary  police  ordi* 
nances."  Under  this  grant  of  power,  we  are  of  opinion  there  is 
found  authority  for  the  passage  of  the  ordinance. 

It  is  insisted  this  clause  only  refers  to  the  organization  and  regu- 
lation of  a  police  force.  We  think  this  a  too  narrow  eoBstmction, 
that  the  clause  is  not  limited  in  its  application  to  police  oflBcers, 
but  may  extend  to  and  embrace  a  subject  matter  of  police  regula* 
tion,  under  the  general  police  power  of  the  State.  Unintermittent 
toil  of  body  or  mind  is  not  the  best  condition  of  either.  They 
have  need  of  relax^tipn  and  periods  of  rest  J(rom  labor,-,  in  order  for 
their  healthfuluess  and  greatest  working  efficiency.  From  the 
antiquity  and  general  extent^  of  the  practice  of  setting  apart  one 
day  in  seven  as  a  day  of  rest,  that  would  seem, to  be  denoted  as  a 
suitable,  if  not  the  necessary  requirement  of  the  human  economy 
as- to  the  portion  of  time  which  should  be  given  to  rest  from  laborf 
Thus  with  the  Jews,  under  the  Mosaic  code,  we  find  one  day  in 
seven  (the  Sabbath)  dedicated  to  an  entire  cessation  from  ordinary 
labor.  Afterward  we  have  the  Lord's  day.  In  A.  D.  321,.0on- 
stantine,  by  edict,  ordered  the  suspension  on.  Sunday,  of  all  business 
in  the  courts  of  law,  except  the  manumission  of  slaves,  and  all 
other  business  except  agricultural  labor.  In  Great  Britain,,  from 
early  times,  Sunday'  was  set  apart  as  not  to  be  employed,  in  secular 
labor.  With  respect  to  the  transaction  of:  judicial  business,  there 
came  the  legal  maxim,  dies  dominicus  non  est  juridicus.  In  the 
2£(th  of  Charles  II  (A.  D.  1678),  after  there  having  been  passed 
several  previous  statutes  prohibiting  certain  acts  and  business  on' 
l^unday,  the  statute  was  passed  prohibiting  the  doing  of  any> 
worldly  labor,  business  or  work  of  one's  ordinary  calling  upon  the; 
Lord's  day,  works  of  necessity  and  charity  excepted.  In  this 
country,  statutes  of  a  similar  character,  prohibiting  labor  on  Sun« 
day  to  a  more  or  l6ss  extent,  exist  in  most,  if  not  all  the  States  of 
the  Union.    Aside  from  the  religious  aspect,  the  appointment  of ' 
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t))e  Sabbath  merely  as.  a  day  of  rest  from  labor,  stands  reoom* 
mended  as  .a  valuable  institution  of  State  policy. 
,  Authorities  are  cited  to  the  purport  that.  a. municipal  corporation 
cannoty  under  any  general  grant  of  authority,  adopt  ordinances.^ 
which  infringe  the  spirit  of  the  State  law^  or  are  repugnant  to,  t]ie 
policy  of  the  State,  as  declared  in  its  general  legislation;  and  as  our 
statute  (section  261  of  the  Criminal  Code,  Rev.  Stat.  1874,  page 
391),  goes  only  to  the  extent  of  forbidding  such  labor  on  Sunday 
as  **  disturbs  the  peace  and  good  order  of  society,''  it  is  insisted 
that  the  ordinance  goe8;beyqndtth^  Staf^  legi^lAtion  on  the  subject, 
that  it  is  inconsistent  with  and  against  the  policy  of  the  general 
statute.     The  police  regulatiohs  of  a  village  may  difiFer  from  those 
of  the  State  upon  the  same  subject,  if,  they  be  not  inconsistent 
therewith.    Oooley's  Const   Lim.  198.     The  ordinance  does  not^ 
prohibit  what  the  statute  permits.     There  is  no  repugnancy  be* 
tween  them.     The  ordinance  may  consist  with  the  statute.    The 
former  differs  from  the  latter  in  being  more  specific.     We  do  not 
admit  that  the  keeping  open  of  the  stores  in  a  village  on  Sunday  is 
allawaUe  under  the  statute  —  that  it  would  not  disturb  the  peace 
and  good  order  of  society.    Sunday,  as  it  is  observed  by  common 
nsage,  is  not  only  set  apart  as  a  day  of  rest  from  labor,  but  it  is  de- 
voted to  religious  worship.    The  consecration  of  the  day  to  its 
wonted  manner  of  observance  is  a  blessing  to  mankind.     Besides 
the  recuperative  efiFect  referred  to,  it  has  its  other  beneficent 
uses.    It  afFords  opportunity  for  moral,  intellectual  and  social  cul- 
t\ire.    It  is  promotive  of  good  habits,  and  tends  to  improve  the » 
manners  of  men.    It  is  civilizing  and  refining  in  all  its  influences. 
Whatever  detracts  from  the  observance  of  the  day,  as  it  is  custom-  ^ 
arily  observed,  is  not  to  be  countenanced.    The  keeping  open  by. 
persons  of  their  places  of  business  in  a  community  on  Sunday,  for 
ttie  exercise  of  the  business  of  their  ordinary  callings,  is  a  publie* 
a^d  serious  interference  with  the  observance  of  the  day  in  its  ac* 
customed  mode  of  observance.     It  is  obstructive  of  the  purposes 
which  the  day  is  set  apart.     It  is  offensive  to  the  moral  sense  of: 
the  community.    It  disturbs  the  peace  of  society,  in  its  open  inter- 
ference with  the  peace  and  quiet  of  a  day  devoted  as  a  day  of  rest 
and  for  religious  worship.     It  disturbs  the  good  order  of  society^ 
in  publicly  and  flauntingly,  and  in  defiance  of  public  sentiment, 
^Bsecrating  a  day,  and  inviting  others  to  its  deseeratioOt  set  apart. 
for  purposes  of  the  highest  well-being  of  human  society— henooi) 
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the  entire  harmony  of  the  oidinanoe  with  the  statute.    As  a  police 
regalation,  in  the  interest  of  the  good  order  and  well  being  of  the 
cdinmHnitjy  the  ordinance  in  oar  opinion  finds  jastification.     See 
thxAej  Oonst.  Lim.  596,  and  authorities  there  cited. 
'  The  judgment  of  the  Appellate  Oourt  will  be  afBrmed. 

JudgfMHi  affirmed. 


Oxrr  ov  Ohioago  t.  Essn. 
014  m.  as.) 

There  may  be  a  reooverj.agalnst  a  city  for  the  death  of  a  child  oaiuied  bj  a 
defect  in  a  sidewalk,  although  the  cliild  waa  rolling  a  hoop  at  the  time. 
'  (See  noU,  p.  864.) 

AOTION  for  death  of  plaintiflTs  intestate  by  negligence.     The 
opinion  states  the  i)oint.    The  pUintiff  had  judgment  below. 

CUtrence  A.  Knighi,  for  appellant. 
*'  A*  W.  Green  and  J/.  TT.  Robvison,  for  appellee 

« 

SoHOLFiELDy  0.  J.  Appellant  asked  the  court  to  instruct  the 
Jnxy  as  follows:  **  The  jury  are  instructed  that  the  sidewalks  of  the 
-city  are  not  made  for  the  purpose  of  a  play-ground  for  children, 
nor  as  a  mere  place  for  the  recreation  of  children,  and  that  the 
•condition  of  the  sidewalk  is  only  to  be  considered  with  reference  to 
its  use  for  the  ordinary  trarel  along  the  same. 
-  "  The  jury  are  instructed  that  if  they  believe,  from  the  OTidence 
in  this  case,  that  the  deceased,  Michael  Keefe,  was  at  the  time  in 
•question  playing  upon  the  sidewalk,  by  rolling  a  hoop  along  the 
.eame,  then  you  are  instructed  that  if  you  believe  from  the  evidence, 
that  he  would  not  have  fallen  or  have  been  injured  if  he  had  gone 
jdong  the  sidewalk  in  the  ordinary  mode,  then  you  must  find  for 
the  city,  as  the  sidewalks  are  not  made  for  the  purpose  of  a  play- 
.ground  for  children." 

But  the  court  refused  to  give  the  instructions  and  this  ruling 
presents  the  first  and  principal  question  discussed  in  theargumenit 
tofore  us. 
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Coi|ii«el  for.appeUftiit  oit^  and  rely^poA  iSS^i4i«a«45r.-ijS^(lrAiar,  i% 
flU* M9^ ^rui  JBl^ett'JiS^tan;^Alleu^i87,in.:8^pQVt  of  th» 
iaslfiiictioiiB.  These  deoiflioiia  are  baseid  npaaiher  prmoiple;  an> 
^atioed  ia  BMg$tt  t.  JSMon,  that  the  Uabilltjr  olttoirus  a&d  citioi^ 
fQrJajuriea  to  peinons  or  ipropetty  occusionod  by  defects  in  htgh* 
ways  is. intended  to^be  oommensurateionly.  with  the-  duty  imposed 
on  them  — tb^t  ib,  to  keep  them  in  repair,  *'  do  that  tliey  may  \Ht 
safe  and  convenient  for  trayellera  at  all  seasons  of  the  year."  In 
tboTiew  of  the  New  England  courts  there  is  no  implied  liability 
(or  injuries  resulting  from  defective  streets  or  sidewalks  —  the  lia? 
biiity  is  whol^, statutory*  And  as  observed  by  DiUon,  in  his  wpck. 
00  MuQicipal  Corporations,  §  786,  ^'an  importamt. consequence  is^ 
that  erery  case  of  this  character  must  be  within  the  statute/'  8eo- 
dso  Kotet  on  page  749,  first  edition,^  On  the  contrary,  we  holdj 
011  principles  of  common  law,  th^t  an- action  ;fotr  damages  resulting: 
from  negligence  will  lie  aigainst  a  innBi(eipal  cpipomtipnif  the  dut^ 
to  make  repairs  ia  fully  declared,;  and  adequate  t^eans  aro  pnt 
within  the  power  of  the  corporation  to  perform  the  duty,  Browth. 
ing  V.  (Hty  of  Springfield^  17  lU.  143f;  Sofmmon  y.  City  of  Chicago^ 
tS  111.  AU;  Clayburgh  Ti  Qity  of  Chioaga,  ?lo  JW.  63$;  City  ^ 
Blootningtan  Yi  Bay,  AZ  1\L609^ 

It  is  not  attempted  to  be  controverted  in  vthis  case  that  the  eitf 
iji  Chicago  owes  the  duty  to  keep  it4  streets^  sidewalks,  etc.,  in  ref 
pair,  and  that  this  is  the  fact  will  be  seen  by^  reference  to  the  va^ 
lions  provisions  of  the  general  law  in  reliction  to,  the  incorporatioi^ 
of  cities.  Tillages,  etc.,  nnder  which  the  city  of.  Chicago  is  incor- 
porated, applicable  to  this  subject. ;  Bev.  Stat*  1874,  Qh.  24.  Nor 
is  it  denied  that  the  city  had  adequate  means  within  its  power 
for  that  purpose.  There  is  no  limitation  in  the  statute  that  th^ 
streets  shall  be  kept  in  repair  *^  for  travellers.''  They  are  to  be  kept 
in  repair  as  streets,  and  by  necessary  implication,  for  all  the  pur- 
poses to  which  streets  may  be  lawfully  devoted.  We  assume  aa 
self-evident  that  with  us,  streets  are  open  to  the  use  of  the  entire 
public  as  highways,  without  regard  to  what  may  be  the  lawful  mo- 
tives and  objects  of  those  traversing  them  —  that  those  using  them 
for  recreation,  for  pleasure,  or  through  mere  idle  curiosity,  so  that 
they  do  not  impinge  npon  the  rights  of  others  to  use  them,  are- 
equally  within  the  protection  of  the  law  while  using  them,  and 
hence  equally  entitled  to  have  them  in  a  reasonably  safe  condition* 
with  those  who  are  passing  along  them  as  travellers,  or  in  the  pnrw 
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Mit  of  their  arocations.     See  Danoho  t.  Vulcan  Iron  Works^  7 
Mo.  App.  247>  and  same  caee  in  75  Mo.  4021     In  crowded  citie^ 
their  use  for  pleasure,  and  sometimes  evenior  the  promotion  of 
health,  may  be  regarded  as  a  public  necessity.    On  like  principle, 
why  may  they  not  be  used  by  children  in  play  and  amusement,  so 
long  as  the  rights  of  others  being  on  or  passing  along  the  street 
4shall  not  be  prejudiced  thereby?     We  can  Conceive  no  reason.' 
Such  use  is  certainly  the  universal  custom',  and  the  lawfulness  of 
rolling  hoops  along  streets,  when  not  prohibited  by  ordinance,  is 
impliedly  conceded  by  the  ninety-second  subdiTisibn  of  section  1, 
article  5,  chapter  24,  of  the  RcTised  Statutes,  which  empowers  the 
^eommon  council  to  prohibit  or  regulate  it  by  ordinance.     The  right 
to  regulate  necessarily  assumes  the  lawfulness  of  that  which  is  to 
be  regulated  —  without  regulation  until  it  shall  be  prescribed,  and 
in  conformity  with  the  regulation  after  it  shall  be  prescribed.' 
Since  then  there  is  not  here  shown  to  have  been  any  ordinance 
cither  prohibiting  or  regulating  the  rolling  of  hoops,  it  is  to  be  as^ 
sumed  that  this  child  was,  at  the  time  he  was  injured,  lawfully 
passing  along  the  sidewalk  —  that  the  fact  that  he  was  rolling  a 
hoop,  while  pertinent  on  the  question  of  whether  he  was  guilty  of 
•eontributive  negligence,  did  not,  per  se,  deprive  him  of  any  right 
in  respect  of  passage  along  the  sidewalk  which  he  would  otherwise 
have  had,  and  that  the  duty  of  the  city  toward  him  was  precisely 
the  same  that  it  was  toward  a  child  'of  the  same  age  and  mentid 
^sapacity,  exercising  the  same  degree  of  care,  passing  along  the 
sidewalk  without  a  hoop.     Indeed,  the  rule  seems  to  be,  that  aP 
though  a  party  may  be  doing  an  unlawful  act  at  the  time  he  is  in«> 
jured  through  the  negligence  of  another,  this  will  not  prevent  a 
recovery,  unless  the  act  is  of  such  a  character  as  would  naturally 
tend  to  produce  the  injury.     Sutton  v.  Totan  of  Wautoatosa^  2S 
Wis.  22;  s.  c,  29  Am.  Rep.  534;  Whart  Neg.  (2d  ed.),  §  995. 
Whether  this  child  was  guilty  of  contributory  negligence  was  a 
question  of  fact  to  be  determined  by  the  jury  from  all  the  evidence 
in  the  case,  and  not  a  question  of  law,  to  be  determined  by  the 
•court  from  the  circumstance  that  he  was  rolling  a  hoop.     The  law 
neither  infers  negligence,  nor  its  absence,  because  he  was  rolling  a 
hoop,  since  as  a  matter  of  fact,  he  may  have  rolled  a  hoop  along 
the  sidewalk  and  yet  have  observed  the  highest  degree  of  care  m 
passing  along,  i.  6.,  it  is  not  impossible  that  he  may  have  done  so, 
jturt  as  at  another  time,  he  may  have  been  passing  alotig  the  side- 
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iralk  in  a  grossly  negligent  manner  withoat  a  hoop,  and  on  a  basi^ 
ness  errand.  The  question  of  law  is  simply  what  is  the  degree  of 
care  he  should  have  observed  to  entitle  his  administrator  to  recoyer.* 
Whether,  his  conduct  all  considered,  he  observed  that  degree  of 
esre,  was  the  qnestion  of  facL 
.[Minor  questions  omitted.]  Judgm$nt  afflrmed,    r 

Ok  Applicatiok  fob  Bbhbabiko. 

Feu  Curiam.  A  petition  for  rehearing  has  been  presented  id 
this  case,  and  the  argument  in  support  of  it  has  received  careful 
^consideration.  We  remain  of  the  opinion  heretofore  announced^ 
In  what  we  haye  said  we  had  reference  only  to  the  state  of  facU 
before  the  court  A  sidewalk  is  for  the  passage  of  persons  only; 
«nd  we  have  not  had  in  contemplation  any  use  of  it  otherwise^ 
Whether  it  be  jNissed  over  for  business  or  for  pleasure,  or  merely 
to  gratify  idle  curiosity,  we  think  the  use  is  lawfuL  A  child  may 
lawfully  be  upon  the  sidewalk  for  pleasure  only,  that  is  to  say  for 
play,  and  the  city  owes  the  same  duty^to  have  the  sidewalk  in  « 
reasonably  safe  state  of  repair,  in  respect  of  it,  that  it  does  in 
respect  of  those  who  are  on  the  sidewalk  passing  to  or  returning 
from  their  places  of  business  or  abode«  It  inay  be  true  that  the 
child  will  be  less  careful  in  its  mode  of  using  the  sidewalk  while 
playing,  than  the  business  man  will  be  while  travelling  to  or  from^ 
his  place  of  business  or  abode;  but  this  belongs  to  the  domain  of 
fact,  and  dot  to  that  of  law.  It  may  be  so  in  most  cases;  it  is  not 
inevitably  so  in  aU  cases.  It  is  for  the  jury,  not  the  court,  to  saj^ 
what  in  a  giyen  case  was  the  conduct  of  the  parties.  .    ' 

Our  attention  is  called  to  an  expression  used  in  City  of  Chicago^ 
y.  Siarr,  42  111.  177,  wherein  it  is  said:  ^'For  it  is  to  be  borne  ia 
mind  that  it  is  not  the  duty  of  the  city  of  Chicago  to  make  it» 
streets  a  safe  play-ground  for  children.  That  is  not  the  purpose 
for  which  streets  are  designed."  This  expression  does  not  occur^ 
in  the  statement  of  a  legal  principle,  nor  in  the  argument  of  a^ 
^<^SAVp^P<>fii^io^»  ^^^  ifc  occurs  in  an  argument  upon  a  question  of^ 
fact,  purely,  namely,  whether  in  that  case  the  intestate  was  guilty: 
of  that  degree  of  contnbutiye  negligence  which  precluded  a 
recoveiy.  At  that  time  this  court  reviewed  on  questions  of  fact  as 
well  as  of  law,  and  often  these  questions  were  so  intermingled  in' 
the  discussion,  that  it  requires  some  effort  and  care  to  distinguish^ 
l^tween  them.     It  was,  in  the  case  referred  to,  assumed  as  a  mat^ 
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ter  of  fact  that  children^  in  playing,  will  be  moce  xsaieless  tHaat 
penons  who  are  simply^pasiing  along,  and  the  only  legal  proposi^ 
tion  is  one  thiEit  is  implied '  in  the  argument,  and  tbiftt  is  that  tka 
laeasure  of  dnty  of  the  city  in  regard  to  its  streets  is  limited  by  the 
necessities  of  the  ordinary  modes  of  tiai^lling  or  pa9sing  akmg  th0 
•trdets*  If  thejwere  not  kept  up  to  thiA  requirement^  a^d'child^n 
in  playing  did  not  subject  them  to  greater  burdens,  or  essentially 
difFerent  uses,  OBrtaittly  it-was  hot  cokitemplaited  that  the  fact  of 
the 'Children  being  at  pli^.  should  bar  a  recovery  for  injurieiB  reeult- 
ingfroin  the  condition  of  tfao/streets.  That  this  was^  the  riewM 
quite  evident  from  JTerr  v.  Forgu0,  M-IIL  484;  a.  o«/5  Am.  Bep;* 
146,  where  a  recoTery;wa8fhad  for  an  injury  occurring  to. a  child 
through  negligence,  altliiou^h  the  child;  at  the  time  of  the  injuryy 
was  engaged  in  anj  apt  of  play,  in  which  case  Cfhioago  r.  Starr  ia 
referred  to  and  distinguished.  The  decisions  of  the  Idwer  coaii 
hare,  under  th^  statutes  now  in  force,  relieyed  uaof  all  question^ 
of  controverted  fact),'  and  in  instructing  a  jury,  trial  courts  are  only- 
authorized  to  instruct  on.  questions  of  law.  It  is  not  proper  to 
instruct  oh  tiie  facts,  not  in  the  focrnr  of  instructions,  to  argue  tha 
facts. 
The  rehearing  is  denied.  ' .  EehBoring  denied. 

l^OTB  BT  rate  Tt^PORTBR  — To  8^mp  jofletit,  ffvMejf  ▼.  Ryan^  6i  Mdl  436;  s. 
C  54  Am.  Rep.  772;  McOtdre  y.  Spenee,^!  X.  T.  808;  s.  c,  42  Am.  Rep.  OOU 

.  A  child,  five  or  six  yoars  old,  plajing  on  a  sidewalk,  orertumed  upon  hfaa*. 
self  a  counter  which  was  there  and  had  been  there  eeveipA  di^s.  HM,  thai 
the  city  was  not  liable  for  the  injury.    JTuns  ▼.  €Vfy  of  Tray,  86  Hun,  615. 

A  boy,  eight  .years  old,  carrying  his  father's  4inAcr  to  him,  crossed  the  street 
to  look  at  some  toys  in  a  window  Just  above  agrat^i^  JA^the  sidewalk,  and 
turning  to  oomio  away,  caught  his  foot  in  the  grating.  iSM,  that  the  liability 
ei  the  city  wus  a  question  for  the  jury*  HiitU  ▼.  Salem,  121  Bfass.  284. 
•  But  in  DlodgeU  y  City  of  Do9ton,  8  Allen,  287,  it  was  A^  that  a  boy, 
eleven  years  old,  playing  "  old  man  on  the  csstle,'*  on  a  plank  sidewallt,  and 
Injured  by  catching  his  foot  between  the  pranks,  could  not ,  recover^  The 
eourt  said*  "  At  the  time  of  the  accident  by  which  he  was  injured,  it  cannot 
be  said,  in  any  Just  and  proper  sense,  that  he  was  a  trsveller  or  passer  on  the 
highway.  He  was  not  using  it  for  the  Ordinary  and  legitimate  purposes  for 
which  it  was  constructed,  and  to  promote  and  facilitate  which  the  duty  ef 
keeping  it  in  repair  is  imposed  on  the  city.  •  •  •  8uppose«  for  example,  a 
Juggler  or  gymnast  should  occupy  a  pordon  of  a  street  or  road  to  e^iblt .  his 
feats  of  skill  or  agility  and  strength.  He  certainly  oQuld  not  be  regarded  in 
the  light  of  a  traveller  wUle  so  using  the  highway.  *  *  *"  A  boy,  while 
«slng  a  portion  of  the  highway  solely  for  .the  purpose  of  enjoying  the  amuss- 
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ment  of  sliding  over  the  snow  in  a  sled,  meets  with  an  injury  attiibntable  to 
8onie<defeet  arising  from  the  accnmulation  of  snow  or  ioe-  It  would  hardly 
he  contended  that  the  town  or  dty  in  which  such  an  accident  happened  could 
he  held  liable  for  the  damages  thereby  occasioned.  •  *  •  We  by  no  means 
intend  to  say  that  a  child  who  receives  an  injury  caused  by  a  defector  want  of 
repair  in  a  road  or  street,  while  passing  over  or  through  it,  would  be  barred  of 
all  remedy  against  a  town,  merely  because  at  the  time  of  the  occurrence  of  the 
aoddent  he  was  also  engaged  in  soma  childish  sport  or  amusement.  There 
would  exist  in  such  a  esse  the  important  element  that  the  person  injured  was 
actually  travelling  over  the  way.  But  this  element  is  wh^y  wanting  in  the 
case  at  bar." 

So  hM  of  a  child,  six  years  old,  who  fell  into  a  sewer  while  playing  tag  on 
the  street.  liffhe  v.  C%  6/  ZaueU,  110  Kass.  472.  So  of  a  child,  three  or 
four  years  old«  injured  while  sitting  on  the  curb  with  her  feet  in  the  gutter. 
JH^ans  V.  IiUM,  of  BrooUine,  119  Kass.  401. 
:  In  J^Cturtk^  V.  PorUand,  67  He.  167;  s.  c.,  24  Am.  Bep.  28,  the  court  said: 
"  A  boy  may  be  within  the  protection  of  the  statute  while  running  upon  the 
street,  if  going  to  or  returning  from  school;  but  not  if  participating  at  the  time 
in  a  game  of  ball  being  carried  on  in  the  highway.  He  might  be  a  traveller  per* 
haps  under  some  circumstance,  while  sliding  down  hill  on  his  way  to  school; 
but  not  if  merely  engaged  in  sliding  down  hill  as  a  pastime  or  sport.  •  •  • 
Playing  ball  and  sliding  down  hill  are  not  unlawful  exercises  and  games.  But 
the  streets  are  not  proper  places  for  such  recreations." 

So  in  SUfMon  v.  CUjf  of  Gardiner,  42  Me.  218,  the  same  was  held  of  a  chUd 
Injured  while  returning  from  school,  in  playing  and  scuffling  on  the  street. 
The  ooort  said:  ' '  When  children  appropriate  a  part  of  the  road  for  their  sports, 
and  ossso  to  use  H  as  a  way  for  travel,  the  town  or  city  through  which  the 
way  passes  is  not  responsible,"  etc  Qoodbkow,  J.,  dissented,  observing; 
*'  We  must  expect  of  children  the  habits  of  children,  and  that  they  will  be 
mirthful  and  joyous  and  sportive,  while  regularly  on  the  way,  as  travellers,  to 
and  from  school." 

In  Doru^  v.  Vtdcan  Iron  Worki,  75  Mo.  401,  the  plaintiff,  eleven  yean 
old,  on  an  errand  for  his  mother,  stopped  to  watch  some  boys  playing  in  a 
sandbank  in  the  street,  but  did  not  participate,  and  was  injured  by  the  fall  of 
the  bank.  A  direction  that  the  plaintiff  could  not  recover  if  he  was  using  the 
street  for  the  playing  or  amusing  himself  was  held  error,  for  the  reasons  as- 
signed  in  7  Mo.  App.  447.  There  the  court  said:  "  If  the  plaintiff  had  aban- 
doned his  errand  for  the  time  being,  and  was  actually  engaged  with  the  other 
boys  in  excavating  the  bank  for  amusement  when  the  accident  occurred,  there 
night  be  room  for  the  application  of  the  doctrine  that  the  city  was  no  guaran- 
tor of  the  personal  safety  of  one  thus  misusing  the  public  thoroughfare.  But 
if  he  was  merely  pausing  in  his  errand  because  his  attention  was  attracted  for 
a  moment  to  the  occupation  of  his  playmates,  there  can  be  no  fairness  in  assert- 
ing that  in  that  moment  he  was  not  properly  on  the  highway,  or  using  it  for 
the  purposes  of  its  creation." 

In  BrUton  v.  Ounninghnm,  107  Mass.  647,  where  a  driver  stopped  to  pick 
berries,' it  was  left  to  the  jury. 
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AeereHan —  ruUfar  apportionment. 

The  proper  mode  of  apportioning  accretions  among  riparian  ownen  is  the  M- 
lowing:  Measure  the  entire  river  front  as  it  was  when  the  lots  were  laid  oat, 
and  note  the  aggregate  number  of  feet  frontage,  as  well  as  that  of  each  lot; 
then  measure  a  line  drawn  as  nearly  as  may  be  with  the  middle  thread  of 
the  stream  opposite  the  shore  line  so  measured;  then  divide  the  thread  line 
into  as  many  equal  parts  as  there  are  lineal  feet  in  the  shore  line,  giving  to 
each  proprietor  as  many  of  these  parts  as  his  property  measures  in  feet  on 
the  shore  line;  and  then  complete  the  division  by  drawing  lines  between  the 
points,  designating  the  lot  or  parcel  belonging  to  each  proprietor  both  upon 
the  shore  and  river  lines. 
• 

riJECTMENT.    The  opinion  states  the  case. 

Edward  0. .  Eehr^  in  person. 
Wihierman  d  Hamill,  for  appellee. 

Mule  BY,  J.  This  is  an  action  of  ejectment^  bronght  by  Wil- 
liam H.  Snyder,  the  appellee,  against  Edward  C.  Kehr,  the  appel- 
lant, to  recorer  a  triangular  piece  of  land  situate  on  the  eastern 
bank  of  the  Mississippi  river,  in  East  St.  Louis,  described  in  the 
declaration  as  **  that  part  of  lot  233,  in  the  third  subdiTision  of 
Cahokia  commons,. which  lies  west  of  the  right  of  way  of  the  East 
St.  Louis  and  Carondelet  railway,  and  extends  to  the  center  of  the 
Mississippi  river.'' 

The  third  subdivision  of  Cahokia  commons  was  laid  out  and 
platted  by  the  proper  authorities  in  1860,  under  the  provisions  of 
the  act  of  1841  (see  Laws  of  1841,  page  65),  and  constitutes  a  part 
of  United  States  survey  No.  759.  The  western  tiers  of  lots  of  this 
subdivision  is  bounded  on  the  west  by  the  Mississippi  river,  and 
when  laid  oft  in  1860,  the  eastern  bank  of  the  river  marked  their 
shore  line.  Ot  these  lots  appellant  owns  No.  232,  and  appellee  No. 
2:^3,  the  latter  lying  immediately  north  of  the  former,  and  both 
fronting  the  river.  Since  they  were  laid  off  in  1860,  a  large  body 
of  land,  or  accretions,  has  formed  in. front  of  said  third  subdivision 
of  Cahokia  commons,  so  that  the  shore  boundazy  of  these  lots  ia 
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not  the  fiame  as  it  was  in  1860,  when  laid  oufc  and  platted.  The 
strip  of  land  in  controversy  is  a  part  of  these  accretions,  and 
whether  it  belongs  to  the  plaintiff  or  to  the  defendant  depends 
entirely  upon  what  rule  is  to  be  adopted  in  making  the  division 
of  the  accretions.  If  the  line  dividing  the  lots  of  plaintiff  and  de- 
fendant as  originally  laid  off,  and  terminating  on  the  shore  line  as 
it  then  existed,  is  to  be  simply  extended  through  the  accretions  to 
the  center  of  the  river,  without  any  change  of  direction  or  deflec* 
tion  of  the  line,  it  is  conceded  the  land  in  dispute  belongs  to  the 
plaintiff,  but  not  otherwise.  The  position  is  also  taken  in  appel* 
lee's  brief,  that  '^  a  line  drawn  at  right  angles  to  the  thread  of  the 
stream,  not  the  current  of  the  water,  from  the  river  end  of  the 
dividing  line  between  lots  233  and  232,  on  the  upland,  shows  ap- 
pellant's fence  to  be  on  appellee's  land,"  or  in  other  words,that  the 
land  belongs  to  the  plaintiff.  While  the  testimony  does  not  dis- 
tinguish OS  clearly  between  the  channel  or  current  and  the  middle 
thread  of  the  river  as  it  might,  yet  when  the  whole  of  the  evidence 
is  considered  we  do  not  think  it  warrants  the  claim  of  appellee.' 
Treating  this  as  a  material  question  in  the  case,  appellee  must  be 
held  responsible  for  the  consequences  if  it  has  been  left  in  doubt. 

What  is  the  proper  rule  for  the  division  of  accretions  in 
eases  of  this  kind,  is  a  subject  that  has  been  so  often  and  ably  dis- 
cussed by  the  courts  of  last  resort  in  this  country,  that  we  do  not 
^eem  it  necessary,  if  indeed  proper,  to  do  any  thing  more  than  to 
merely  state  the  proper  rule,  as  we  understand  it,  and  refer  to  some 
of  the  cases  in  which  a  full  discussion  of  it  will  be  found. 

The  rule  as  stated  in  appellant's  third  proposition,  which  the 
court  refused  to  hold  as  law,  we  regard  as  substantially  correct^ 
that  is  to  say,  '^  measure  the  entire  river  front  of  survey  759  as  it 
existed  in  1860,  when  the  third  subdivision  of  Cahokia  commons 
was  first  laid  out,"  and  note  the  aggregate  number  of  feet  frontage, 
as  well  as  that  of  each  parcel  or  lot;  then  measure  a  line  drawn  as 
near  as  may  be  with  the  middle  thread  of  so  much  of  the  stream  as 
lies  opposite  the  shore  line  so  measured.  Having  done  this,  divide 
the  thread  line  thus  measured  into  as  many  equal  parts  as  there  are 
lineal  feet  in  the  shore  line,  giving  to  each  proprietor  as  many  of 
these  parts  as  his  property  measures  feet  on  the  shore  line;  then 
complete  the  division  by  drawing  lines  between  the  points,  desig* 
nating  the  lot  or  parcel  belonging  to  each  proprietor  both  upon  the 
ahore  and  river  lines.     This  rule  seems  to  be  reasonable,  and  is  well 
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•apported  by  authority.  Gray  v.  Delnee,  5  Onsh.  9;  Thornion  Vi 
Grant,  10  B.  L  477;  8.  c,  14  Am.  Rep.  701;  Abom  y.  Smifk,  1% 
B.  I.  870;  Mill&r  y.  Hepburn,  8  Bash,  326;  Knight  y.  FFtfebr,  » 
Cnsli.  199;  &  c,  48  Am.  Dec.  660.  The  rale  adopted  by  the  ooart 
below  is  practically  without  authority  to  support  it.  An  examina* 
tion  of  the  cases  will  show  that  in  the  division  of  accretions  the 
aide  lines  between  adjoining  riparian  owners  are»  as  a  general  propo* 
sition,  wholly  disregarded.  Thus,  in  AtanchMier  y.  Point  Street 
Iron  Workit,  13  R.  I.  355,  it  is  said:  ''One  common  principle 
which  pervades  all  modes  of  division  is,  that  no  regard  is  to  be  paid 
to  the  direction  of  the  side  lines  between  contiguous  proprietors. '' 
See  also  in  this  connection,  note  to  Hagan  y.  CampbeU^  38  Anb 
Dec.  280.  In  Oould  on  Waters,  §  162,  it  is  said:  "^  In  all  cases 
where'practicable,  eyexy  proprietor  is  entitled  to  a  frontage  of  the 
■ame  width  on  the  new  shore  as  on  the  old  shore,  and  at  low-water 
mark  as  well  as  high-water  mark,  withoat  regard  to  the  side  lines 
of  the  upland,  unless  referred  to  as  guides  in  particular  grants*  or 
established  as  boundaries  by  agreement  or  conduct  of  the  co-ter- 
minous  proprietors,  or  the  acts  of  public  authorities. 

There  may  be  special  circumstances  in  some  cases  requiring  4 
modiHcation  of  the  rule  here  laid  down;  but  as  between  the  present 
parties,  we  see  nothing  in  the  record  before  us  to  take  the  case  oal 
of  the  operation  of  the  rule.  Indeed,  there  may  be  special  circum* 
stances,  as  between  some  of  the  parties  owning  pcHrtions  of  ihm 
river  front,  that  would  make  it  inequitable  as  between  themselves, 
to  enforce  the  rule  as  here  stated.  But  that  is  no  reason,  assuming 
such  cases  to  exist,  as  is  intimated,  why  the  general  rule  should  not 
be  applied  as  between  the  present  parties. 

The  judgment  of  the  Circuit  Oonrt  will,  for  the  reasons  indicated, 
be  reversed  and  the  cause  remanded  for  further  proceedings  in  con* 
lormity  with  this  opinion. 

Jm^fmmt  rmf&r$0tL 
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BSBHAIT  y.  MUKLLVE. 

WU^Ume  wUMn  wkkh  <t  may  ftg  premi. 

b  t^  absence  of  eteftvlorjr  ngiilfttloD,  »  wiU  n^  be  Mniltled  to  piobeito  «l 
•nj  tlzne  after  the  teetelor^s  death,  bat  acta  done  and  sights  aoqniiad  nndaf 
a  pieTloaa  grant  of  adminiatiation  wiU  be  prataatad. 

rpHE  opinion  atataa  tlie  caae. 

W.  C.  Kueffner  and  J.  U.  DOl,  fomppeDrai 

S.  A,  HMeri,  for  appeUee. 

f 
OKAitty  J.    Ohnatian  Mneller  died  Maroh  7»  1870.    On  June  11, 

1888  (more  than  thirteen  yean  afterward),  Solomon  Mneller,  n 

aon  of  the  deoeaaed,  prodaoed  in  the  Probate  Ck>art  of  8t  Clatr 

ooonty  a  paper  purporting  to  be  the  last  will  of  the  deceased,  which 

was  i^ted  March  19,  1855,  and  asked  that  it  might  be  admitted  to 

probate.    The  witneases  to  the  will  appeared,  and  after  hearing 

their  eyidence  the  court  revoked  letters  of  administration  which 

had  been  preyionely  issued,  and  admitted  the  will  to  probate.    No 

question  was  made  in  regard  to  the  genuineness  of  the  will  or  the 

oapadtj  of  the  testator  to  make  a  will,  but  the  point  presented  by 

the  record  '^  relates  to  the  time  within  which  a  will  must  be  offered 

lor  probate  after  the  death  of  the  testator.'' 

Section  12,  chapter  148  of  the  RoTised  Statutes  of  1874,  entitled 

''  Wills/'  requires  any  person  who  may  have  in  his  possession  the 

last  will  or  testament  of  another,  immediately  upon  the  death  of 

the  testator,   to  deliyer  such  will  to  the  County  Court  of    the 

county.    This  section  of  the  statute  imposes  a  fine  for  withholding 

a  win  from  the  County  Court,  and  also  severe  punishment  for  will- 

fully  secreting  a  will.     But  a  failure  of  any  person  who  had  the 

custody  of  the  will  to  observe  this  requirement  of  the  statute  could' 

not  affect  the  rights  of  any  person  claiming  under  a  will,  nor  the 

jurisdiction  of  the  Probate  Court  to  admit  the  will  to  probate  upon 

proper  proof,  whenever,  within  a  reasonable  time,  a  will  might  be 

brought  into  court.    Upon  the  death  of  a  resident  of  this  State,  if 

no  will  be  produced  and  probated,  letters  of  administration  may  ba' 
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granted  apon  the  estate  of  the  deceased.  Bat  section  28,  chapter 
8  of  the  Revised  Statutes  of  1874,  declares:  '*  If  at  any  time  after 
letters  of  administration  have  been  granted,  a  will  of  the  deceased 
shall  be  produced  and  probate  thereof  granted  according  to  law, 
such  letters  of  administration  shall  be  revoked.'-  From  the  read* 
ing  of  this  section  of  the  statute  the  legislature  did  not  seem  to  fix 
upon  a  definite  time  within  which  a  will  should  be  presented  in 
court  and  admitted  to  probate,  and  we  iSnd  no  sectioh  of  our  stat- 
ute which  may  be  regarded  as  a  Umilatidn  law  barring  the  probate 
of  a  will  after  a  specified  time.  The. legislature  hasjseen  proper' to 
limit  the  time  within  which  difFerent  causes  of  action  may  be  . 
brought  in  this  State,  but  as  to  the  probate  of  a  will  no  time  has 
been  designated  within  which  it  'must  be  doiie.  '  In^  England  no 
definite  time  is  fixed  within  which  a  will  should  be  proved^  .Jn  1 
JaruL  Wills,  218,  the  author  in  speaking  on  this  subject,  says : 
**  The  time  within  which,  after  the  testators  death,  the  wiU  is  to  be 
proved,  is  said,  in  England,  to  be  somewhat  uncertain,  and  left  to 
the  discretion  of  the  judge,  according  to  the  distance  of  the  place, 
the  weight  of  the  will,  the  quality  of  the  executors,  -the  absence  of 
the  witnesses,  the  importunity  of  the  creditors  and  legatees,  and 
other  circumstances  incident  thereta"  In  Massachusetts,  in 
Shumway  v.  Holbrooke  1  Pick.  116;  s.  c,  11  Am.  Dec.  153,  it  was 
beld  that  a  will  may  be  proved  more  than  twenty  years  after  tiie 
death  of  the  testator,  in  order  to  establish  a  title  to  real  estate.  .  la 
some  of  the  States  the  time  has  been  regulated  by  statute,  bat  in 
the  absence  of  a  statute  regulating  the  subject  we  are  not  aware  of 
any  precedent  which  would  authorize  a  court  in  holding  that  a  wiU 
could  not  be  admitted  to  probate  unless  presented  to  the  Probate 
Court  within  a  specified  time. 

Within  what  time  an  action  may  be  brought  to  recover  a  debt,  or 
to  recover  the  possession  of  lands,  or  within  what  time  an  action  for 
tort  may  be  brought,  or  indeed  any  action,  is  purely  a  matter  to 
be  determined  by  an  act  of  the  legislature.  So  also,  if  there  ia 
any  thing  in  the  ix>licy  of  the  State  which  would  require  the  will 
of  a  deceased  person  to  be  proved  and  admitted  to  probate  within 
seven,  ten,  or  any  other  given  number  of  years,  it  is  a  matter  to  b& 
regulated  by  the  legislature  and  not  by  judicial  determination.  It 
is  no  doubt  desirable,  and  perhajrafor  the  best  interests  of  an  estate, 
where  a  person  dies  testate,  that  the  will  should  be  presented  to  tha 
ctpurt  and  probata  at  once;  but  if  a  will  is  not  produced,  and  let»- 
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ten  of . administration  issue,  acts  done  and  rights  acquired  under 
each  administration  will  be  entitled  to  protection,  sothat  no  serious 
ooDsequenccs  can  follow  from  the  delay  in  probating  ^a  ^iU.        <  \ 
.   The  judgment  of  the  Appellate  Court  will  be  affirmed. 

JttdgmmU  affirmtA^ 


LtMAI^  y.  OXDKBT. 
ai4  HL  88&) 

Dnd — d$9CTipU(m — monumerU — "MmA.** 

Ib  an  agreement  tot  a  deed  of  land  describing  it  by  nomben  and  dimendona, 
and  ooneluding  "  known  as  the  Cook  and  Clover  block/'  the  latter  words 
eontroL 

ACTION  for  reformation  and  specific  performance.  The  opinion 
states  the  point. 

Snow  S  Siead  and  J?.  G.  Swt/i,  for  appellant. 

(7.  B.  Chapnan  and  Uayo  dk  YTt^ifm^,  for  appellee. 

ScHOLFiSLD,  J.  This  was  a  bilU  for  the  rectification  and  specific 
performance  of  an  agreement  to  exchange  and  convey  certain  real 
estate  in  the  city  of  Ottawa.  The  court  below  decreed  in  conform"^ 
ity  with  the  prayer  of  the  bill,  and  the  case  is  brought  here  by  the 
appeal  of  the  defendant. 

After  some  preliminary  discussion,  which  Was  protracted,  the 
parties  signed  an  agreement,  written  in  pencil,  as  follows: 

"H  E.  Oedney  agrees  to  convey  to  R  D.  Lyman,  by  Sept.  1,  the 
N.  \  of  the  N.  \  of  lot  No.  2,  in  block  11,  by  good  and  sufficient 
warranty  deed,  subject  to  mortgage  of  $4,000,  to  Oeo.  R  and  A. 
Keep,  with  interest  accruing  thereon  from  July  11, 1883,  and  a 
piece  of  ground  10  by  40  in  rear  thereof,  on  following  terms  (namely, 
known  as  the  Cook  ft  Glover  block):  Lyman  is  to  pay  Gedney 
t8,500,  in  cash  or  mortgages,  by  Sept.  1,  1883;  also,  to  convey  by 
good  title  the  two  lots  of  ground  known  as  the  Oeo.  H.  Norris  or 
Hickling  property,  being  a  two-story  brick  house,  standing,  etc., 
on  lots  5  and  6,  block  2,  Walker's  add.  to  .Ottawa.    Oedney  is  to 
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liATe  tke  uae  «f  all  rents  of  property  on  the  TS.  i  of  the  N.  ^  of  kit 
11»  in  block  lU  ^  Not.  1, 1988;  also,  to  hare  we  of  Nome  er 
Uickliag  property  hj  Sept  1,  1883.  Gedney  is  to  tmnsCer  to  B, 
D«  Lyman  on  Not.  I,  1888,  all  his  insuniQoe  pcdicies  on  the  tluree- 
story  brick  building  .conTeyed  to  him,  amounting  to  not  less  than 
tiO^OOO,  by  renewing  for  one  year  any  policies  exjHring  before-NoTi 
1,  1883;  and  Lyman  is  to  assign  to  Oedney  his  insarance  policy 
amounting  to  on  the  Norris  or  Hiekling  property.    Oed- 

ney and  Lyman  bind  themselTes  in  the  sufli  of  81,000  as  liquidated 
damages,  to  f  nlfiU  aboTe  agreement 

Witness  our  hands  this  24th  day  of  Aug.,  1883. 

H«  E.  Obdhxt, 
B.  D.  Lymav."    . 


a 


At  the  time  of  signing  this,  the  parties  mutually  agreed  that 
Puncan,  McDougal,  an  attorney  at  law,  should  draw  up  a  more 
formi^l  instrument,  written  in  ink,  eTideooing  the  agveenefit, 
which  they  would  sign  on  the  next  day.    Aooordipgly,  Jie  drew  tsf 

the  following,  which  was  subsequently  signed  by  the  parties: 

**  This  agreement,  made  this  24th  day  of  August,  A.  D.  1888, 
by  and  between  Henry  £.  Gedney,  of  the  city  of  Ottawa^  in  the 
county  of  La  Salle,  and  Stato  of  Illinois,  party  of  the  firat  part, 
and  B.  D.  Lyman,  of  the  same  place,  party  of  the  second  part: 

*^  Witnesseth,  that  if  the  party  of  the  second  part  shall  first  make 
the  payments  and  perform  the  covenants  hereinafter  mentioned  on 
his  part  to  be  made  and  performed,  the  said  party  of  the  first  part 
hereby  covenants  and  agrees  to  convey  by  good  and  suflScient  war- 
ranty deed,  subject  to  a  certain  mortgage  in  favor  of  George  fi. 
and  A.  Keep,  given  to  secure  the  sum  of  84,000,  together  with  in- 
terest accruing  thereon  from  July  11,  1883,  which  the  party  of  the 
second  part  assumes  and  agrees  to  pay,  the  lots,  pieces  or  parcels 
of  land  situated  in  the  county  of  La  Salle,  and  State  of  Illinois, 
known  and  described  as  follows,  to-wit:  the  north  half  of  the  north 
lialf,  of  lot  two  (2),  in  block  eleven  (11),  in  the  original  town  (now 
city)  of  Ottawa;  also,  a  strip  of  ground  ten  feet  wide,  eztendii^ 
^long  the  east  end  of  said  strip  of  ground,  being  the  same  piece  of 
ground  described  in  the  deed  to  the  party  of  the  first  part  The 
party  of  the  firet  part  reserves  the  possession  and.  accruing  rents, 
of  said  property  until  the  first  day  of  November,  1883,  notwith-r 
standing  said  conveyance  may  be  sooner  made  without  such  re^x-y 
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Mtmm.  The  party  of  the  first  part  farther  agrees  to  transfer  to 
$Im  party  of  the  seoondpert  aU  insuranoe  polidei  upon  said  property 
to  the  anonnt  of  $10,000^  at  the  time  of  the  execution  and  deliTeiy 
o|  said  deed,  and  at  his  own  expense  renew,  for  the  period  of  one 
jeaTf  any  4A.  said  policies  that  may  expire  up  to  Korember  1, 1888* 
The  party  of  the  first  pact  further  agrees,  that  his  wife  will  join 
l^iin  in  said  conveyance,  to  the  extent  of  relinquishing  her  dower 
right  therein. 

'' The  party  of  the  second  part  oorenants  and  agrees  to  pay  the 
party  of  the  first  part  the  sum  of  98,500  in  cash,  or  good  notes  and 
morl^jagee  that  are  acceptable  to  the  party  of  the  first  part^  and 
<9onTey  to  the  party  oi  the  first  part,  by  good  and  safficient  war- 
ranty deed,  free  and  clear  of  all  incumbrances,  the  following  de»- 
iocribed  lots,  pieces  or  parcels  of  land  situated  in  the  county  of  La 
3aUe,  and  State  of  Illinois,  known  and  described  as  follows,  to-wit: 
Lots  6  and  6,  in  block  2,  Walker's  addition  to  the  town  (now  city) 
iA  Ottawa,  togeAer  with  all  and  singular  the  appurtenances  and 
privile^  thereunto  belonging  or  in  any  wise  appertaining.  The 
party  of  the  second  part  agrees  to  assign  and  transfer,  at  the  tiina 
«f  the  deliT^ry  and  execution  of  said  deed,  all  the  insuranoe  policies 
then  upon  the  property  above  described,  known  as  the  *  Norris  or 
Hiclding  property.' 

**  It  is  mutually  agreed  by  the  parties  hereto,  that  the  severd 
•conveyances  and  payments  above  referred  to  shall  be  made  on  or 
before  the  first  day  of  September  next  The  parties  hereto  further 
qintaally  bind  themselves,  respectively,  in  the  penal  sum  of  $1,000!, 
■IHi  liquidated  damages,  which  they  respectively  agree  to  pay  each 
^  the  other,  together  with  all  other  damages  that  may  be  sustained 
\ff  either  upon  the  failure  of  the  other  to  comply  with  each  and 
orery  one  of  the  ^^venants  herein  contained. 

**  Witness  our  handi  an4  seals  the  day  and  year  first  above  writ* 
^n.  H.  E.  Gkdnst,   . 

E.  D.  Lymak."   : 

Lyman  refused  to  perform  his  part  of  this  agreement    A  mis^ 
take  oocurred  in  the  description  of  the  property  to  be  conveyed  by 
Oedney.  The  decree  below  corrects  that  mistake,  and  then  requires 
this  contract  to  be  specifically  performed. 
,  [Omitting  other  points.] 

The  point  is  made  that  the  statute  of  frauds  being  pleaded,  it 
is,  not  competent  to  decree  a  rectification  and  specific  performanoo 
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of  the  contract,  on  parol  evidence.  The  mistake  in  the  description 
of  the  property  in  the  written  instrument  occurred  in  this  way: 
Lot  2,  in  block  11,  is  one  hundred  and  fifty  feet  long,  north  and 
aouthy  by  eighty  feet  wide,  east  and  west.  The  Cook  k  Oloyer 
block,  which  appellee  undertakes  to  convey  to  appellant,  occnpiet 
the  north  forty  feet  of  the  lot,  which  appellee  by  mistake  assumed 
was  one*half  of  one-half,  or  one-fourth  of  it,  and  hence  in  the 
instrument  the  block  was  by  mistake  described  as  the  north  half  of 
the  north  half  of  the  lot,  which  of  course  is  but  thirty-seyen  and 
one-half  feet,  and  leaves  two  and  one-half  feet  occupied  by  the 
block  unconveyed.  The  balance  of  the  description,  in  the  insim* 
ment  written  in  ink,  is  after  the  words,  ''  north  half  of  the  north 
half  of  lot  2,"  eta,  **  also  a  strip  of  ground  ten  feet  wide,  extending 
along  the  east  end  of  said  strip  of  ground,  being  the  same  piece  of 
ground  described  in  the  deed  to  the  party  of  the  first  part.''  The 
deed  to  the  party  of  the  first  part  is  by  Cook  ft  Oloyer,  and  con- 
yeys  ^*  a  strip  of  land  ten  (10)  feet  in  width,  east  and  west,  and 
forty  (40)  in  length,  north  and  south,  in  the  north-west  oomer  of 
•lot  number  one  (1),  in  block  number  eleven  (II),  in  the  original 
•town  (now  city)  of  Ottawa,  Illinois,  the  premises  above  described 
being  situated  -immediately  in  the  rear  of  said  Henry  Oedney'li 
block  of  brick  stores  on  lot  numbered  2,  in  said  block  numbered 
11,  situated  in  the  county  of  La  Salle,  in  the  State  of  Illinois.'^ 
This  description  is  free  of  objection,  and  inasmuch  as  the  instm*- 
tnent  refers  to  it,  and  in  effect  adopts  it,  no  rectification  of  that 
much  of  the  instrument  is  needed.  Smiih  y.  Crawford,  81  111.  299. 
For  the  purpose  of  rectification,  the  instrument  written  in  penctt 
is  competent  evidence.  It  describes  the  property  which  appellabt 
undertakes  to  convey,  thus:  ''N.  i  of  the  %  i  of  lot  No.  2,  in 
block  11,  *  *  *  and  a  piece  of  ground  10  by  40  in  rear  thereof, 
on  the  following  terms  (namely,  known  as  the  Cook  ft  Oloyer 
block)."  In  effect,  the  Cook  &  Olover  block  is  conveyed,  and  a 
strip  of  ground  ten  by  forty  in  the  rear  thereoL  The  words, 
''Oook  ft  Olover  block,"  are  the  controlling  descriptive  words. 
The  block  is  a  fixed  and  permanent  monument,  and  under  the  well- 
settled  rules  of  construction  applicable  to  conyeyances,  any  words 
of  description  repugnant  thereto,  or  inconsistent  therewith,  must 
be  rejected.  Without  aflirming  or  denying  what  may  be  the  law 
in  a  case  where  rectification  and  specific  performance  rest  entirely 
on  parol  evidenoe,  there  can  be  no  question  but  that  latent  ambl- 
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{pities  may  be  explained  by  parol  eyidenoe,  and  that  such  evidence 
may  also  be  resbrted  to  for  the  parpoee  of  identifying  the  premisei' 
and  applying  the  calk  of  the  deed,  in  suits  for  rectification  and 
specific  performanoe,  and  in  other  actions  and  proceedings  affect 
ing  title.  Cknfsil  Y.  Hobbs^  56  IlL  231;  McLennan  t.  Johnson,  60 
IlL  306.  By  applying  parol  evidenoe  to  this  description,  it  is- 
proved  that  the  north  half  of  the  north  half  of  lot  2  is  only  thirty^ 
aeven  and  one-half  feet»  and  that  Cook  ft  Glover's  block  occapieB^ 
the  north  forty  feet  of  the  lot,  and  so  then  we  miist  reject  the  de- 
Boription  **  north  half  of  the  north  half  ^  as  repugnant  to  the  other - 
description  or  call  in  the  deed,  namely,  '' Cook  ft  Glover's  block,'^ 
and  following  that,  hold' that  the  contract  is  to  convey  the  north* 
forty  feet  of  the  lot  Dicfee  affirmed. 


BiDGBWAT  T.  Poma. 

014  HL  4S7.) 
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One  of  several  sureties  ef  a  trustee  on  bis  bond  to  secure  the  beneficiaries  caa- 
not  tw<t»tiitii  a  bill  to  compel  bim  to  substitnte  solvent  sureties  for  tbbSbr 
who  have  become  insolvent,  or  give  counter  security,  on  pain  of  removaL 


B 


ILL  to  compel  a  trustee  to  snbstitate  sureties.     The  opinion 
states  the  case.     The  bill  was  dismissed  below. 


A.  D.  Dvffsni  Cfreen  A  O^bert,  for  appellant 

E,  D.  Tounghlood  and  James  M.  Oregg,  for  appellee. 

Sheldok,  J.  The  bill  in  equity  in  this  case,  filed  by  Thomas  S; 
Kdgeway,  complainant,  to  the  September  term,  1882,  of  the  Gal* 
latin  Circuit  Court,  sets  out  that  by  a  certain  instrument  in  writ^ 
ing,  bearing  date  November  2,  1871,  signed  by  the  proper  parties, 
one-half  of  the  estate  of  one  Orval  Pool,  then  lately  deceased,  was 
created  a  trust  fund,  the  interest  and  other  increase  of  which  weref 
for  the  benefit  of  certain  persons  therein  named,  during  their 
natural  lives,  and  at  their  death  the  remainder  was  to  rest  abso- 
lutely in'  their  reactive  heirs;  that  this  instrument  provided 
for  the  appointment  of  a  trustee  to  receive  this  trust  fund  and 
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VHMi«fe  the  wtaam,  mA  exeoate  and  etny  ottt  the  proTisions  of  aead 
treett  and  that  the  trmtee  ehevld  enter  into  %  good  «nd  sufficient 
bond,  to  be  Approved  by  the  judge  of  the  Cironit  Ooart  of  Gallntia 
county,  for  the  faithful  perforauwoe  of  hie  dntj  as  aaoh  troatee; 
that  on  December  2€|  1871,  Oeoige  H.  Potter,  the  defendant^  waa, 
MB  provided  in  said  instmaient,  appointed  sneh  tmstee  by  the  judge 
of  the  Circuit  Court  of  Gallatin  county,  and  on  Hay  15,  1872,  the 
trustee  made  his  bond  as  saeh,  in  the  penal  sum  of  $400)^000,  with  H. 
O.  Docker,  David  Reid,  Robert  Beid,  J.  MeKee  Peepks,  J.  McKee 
Peeplea,  Jr.,  and  Thomas  S.  Ridgeway,  oomplainant,  suretiee,  all  of 
whom  were  then  solvent,  which  bond  was  approved  by  such  jadge; 
that  defendant,  sinoe>tlie  exeoution  ef  said  bond,  has  reoeived  as  such 
trustee  over  #100^000,  but  has  never  rendered  any  aooount  thereof 
to  any  court  or  person,  nor  made  any  report  showing  the  amount 
ao  received  or  the  disposition  and  management  thereof  by  him;  that 
on  December  22,  1879,  J.  McEee  Peeples,  Sr.,  departed  this  life 
testate;  that  his  estate  is  nearly  alt  distributed  among  bis  devisees 
and  legatees,  and  is  in  process  of  Qna}  settlement  and  closing  up; 
that  all  of  the  surviving  sureties  on  the  bond,  except  complainant 
are  now  wholly  insolvent,  and  that  the  trustee  himself  is  in  limited 
circumstances  as  to  pecuniary  means.  The  bill  asks  that  the  tm»r 
tee  be  required  under  oath  to  answer  and  render  a  full  and  com- 
plete report  and  account  of  his  actings  and  doings  as  sach  tmstee, 
imd  if  it  shall  appear  that  there  has  been  improper  management  of 
the  trust  fund,  that  the  trustee  be  removed  from  his  trusteeship, 
«nd  another  person  be  appointed  in  his  stead;  and  also  that  if  the 
trustee  retains  his  position,  he  be  required  to  give  other  and  addi- 
tional securities  upon  said  bond,  or  an  additional  bond,  and  on 
failure  to  do  so,  that  the  trustee  be  removed  and  another  one  ap- 
pointed in  his  place  with  a  prayer  for  general  relief.  Defendant 
filed  his  answer  under  oath,  as  required  by  the  bill,  making  a  full 
report  as  trustee,  an  exhibit  and  part  of  the  answer.  No  exception 
was  taken  to  the  answer.  The  cause  was  referred  to  the  master  to 
take  proofs,  who  only  took  two  dejKMitions  as  to  the  insolvency  of 
the  sureties.  Upon  hearing  on  the  foregoing  alone,  the  court  dis- 
missed the  bill.  On  appeal  to  the  Appellate  Court  for  the  fourth  ! 
district,  the  decree  was  aflSrmed,  and  the  complainant  appealed  to 
this  court. 

It  is  insisted  that  it  was  error  in  the  Circuit  Court  not  to  pasfi 
upon  the  rex>ort  of  the  trustee,  and  approve  or  disapprove  it;  bat 
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to  what  end  and  for  what  use  should  the  court  have  done  so?  The 
beneficiaries  of  the  trust  were  not  before  the  court,  and  they  would 
not  be  bound  by  any  action  of  the  court  on  the  report  The  par» 
ties  to  this  suit,  the  surety  of  the  trustee  and  the  trustee  were  in- 
terested together,  on  one  side  of  the  account,  that  it  should  be  in 
favor  of  the  trustee,  and  an  ex  parte  proceeding  between  them,  in 
the  absence  of  the  parties  interested  on  the  other  side  of  the  ao* 
count,  to  take  and  state  the  trustee's  account,  would  seem  to  be- 
idle.  Were  the  persons  beneficially  interested  in  the  trust  prop-, 
erty  before  the  court,  so  that  they  would  be  bound  by  the  result  of 
the  accounting,  and  it  be  conclusive  against  them  and  in  favor  of 
the  surety  in  any  action  by  the  former  upon  the  trustee's  boud» 
then  the  propriety  of  this  complainant,  who  is  but  a  mere  surety' 
for  the  trustee,  asking  for  a  settlement  of  the  account  before  the. 
courts  might  with  more  reason  be  urged. 

As  respects  the  other  relief  asked^  the  giving  of  additional  aseur-' 
ity,  abundant  authority  is  cited  to  the  effect  that  courts  of  equity 
always  exercise  control  over  trustees  in  the  administration  of  their 
trusts;  that  if  trust  funds  become  endangered  by  the  financial  fail- 
ure of  the  trustee,  a  court  of  equity  will  protect  them,  and  will  al- 
ways see  that  trust  estates  are  not  exposed  to  danger  or  loss;  and 
it  is  said  that  by  the  express  terms  of  the  instrument  creating  this 
trust  fund,  the  trustee  is  required  to  execute  a  good  and  suiScient 
bond,  which  means  that  during  the  time  he  acts  as  trustee  he  shaE* 
keep  and  maintain  a  good  and  suflBciaatt  bond.  All  this  is  very 
▼011,  and  would  be  quite  apposite  were  the  beneficiaries  of  thia 
trust  fund  the  parties  here  complaining;  but  the  persons  for  whose 
benefit  this  bond  was  given  make  no  complaint  that  it  is  not  good 
and  sufficient,  but  for  aught  that  appears,  are  content  therewith  aa. 
it  is.  The  bond  was  not  given  for  the  benefit  of  the  complainant, 
and  he  has  no  cause  of  complaint  that  it  is  not  good  and  sufficient* 
for  the  protection  of  the  trust  estate.  He  has  no  interest  in  the 
property  the  bond  was  given  to  protect.  There  is  no  pretense 
from  any  allegation  in  the  biU,  that  the  bond  is  not  now  amjdj 
good  and  sufficient.  The  complainant  is  making  demand  for  fur- 
ther security  in  his  own  interest,  in  order  that  he  may  have  others 
to  share  with  him  his  responsibility  on  the  bond,  or  that  he  maj 
get  relieved  from  further  liability.  He  is  entitled  to  complain  only 
in  respeot  of  sMoe  duty  which  is  owing  to  himself,  and  not  for  any 
fulnre  of  duty  toward  others,  the  benefloiarist  et  this  tmrt  fond,    i, 
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The  contract  which  aroee  between  the  trustee  and  complainant, 
from  the  relation  of  principal  and  surety,  was  that  the  former  would 
j<efund  to  the  latter  whatever  the  surety  had  to  pay  for  the  princi- 
pal; but  the  principal  came  under  no  such  duty  that  he  would  keep 
tiie  co-sureties  on  the  bond  in  equal  soWency  as  they  were  at  the 
time  they  executed  the  bond,  or  that  he  would  keep  any  co-sureties 
on  the  bond  to  share  with  complainant  his  suretyship.  Courts  of 
•equity,  in  relief  of  sureties  under  apprehension  of  loss  or  injury, 
have  gone  to  the  extent  to  allow  the  surety,  after  the  debt  has  be- 
<come  due,  to  file  a  bill  to  compel  the  debtor  to  discharge  the  debt 
for  which  the  surety  is  responsible.  And  it  has  been  said  that  a 
surety,  when  the  debt  has  become  due,  may  come  into  equity  and 
compel  the  creditor  to  sue  for  and  collect  the  debt  from  the  prin- 
cipal. 1  Story  £q.  Jur.,  §  327.  But  we  have  been  referred  to  no  pre- 
cedent for  the  maintenance  by  a  surety  of  a  bill  of  like  character 
with  the  present,  and  we  know  of  no  principle  of  equity  under  which 
«uch  a  bill  is  to  be  sustained.  Our  statutes  have  to  a  certain  ex- 
tent provided  for  the  release  of  sureties  upon  bonds  which  they 
have  executed,  as  when  a  surety  upon  the  official  bond  of  a  public 
•officer  desires  to  be  released  from  such  bond,  after  the  taking  of 
^certain  steps  on  the  surety's  part  to  that  end,  if  the  officer  fails  to 
j^ve  a  new  bond,  his  office  is  made  vacant  Rev.  Stat.  1874,  p. 
720,  §  10.  And  so  there  is  provision  that  any  surety  on  the  bond 
of -any  guardian,  conservator  of  any  idiot  or  insane  person,  or  the 
trustee  of  any  fund  or  property,  appointed  by  any  court,  may  by 
petition  in  court  compel  such  guardian,  conservator  or  trustee  to 
appear  and  settle  his  accounts  and  file  a  new  bond.  Laws  1877,  p. 
142.  But  it  has  been  decided  that  this  statute  ^id  not  embrace  the 
fiase  of  this  particular  bond.     Potter  v.  Peeples,  92  IlL  430. 

\(e  can  see  that  it  is  a  hardship  for  the  complainant  to  stand  aa 
the  sole  solvent  surety  on  such  a  bond,  where  there  is  no  expreta 
^equirement  for  any  accounting  and  settlement  of  accounts,  aub- 
}ect  to  an  unknown  and  indefinite  liability,  and  that  it  would  be 
rery  desirable  on  his  part  to  have  afforded  to  him  the  relief  pro- 
vided by  this  latter  statute,  and  as  asked  for  by  his  present  bill; 
Ikut  we  do  not  see  how  it  can  be  done,  aside  from  the  aid  of  any 
-statutory  provision  in  such  behalf. 

The  decree  of  the  Appellate  Court  must  be  affirmed. 

DeermajfimmL 

HuLKET,  0.  J.,  took  no  part,  t 
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<U4  DL  68ik) 
Mandamus — to  compel  prcbaU  of  w3L 

Muidamiis  will  not  lasue  to  a  Probate  Jadge  to  compel  him  to  admit  to  probata- 
a  will  pending  an  appeal  from  his  refusal  to  admit  to  probate  another  wiU 
of  the  same  testator. 

MANDAMUS  to  compel  probate  of  a  will.     The  opinion  statet 
the  case. 

Swett,  Haskell  A  Orasscup^  Trumbull,  Washium  <t  Jtoiiinsp 
Dexier,  Herrick  di  'AUen,  for  petitioner. 

W,  C.  Oimdy  and  c/bAn  P.  AUgeld,  for  respondent 

Shbldon,  J.  Stress  is  laid  npon  the  language  of  the  act  in- 
regard  to  wills,  in  section  2,  chapter  148,  of  the  Revised  Statutes 
of  1874,  that  when  any  will  shall  be  exhibited  for  probate,  it  shall, 
be  the  duty  of  the  court  to  receive  probate  of  the  same  without 
delay,  as  being  peremptory  on  the  court  to. proceed  at  once  in 
receiving  probate  of  a  will  which  is  offered  for  that  purpose.  No 
doubt;  it  is  the  policy  of  the  act  that  there  should  be  made  settle- 
ment of  the  estates  of  deceased  persons  at  as  early  a  day  as  practice 
able.  But  the  language  referred  to  is  not  to  be  taken  in  the  sense 
soliteral  that  the  court,  on  presentation  of  a  wiU  for  probate,  must 
immediately  proceed  in  the  probate  thereof.  The  meaning  is  no 
more  than  that  the  court  shall  proceed  without  unreasonable  delay. 
The  courts  are  vested  with  more  or  less  discretion  as  to  the  order 
of  business  before  them,  and  as  to  advancing  or  postponing  causes. 
This,  is  recognized  in  the  provision  of  our  Practice  Act  for  the 
keeping  of  a  docket  of  all  the  causes  pending,  and  that  the  causes  ^ 
shall  be  tried  or  otherwise  disposed  in  the  order  they  are  placed  on 
the  docket,  unless  the  court,  for  good  and  sufficient  cause,  shall 
otherwise  direct.  And  it  must  bo  the  rule  that  ordinarily  there 
will  not  be  interference  by  mandamus  to  direct  when  another  court 
shall  proceed  with  the  hearing  of  any  particular  cause. 

In  the  present  case  there  were  two  writings,  of  different  dates, 
before  the  Probate  Court  at  the  same  time,  each  purporting  to  be  ^ 
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the  last  wDl  and  teatament  of  Wilbar  F,  Storey,  the  one  last  in 
date  revoking  all  former  wills.  Which  one  should  the  coart  pro- 
ceed to  receiye  probate  of  first?  Suppose  the  relatrix  had  insisted 
that  the  one  first  in  date,  that  of  August  16,  1879,  should  be  first 
acted  upon.  There  would  be  a  case  for  the  exercise  of  discretion. 
And  proceeding  first  to  receive  probate  of  the  last  writing,  amd 
postponing  until  afterward  the  probating  of  the  first  writing,  must 
be  admitted  would  be  a  most  At  exercise  of  discretion.  Had  the 
refusal  of  probate  of  the  last  will  remained  the  final  order  of  the 
Probate  Court,  then  the  probating  of  the  first  would  have  been 
proceeded  with  without  hindrance.  But  such  refusal  of  probate 
did  not  remain  a  final  order,  but  it  was  appealed  from,  and  the 
matter  of  probating  the  last  will  was  still  pending  and  nndeter- 
mined.  But  notwithstanding  that,  the  Probate  Court  might  have 
the  power  to  go  on  now  and  receive  probate  of  the  first  will.  Yet 
is  there  not  a  fair  question  as  to  the  propriety  of  so  doing?  It  may 
be  thought  that  the  same  reason  of  fitness,  which  dictated  the 
course  of  first  receiving  probate  of  the  last  will  and  pestponiBg 
thereto  the  probata  of  the  first  will,  still  operates  to  continae  such 
poetponement  until  there  be  had  a  determination  of  the  oontro- 
versy  pending  whether  the  paper  last  in  date  be  a  will  or  sok  If 
that  shall  be  found  to  be  the  will  of  the  decedent,  then  Ae  fint 
will  is  annulled,  and  the  probei;ing  thereof  would  be  nugatcry. 
The  motion  to  postpone  the  hearing  as  to  the  first  will,  tinder  the 
ciroomstances,  called  for  the  exeoroiae  of  the  court's  discretion.  It 
was  exercised  in  making  a  postpcmement  nntil  the  further  <»der  of 
the  court,  for  the  reason  of  the  pending  appeal  firom  the  orier  re« 
fusing  probate  of  the  last  wilL  This  is  such  an  exercise  of  acoart's 
disQBction  as  we  do  not  feel  called  upon  to  interfere  with.  There 
does  not  appear  to  have  been  any  abuse  of  discretion.  This  coiMt 
has  repeatedly  held,  that  where  the  exercise  of  a  discretion  is 
involved,  a  writ  of  mandamiM  will  not  be  allowed.  Fe0pl9  v.  F&ar^ 
son,  2  Scam.  204;  8.  o.,  33  Am.  Dec.  445;  ViUage  s/  Oleneoe  v. 
People,  78  111.  383;  OaufUy  o/  Si.  Olair  v.  Peoph,  85  IlL  396;  Ps^ 
pU  V.  WaiiarM,  55  HI.  178.  In  High  on  Ex.  Leg.  Kem.,  §  260, 
it  is  laid  down;  **  The  existence  of  other  litigation  in  another 
forum,  affecting  the  matter  which  is  the  foundation  of  the  pro- 
ceedings in  mandamus^  may  sometimes  operate  as  a  bar  to  relief  by 
this  extraordinary  writ.  And  it  has  been  refused  where  it  was 
sought  to  compel  the  granting  of  administration,  it  being  shown 
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Ijmb  %<»nMk»imb\9i:!Mij:  ptntdlng  aa  to  a.  pretendBd  will.  4f  the 
40fMA^d•'^  ^d9^  /'^/^fe  v^  Supertar  Court, ^c,  lOrWencL  701; 
jS^NB^r^  "^..J^ldg,  Z. Mod. ^143;/  SUnlUchard.  Rained  oase>  5  Mod. 
374;  Loveffrove  v.  Beihett,  1  Wm.  BL  668;  JS^t.  iby,  4  Barr. 

j  Qi^tbBiP^  q1  the  i^i»trix»  xeference  ia  made  to  the  statemenii 
qt  the  law}  as  made,  in-  3  B^dfleld  on  Wills,  54:  ^'  Where  the  Pro^ 
Ijate  Qoprt(  deolin/BS  to  prpco^d.  in  the  probate  of  a  will,  or  to  give 
1|ie  esequtpr  lottpyra  .testamenl^r7».  having  no  justifiable  excuse* 
therefor,  the  Superior  Court,  by  niantfamM^,.  will  compel  the  Pro- 
l|IP^Cpu];t,to.pr9oe^d  in^ the.  matter.''  There  is  here  no  declining 
a^olc^^ely  to:  pfooei9d«  but^  only^  at  the:  presenktime,  for  what  tha 
q^Kitrt^.d^^iS/the,  ju^tifiaid^  aprotoeding  pend* 

iAg;|ar«,1^,est9,Uis}imeQt,Qfi  a  later:wiU».amQiuit&Qg:bttt  toa  ooll^< 
t^T^ifiQ^i  pp.  iji^ipn:  made  tihorofcir;  Th^:  aothocitji  aited  should 
i»p^cfmt]:^|ii,8uph«ao$8Ci^  ; 

^  AiSffit^l^a.ia  mi4^  hjfthe  relatrua  tliai-tlmipoobato  of)  »will  is  m 
ipniatein^V^'^iQnd  refeirenoe  ia  mad^  to  Mrptm&mr.  Hunter ,  ^ 
Qilnu.  6^7^.ftnd  A^yttn  t.  CUne/Uter,  iO.  111..  473,  aa  ao  holding. 
T]^q^  depiaiona  were  under  former,  atatiitea^.  and  pcmous  to  1849. ' 
The^^tf^l^  ot  1819  aMthorised  pmbato^of  a;wiUrtD  beimade  befo^ 
the  Qount;  ppmmiwoners.    Xn.  1687  ac  Brobaiip  Gourfr  was:  created^ .. 
gmaidad o^4Br  by  a>]]Eistipet o£  the  peace,. and  tfaoj  atatnte  declared: 
tb?/ probating  oi  a.  will  to  be  a  miniaterial  act;  The  psesjant  atatntei 
)m  no  auoh  jrayistoBi    A^angewas  made  in  1849i.eatabliflhing^ 
t|ie  Gpnnt;  Conrb  a  oonrt  of  record,  tn^  be  held  by  one;  judge,  thei 
oourt  being  r^ated  with  all  the  powers  and  juriadiotion.ot  the  Pro* 
taate  CSourt  aa  then  eatebliahed,  the  act  dedaringthat.gvantiDg  let- 
tara.testamentary  or  of  administration^  determining  who  areenti-^ 
tied  to  said  lettecs,.  should  be  oonaidered' aa  general  judioiaL powers.' 
folder  the?  aek    The  Conatitution  of  1870  provided  fxm  aOounty.^ 
Court  to  be  a  court  of  record  to  be  held  by  one  judge,  and  con*^ 
l^mA  upon  it  original  jurisdiction  in  all.  matters  of  probate.    The 
Cfonatitutionalso  provided  for  the  establishment  of  a  Probate  Court, 
ill.  certain  counties*  and  under  ti^is  section  the  Probate  Court 
of'  ipook  county  has:  been  created  with  an  original  juri^ction  o£ 
all  probate  matters.    In  Z^u/^i^tui^  Ji  Ouncan^.  28.  lU*.  364$  &  c,  78  < 
Amv.  P^  698,,i|^.lBim|i.  held  that  parties  in  interest  mi^ht  contest 
the  validity  of  a  will  before  the  Probate  Court  as  well  aa  by  bill  in 
ehancery,  and  should  be  allowed  to  examine  the  attesting  witnessea 
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M  well  as  others.  We  have  no  doubt  that  the  coart  here,  in  acting 
upon  the  motion  for  postponement,  should  be  regarded  as  in  the* 
exercise  of  judicial  functions,  and  that  the  same  doctrine  is  to  be 
applied  as  in  a  case  of  such  kind. 

The  similarity  of  the  proTisions  of  the  two  wiUs,  and  the  fact 
that  the  same  person  is  appointed  executrix  m  each,  is  remarked 
upon  as  removing  the  objection  to  the  immediate  probate  of  the 
earlier  will.  This  would  diminish  the  inconveniences  which  would 
result  from  the  probating  of  two  wiUs  of  different  dates,  but  would 
not  entirely  obviate  the  same. 

It  is  insisted  that  there  is  a  want  of  good  faith  on  the  part  of 
Mrs.  Farrand  in  the  prosecution  of  her  appeal  from  the  order  re^ 
fusing  probate  of  the  later  will,  that  it  is  for  her  interest  that  the' 
order  should  stand  and  the  will  net  be  established,  as  in  the  case' 
of  intestacy  she  would  come  into  immediate  possession  of  one-third' 
of  the  estate.    On  the  hearing  before  the  Probate  Oourt,  on  the 
motion  for:  postponement,  such  want  of  good  faith  was  averred  on 
the  one  side  and  denied  on  the  other,  and  in  view  thereof  the  oourt 
made  its  decision.     The  motive  for  taking  the  appeal  hardly  seems' 
to  be  a  proper  subject  of  inquiry.     There  was  the  right  to  take  the 
appeal,  and  it  was  taken,  which  left  the  question  of  the  validity  of 
the  later  will  undisposed  of  and  still  pending  for  decision.     Thut 
there  was  ground  for  the  taking  of  an  appeal,  there  is  the  evidence 
furnished  by  the  relatrix's  action  in  herself  ti^ng  an  appeal.     We' 
can  see  that  it  appears  to  be  for  the  interest  of  Mrs.  Farrand  that 
there  should  be  a  case  of  intestacy,  that  there  should  be  no  will- 
whatever  established;  yet  as  between  the  two  wills  it  is  for  her' 
interest  that  the  one  later  in  date  should  be  established,  rather 
than  the  earlier  one.    She  has,  at  any  rate,  exercised  her  right  to 
take  an  appeal,  and  her  motive  in  so  doing  seems  hardly  inquirable 
into  to  do  away  with  the  effect  of  the  appeal  in  its  bearing  upoa* 
the  decision  of  the  Probate  Court. 

-  Upon  consideration  of  the  whole  matter,  there  is  not  made  to 
appear  here  the  clear  right  to  the  writ  of  mandleiffifis  which  must 
bfe  shown  in  order  to  its  allowance,  and  we  are  of  opinion  the  de' 
murrer  to  the  answer  should  be  overruled,  and  that' there  should' 
be  judgment  in  favor  of  the  defendant^  denying  the  writ. 

Mandamus  «bi»tad 
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Where  a  woman,  deserted  bj  lier  husband,  married  another,  more  than  dx  but 
lees  than  seren  fears  after  the  first  had  bisen  last  heard  from,  the  presnmp-' 
tkm  in  favor  of  the  yididitj  of  the  second  marriage  ootwelghs  the  presnmp* 
tion  of  the  continoanoe  of  the  first  hosband's  life. 


DIVOBOE.    The  opinion  .states  the  case.    The  pUdntill  had 
judgment  below. 

JZ.  TF.  MiXU^  for  plaintiff  in  error. 
'  Keteham  dk  Oridley,  for  defendant  in  error. 

» 

Shops,  J.  This  was  a  bill  for  dirorce,  filed  by  Sailah  O.  John- 
«on,  defendant  in  error,  against  Michael  E.' Johnson,  plaintiff' in' 
•error,  in  the  Cass  Circuit  Court,  where  a  decree  of  divorce  was  ren* 
4ered.  The  cause  was. taken  by  writ  of  error  by  defendant  below 
to  the  Appellate  Court  for  the  Third  District  The  decree  of  the 
lower  court  was  there  afiirmed,  and  the  present  writ  of  error  iif' 
prosecuted  to  this  court  from  that  order  of  affirmance. 

[Minor  questions  omitted.] 

That  the  evidence  is  sufficient  to  warrant  the  verdict  and  decree 
in  favor  of  complainant  is  not  denied  by  counsel  for  defendant,  if 
her  marriage  with  the  defendant  was  a  valid  marriage.  Theseriona' 
contention  is,  that  at  the  time  of  the  marriage  of  complainant  with 
defendant  she  had  a  former  husband  living,  and  therefore  her  mar*, 
riage  with  defendant  was  void  —  that  whatever  her  rights  nnder  a' 
bill  properly  framed  for  that  purpose  might  be,  no  relief  could  be 
jpmted  under  this  bill.  This  position  of  counsel  would  be  undo* 
niable  if  the  evidence  warrants  the  assumption  that  complainant' 
had  a  former  husband,  who  was  living  at  the  second  marriage,  and' 
from  whom  she  had  never  been  divorced.  The  only  evidence  con- 
tained in  the  record  tending  to  establish  that  at  the  time  of  her 
marriage  with  defendant  the  complainant  had  a  husband  living,  is 
that  given  by  complainant  on  cross-examination  by  defendant's 
counsel.    This  evidence  was,  in  substance,  that  complainant  wte 
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married  to  one  Albert  Thurber  in  Menard  coanty,  Illinois,  on  the 
26th  day  of  Jnly,  1866;  that  they  liyed  together  three  months; 
that  said  Thurber  then  deserted  her  and  went  away;  that  about  a 
year  after  the  separation,  and  aoma  time  in  1867,  she  reoeiyed  a 
letter  from  him,  and  that  from  that  time  to  the  trial  in  Anguat, 
1884,  she  had  not  seen  him  or  heard  from  him;  that  she  had  heard 
nunora  at  one.  time  that  he  waa  dead,  and  another  that  he  mm 
alive^  and  another  that  he  waa  married  again.  Ho  othac  vitoasa 
tcptififMl.in<  regavd/  to  tiie  matter  under  oonaiderationf)  or  to  any 
circnmstance  having  any  Bearing  thereon,  and  no  other  eyidemse 
was  offered. 

'  The  marriage  of  complainant  with  the  defendant  is  shown  ^t0 
have  been  solemnized  in  the  month  of  February,  1874 — over  six; 
but  less  than  seven  years  after  the  last  knowledge  of  the  former 
husband  —  and  it  is  contended  that  as  the  law  presumes  the  con- 
tinuance of  life  where  the  time  of  the  absence  has  m>t  extended  to 
seven  years,  this  presumption  must  control,  and  therefore  the  mar« 
lijtqp  iiL  issue'  ir  void.  It  has  been  repeatedly  held  that  meve  rumor 
thatithe  absent  party  iadead  or  living  cannot  be  reoetml  in  evi^ 
deme^eitlier  to  aid  or  robut  tiie  presumption  of  life.  The  case  oC 
tiiei  defendant^.as  made  by  his  amendment  to  his  aoffiper,  tfaerefoie- 
reste  solely  upon  the  supposed  presumption  of  tho  living  of  tlie* 
ftrmer  husband  at  the  time  of  tiie  last  marriage.  The  genenl 
presumption  is  that  lif 6  continues*  for  seven  years  after  the  party  la. 
last  heard  from,  and  after  the  lapse  of  that  time  death  is  presamed; 
bat  the  presumption  isnot  conclusiifB — is  pr^sumptio  ju/rhovlj-^ 
and  may  be  rebutted  by  proof  of  facta  and'  circumstances  incon* 
sistent  with  and  sufficient  to  overcome' it  XJhder  the  mle»  seven 
jiuurs  must  dapse  before  the  presumption  of  death  arises.  Whea 
the  seven  years  have  elapsed,  theftu^t  of  deai&  is  presumed;  but 
there' is  no  presumption  that  the  life  continued- through  the  entire- 
period,  or  Uiat  it  was  or  was  not  extinguished  at  any  particular 
time^withinit— that  is,  the  law  raises  no  presumption  as  to  the- 
time  when^  within  the  seven  years,  the  death  in  fbct  occurred*  % 
areenL  Er;,  g  41 ;  Bish.  Marr.  aand  Div.,  §g  453-456.  It  is  alto 
dear  that  the  jury  may  find  the  fact  of  death  from  the  lapee  otw 
mueh-shorter period. than  seven years^  whentheciroumstancesoftiie 
particular  case  ndsa  the  presumption  of  deadi.     1  OreenL  Sv;, 

But  if  the  law  raises  the  presumption  liiat  the  fbrmer  husband- 
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was  ftliTe.at  the  date^of  the  kdt  marriage,  from  the tfaot' that  leireii 
j^ars  had  not  then  elapsed  sinee  the  bMt  knowledge  of  him,  Italao^ 
in  the  absence  of  pro6f  to  the  contnuy,  pnaomes  that  the  parties 
in  eontraeting  sach  marriage,  and  in  subeequently  cohabiting,  were 
innocent  of  immorality  or  crime,  and  that  there  was  no  legil  im- 
pediment to  its  consummation.  When  a  marriage  is  shown,  in 
fact,  the  law  raises  a  strong  presumption  in  favor  of  its  legality, 
and  the  burden  is  with  the  party  objecting  (to  its  'Talidity  to  prove 
that  it  is  not  valid.  Bish.  Marr.  and  Div.,  §§  457,  458.  Presump- 
tions of  this  class  are  not  conclusive,  but  are  suflScieut,  in  general, 
to  shift  the  burden  of  proof.  1  Greenl.  Ev.,  §§  33-^.  These  pre- 
sumptions of  innocence,  and  of  the  validity  of  the  marriage,  con- 
flict with  the  presumption  of  life,  and  if  neither  presumption  is 
aided  by  proof  of  facts  or  circumstances  co-operating  with  it,  the 
presumption  of  the  validity  of  the  marriage  has  generally  been  held 
to  be  the  stronger,  and  to  prevail  over  the  presumption  of  the  con- 
tinuance of  the  particular  life  —  and  this  is  so  hold,  although  the 
time  elapsing  between  the  last  knowledge  of  the  former  husband 
and  the  second  marriage  is  much  less  than  seven  years. 
'  Hex  V.  Twyning,  2  3*  ft  Al.  386,  was  a  case  where  these  conflict- 
ing presumptions  came  under  consideration.  The  wife  of  a  soldier, 
who  went  abroad,  married  again  in  a  little  over  a  year,  and  the 
qtiestion  was  as  to  the  legitimacy  of  the  children  of  this  second 
marriage.  The  court  said:  '' The  law  presumes  the  continuance 
of  life  for  seven  years,  but  it  also  presumes  against  the  commission 
of  crime.  It  is  contended  that  the  death  of  the  husband  ought  to 
have  been  proved,  but  the  answer  is  that  the  presumption  of  law^is 
that  he  was  not  alive  when  the  consequence  of  his  being  so  is  thitt 
another  person  has  committed  a  crime.'' 

In  Taies  v.  Houston^  3  Tex.  440,  four  years  only  had  elapsed 
lifter  the  disappearance  of  the  wife  before  the  husband  and  another 
woman  appeared  as  husband  and  wife,  under  circumstances  raising 
the  presumptioT"  of  marriage,  and  in  considering  the  subject  of  the 
conflicting  presumptions  the  court  held  that ''  the  rational  pre- 
sumption after  this  lapse  of  time  is  that  the  former  wife  is  dead. 
The  ordinary  presumption  of  the  continuance  of  human  life  should 
not.  under  the  facts  in  this  case,  outweigh  the  presumption  in  favor 
of  the  innocence  of  their  cohabitation,  and  that  there  was  no  legal 
impediment  to  their  contracting  the  matrimonial  relation/' 

In  Dixoi^  V.  People,  18  Mich.  84,  the  prosecution,  desiring  to  use 
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tk  witness. who  claimed  to  btf  the  wife  of  the  defendant,  prodnced 
evidence  of  hor  marriage  to  one  Phillips  in  1859.  Thereupon  she 
was  put  on.  the  stand,  and  admitted  her  marriage  with  PhillipSi 
and  stated  that  she  last  heard  from  him  in  April,  1860,  and  sap* 
posing  he  was  dead,  married  the  defendant  in  1865.  The  court 
below  permitted  her  to  testify,  against  the  objection  of  the  defend- 
ant. The  Supreme  Gotirt  of  the  State,  in  reviewing  the  case,  said: 
**  The  presumption  of  innocence —  that  she  would  not  commit  the 
crime  of  bigamy  by  marrying  the  defendant  while  Phillips  was 
alive — rendered  it  obligatory  on  the  court,  in  the  absence  of  testi- 
mony to  the  contrary,  conclusively  to  presume  the  death  of  Phillipa 
and  the  validity  of  her  marriage  with  defendant*^ 

In  Senser  v.  Bower,  1  Penn.  St.  450,  the  court,  in  determining 
the  validity  of  a  second  marriage,  say:  **  But  there  is  said  to  be  the 
same  evidence  of  a  precedent  marriage  of  the  mother  with  another 
man,  who  was  alive  at  her  second  marriage,  and  hence  a  supposed 
dilemma;  but  the  proof  being  equal,  the  presumption  is  in  favor  of 
innocence.  And  so  far  is  this  carried  in  the  case  of  oonflicting 
presumptions,  that  the  one  in  favor  of  innocence  shall  preyaiL" 
.  In  Hull  V.  Bawls,  27  Hiss.  471,  the  widow  of  Bawls  petitioned 
for  dower,  which  was  r^isted  upon  the  ground  that  her  marriage 
with  Bawls  was  void,  for  the  reason  that  he  had  a  wife  living  at 
the  date  of  his  marriage  with  the  petitioner.  The  proof  showed 
that  petitioner  and  Bawls  were  married  December  6,  1848,  and 
that  in  1844  Bawls  was  living  with  another  woman  whom  he  reoog- 
nised  as  his  wife.  The  court  said:  "  The  fact  that  the  deceased 
(Bawls)  was  living  m  1844  with  a  woman  believed  to  be  his  wife, 
is  no  evidence  that  she  was  living  on  the  6th  of  December,  1848. 
The  marriage  having  been  solemnized  according  to  the  forma  of 
law,  every  presumption  must  be  indulged  in  favor  of  its  validity.'' 
•  The  case  of  Chapman  v.  Cooper,  5  Bich.  452,  was  where  five  or 
fix  years  only  had  intervened  between  the  time  the  former  husband 
was  last  heard  from  and  the  second  marriage  of  the  wife,  and  the 
court  held  that  under  the  facts  of  that  case  (the  case  having  been 
brought  many  years  afterward),  the  presumption  of  innooenoe 
ought  to  prevail 

.  The  only  case  of  this  character  determinedjn  this  State  that  we 
are  aware  of  came  before  the  Appellate  Court  for  the  second 
trict  for  consideration.   Harris  v.  Harris,  8  Bradw.  57.    That 
a  bill  for  divorce,  filed  by  the  husband  against  the  wife,  seeking  to 
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declare  the  marriage  void  because  the  wife  had  a  former  husband 
'living  at  the  time  of  the  marriage  of  these  parties.  That  court,  in 
an  able  opinion  by  Pillsbubt,  J.,  after  reviewing  many  of  the 
authorities  here  cited,  said:  ''In  cases  like  this  at  bar,  where  nine 
years  had  elapsed  (at  the  trial)  from  the  time  the  first  husband 
was  last  heard  from  or  seen  by  any  witness  testifying  in  the  cause, 
the  law  will  not  presume  the  continuance  of  life  to  the  time  of  the 
second  marriage,  but  will  require  the  complainant  to  introduce 
direct  evidence  to  prove  that  the  former  husband  was  alive  at  the 
date  of  the  second  marriage.  There  being  no  sufficient  evidence 
of  this  character  to  sustain  the  verdict,  and  as  the  instructions 
permitted  the  jury  to  find  Lowiy  (the  former  husband)  was  living 
at  the  time  of  the  marriage  between  these  parties,  from  the  pre- 
sumption of  life  alone,  thereby  changing  the  burden  of  proof  from 
complainant  to  the  defendant,  the  case  will  be  reversed. '' 

Further  citation  of  authorities  will  be  unnecessary,  as  those  cited 
sufficiently  show  the  trend  of  judicial  determination  on  this  sub- 
ject. It  will  be  seen  that  many  of  the  cases,  like  Rex  v.  Tunning, 
supra,  seem  to  lay  down  the  proposition  as  a  strict  rule  of  law, 
and  hold  that  the  presumption  of  innocence  will  prevail  whenever 
the  presumption  of  the  continuance  of  life  would  impute  crime. 
This  appears  to  be  the  chief  ground  for  criticism  of  the  case  last 
named,  in  Rex  v.  Harbame,  2  A.  ft  EL  540.  We  think  however 
that  the  weight  of  authority  is  that  it  is  a  question  of  fact  to  be 
determined  upon  the  circumstances  of  the  particular  case,  that 
there  is  no  rigid  presumption  to  be  inflexibly  followed,  aside  from 
the  considerations  of  such  circumstances.  In  Rex  v.  Harborne, 
eupra,  the  circumstances  being  that  the  wife  had  been  seen  within 
twenty-five  days  of  the  second  marriage  of  the  husband,  it  was  held 
that  the  presumption  of  the  continuance  of  life  should  prevail, 
while  in  Oreenborough  v«  Underhill,  12  Yt  604  (afterward  ques- 
tioned in  mnhfield  v.  Plymouth,  20  Yt.  582),  it  was  held  that 
after  an  absence  of  two  years  not  heard  from,  the  presumption  of 
innocence  would  prevail  over  the  presumption  of  life.  So  also  the 
age,  condition  of  health,  habits  of  the  absent  party,  and  many 
other  circumstances,  may  be  brought  in  to  aid  or  rebut  the  pre- 
sumption of  the  continuance  of  life.  Therefore  no  absolute  rule 
can  be  laid  down  to  determine  when  or  in  what  particular  case  the 
presumption  of  life  should  prevail  over  the  presumption  of  inno- 
cence, or  the  reverse;  but  the  question,  like  any  other  question  of 
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fact,  must  be  determiiied  t^pon  conflidemtion  of  the^atteadiiigifMsli 
and  circumstances.  It  may  however  be  safely  «aid,..that  -wiia* 
there  are  no  circumstances  to. aid  the  presnniption  of  the  ooniiiiar 
ance  of  life,  the  presun^ption  x>f  innocence  and  of  the  -Talidifey  of 
the  second  marriage  shouUl  in  general  .prevail. 

It  is  always  material  to  consider,  in  cases  like  the  one  at  bar» 
not  only  the  time  that  intorvened  between  the  last  knowledge  4>f 
the  former  husband  or  wife  and  the  second  marriage,  bat  also  -be- 
tween such  last  knowledge  and  the  trial  of  the  cause;  for  if  tbe 
full  period  in  which  death  is  presumed  has  elapsed  at  the  time  of 
the  litigation,  and  there  is  no  presumption  as  to  when,  within  the 
seven  years,  the  death  in  fact  occurred,  it  may  as  well  be  held  io 
liave  taken  place  before  as  after  the  second  marriage,  and  there 
will  in  that  event  be  ''  no  great  need  of  help  from  the  presumptioB 
of  innocence  to  sustain  the  second  marriage.''  Bish.  Marr.  and 
Div.,  §  456;  Kelly  v.  Drew,  12  Allen,  107.  In  the  case  last 
cited,  a  woman  had  married  four  years  after  her  former  husband 
was  last  heard  from.  Sixteen  years  afterward  the  validity  of  her 
second  marriage  was  called  in  question.  The  court  held  it  valid, 
and  said:  '^  No  evidence  was  offered  that  the  first  husband  had 
been  heard  from  for  twenty  years,  or  that  he  had  not  died,  or  been 
divorced  from  her  before  ner  second  marriage.  Under  the  circum- 
stences  the  prresumption  of  the  wife's  innocence  in  marrying  again 
might  well  overcome  any  presumption  that  a  man,  not  heard  from 
for  four  years  before  the  marriage,  or  for  sixteen  years  afterward^ 
was  alive,  and  her  lawful  husband  when  she  married  the  second 
time."  At  the  trial  of  this  cause  over  sixteen  years  had  elapsed 
since  the  last  knowledge  of  the  former  husband,  and  we  see  no 
reason  why  these  principles  do  not  apply.  We  think  the  com* 
plainant  might  safely  rely  upon  the  presumption  of  the  validity  df 
her  marriage.  The  law  did  not  impose  on  her,  under  the  circnm* 
stences  of  this  case,  the  duty  of  preserving  the  evidence  of  the  dis- 
solution of  her  former  marriage,  and  producing  it  on  the  trial,  but 
the  burden  was  on  the  defendant  to  prove  such  facte  and  circum* 
stences  as  would  esteblish  the  invalidity  of  his  marriage  with  com- 
plainant. 

Finding  no  error  in  the  record,  the  judgment  of  the  Appellate 
Oourt  will  be  affirmed. 

Judgnunt  afirm§tL 
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ACXatETION. 
A$  Watkr  akp  y^jLTmsL-ooiuasEB,  99^ 

AFFRAY. 
A*  QmnxNAL  Law,  808. 

AGENCT. 

1.  8ab-ag«nt%  iMf^Uot  —  agents  liability.  ]  An  agent  is  liable  to  bis  piindpel 
for  tlie  neglect  of  a  anb-agent  employed  by  the  agent  with  the  principaUs 
knowle<)ge  but  upon  tbe  agent's  account.  Bankardy,  Oojfln{14tl  Masik 
87),  448. 

&  To  sail— implied  power  to  oolleot.]  A  travelling  agent  to  sell  goods,  wb^ 
bas  not  tbe  possession  of  tbe  goods,  may  still  receive  payment  so  as  to 
bind  bis  principal,  wbere  sucb  is  tbe  general  and  known  usage,  and  It  bas 
been  xeoc^gniied  l^  tbe  principal.    Meyer  v.  8Ume  (40  Ark.  210),  677. 

AGISTER. 

Whan  oooaidsved  owner.]  An  agister  baving  by  contract  a  special  ownersbl^ 
and  interest  in  sbeep  in  bis  custody  and  in  tbeir  increase,  may  maintaia 
as  "owner**  an  action  for  tbe  negligent  killing  of  tbem  by  a  railroad 
company.  New  York,  Chicago  and  J3t.  Lauit  B.  Co.  v.  Aiier  (100  lad. 
219),  784.  . 

ABREST. 
.]    Be0^CRmamALhMiw,^4i&k 


ASSAULT. 
See  Criminal  Law,  898. 

ASSIGNMENT  FOR  CREDITORS. 

fluibaaquaat  ocaapoilHoM*]  Wbere  a  debtor  bad  made  -a  general  asslgniBeii 
for  tbe  benefit  of  bis  creditors,  and  tbe  creditors  all  afterward  made  a 
eompositlon  witb  blm,  Md,  tbat  tbe  assignment  was  vacated,  and  tbe 
aeditMS  must  abave  equally.  OuggenhHmer  t.  (7fMf6M(88&C.274),80. 

ATTACHMENT, 
Foreign.]    See  CoirvLicr  of  Lawb,  128. 
Vol  LV  — 112 
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BAGGAGE. 
Am  Cabbikb,  258L 

BANK& 

1.  CIlMok — pajOMBt]  When  a  bank  pays  a  eheck  to  the  holder,  and 

and  deUvera  it  up  to  the  drawer,  such  payment  cannot  be  rescinded  by  tba 
drawer  without  consent  of  the  person  to  whom  payment  was  made. 
Aiben  v.  Commercial  Bank  (85  Mo.  178),  855. 

ft  Savings  —  alteration  of  by-laws — efieot  on  depositor—  statute.]  A  d»> 
poeitor  in  a  sayings  bank  agreed  in  wriUng  to  be  bound  by  the  by-laws  of 
the  bank.  The  depoeit-book  contained  a  copy  of  the  by-laws,  one  of  which 
gave  the  trustees  power  to  alter  or  amend  them.  HM,  that  his  li^ht  ta 
recover  money  paid  by  the  bank  tc^a  third  person  on  a  forged  order  was  te 
be  determined  by  the  by-laws  in  force  when  the  original  oontmet  was  made, 
•  and  not  by  a  subsequent  by-law  of  which  he  had  no  notice,  whether^the  de- 
posit was  made  before  or  after  the  passsge  of  the  late  by-law;  and  the  pv»> 
Tision  of  the  statute,  that  the  deposits  may  be  withdrawn  at  snch  time  and 
In  such  manner  as  the  by-laws  direct,  does  not  make  the  late  by-law  a  pari 
of  the  contract.  £min$  v.  Boston  Fioe  Cents  Saeinge  Bank  (141  Maes, 
88),  441. 

8.  National—- bajring  drafts.]  A  national  bank  may  lawfully  pnrehase  a  draft 
drawnpn  its  favor  by  a  seller  of  goods  upon  a  buyer,  with  a  bill  of  ladlp^ 
attached.     Union  National  Bank  v.  Bowan  (88  &  C  W»\  86b 

IVaUooaL]    See  Taxation,  796. 

BETTERBfENTS. 
See  OoNBTiTunoNAL  Law,  560i 

BILLS  AND  NOTEa 
See  NBGonABUfr  Instbomsbtb. 

CARRIER. 

1.  Baggage— worUag  tools.]    a  reasonable  quantity  of  his  tools  Is  proper 

baggage  for  a  mechanic  working  as  a  watchmaker  and  Jeweller.  Kantem 
City,  FoH  Scott  db  QvJf  Bailbroad  Compatip  v.  Jf<^rrif0»(84Kans.  5O0),8GSL 

2.  Delay  in  transportation  oansed  by  striken.]    A  railroad  is  not  responsi- 

ble for  delsy  in  the  transportation  of  merchandise  caused  by  the  violenoe 
and  intimidation  of  former  employees  who  had  struck,  and  quit  the  em* 
ployment.  Odemer  v.  LakeShore  and  Michigan  So.  B.  Co.  (108  N.  T.  668^ 
887. 

8;  IMiTery— notice  to  consignee.]  A  carrier  by  water  cannot  be  held  for 
loss  of  goods  delivered  at  the  proper  landing-place,  althoogh  there  is  no 
warehouse  there,  and  he  gives  no  notice  to  the  consignee,  if  such  Is  the 
uniform  usage,  although  neither  shipper  nor  consignee  knows  the  vsaga. 
Turner  v.  Euff(4&  Ark.  288).  680. 

4.  Negligence — free  pass— limitation  of  liability.]  A  boy  sixteen  jrean 
old  was  employed  l^  the  keeper  of  a  restaurant  at  a  station  on  the  defend* 
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.nt'siailzoad.to  sell  aandwiches  and  fniit  on  the  trains,  and  had  a  frea- 
pass  for  the  purpose  orer  the  whole  road,  conditioned  Uiat  the  company 
should  not  be  liable  for  any  personal  injury  caused  by  the  negligence  of 
Its  agents.  The  boy,  while  going  for  a  private  purpose  over  a  part  of  the* 
road  to  which  he  was  not  called  by  his  business*  and  while  in  a  baggage* 
car  against  the  rule  of  the  road,  was  killed  by  a  collision  caused  by  the- 
groes  negligence  of  the  defendant's  servants.  The  company  had  no  in* 
terest  in  the  restaurant,  but  gave  the  pass  as  a  favor.  Sdd,  that  the  de» 
f  endant  was  not  liable.  Orinoold  v.  Hew  York  and  New  England  B.  Oo^ 
(58  Conn.  871),  115. 

fi.  BaUroad—aegligeiioe— platform  higher  than  oars.]  It  is  negligent  in  a 
railroad  company  to  have  a  station  platform  higher  than  thb  car  steps, 
and  to  require  passengers  to  board  the  trains  from  a  baggage  car.  Turmif 
V.  Viehimrg,  eic,  JR.  Gb.  (87  La.  Ann.  648),  514. 

6.  -—— not  fomisiiiiigsaats  for  passengers.]  If  a  railroad  passenger  rides  cm 
a  train  and  refuses  to  surrender  his  ticket,  or  pay,  for  want  of  a  seat,  and  l» 
ejected,  he  may  not  recover  for  the  ejection,  but  only  for  breach  of  con* 
tract  to  fnniish  a  seat.    St.  Ltmia,  L  M.  db  8.  jBa0i0ay  v.  J>^  (46  Ariu 

CHARITY. 
fiMWiLL,15aL 

CHECK. 
See  BAinu,  85SL  . 

CONFLICT  OP  LAWS. 

1.  Fonlgn  ■ttanhinent.J    The  defendant,  a  resident  «f  Indiana  and  owning; 
'  stock  in  a  bank  there,  pledged  the  certificate,  with  a  blank  power  to  sell 

and  transfer  to  a  corporation  in  Connecticut,  as  collateral  security  for  a  loan 
ef  considerably  leas  than  the  value  of  the  stock.    HM,  that  neither  the 
stock  nor  the  surplus  interest  in  it  could  be  reached  by  the  attachment  in 
'.     oConneotlcttt.     Window  v.  Fletcher  (58  Conn.  890),  IdSS. 

8.  Uiory.]  A  bond  dated  in  North  Carolina,  and  specifying  n<HplaoQi  of  pay* 
ment,  although  delivered  in  Virginia,  is  governed  liy  the  nsnxy  law  of 
North  CSaroiina.    MarrU  v.  Hoekaday  (94  N.  C.  285),  007. 

See  Mabriaob,  484. 

CONSTITUTIONAL  LAW. 

2.  Dettei'insnt  aot]    An  act  providing  that  the  occupant  of  land,  who  holds 

under  color  of  title,  and  in  good  faith,  believing  himself  to  be  the  owner, 
makes  improvements  and  pays  taxes  thereon  either  before  or  since  tha 
passage  of  the  act,  cannot  be  dispossessed  without  compensation  for  the 
Improvements  and  taxes,  is  constitutional;  and  this  thongh  he  owned  tha 
life  estate  at  the  time  of  the  improvements,  if  he  held  under  a  deed  for 
the  fee  and  supposed  he  owned  the  fee.    Fee-w^  CbiMify (45  AriL 410), 560L 

•i  Bstnys.]  A  dty  ordinance,  enacted  under  the  anthoiilty  of  a  statols^ 
aBthoilsIng  the  impounding  of  hogs  found  mmilog  «l  Itige  in  IIm  dty^ 
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Mid  Ihtflr  •mtJko'tat  ootkB  and  Tpimw, mf taar yibliggoltoyef  silo,  vMioel 
iorlher  iiotiM  to^^lhe  eioMr,  k  iralid.    Fbitt  JSmUky.  JMkom  (4ft  Aikj296), 

^.  BoUfaif  Stale  mad  'F«dflMl  oOtoci.]  Under  the  eonetitatioiml  fnhlbitioi 
Iff  holding  more  then  one'laeretiveofflee  at  the  eeme  time,  a  persoo  may 
not  hold  the  salaried  oiBee  df  townahip  tniatoe  and  postmaalerat  theaame 
«lme.    JMiY.  JEMinaOSInd.  831),  197. 

C  Xientuimieipalboada.]  A  hnge  pari  of  the  city  of  Charleston  having 
'been  bnmed/the  leglslatare  anthoriaed  the  city  to  iasue  and  lend  ita 
bonds  to  ciUaens  desiriag  to  rebuild.  The  bonds  were  iasned  and  lent 
aecordingly.  Held,  that  they  were  invalid.  FOdman  v.  OUif  CnmeU  ^ 
ChmMUm  (93  8.  C.  57),  6. 

■B.  Oleomargarine — title  of  statnte.]  A  statnte,  entitled  "  to  prevent  deeep 
tion  in  the  manaf  actnre  and  sale  of  dairy  products,  and  to  preserve  the  pub- 
lic health,"  forbidding  the  manufacture  and  sale  of  any  products  in  the 
taemblance  of  butter,  not  made  exclusively  of  milk  or  cream,  and  providing 
«that  the  State  shall  purchase  the  maehineiy  now  used  in  such  manufac- 
ture, and  that  the  State  auditors  shall  allow  the  sum  judicially  decreed 
to  be  paid  therefor,  is  unoonstitutionaL  NorihvMAvrn  Manttf,  Oo,  v.  Wa$ii/$ 
OircuU  Judge  (58  Mich.  881),  698. 

C  Political  opinions  as  conditions  of  holding  office— delegating  power  of 
choosing — interfering  with  local  gOTemment.]  A  statute  providing  for 
the  appointment  of  election  inspectors  in  Detroit  by  a  board  to  be  ap- 

I        pointed  by  the  mayor  and  council,  and  to  consist  of  two  persons  from 
each  of  the  two  leading  political  parties,  is  u^iconstitutional.    AtUrmnf 
Oerieral  v.  Bifard  ofCouncUmen  of  Detroit  (58  Mich.  218),  675. 

T  S^gnlation  of  telephone  oompanies.]  The  State  may  limit  the  ^irlce 
which  telephone  companies  may  charge  for  their  patented  fadlitiea.  Hmtittit 
V.  8taU  (105  Ind.  250),  201. 

$.  TaTation  for  schools* —  equality.]  A  law  declaring  a  tax  on  the  polis  and 
property  of  persons  of  one  color  for  the  exclusive  education  of  ehildren  of 
that  color  is  unconstitutional.  PuUt  v.  OommiMoner9  of  Oaaton  G(i.i(iM 
U  C.  709),  688. 

8e6  Pabbht  and  Child,  452. 

CONTRACT. 

1.  Oonaideration  illagal  in,part  J  Where  the  plaintiff  had  purchased  in  thla 
State,  a  lot  and  the  building  thereon,  and  a  large  quantity  of  intoxioallng 
liquors  and  the  fixtures  of  a  bar  in  the  building,  for  a  gross  sum  of  f4,l)(X>, 
and  no  separate  price  was  fixed  or  agreed  upon  for  the  lot,  or  intoxicating 
liquors,  or  the  fixtures,  and  the  contract  as  to  the  liquors  and  fixtnrea  >waa 
in  contravention  of  the  prohibitory  liquor  law,  hM,  that  it  was  wholly 
void,  and  could  .not  be  specifically  enforced.  Gnlaek  t.  Bkinntr  (M 
Kana.  85),  240. 

2*  Gambling — ^'options  **  *-  »  winner."]    Option  dealings  In  grain, 
property  passes  or  Is  expected  by  either  par^  to  paaa,  nre  void  aa 
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OdNtTKAOT — CdntlnnM 

aad  mou&f  {mM  thetoi  nngFi  \m  imtowmnd:.  imdbr  tli#' 
Millote,  from^  th»  br bIwp  of: th^pMty ^>b  tlie> '« tftenMv'*'  BaMve  ¥•  Foot 

ii  V^nuflto^OBALflBlMiiL]  in  agreeoMBli  Uf  0H»*i0BtyBe,  nnlateiK- and  ediu 
«l»  an  orpluui'  giil}  aleTan  jewos  old,  mod'  tor  Iter  asneteaa  until:  sho- 
beoomeselghteen,  to  leave  her  at  his  death  a  "child's  part  of  hia  estate/' 
Is  inralid.     Wood  ▼.  lOvaw  (118  liL  186).  400. 

4k  Two  InstwiBMnts — dead^and  laasa — donatraoliOB.]  The  owner  of  % 
hotel  deeded,  a-strip  of  land  In  the  rear  of  the-  hotel*  for  the  ereotlon  of 
a  saloon,  and  at  the  same  time  executed  to  the  grantee  an  agreement  for  n 
lease  of  two  rooms  in  the  haseraent  of  •  the  hotel,  for  five  yeairs,  to  be  used 
for  billiard  rooms  in  connection  with  the  saloon.  The  deed  granted  the* 
right  to  use  the  south  wall  of  the  hotel  to  join  the  roof  of  the  building^ 
he  might  erect,  and  the  privilege  to  cut  a  door  through  from  such  build- 
ing into  the  basement  of  the  hotel  Held,  that  the  deed  and  the  agree- 
ment  for  the  lease  should  be  construed  together,  and  gave  the  grantee' 
no  right  to  maintain  the  door  after  the  expiration  of  the  lease,  and  that 
parol  evidence  to  vary  the  written  agreement  was  incompetent.  Gardt  Yi' 
Brown  (118  m.  475),  484; 

As  0u]iB88,  816;  EzBCUTOBS  Aim  ADMTNX8TIULTOB8,  838;  RAnaoAraig,  718^ 

Sai^  lOL 

oowrBSBonoHi 

8$o  KteoTiABLS  IwirrKimKMT,  787.' 

OONTRIBUTOHF  NBOUOrafCK 
See  Nbgligbrcb. 


Iftmiettty  fraudulently  obtained  —  innocent  pviollaNr.]*  OhefUsely  antf 
frandulently  representing  himself  to  bo-ft  member  of  » responsible  firm  ofi 
oommission  merchants  obtained  goods  front  tin  ownert  giving  ».  forged 
check  of  the  firm  in  pi^ment^  he  thenshipped.the  goods  to  the  firm,  who* 
in  good  faith  sold  them  on  his  account  to  an  innocentr.  pnrdhaaer,  who  in 
tnm  sold  them.  SM,  thai  the  owner  being  innocent  and  not  negligent 
was  entitled  to  recover  for  their  value  from  the  last.purchsssiR  Alexander 
V.  Swaekhamer  (105  Ind.  81),  180. 

COPYRIGHT. 

In  judicial  opinions.]  A  State  has  copyright  In  the  Judicial  opinions  of  it» 
judges.     QcuUi  v.  Banke  (58  Conn.  415),  148. 

OORPORATIOlf. 

1.  Prohibiting  offloer  to  borrow  from^title  to  bonds  pledged  for  loan.]    If 
an  offloer  of  a  corporation,  forbidden  by  statute  to  borrow  money  from  It, 
so  borrows  and  pledges  arseourity  the  bonds  of  an  innocent  third  persoa 
as  his  own,  the  corporation  acquires  title  thereto,  if  it  acted  in  good  faith,. 
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COBPOBATION  ^  CMiMndL 

•Uhovgli  IIm  lottt  WAS  aim  m  TitdalioB'of  anileof  the  dlxMlonu 
y.  JUw  Bngiamd  MMhuU  Ltfslm.  Cb.  a^l  Kms.  889),  474, 

S.  Bight  to  hold  hukL]    Although  a  eorporatlon  is  forbidden  hf  to 

hold  nel  estate,  yet  a  deed  of  Uad  to  it  ie  valid  nntll  ▼aeated  bjadlreot 
prooeediiig  h7  the  State  for  that  poipoee.  MaOeU  t.  86mp§on  ffi  N,  C 
87),  684. 

CRIMINAL  LAW. 

1:  Aot  of  one  aa  act  of  alL]  Three  pereona  entered  the  pfemiaea  of  another 
with  intent  to  steal,  and  heing  diaooTered  by  the  owner,  one  of  theat 
stmok  him*  and  another  ahot  at  him  with  a  pIstoL  Aid,  that  all  wece 
goilty  of  aMaolt  with  intent  to  marder.  EamOiom  r.  P^t^  (118  DL  84|l 
888. 

it  Attnf — psoiroklagan  aManlt]  If  one  hy  pnblie  ahoalTe  language  or 
oifenaive  conduet  intentionallj  indncea  another  to  strike  him,  he  la  guilt/ 
of  an  affray,  although  he  doea  not  return  the  blow.  State  ▼.  Fkumbi^  (84 
K.  a  840),  808. 

Z.  Delivering  intosioating  liquor  to  nUnor.]  A  statute  forbidding  the  sale  or 
delivery  of  intoxicating  liquor  to  anj  minor  doea  not  apply  to  a  minor 
sent  by  his  father  to  buy  liquor  for  hinu  State  ▼.  MeMahan  (58  Conn. 
407),  140. 

•4.  Dying  declarations.]  A  person  mortally  wounded  in  an  encounter  stated 
^t  the  defendant  diot  him.  He  had  not  been  informed  that  his  wound 
WIS  mortal,  but  had  ssld  he  should  not  lire  three  days.  He  made  no  prep- 
aration for  death,  used  profane  language  and  spoke  of  resuming  business 
and  being  married.  SIM^  that  his  statement  was  not  competent  aa  a 
dying  dedaration.    D^^  t.  People  (118  IlL  188),  403. 

••  ^—  opinion.]  A  dying  declaration  that  the  defendant  had  no  reason,  that 
the  dedanmt  knew  of,  for  perpetraUng  the  ezime,  is  admissible.  Bogle 
Y.  State  (106  Ind.  468),  818. 

4,  Brideooe^-  threata  of  third  person.]  On  trial  for  assault  with  intent  to 
marder,  where  the  defense  is  that  a  third  person  was  the  assailant,  evi- 
dence of  thas  person's  threats  sgainst  the  assailed  person  Is  inadmiswible. 
State  V.  Beaudet  (58  Conn.  586),  155. 

'7*  Forgery — misspelled  signature.]  An  indictment  will  lie  for  the  foigerj 
of  an  obligation  for  the  payment  of  money  although  the  signature  te 
misspelled.    StaU  ▼.  Covington  (84  N.  C.  818),  650. 

4.  — -  railroad  pass — indiotment.]  A  railroad  pass  maj  be  the  subject  of 
forgery,  but  it  is  not  sufficient  simply  to  allege  In  the  indictment  the  for- 
gery of  a  railroad  pass,  setting  it  out.  The  ertrindc  drcumstaneea, 
showing  the  authority  of  the  officer  whose  name  is  forged,  and  the  obli- 
gation of  the  company  to  honor  it,  must  be  averred.  State  t.  TFsasif 
(84  N.  a  886),  647. 

^  -»—  charging  date.]  An  indictment  charging  aa  offense  *'  on  the  16th  dsjr 
of  August,  18884,"  is  bad  on  motion  to  quash.    Murpi^r.  StaU  (107  Ind. 

86),  782. 
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OOiaNAL  LAW— CbnliiMMd. 

Ml  Xitto«ay«— ^ppvopvlatlonof  prooMds  of  pMg^.]  Where  one  intnete 
pienofiAl  propertj  to  another  to  procure  a  loan  on  it,  and  the  latter  pro- 
cures the  loan  bat  appropriates  the  proceeds,  this  is  not  lareenj  of  the 
property  pledged.    People  t:  Oniger  (103  N.  T.  610),  880. 

11.  ZiahiUty  of  oflloer  for  nistaken  anrest.]  A  police  officer,  acting  in^  good 
faith  and  with  reasonable  caoae,  is  not  criminally  liable  for  arresting  with- 
oat  a  warrant  a  sober  man  for  being  pablicly  intoxicated.  Gomm&ntoeaUk 
▼.  Cheney  (141  Mass.  102),  448. 

M.  Separation  of  Jury — waiTer.]  Even  in  a  capital  case,  if  thecoart  permits 
%he  jvLTj  to  separate  before  submission,  and  the  defendant  does  not  object 
until  after  yerdict,  the  objection  is  waived.  Emning  t.  StiUs  (106  Ind. 
3d6),  756. 

18.  View  of  prsodses — prisoner^  preaonoe  at]  Where  the  court  in  a  crim* 
inal  case  orders  a  view  of  premises  bj  the  Jury  at  the  priBoner*s  request* 
it  is  no  error  to  aUow  them  to  go  without  the  prisoner  in  absence  of  any 
request  on  his  part  to  accompany  them.  Shtdar  t.  8UUe{lW  Ind.  280), 211;, 

DEED. 

IL  XMiTery— presumption  from  reoordlag.]  Where  a  father  voluntarily 
executes  and  records  a  deed  to  his  minor  son,  this  is  a  fMrima  faeie  deliv* 
ery  and  acceptance,  although  there  is  no  manual  delivery  and  he  retidns 
possession  of  the  deed.    IMn  v.  Ban  (86  Mo.  654).  892. 

tL  Pesodption  ^»  monnment — *'blo6k.'*]  In  an  agreement  for  a  deed  of  land 
describing  it  by  numbers  and  dimensions,  and  concluding,  "  known  as  the 
Gook  and  Clover  block,'*  the  latter  words  control.  Ljfman  v.  Oedneif  (114 
ni.  888),  871. 

M.  Post-mortem  trust— -'oonstniotion.]  An  intestate  executed  a  sealed  instru- 
ment  by  which  he  declared  that  he  left  certidn  notes  described  therein  to 
his  son-in-law,  C,  in  trust,  to  be  equally  divided  between-  the  intestate's 
three  daughters  described,  after  his  death.  The  notes  were  delivered  to 
C,  and  the  instroment  was  recorded.  SM,  an  irrevocable  deed-  taking 
affect  at  once.    Jfi^mian  v.  Carr  (04  N.  C.  648),  680. 

See  Bailboad,  279. 

DEFINITION& 
See  WoBDs. 

DIVORCE. 
See  Mabbiaob,  491 

DOWER. 
See  Pabtnbbship,  742. 

■  • 

DURESS. 
■apvoooflog  A ooDtraoi to  oompound  £sIony.]  One  cannot  maintain  an  action 
to  leoover  money  paid  by  him  upon  a  note  given  wholly  or  partly  to  com- 
pound a  felony,  although  it  was  procured  from  him  by  duress  and  unduo 
Influence.    Ec^nee  v.  Budd  (102  N.  Y.  872),  815. 
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aOMBNT  DOMAIN. 
■fTOPPaL. 


KSTBAT8. 
AMCkttMTCnjXIOIRAIi  LaWi,  ML 

EVIDENCE. 
!•]    The  decUntions  of  an  iajnred  penoa.ta'ai 
physician  as  to  the  oanae  and  dreamstanoes  of  the  injaiy  are  not  m^ 
missible  if  not  made  ontil  he  has  been  removed  and  the  phxjiiGlaa.  haa 
been  called.    Merkle  v-  TawnMp  of  BentiMfftan  (58  Mich.  156),  606. 

M  Bspevt  opiniOBS.]  Whether  it  is  n^lgent  not  to  pat  oat  a  plank  fOi^pa*-" 
•angers- to  emfaarli  on  astaamboat,  and  to  trjr to  embark  withoat a  plank* 
are  notsobjects  ofespeii  opinion.     Clintan  t.  Boat  (58  Mich.  188),  (fTl. 

9t  Bliinm  anilnm  —  Hnk»  hrm\f .]    Plaintiil  caUed  as  a  witness  W:,  the  f6re* 
man  who  had  general  charge  of  the  work,  under  whom  were  two  gang 
foremen,  each  having  charge  of  a  separate  gang  of  laborers.     W.  kepft  % 
time  book  in  which  was  entered'  the  name  of  eadi  laborer.    He  visited 
the  work  twice  a  day,  and  while  there  he  checked  on  the  time-book  the 
time  or  each  laborer  as  reported  to  him  by  the  gang  foremen,  who  did 
not  see  the  entries.    He  also  marked  the  men's  names  as  he  saw  tliMm 
and  knew  their  floes.    The  gang  fbremen  testified  that  thej-  correetly 
reported  to  W:  the  names  of  the  laborers,  and  if  anj  did  not  work,  fall 
tline  they  reported  tliat'  ftet  also.    Upon  this  proof  the  time-book,  was 
admitted  in  evidence.     HM,  no  error.      A  written  memorandum  of 
-  nateriids  need  was-  spdmitted'  in  evidence.      W.,   the  fbreman,  testi* 
lied  that  he  madte   the  entries-  from  daily  infbrmation  given   him  by 
tiie  gang  fbremen,   and  that  He  entered*  the   amoants  as   reported. 
The  gang'  fbremen  testified-  that  they  reported'  the  amoants  correctly; 
Bsither'Saw'tlie  eulties  made  or  had'  any  present  recollection  of"  the  spe* 
cific  qaantities  so  reported!.    Itwas  inferable  flom  the  testimony  ofone 
of  them  that  when  the  reports  were  madb  he  had  personal  knowledge 
of  the  facts  reported.    Held  competent.    Mayor,  eto.,  of  Nem  York  v. 
8eo&nd  Avenue  R.  Co,  (103  N.'  Y.  578),  889. 

•4i  Physloal  egamtnatton  of  puty  for  personal  ti^nry.]  Where  a  plalntUF 
in  an  action  for  personal  injaiies  alleges  that  they  are  permanent,  the 
defendant  is  entitled  as  a  matter  of  right,  to  have  a  surgical  examina- 
tion. But  where  the  evidence  of  experts  is  already  abundant,  the  court 
may  ref ase  the  examination,  sabjeei.to  review  in  case  of  abuse.  SOtUy  r. 
BmUh  (46  Ark.  275),  584. 

%.  Opinion  of  Tahie.]    In  an  action  against  a  carrier  for  the  loss  of  a  ring,  the 

plaintiff,  a  woman,  whose  husband  had  given  her  the  ring,  and  who  did 

u    mt  icnow  its  cost  or  value,  nor  the>  value  of  peari^  w&t^M^mmf  to  paint 

out.  a  paacrl  of  oorresponding>  siae,  color  and  general  appearaneer  sndF  an 

•.    oBpeet.  won  then  allowed  to  state  the  value  of  the^  peari<  paiatai^  out 

EM  competent.    Bermy  ▼.  Dlnamore  (141  Mesa.  43|,  4iR 
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EVIDENCE — OonUnwd, 

€.  Pmmaaal  lainhiaition  ol  iwrty  ]  In  an  action  for  personal  injuries,  the 
scmrt  al  the  trial  may  in  its  discretion  refuse  to  compel  the  plaintiff  to 
sdbmit  to  a  surgical  examination  Shepard  v.  Minawri  Pacific  RoQway 
Oo.  (85  Mo.  6d0).  890. 

T.  Privileged — ph3rsioian.]  Under  the  statute,  the  testimony  of  an  attend- 
ing physician,  if  offered  by  the  patient  or  his  representative,  is  compc^- 
tent,  but  not  otherwise      OroU  v.  Tower  (85  Mo.  249),  858. 

9.  Bzpert  evidence  ]  The  opinion  of  a  fire  marshal  as  to  the  cause  of  a  fire 
is  inadmissible     Cook  ▼.  Johraon  (68  Mich.  437),  708. 

I>3ring  declarations  ]    See  Criminal  Law,  218,  402. 

Opinions  |    See  Nbgugbhob.  708. 

PkMomptioBs  I    See  Mabbiagb,  888. 

See  C^BimirAL  Law,  155;  Wnx,  846,  422. 

EXBCJUTION. 

I.  Basmptlon — gilt  from  husband  to  wife  of  exempt  property.]  Where  a 
husband,  whose  property  is  less  in  value  than  the  amount  exempted  from 
execution,  gives  part  to  his  wife,  who  Invests  it  in  real  estate  for  herself, 
tiiat  real  estate  is  not  liable  for.the  husband's  debts.  Burdge  v.  BoUn  (106 
Ind.  176).  724. 

&  printing  materials  1    A  printing  press  and  printing  materials,  used  in 

printing  and  publishing  a  weekly  newspaper,  from  which  the  owner  derives 
his  principal  support,  personally  arranging  the  matter  and  forms  therefor, 
and  performing  such  other  work  as  is  usually  performed  by  the  foreman 
of  a  weekly  newspaper,  are  exempt  firom  execution  although  he  is  not  a 
practical  printer,  and  most  of  the  work  is  done  by  employees,  and  he  is  a 
partner  in  two  other  kinds  of  business,  and  Is  also  a  Justice  of  the  peace. 

BJiM  V.  F«M0r  (84  Kans.  57),  287. 

< 

EZECTUTOBS  AND  ADMINISTRATORfiL 

Oottlnoli  between.]  An  agreement  between  executors  that  one  alone  shall 
manage  the  estate  is  void      WUeon  v.  iMdiergeT  (94  N.  C.  641),  628. 

giopity  in  dead  body.]    Sec  Pbopebtt,  1. 

Sec  Nbguobhcs,  292. 

EXEMPTION. 
See  EkaconoH,  287,  724;  PsNBioira,  827. 

FERRY 

Blgiit  of  pobUo  to  pass  up  and  down  stream.]  An  exclusive  franchise  to 
ma^infa^ln  a  fcTfy  scross  a  river  does  not  prevent  the  public  from  using  the 
river  as  a  highway  between  points  above  and  below.  Broadnaw  v.  Baker 
(94  N.  C  675),  688. 

FORGERY. 
See  Crimikal  Law,  647,  650. 
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FRAUD.  • 

X.  OoQitmotlm  —  phyiioiaa  and  patiMii.]     la  an  aetlaftbgr  vt- 

istnitor  to  leooyer  mon^  given  hj  his  intestate  to  the  defeiwift,  om 
the  ground  of  undue  influence,  there  was  evidence  that  the  dooar  was 
a  woman  eightj-four  years  of  age,  sick  much  of  the  time,  weak  in  mind 
and  memory,  and  broken  down;  that  the  gift  was  of  a  large  portloii  oi 
the  donor's  estate;  that  the  defendant,  not  a  relatiye,  was  her  phjrieian, 
and  attended  her  frequently;  that  he  had  charge  of  all  her  afEairs;  and 
was  her  only  adviser;  that  he  was  consulted  by  the  donor  as  to  employing 
or  dischaigtng  servants  or  nurses,  and  as  to  her  domestic  affairs;  that  she 
dressed  according  to  his  advice;  that  she  relied  upon  him  for  direction 
in  all  her  affairs,  that  the  gift  was  made  to  him  without  consultation 
with  any  one;  that  the  fact  of  the  gift  having  been  made  was  kept  aecrer 
by  him  until  after  her  death;  and  that  when  the  donor's  relatives  visited 
her,  he  kept  away.  ,Held^  that  the  question  of  undue  influence  was 
properly  submitted  to  the  jury.  WoodXmry  v.  TFood&ttry  (141  Mass.  829X 
479. 

2.  Zbtoppel  of  manied  wooMn  by.]    A  son  and  his  mother,  a  married 

woman,  entered  into  an  agreement  to  defraud  his  creditors,  in  parsoanoe 
of  which  he  conveyed  his  lands  to  her,  and  In  her  name  and  as  her 
agent  contracted  to  sell  them  to  a  bona  fide  purchaser.  After  a  portkm  of 
the  purchase-money  had  been  paid,  she  attempted  to  repudiate  the  oon 
tract,  and  sued  to  recover  the  land.  Held  not  maintainable.  Bifffd  ▼«» 
Ttfrpia  (94  N.  C.  187),  597. 

3.  Voluntary  oonTsyanoe — ra-oonnrsyancs.]     A  feeble  and  penurious  old 

man,  whose  wife  had  sued  him  for  a  divorce  and  was  threatening  a  suit 
for  alimony  and  had  contracted  debts  in  his  name  and  without  his  knowl- 
edge, conveyed  away  all  his  property  without  consideration,  but  ii^  Ad 
not  appear  that  he  intended  to  defraud  his  wife  or  creditors.  JBUd,  that 
he  might  recover  the  property  again.    NiehoU  v.  McCarthy  (58  Conn^  299), 

105. 

See  Ck)MVBB8ioir,  180;  Mabbiaqb,  250. 

GIFT. 

Oansa  mortis— bond  and  mortgage.]    Bonds  and  notes  secured  by  mortgage 
are  a  proper  subject  of  a  gift  causa  mortis,  without  Indorsement,  and 
the  mortgage  will  be  carried  with  or  without  formal  dellvei^.     Ki^  y. 
Weaver  (94  N.  C.  274),  601. 

GUARANTY. 

Oontlnuing  —  evidence.]  A  bond  was  executed  reciting  that  the  principal 
"  has  arranged  and  is  about  to  purchase  on  credit  *'  certain  goods,  and 
conditioned  to  be  void  if  he  shall  pay  for  all  goods  purchased  or  that  hs 
may  hereafter  purchase,  "  according  to  the  terms  of  purchase,"  otherwise 
to  remain  "  in  full  force  and  effect  for  the  amount  of  his  said  indebted* 
ness,  not  exceeding  $3,000. '  Held,  (1)  that  parol  evidence  was  com* 
petent  to  show  the  terms  of  the  purchase  and  credit;  and  (2)  that  the 
guaranty  was  not  continuing.  Columlnte  Sewer  Pipe  Co.  y.  QtMneer  (68 
Mich.  885),  697. 
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QUABDIAN  AND  WABD. 

by  gnardkui  of  note  to  prodoooMor.]  A  giiairdl«&  wte  aeeepli 
•8  part  of  his  ward*8  estate  a  ziote  payable  to  a.  preceding  guaidian  indi^d- 
naUy^takeaitathiBownriak.    8taU  y.  Gr6en$dale  (IQf^  hid.  Wi\  ttSB. 

mQHWAY. 

1.  By  pmoxiptlon.]  A  town  street  jobj  become  a  pablio  highway  bj  twentr 
jears*  pablic  use,  but  such  use  must  be  adverse,  as  of  right,  and  accom* 
panied  by  some  action  of  the  public  authorities.  Stewart  ▼.  Frink  (94 
N.  C  487),  618. 

SL  Obstmotlon — soalea.]  The  owner  of  a  town  lot  maj  not  maintain  hay* 
scales  in  the  street  in  front  of  his  premises,  when  the  fee  of  the  streets  is 
in  the  town.    Bmer9on  y.  Babcock  (66  Iowa,  257),  278. 

INDICTMENT. 
Bee  Criminal  Law,  722. 

INFANCY. 

HMolssion  of  oontraoL]  An  infant  farmer  who  has  purchased  a  heraa 
may  rescind  and  recover  the  price  paid.  House  v.  Alexander  (103  Ind. 
109),  189. 

See  NsaiiiGSNCB,  600. 

INJUNCTION. 

To  rastnin  snit  in  another  State.]  A  court  of  equity  may  enjoin  a  partj  in 
its  jurisdiction  from  prosecuting  a  suit  in  another  State.  Pickett  v.  Fsr^ 
guion  (45  Ark.  177),  545. 

INNKEEPER. 

JVegUgeiioe  r-  «x|KMing  guests  to  inCsotion.]  An  innkeeper,  knowing  that 
there  was  small- pox  in  his  inn,  kept  it  open  for  business,  and  reoeived 
the  plaintiff  as  a  guest.  The  plaintiff  did  not  know  that  there  was  small- 
pox in  the  inn,  but  had  heard  rumors  to  that  effect.  The  plaintiff  con- 
traced  the  disease  while  there.  Heid,  that  the  defendant  was  liable. 
GiibeH  v.  Hoffman  (66  Iowa,  205),  268# 

INSANITY. 

Avoiding  oonveyanoe.]  Where  land  is  conveyed  by  an  insane  person  before 
an  inquisition  and  finding  of  lunacy,  for  a  fair  and  reasonable  considera- 
tion, without  knowledge  of  the  insanity  or  an  advantage  taken  by  the  pur- 
chaser, the  conveyance  cannot  be  avoided  if  the  consideration  has  not 
been  returned,  and  no  offer  has  been  made  to  return  it.  Oribben  v. 
MaaweU  (34  Eans.  8),  238. 

INSURANCE. 

!•  Oondition  against  other  **  valid  ornot  "J  Where  an  insurance  policy  is 
conditioned  to  be  void  in  case  of  "  any  other  insurance,"  without  con- 
sent, "  whether  valid  or  not,"  anotlier  policy  in  and  of  itself  invalid 
and  void,  so  that  it  constitutes  no  contract  of  insurance,  is  not  within  the 
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prohibition,  bat  if  to  avoid  it  requires  the  prodaction  of  ertr—aoiig  fmeia, 
it  is  within  the  prohibition.  FAauiw  Iru.  Co.  ▼.  Lamar  (106  Ind.  518).  764. 

8.  Ule — latompenuice — ferfeitnre  —  osno<illstion.j    A  specific  and  separate 

stipoUtion  in  a  poliQj  of  life  insaranoe,  that  if  the  assured  shall  become 
intemperate  to  a  certain  degree  the  oompcuij  maj  cancel  the  policy,  saper- 
sedee  a  general  stipulation  that  such  a  degree  of  intemperance  shall  woik 
an  absolute  forfeiture.  N<nihv>etiem  Mut,  lAfe  Lm.  Co.  ▼.  JEfagdett 
(105  Ind.  212),  192. 

9.  Sniolde —  nnintantional  self-deBtniction.]    A  proyision  in  a  polip7  of  life 

insurance,  that  if  the  assured,  whether  sane  or  insane,  shall  die  \xj  his 
own  hand,  the  poUpj  shall  be  void,  has  no  application  to  a  case  where  death 
ensues  from  an  oyerdraught  of  whisky  taken  without  anj  intention  of 
destroying  his  life,  by  one  who  had  become  physically  and  mentally 
weak  by  causes  beyond  his  control.    Id. 

4.  USm  —  dhreiting  Ibnd  by  wUL]  One  whose  wife  is  insured  for  the  benefit 
of  another  may  not  divert  the  fund  by  his  will.  WUvmimt  ▼.  CcfnXitunUA 
lAfe  Ina.  Co.  (66  Iowa,  417),  277. 

6.  Hnsband  for  wife— rights  in.]  A  husband  who  has  procured  a  policy  of 
insurance  on  his  life  for  the  benefit  of  his  wife  and  children  may  not  8ar> 
render  it,  without  their  assent,  while  it  is  in  force,  but  if  it  has  become  for- 
feited for  non  payment  of  premiums,  he  may  thereafter  surrender  it. 
WhiUhead  v.  New  York  Life  In».  Co.  (102  N.  Y.  148),  787. 

6.  — .]  The  non-payment  of  premiums  after  surrender  of  a  policy  in 
force  will  not  effect  a  forfeiture  as  against  the  beneficiaries  who  are 
ignorant  of  the  surrender.    Id. 

%  On  husband's  file  for  wife — assignment  by  wtft — ferfoitiira.]  Where  a 
wife  procures  a  policy  of  insurance  on  the  life  of  her  husband  for  her  bene- 
fit, paying  the  premium  out  of  her  estate,  and  assigns  it  and  afterward 
fails  to  pay  premiums  after  notice  to  do  so,  and  the  assignee  sumnders  it 
to  the  company,  hM,  that  the  policy  is  forfeited,  but  that  she  can  recover 
from  the  assignee  the  amount  paid  him  by  the  company  on  the  snirender, 
less  premiums  paid  by  him.  Frank  v.  Mutual  lAft  Hu.  Co.  ^Nm§  York 
(109N.  Y.266),  807. 

INTOXICATING  LIQUORa 

See  Criminal  Law,  140. 

JUDICIAL  NOTICE. 
Bee  SuNDAT,  555. 

JURISDICmON. 

Dsfondant  partner  not  senred.]  A  decree  of  a  court  against  three  persona  eom. 
posing  a  partnership,  doing  business  in  the  State  of  the  former,  rendered  on 
personal  service  on  two  of  the  partners  in  that  State,  does  not  liind  the  third, 
who  resided  out  of  that  State,  did  not  appear  and  was  not  panonally 
served.    PidceU  v.  Fergueon  (45  Ark.  177),  545. 

See  Mabbiagb,  484. 


INDEX.  901 

LANDLOBD  AKD  TENANT. 

horn  Umuat  §ar  life — Urwrinatiffin  J  Where  a  tenant  for  life  leaaea 
the  estate  for  a  term  of  /ears  at  a  yearlj  rent,  and  dies  before  one  of  the 
lent  days,  the  rent  cannot  be  apportioned,  and  the  tenant  may  qoit  free  of 
rent  frmn  the  last  rent  daj;  but  if  he  remidns,  and  the  reversioner  aoqul* 
esces,  the  latter  naaj  recover  for  his  use  and  oocnpation  from  the  lessor's 
dsath.    Eoagland  ▼.  Orwn  (118  DL  86S),  424. 

M,  Tenant  poroiiasinf  landlord^  title.]  A  tenant  maj  terminate  the  lease  bj 
parchasing  his  landlord's  title  at  a  yolantar/  or  forced  sale.  Pickett  ▼. 
Ftrguitm  (45  AA.  177),  645. 

9»  Tsoant  sab-lettfng  or  assigning  lease — liability  of  assignee  to  landlord.] 
Where  a  lessee  parts  with  his  whole  term  or  interest  as  lessee,  or  makes  a 
lesse  for  a  period  exceeding  his  whole  term,  it  will,  as  to  the  landlord, 
amoont  to  an  assignment  of  the  lease,  and  its  character  is  not  destroyed, 
bgr  the  reservation  therein  of  a  new  rent  to  the  assignor  with  a  power  of  r^ 
entering  for  non-payment,  or  by  its  assomption  of  the  character  of  a  sub* 
lease;  and  the  assignee,  so  long  as  he  continaes  to  hold  the  estste,  is  liable 
direetly-to  the  landlord  on  all  covenants  in  the  original  lease  which  run 
with  the  land,  inclading  the  covenant  to  pay  rent.  Steteart  v.  Lmiff  Liand 
B.  Oo.  (102  N.  Y.  (K)l),  844. 

^  — .]  An  estate  to  arise  infuturo  cannot  be  tacked  on  to  the  estate  of  a 
lessee  who  has  assigned  his  whole  term,  so  as  to  create  a  reversion  in  him 
and  establish  the  relation  of  landlord  and  tenant  between  him  and  his 
assignee,  so  far  as  strictly  reversionary  rights  are  concerned,  or  prevent 
that  relation  from  existing  between  the  assignee  and  the  original  land* 
ted.    id 

Bee  Nbcojoeitcx,  270. 

LABCSENT 
Bee  CRDcnf  AL  Law,  880. 

LEASE. 
Bee  Lahixlobd  akd  Tknaitt,  424. 

LEGACY. 
ifiM  Will. 

LUNATICS. 
Bee  iKSAKrrr,  2^8. 

MANDAMUS. 

Y»  eonpeljvolMte  of  wUL]    Mandamas  will  not  issue  to  a  probate  Judge  ta 
compel  him  to  admit  to  probate  a  will  pending  an  appeal  from  his  refusal 
to  admit  to  probate  another  will  of  the  same  testator.    People  r.  J&ifator 
Uekmr  (114  HI.  580),  878. 

See  ScHOGLa»  540. 
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MARRIAOB. 

lb  Aato-mqittal  ngrgwiwif  —  wtfys  — to-nqpttalirtlL]  AiMnle-inipitial 

ment  bj  an  intended  husbands  that  the  woman  should  hold  her  piopertj 
■eparatelj  and  independently,  and  that  the  marriage  should  not  roToko 
her  will  preyiooalj  made,  nor  affect  her  right  to  change  it  anbaeqaently, 
lenders  such  wUl  vaUd.     Oigood  v.  BUn  (141  Mav.  474),  48a 

%  Ooofliot  of  laws  — Jnriadlotlon.]  A  man  and  a  woman,  residing  in  TJfnnrii 
chusetts,  were  married  there.  Snbeeqaently  the  husband  left  his  wife^ 
without  cause,  and  went  to  another  State,  of  which  he  became  a  dtlien. 
The  wife,  continuing  in  Massachusetts,  filed  in  the  probate  court  a  peti- 
tion for  separate  maintenance,  notice  of  which  was  served  upon  her  hua* 
band  in  the  State  where  he  resided.  No  attachment  of  his  property  was 
made.  BM,  that  the  court  had  jurisdiction  of  khe  husband's  property  In 
Massachusetts,  and  of  his  person,  if  found  therein.  BlaMnUon  ▼.  Black' 
inton  (141  Mass.  482),  484. 

i.  BiToroe — omelty — masturbation.]  The  practice  of  mastorbatioa  by  a 
husband  in  the  presence  of  his  wife,  but  without  compelling  her  to  remaiik 
present,  which  injures  her  health  by  its  effect  upon  her  feelings,  Is  not 

"  cruel  and  abusive  treatment,"  warranting  a  divorce.     W—-^  y.  W- 

(141  Mass.  496),  491. 

4.  Oral  settlement  by  wife — fraud.]  A  widow  owning  one  hundred  and  Axij 
acres  of  land  in  this  State,  which  was  all  of  her  property  and  her  solo 
means  of  support,  induced  G.,  a  cnpple,  possessed  of  only  a  few  hundred 
dollars  to  marry  her,  on  her  oral  promise  tliat  the  proceeds  of  the  land 
should  go  to  their  support  after  they  were  married  so  long  as  they  liTod. 
O.  married  her  reluctantly,  and  in  reliance  upon  that  promise.  After  the 
marriage  he  furnished  rooms,  food  and  clothing  for  the  family,  and  also 
for  the  children  of  his  wife  by  her  former  marriage,  and  permitted  her  to 
use  9100  of  his  money  to  pay  a  mortgage  upon  the  land.  The  wife,  about 
eighteen  months  after  the  marriage,  delivered  to  her  daughters  by  her 
former  marriage  deeds  of  the  land,  for  the  consideration  of  love  and  affec- 
tion only,  which  she  had  executed  without  the  knowledge  or  consent  of 
O.,  just  on  the  eve  of  her  marriage.  HM,  that  G.  might  maintain  an 
action  during  the  Uf e  of  his  wife  to  set  the  deeds  aside.  Green  v.  Oreen  (34 
Kans.  740),  256. 

S  Presumption  of  ▼alidlty  —  presumption  of  contlnuanoe  of  life.  ]  Where 
a  woman,  deserted  by  her  husband,  married  another,  more  than  six  but 
less  than  seven  years- after  the  first  had  been  last  heard  from,  the  pre- 
sumption in  favor  of  the  validity  of  the  second  marriage  outweighs  the 
presumxition  of  the  continuance  of  the  first  husband's  life.  JaKnwn  ▼• 
John9on  (114  m.  611),  888. 

€b  Tenancy  by  entireties.]  Land  conveyed  to  husband  and  wife  is  held  In 
tenancy  by  entireties,  unaffected  by  the  statute  enabling  married  women 
to  take  and  hold  proper^  to  their  sole  and  separate  use.  Jhra^  t. 
(141  Mass.  219),  462. 

VoW^ar.]    Bee  Partnbbship,  742. 

Suit  by  husband  for  death  of  wife.]    Bee  Nboliqhhob,  292. 

Bee  FsuLXSD,  697. 
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•       MASTER- AND  SERVANT; 

>harfrlordls6lMdleiioe.]'Aii  employer  may  not  discharge  an 'eihployee 
'  from  his  factory^fora  single  act  of  disobedience,  in  absenting  himself  for  a 
A       day,  not  invoMng  any-serious  oonsequencee  and  not  anieasonable  in  itself, 
i .      ShoB&rvi^  Ingram  (08  Mich.  (M9)>  71^* 

%  Doty  to  yoong  female  servant]  Whejre  an  inexperienced  girl  of  tender 
years  was  employed  by  the  defendant  as  a  house  servant,  and  during  her 
employment  her'  menses  began,  the  defendant  advised  her  that  mnn* 
stmation  was  a  dangerous  disease,  likely  to  cause  insanity  and  death, 
and  that  the  best  and  only  known  remedy  was  hard  and  unremitting 
labor;  and  by  reason  of  this  advice  she  was  induced  to  do  work  far  be- 
yond her  strength,  by  reascm  of  whiqh  she  because  sick  and  was  perma* 
nently  crippled  and  disabled.  J74^,. that. her  father  n^ght.  recover  dam- 

'       ages.    Larsohy.  Berqui^t  (34  Kans.  834),  249. 

^  Fellow^rvants  —  looomotive  «nginear  and  trmok-repaistcsb]  A  railway 
^        locomotive  engineer  and  a  section.master  of  track-repairers  are  not  fellow- 
servants  within  the  rule  as  to  master's  liability  for  injury  by  one  servant 
to  another.     Calvo  y.  Charlotte,  etc.,  R.  00,(2^  8.  C.  i&S),  28. 

iM.  — — jndliDwLyaTd-mastar  and  oar-repairer.]  A  railroad  'yard-master  and 
«;oar-«epairer  are  fellow-servants.  Kirk  v.  Atlanta,  ete„  R,  Ch.  (94  N.  G. 
62IQ,  621. 

Bi  NegUgsBoe  —  oontribiitory.]  The  plaintiff  was  employed,  by  the  defendant 
to-haul  goods  to  his  factory,  and  unload  them,  at  a  point  to  reach  which  it 
'  was  necessary  to  drive  under  a  rapidly-revolving  shaft.  Without  his 
knowledge,  the  shaft  had  been  broken  and  repaired  with  projecting  bolts, 
ilnoehe  drew  his  last  previous  load,  and  the  wagon- way  had  been  naf- 
rowed  by  tha  piling  of  staves,  and  had  been  raised  so  that  he  could  no 
longer  dri^runder^O' shaft  while  sitting  on  the  load.  The  bolts  were 
not  visible  when  the  shaft  was  in  motion.  By  order  of  the  defendant's 
fox«man  he  attiempted  to  drive  under  the  revolving  shaft  to  unload  at  th^ 
usual  plaee,  and  in  trying  to  step  over  tiie  shaft  was  caught  and  injured. 
HM,  that  he  was  entitled  to  recover  unless  the  jury  should  deem  him 
guilty  of  contributory  negligence.    Hawkins  v.  Johnson  (105  Ind.  89),  169. 

C  —mining — precautions  against  fire-damp — fellow-servant's  negli- 
geno«i]  The  owner  of  a  mine .  is  not  bound  to  employ  the  most  ex- 
pensive preeantions  against  fire-damp,  but  only  to  use  reasonable  efforts 

I  f6r  ventilation.  If  the  owner  of  a  mine  has  negligently  allowed  fire- 
dsmp  to  accumulate,  and  it  is  ignited  by  a  servant  who  goes  into  It  with 
a.  lighted  lamp,  instead  of  a  safety-lamp,  contrary  to  the  owner's  orders, 
and  another  servant  is  injured  by  an  explosion,  the  latter  has  no  remedy 
against  the  owner.  Bems  v.  Oatian  Gas  Coal  Co.  (37  W.  Va.  386), 
804. 

%  —-« unequal  bafiisrs.]  It  is  negligent  in  a  railway  company  to 
haire  cars  in  a  construction  train  furnished  with  buffers  of  unequal 
heights.     Ttmns  v.  ViMbwrg.  §tc„  ^  (%».  (87  La.  Ann.  680),  606. 

ft  «*— imwife  rallroMl  bridge.]  A  railway  company  is  liable  for  a 
peiBonal  injury  to  a  locomotive  engineer  caused  by  an  unsafe  bridge. 
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whtte  .the  foad  wms  in  ooane  of  oonstmetlon  and  not  opeii  for  In4»  vr 
timrel.     Van  Amhurg  v.  Viekilntrg,  etc.,  B.  Co.  (87  La.  Ann.  650)»  517. 

9.  Ordinarj  liaka  of  Mi^loynant.]    A  fireman  on  a  railwaj  looomotiTO  mum 

take  the  risk  of  "  backing  snow."    Bfjani  r.  Bwriitigioti,  Oe.,  R.  0».  (§8 

Iowa,  805),  875. 

MISTAKE. 

5m  Bsvobmatioh,  571;  Wux^  848. 

MOBTaAGB. 
5m  Gift,  001. 

BCUNIOIPAL  CORPORATION. 

*  ILppointmMit  of  olDoaM  by*]  A  city  charter  proyided  that  the  oominon 
council  in  Joint  convention  ahoold  appoint  a  proeecuting  attorney,  Imt 
gave  no  direction  as  to  the  mode  of  appointment,  and  the  convention  hnd 
no  power  of  removal.  The  convention  met  for  the  pnrpoae  of  making  the 
appointment,  and  voted  "  to  proceed  to  ballot  for  a  proeecnting  attorney." 
A  ballot  was  taken  and  the  relator  had  a  clear  majority  of  all  the  votes 
cast  and  of  the  whole  convention,  and  the  resnlt  was  annonnced  by  tlw 
presiding  officer.  A  resolntion  declaring  the  relator  elected  was  then  pn^ 
posed  and  lost.  Two  resolutions  were  then  ofltered,  one  dedaiing  the 
ballot  taken  void  by  reason  of  errors  in  it  (which  it  was  found  did  not 
exist),  and  the  other  declaring  the  defendant  "elected  and  appointed 
prosecuting  attorney;  *'  both  of  which  resolutions  were  passed.  Beld,  that 
the  relator  was  duly  elected.    State  v.  Barbour  (58  Conn.  76),  05. 

a.  Defective  sidewalk — i^Jory  ^  cfaUd  playing*]    There  may  be  a  recovery 

against  a  city  for  the  death  of  a  child  caused  by  a  defect  in  a  sidewalk, 
although  the  child  was  rolling  a  hoop  at  the  time.  CUp  of  Chicoffo  v. 
Kerfe  (114  UL  888),  800. 

8.  XMect  in  street — loose  stones.]  A  horse  while  being  driven  on  a  dty 
street  was  injured  by  stepping  on  one  of  several  loose  cobble-stones  lying 
scattered  on  the  surface  of  the  street  in  sight  of  the  driver.  BM^  by 
an  equal  division  of  the  court,  that  an  instruction  to  render  a  verdict 
for  the  defendant  should  not  be  disturbed.  MeOool  v.  OUy  of  Grand 
Bapide  (58  Mich.  41),  655. 

4L  pile  of    lomber    at  side.]    A  dty  street  sixty-six   feet  wide   was 

graded  and  kept  in  order  for  a  space  of  thirty-one  feet  wide  in 
the  center.  The  sides  had  not  been  raised  to  that  grade,  and  in  one 
place  a  pile  of  lumber  had  been  placed  between  the  center  part  and  the 
sidewalk.  Held,  that  this  did  not  constitute  a  violation  of  the  statutory 
requirements  to  keep  the  streets  "in  good  repair  and  in  a  conditioo 
reasonably  safe  and  fit  for  travel."  MeArthur  v.  OUif  of  Saginaw  {9 
Mich.  857),  687. 

8.  Fire  limits*]    Under  a  power  '*  to  make  regulations  for  guarding  against 
damage  by  fire,"  a  dty  may  establish  fire-limits  and  forbid  the  erectioo 
of  wooden  buildings  within  tjiem.     6%  of  Oharleeton  r.  Beedi^t  W 
Va.  681).  880. 
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mmiOIEAL  CaBPQitATMmr^CbiKtfnMd. 

fi^lpylng  ^MfMS.  J  A  township  board  of  hmhk,  sathm^ 
iaed  to  gmxd  agatest  snudl-pox,  maj  oontiael  for  nannng  patients  and  de> 
UraTiBg  infaoted  ekMMg.  BOiaU  ▼.  JTofibMte  S^ipmUan  (58  Midi.  4B2), 
7W. 

"Y,  HigWfiaf >a — atoppiay  ttoiia  on  ildtfwalk.]  A  steppiiig-stoiie  in  front  of 
a  pabUc  buildiiig  just  imkle  iha  curb  of  the  sidewalk  is  not  such  an  ob* 
stmeHon  as  will  render  a  citj  liable  for  an  injury  sustained  bj  a  person 
fUUng  OTer  it,  eren  tboogli  others  had  previouslj  been  injured  by  falling 
over  it.    DuBaU  t.  CUy  of  Kingston  (lOd  N.  T.  210),  804. 

#.  Moansa  to  skraet  ndtway  —  obUgatton  to  rapava  straat]  Where  a  city 
giants  to  a  street  railway  company  the  privilege  of  constructing  and 
using  a  railway  track  in  unpaved  streets,  on  condition  that  it  keep  and 
maintain  in  good  repair  the  space^between  the'rails  and  for  two  feet  on 
each  side  of  the  track,  the  city  cannot  compel  the  company  to  pave  such 
'    jqwce.    8taU  ▼.  Oorrigan,  tU.,  BoRwa^  Co.  (86  Mo.  268),  861. 

S.  Bight  of  mayor  to  Tota — tia.]  Under  a  dty  charter  giving  the  niayor  the 
right  to  vote  only  in  case  of  a  tie,  if  four  of  the  eight  councilmen  vote  in 
the  affirmative  on  the  election  of  an  officer,  and  the  other  four  being  pres- 
ent refuse  to  vote,  the  mayor'may  vote,  and  voting  in  the  affirmative,  the 
candidate  will  be  elected.    Xounte  v.  People  (118  HI  187),  405. 

■10.  Whaifiiga.]  A  street  in  a  dty  was  laid  out  upon  the  bank  of  a  navigable 
river,  and  paved  and  maintained  at  the  expense  of  the  dty.  Veaaels 
were  in  the  habit  of  landing  at  the  street,  and  discharging  thdr  caigoea 
thereupon.  HM,  that  the  city  was  not  entitled  to  charge  as  for  wharf> 
age  fadUties.  OUy  ofShreveport  v.  Bed  Bioer  and  Cfoaet  Lino  (87  La» 
Ann.  56d),  504. 

Xsnt  bonds.]    8eo  CovmnmovAis  Law,  6. 

> 

8eo  BuHSiAT,  857. 

NAMBa 
8eo  Tbadb^Marx,  78. 

KEGLXGENCE. 

1.  Oaiiilng  daath  of  wif a — suit  by  husband,  adndnistraior.]  Where  a  mar* 
ried  woman  is  killed  by  negligence,  her  husband,  as  administrator,  may 
wiiiintA^in  an  action  of  damages  therefor.  Dimmeif  v.  BaUroad  Qomipaiiy$ 
(27  W.  Va.  82),  202. 

%.  Ck)iilrilmtory---kl]]iBgpanMn  at  railway  and  highway  orossing — burden 
of  proo£i]  In  an  action  against  a  railway  for  killing  a  ]>erson  at  a  highway 
eroBsing,  it  must  be  affirmatively  shown  that  the  deceased  was  free  from 
negligence,  imlta^ia,  Bloomington  and  Wettem  B  Co,  v.  Oreene  (10^ 
Ind.  279),  786. 

3. apposing  Inflammable  material.]  The  plaintiff  carried  on  a  var- 
nish factory  adjoining  defendants'  railway,  and  in  the  manufacture 
exposed  bemdne  out  of  doors  on  his  premiaes,  whldi  was  ignited  by  sparica 
from  defendants'  engine,  and  caused  the  destruction  of  the  factory* 

Vol.  L  V  —  1 14 


•i^^i^6^. 


*.  • 


mU,  ilicl  piakatm  was  not  negligent:    KM/UiKh  ▼.  E&riff'JMmir  it  d. 
(108N.  Y.  580),  888.  -    '  •  "  -     '*  -^  ^- •-  ^'.^ ' ; 

Idtcwing  moving  i^PMt  ndlwny  o«r.]    It  is  not  neeeaMirilj^iiegUgeni 


to  step  off  a  Rtreet  car  in  slow  motion.     Conner  y.  CUizen  Strut  BaHwag 
Compahy  (l(«i  Jnd.  9S);  177.  \^  ;  *    ^ 

$m  Dangerons  premises  —  trespasser.] ,  A.  owned  a  itiXitOTj  stuiding  abbnt  ten 
feet  back  from  tlie  line  of  ibe  street  parement,  and  extending  along  the 
street  abont  eighty  feet.  The  space  between  tHe  street  line  and  tbe  build- 
ing bad  been  so  paved  that  tbere  was  nothing  to  indicate  where  the  street 
line  ended,  and  in  front  of  the  building  A.  had  erected^  porch  which  camii^ 
within  six  feet  of  the  street  line,  and  through  which  entranoe  toih^  Build- 
ing was  effected.    Alongside  of  the  building andadjoinihg  the  pdirch  was 

'  a  deep  and  unfenoed  area.  B.,  who  was  unacqiiMitited'wiiti  ther^rround- 
ings,  went  to  the  factory  after  dark  in  search  of  her  child)  fMI  into  the 
area  and  was  injured.  JSield,  that  A.  was  liable.  Croogcin  y.  Behida  (58 
Conn.  186),  88. 

C  Dangwoos  sidowalk.]  A  lot  own^r  in  a  city,  constructing  and  maintaining  a 
scuttle-hole  in  thesidewalkinfrbnt'of  his  lot,  and  corering  it  so  insecurely 
iliat  a  passer  is  Injured,  is  liable  to  him  therefor,  whether  the  scuttle- 
hole  was  authorized  by  the  city  or  hot,  and  although  the  tenant  had  agreed 
to  keep  the  scuttle  closed.     CaULer  t.  SmaUsyW  Iowa,  219),  870. 

%  Violation  of  ordinanoe.]  Keeping  ashes  in  a  wooden  barrel,  iii  Tiolation 
of  a  municipal  ordinance;  is  not  negligent  per  se.    Id, 

%  Voluntary  risks.]  One  volaniarlly  exposinghiinself  to  danger,  in  order  to 
save  his  property  from  a  fire  caused  by  another's  negligence,,  cannot  re> 
cover  therefor.    Id 

••  laiuatM  riding  on  street  cars.]  The  driver  of  a  feed  car  mnning  on  a 
street  railway,  allowed  boys  to  ride  free  on  the  platform  at  his  side.  They 
becoming  troublesome,  he  ordered  them  to  get  off,  slackening  the  mule 
to  a  walk,  but  not  touching  or  threatening  them.  Thereupon  one  pushed 
the  other,  a  newsboy  eleven  years  old,  and  he  fell  under  the  car  and 
was  killed,  ffdd,  that  the  company  was  not  liable.  LoU  v.  Ifem 
Orleans  City,  etc.,  B,  Co.  (87  Ia.  Ann.  887),  500. 

10.  Iioss  of  clothes  of  tailor's  customer  irhile  trying  on.]  The  plaintUT 
went  to  the  defendant's  tailor  shop  to  try  On  a  suit  of  clothes  which  he 
had  ordered,  and  was  directed  by  a  clerk  to  a  closet  in  which  to  make 
the  change.  He  came  out  from  the  closet  to  a  mirror  in  an  adjoining 
room,  leaving  his  other  clothes  in  the  closet.  While  so  absent  his  pocket*^ 
book,  watch  and  some  other  articles  were  stolen  from  the  clothes.  Ko 
direct  negligence  on  the  part  of  the  defendant  was  shown,  but  there  was 
evidence  of  experienced  tailors  that  it  was  customary  to  provide  such 
dressing  rooms  for  customers.  HM,  that  defendant  was  not  liable.  Bea 
V.  Simmons  (141  Mass.  561),  492. 

U*  Of  druggist — partnen — oontrfbntory.]  The  plaintiff  applied  at  the 
store  of  the  defendants,  apothecaries,  for  extract  of  dandelion.  One  of 
the  defendants,  by  mistake,  took  down  a  jar  of  belladonna,  which 
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coffecttj  hbefled,  took  the  icqnliediuMPrtity  ftqait^  .iaa  iw^  wri4niliB|f 
H  up,  when  tlie  plaintiff  pat  his  knife  into  the  jar,  took  oat  a^saaii  qov^ 
titj  on  the  point*  and  asked  him  if  that  was  a  proper  doae,  .and  he  ra> 
plied  that  it  was.  He  thereupon  swallowed  it,  and  was  poisoned  and 
soffBred  injury  BM,  that  neither  of  the  defendants  was  liable.  Owipim 
T.  2HtJM»  (0»  Iowa,  708),  288. 

13.  Unlnolosed  pit  —  stoaylng  animal  hiDing  into  it:]  The  defendant  dog* 
a  ]^t  under  a  cotton  gin,  near  the  highway,  leading  it  aninehwed,  with 
com  and  cotton  seed  scattered  aiwat  it.  The  plaintiff's  eow,.  turned  out 
to  commons  remote  from  the  gin,  fell  into  it  and  was  killed.  MM, 
that  defendant  was  liable.    JanM  v.  mehoi$(4»  Ark.  907)*  67S. 

I4ahflity  of  partners.]    8e§  Pabtnsrship,  15. 

See  Carrier,  115,  514;  Inkkbrpbr,  368;  Mastkr  and  Skrtant,  88,  83,  80C 
608,  517;  MuinciPAL  Corporation,  655,  687,  804,  860;  Wharf,  831. 

NBQOTIABLE  INBTRUBCENT. 

1.  Oheck  to  false  order — bona  fide  holder.]  A.,  representing  himself  to 
be  C.  B.,  took  stolen  goods  to  the  defendant,  representing  himself  to  Im 
the  owner,  and  ordering  him  to  sell  thfvn  for  him.  The  defendant  rely- 
ing on  thoee  representations,  sold  the  goods,  and  gare  him  in  payment 
his  check  payable  to  the  order  of  C.  B.  A.  indorsed  the  check  in  blank 
1|y  that  name,  and  transferred  it  for  value  to  the  plaintiff.  The  defend- 
ant discovering  the  fraud  stopped  payment  of  the  check.  JSield,  that  th» 
plaintiff  could  recover  the  amount  thereof.  BdberUanY.  Coleman  (141 
Mass.  231),  471. 

2m  Maker  paying  forged  note.]  If  one  pays  a  forged,  note  purporting  to  be 
made  by  him  he  cannot  recover  the  amount.  Johneon  v.  Commercial  Bunk 
(27  W.  Va.  848),  815. 

3.  Not  testamentary — consideration.]  An  old,  infirm  and  diseased  man,  to 
pay  a  woman  for  boarding,  nursing  and  caring  for  him,  executed  a  writ- 
ten promise  to  pay  her  $3,000,  "one  day  after  his  death  out  of  his  estate.'" 
Bdd,  (1)  a  promissory  note;  (2)  that  the  value  of  the  services  was  conclu- 
sively fixed.    Price  v.  Jones  (105  Ind.  543),  380. 

ft  Siuety  —  oonlrfbutton — evidenoe.]  A  surety  who  pays  a  note  which  he 
might  have  avoided  because  of  an  alteration  by  the  addition  of  another 
maker  without  his  consent,  may  compel  contribution  from  co-sureties  who 
signed  it  after  such  addition.  In  case  of  an  irregular  indorsement,  parol 
evidence  is  competent  as  between  the  parties,  to  show  that  apparent  in- 
doiaers  were  sureties.    Eauck  v,  Oraham  (106  lad.  185),  787. 

NOTES. 
Conflict  of  law  ^extra-territorial  effect  of  assignmento  and  receiverships,  188* 
Copyright  —  in  judicial  opinions,  144. 
Criminal  law  —  forgery  —  railroad  pass,  648. 

misspelled  signatare,  651. 

IMbiition  — ' '  wharf, "  508. 
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iMttullTS—  pl^pilclin  ami  pttttant,  4fllL 
'— oonliBiiSBg*  701. 
M— Urandtifut— -cgotrilmtqiy  n^UgwiM,  178. 
^— -  ditchaige  for  dJadbedience,  717 

Blwnlffi|wi1  cofpontioB — defecttTe  8idewa]k<^li4iii7  lo  «hi]d  pliyi^f;  M^ 
._  dnly  M  to  DUgliiB  of  streeta,  609. 
Jlt|^ifno« — flxpomm  to  infeotioii,  96Sb 
— —  ]o08  of  elotliMi  of  tidkor^i  costomer  wliUo  tfying  oa,  408. 
— -trespMBer  —  zidiag  in  daiigeioiis  place  on  ndlwaj  tnla,  4SL 
litgollabtolBitniBMnt  — diode  to  false  order,  473. 

Pttank  and  ohild-^  awarding  eostodj  of  cliildren  to  orttieeiB  of  poor»  4B8L 
VwartMUttUtp — liaUlity  of  phystdans  for  tort,  18. 
^Ptofinty  —  in  dead  luman  body,  8. 
8lalaU  ofHmitaHflBa — payaent  by  ono  Joint  debtor*  fSL 
Monday  labor — baiber,  868. 
tJmry — eonlllet  of  laws,  808. 
inn—  "  dying  witbont  iarae,"  774. 

OFFICE  AND  OFFICER. 
J>adiiotlng  horn  adary  for  aanli^  idiila  improperly  ramovad.]    A  dty 

poUceman,  recdving  an  annnd  aalarj,  was  improperl/  removed  and  after- 
ward restored.  Daring  his  remold  he  earned  money  in  otber  emploj- 
menta.    EeULf  that  thia  dioald  not  be  deducted  from  his  nnpdd  aalaiT; 

See  OoMei'ifUTiaifAL  Law,  li^;  Muhicipal  Oobfobatiohs,  88. 

OPINIONS. 
JUIdaL]    AaCorausBT,  148. 

See  BymBfCB,  448,  708. 

PABENT  AND  CHILD. 
49ldato  awarding  onalody  lo  oranean  of  poor — oonatitultoaality — 


ing  onatody.]    A  atatate  anthoiidng  courts  and  magistrates  to  award  to 

the  overseen  of  the  poor  the  enstodj  of  children  found  to  be  neglected 

by  their  parents*  and  growing  up  without  education  or  sdutary  control, 

and  in  drcunurtanoes  exposing  them  to  lead  idle  or  dissolute  lives,  is 

eonstitationd,  but  such  adjudication  is  not  oondudve,  and  on  habeas 

earpite  the  custody  may  be  restored  on  showing  the  removal  of  the  cause 

and  the  parents'  competency  and  fitness.    Famham  v.  Pierce  (141  Mass. 

206),  46d. 

PARTNERSHIP. 

1.  XMvJaion  of  profits — radaalate.]    Severd  parties  hired  a  theater  for  a 

term  of  years  and  carried  it  on  under  an  agreement  to  divide  the  profits 

in  a  specified  proportion  at  the  end  of  each  year,  reserving  a  oertdn  pro- 

portinn  to  meet  contingent  loasea.    One  of  the  parties  mortgaged  hia  in- 
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PARTNERSHIP  -:-  ConHnu^d. 

lOMt  in  the  leambold  to  seenre  his  private  debt  ffetd,  thai  the  anange- 
ment  was  a  partneraliip,  and  the  mortgage  was  sabordinate  to  the  part- 
nmhip  debts,  and  tliat  the  mortgagee  having  notice  of  the  eqnitabie  rights. 
of  the  oilier  parties,  should  not  be  protected  as  against  their  claims.  PrieH 
V.  ChmOeau  (86  Mo.  896),  878. 

§L  Z^biUty  for  negligenoe — phyiiolans.]  Where  physicians  are  in  ^Mirtner- 
shipall  are  liAble  in  damages  for  the  profeadonal  negligence  of  one  of  the 
firm.    E^tTie  v.  Bnoin  (28  S  C.  220^  15. 

8.  Hon-tnuUiig — power  to  bind  firm — bnxden  of  prool]    One  member  of  a 
partnership  formed  for  conducting  a  theater  has  no  implied  power  to- 
bind  his  partner  by  a  note  in  the  firm  name,  in  the  absence  of  neces- 
sity, usage,  or  ratification;  and  the  burden  of  proof  is  on  the  holder. 
Peoie  V.  OoU  (68  Omn.  68),  68. 

4.  Bml  ostafto — dowar.]  Where  two  agree  to  engage  in  the  milling  business 
as  partners,  the  one  to  erect  a  building  on  a  lot  which  he  owns,  and  convegr 
a  half  interest  to  the  other,  and  the  other  to  furnish  the  machinery,  in  all  of 
which  they  are  to  be  equal  owners,  and  the  former  subsequently  conveys 
an  undivided  half  interest  to  a  third,  but  dies  without  conveying  to  his 
partner  as  agreed,  his  widow  has  dower  in  the  half  of  the  lot  not  con* 
veyed,  but  no  interest  in  the  building  or  other  improvements,  and  th» 
iMirs  take  no  interest  in  either  of  the  lots  or  tha  improvements.  OriaQm- 
▼.  Jfiwrs  a06  Ind.  28Q»  743. 

See  Nbqliqbrgb,  888. 

PARTIES. 
Fbyrioal  owMwhiatlfwi  ]    See  Eyidbrcb,  890,  684. 

PATENTS. 

JwMttotiott  of  Stato  ooort  to  prohlfalt  use  pending  rait.]  In  a  su^t  by  tho 
owner  of  a  patent  against  a  licensee  for  breach  of  contract  to  pay  royal* 
ties,  a  State  court  may  not  restrain  the  defendant  from  the  use  of  thO' 
patent  during  the  suit.  Bat  Sweat  Mtrnttf.  Co.  ▼.  Reinoehl  (IQd  N.  T. 
107),  78& 

PENSIONS. 

HmauipUoiL]  Where  a  pensioner  receives  penskm  drafts  from  the  govern* 
ment,  and  transfers  them  or  their  proceeds  to  another  upon  his  agreement 
to  convey  land  to  the  pensioner's  wife,  and  the  land  is  so  conveyed,  held, 
that  it  is  not  subject  to  the  lien  of  Judgments  against  the  penrioner  exist* 
ing  at  the  time  the  drafts  were  received  by  him.  IRmem  r.  JUbMOA  (ST 
W.  Vs.  844X  887. 

PHTSIClANa 
See  ErumacK,  868;  Fsiuis^  479k 

PLEDGE. 
At  GRmiHAi.  Law,  880;  fliAZ^  dttb 
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PRINCIPAL  AND  AQKHT. 
5m  AasMT. 

PRINCIPAL  AND  8URKIX 

8$§  SUBBTT. 

PBOPERTT. 

1.  Ik  dffttd  himuui  boclj-*-ia  WMuing  iqvpmL]  Aa  adminlrtntor  chnioI 
maintaia  an  action  for  the  negligent  or  wlllf  ui  mnrilation  of  the  dead  bod j 
of  the  intestate,  bat  be  xnaj  sue  for  injniy  to  the  wearing  i^ppareL, 
Chifflth  y.  ChariOU,  eto.,  22.  Cb.  (23  8.  C.  25),  1. 

S»  SharM  of  alook  of  ootlon  eoEohange.]  Stoek  of  the  New  Orleans  Coftton 
Exchange  is  taxable  as  piopettj.  Sehrnber  t.  Board  of  Ajtoeuon  (87  La. 
Ann.  006),  528. 

RAILROADS. 

i.  Oondemnation  —  damages.]  Where  a  railroad  company  has  eonstmcted 
and  is  operating  its  road  through  land  of  another,  without  having  instituted 
eondemnation  proceedings  or  acquired  title,  the  owner  of  the  land  may 
elect  to  sue  for  damages.  Where  a  railroad  grade  has  been  constructed 
and  abandoned,  and  another  company -takes  possession  and  appropriates 
it»  the  owner  of  the  land  is  entitled  to  recover  the  value  of  the  land  taken, 
as  enhiuAced  by  such  gmde.  Where  a  railroad  company  takes  posseaaion 
of  land  and^  constructs  a  track  on  it  with  the  consent  of  the  person  in  pos- 
session, under  claim  and  color  of  title,  and  the  paramount  owner  after- 
ward sues  for  damages,  the  railroad  company  cannot  be  compelled  to  pay 
for  improvements  made  by  itself.  Cohen  v.  St.  Louii,  Fort  ScoU,  etc.,  B, 
Co.  (84  Kans.  158),  242. 

^  Contract  to  ereot  station— ▼alidity.]  An  action  lies  for  a  breach  of  a  con- 
tract by  a  railroad  company  to.  establish  and  maintain  a  depot  at  a  certain 
place.  LouinUle,  New  Albany  and  Ohicago  B.  Co.  v.  Sumner  (106  laiL. 
55),  719. 

A.  Negligenoe  -^  trespasser  riding  on  pilot]    Where  a  trespasser  rides  on 

the  pilot  of  the  engine  of  a  railroad  construction  train,  in  violation  of  the 

rules  of  the  company  but  with  the  assent  of  the  engineer,  and  is  injured 

n  consequence,  the  company  \s  not  liable.    Darwin  v.  Charlotte,  etc,  B. 

Co.  (28  S.  C.  581),  82. 

^  •«— oontraot — passenger.]  By  contract  between  the  Missouri  Psdfio 
Railway  Company  and  the  defendant,  the  passenger  trains  of  the  lat- 
ter were  to  be  drawn  o^er  the  road  of  the  former  between  the  town  of 
'^  Pacific,  defendant's  eastern  terminus,  and  the  city  of  St.  Louis,  the  Mis- 
souri Pacific  Company  using  its  own  locomotives  and  crews,  and  the  de* 
fendant  furnishing  a.t  its  own  expense  all  the  train  men,  the  manner  of 
running  the  traiDs  and  the  control  of  the  train  men  being  subject  to  the 
rules  and  regulat«oiis  of  the  Missouri  Pacific  Company.  MM,  there  could 
be  no  recovery  against  defendant  for  the  death  of  a  passenger  caused  by 
the  failure  of  the  traic  to  stop  long  enough  for  him  to  alight  at  his  desti 
«»iion  between  St^;  Louis  and  Pacific,  the  decwi— d  having  porchased  his 
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tkfcBl f rantkB  IGamui  Pndlie  Conpuij,  for  traMpoitetiai  tram  St 
Lonisto  Webster  where  the  aoddenioeeamd.  iKmt4  ▼.  £1  Xetcw  «mI  Sm 
.n«MM  AnlMy  GnR^My  (85  Mo.  419K  880. 

ft.  Bight  o£  wiy — right  to  take  nad.]  Under  a  deed  to  a  lailway  eompanj 
of  *  right  of  wm/  "  for  all  parposes  connected  with  the  eonstmctlon,  nee 
and  oeespation  of  the  railway,"  the  oompanj  has  no  right  to  take  sand 
tern  the  land  eonvejed  to  boild  a  roond-hoose.  Vermi^  t.  (Tftieoi^, 
tfCe.,  B.  Oo.  (68  Iowa,  606),  879. 

At  Garbibb;  Mastkb  akd  Sbrtamt,  38.  168,  508,  517,  681;  Muvicipai.  Oob* 
FOBATH»i%  861;  Nbouokncb,  Vn,  875,  880,  736. 

REFORMATION. 

Of  oouliact — mistake  of  bw:]  Where  a  promiasoiy  note  was  ezecnted  paj- 
able  with  interest  at  a  conTentional  rate,  in  excess  of  the  legal  rate,  and 
the  parties  intended  it  to  bear  the  same  interest  after  maturity,  bat  sap- 
pased  that  tke  law  implied  it,  held,  that  chancery  woald  not  reform  the 
BMe  by  addfa^r  the  words  "nntil  paid."bntif  the  maker  has  paid  that 
nte  after  matarityr  ho'cannot  recover  bade  the  excess.  Sector  y.  CoUiiu 
(46ATk.l67)i571.' 

SALES. 

1.  Iflsgal  — of  pt'opsftty  to  bo  delivered  in  fhture.]    A  contract  for  the  sale 

of  property  which  the  vendor  does  not  possess,  to  be  delivered  in  futaie. 
"*  Is  not  illegal  mkl^ss  both  parties  understood  it  to  be  a  mere  speculation  in 
thefntnre  price,  with  no  intention  of  delivering  or  accepting,  and  the 
bufdoi  of  proof  is  on  the  party  alleging  the  illegality.  Conner  v.  'Roberi$ot^ 
(87  La.  Ann.  814),  621. 

2.  Seivenible  contiacL]    The  defendant  bought  of  the  plaintiff  hats,  cspp,, 

collars  and  gloves,  by  an  order  classifying  the  goods  according  to  kind, 
style  and  price  per  dozen.  The  parties  understood  that  each  article  was 
to  be .  itemized  and  carried  out  at  one-twelfth  of  the  price  per  dozen.  In 
the  printed  heading  of  the  bill  rendered  by  the  plaintiff  was  a  statement 
that  "  all  claims  must  be  made  in  three  days."  Some  of  the  articles  did 
not  conform  to  the  order,  but  were  not  returned  for  a  month.  MM,  (1) 
that  the  contract  was  apportionable,  and  the  defendant  could  not  be  held 
for  goods  not  conforming  to  the  order;  (2)  that  he  was  entitled  to  a  reason- 
able time  to  return  such  goods;  (3)  that  the  question  of  reasonable  time 
was  for  the  Jury,    Cohen  v.  Pemberton  (53  Ck)nn.  221),  101. 

3j  To  pretended  agent — bona  fide  pledgee.]    The  plaintiff,  refusing  to  sell  to 

C,  a  broker,  delivered  goods  to  him  on  his  representation  that  they  were  for 

an  undisclosed  principal  in  g^ood  credit,  entering  and  billing  them  as  a  sale 

•     to  C.    It  turning  out  that  there  was  no  such  principal,  field,  that  the  plain- 

«     tiff  might  maintain  replevin  for  the  goods  from  the  defendant,  C's  bona 

fide  pledgee.    Bodliffy.  DaUinger  (141  Mass.  1),  439. 

4»  Warranty  —  patent  defaots.]    It  is  no  defense  against  a  warranty  of  a  kiln 
of  brick,  that  the  defect  might  have  been  dLscovered  if  the  buyer  had 
«     gone  on  top  of  the  kiln.    MnckUy  v.  ParaoM  (66  Iowa,  63),  261. 
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SCHOOLS. 

1.  For  jumgrom — mandmnm.]  District  school  dlreeton  ftre  1)6and  to  f amisb 
eqoftl  school  f ftoilities  for  blacks  and  whites,  and  where  they  have  f fur- 
nished three  months'  instraction  for  the  wMtes,  bat  iione  for  the  blacks, 
and  show  no  intention  to  do  so,  and  but  a  few  days  more  than  three 
months  remain  of  the  school  year;  and  they  haye  the  fonds  to  do  St, 
they  may  be  compelled  by  mandamtu  to  do  so,  and  may  not  proportkm 
the  school  term  according  to  the.  respectiTe  nomber  of  seholaxs  in  each 
chiss.    Maddox  r.  Neal  (45  Ark.  121),  540. 

M.  Teacher's  mlea  far  oondnot  out  d  sohooL]  A  public  school  teacher  may 
make  a  role  forbidding  scholars  from  qaarrelling  and  using  profane  Ian* 
gnage  on  their  way  home,  and  punish  them  for  disobedience  of  it.  J>fli- 
kim  T.  (Tom  (85  Mo.  485),  887. 

See  CoNSTiTUTiONAii  Law,  688. 

SBT.OFP. 

IndMdnal  olaim  against  tnut  olaini.]  Where  a  corporation  put  money  in 
the  hands  of  its  general  agent,  as  trustee,  for  safe-keeping  and  dinhnne- 
ment  in  the  business,  and  afterward  made  a  general  awrignmimt  foe  erad* 
iters,  hM,  that  he  could  not  oiEwt  a  debt  due  him  from  tho  corpofeation. 
F%ret  Nat.  Bank  of  DeiroU  t.  Bamum  Wire,  Uc.,  Warke  (58  Mick  VU), 

SHIP  Ain>  8HIPPINQ. 

Master's  UtblUty  far  seaman's  wageik]    The  master  of  a  yessel  is  peraonidlx 

liable  for  the  wages  of  a  seaman  earned  while  he  is  master,  although  the 

seaman  was  hired  by  a  former  master.    Smith  T.  Oakee  (141  Haas.  451), 

487. 

SLANDER 

Of  hnslBMi — prevention  of  pnbUoatioa  of  directory.]  The  plainM  in  liis' 
declaration  alleged  that  he  was  and  had  been  engaged  for  many  years  in 
eomfrfling  and  publishing  bi-annual  county  directories,  at  great  labor  and 
expense,  and  had  acquired  a  large  adTertising  patronage  therefor,  and  a 
large  list  of  subscribera;  that  he  had  prepared  to  and  would  have  published 
the  same  in  1885,  but  that  by  reason  of  the  false  and  fnmdulent  statement 
of  the  defendant  that  he  had  gone  out  of  the  business  and  disparaging  hia 
business,  he  had  been  prevented  from  doing  so,  and  the  defendant 
had  published  such  a  directory,  to  his  injury;  but  he  did  not  allege  that 
he  had  been  deprived  of  the  benefit  of  any  contract  or  property,  or  that 
the  defendant  published  the  directory  as  the  plaintifb',  nor  any  infringe- 
ment of  copyright.    SM  no  cause  of  action.    Dudi^  ▼.  Brigge  (141 

Mass.  582),  494. 

STATUTE. 

I.  <*  OonTlotion."]  One  is  ' '  convicted  "  who  has  pleaded  guilty  or  been  f  oond 
guilty  by  a  jury,  although  sentence  has  not  been  prononnoed.  i^idntafd 
V.  KnoedUr  (58  Conn.  485),  149. 

fl.  Stock-Jobbing  —  corporate  eonpons  payable  In  stock.]  A  corporation 
issued  notes  with  interest  coupons,-  payable  to  bearer  three  years  fhmi  date, 
and  containing  this  provllteAs  *  "  The  holder  hereof  may "  on  a  di^ 
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or  **  OB  ftBoUier  ^by  BflOMd,  six  months  later,  "  and  at  no  otiior 
time,  exchange  thia  note,  ooapons  not  due  being  attached,  for  the  ato^ 
of  the  company  at  par,  that  la  for  one  shtfe."  At  a  anbseqaent  meeting 
of  the  corporation,  before  the  flnt  4ala  named  in  the  note,  it  was  voted  to 
increase  the  capital  sto^,  and  the  stockholders  were  given  the  right  to 
take  sliares  at  par  therein,  in  the  proportion  of  one  new  share  to  three 
«U  shsna.  At  the  tlm»  llio  notes  wwa  isnffd,  ihoie  was  in  the  hands 
of  liuuitss  a  soAdsai  amonnt  el  f nil  paid  s>spfc  of  the  eorpMstaon,  sab 
jeet  to  its  control  and  not  otherwise  appropriated,  to  enable  it  to  perform 
its  contKSct  to  deliver  stock  for  tlie  notes.  BM  that  a  bill  in  equity^ 
filed  on  the  day  whan  the  above-named  meeting  was  held,  by  a  holder 
of  said  notes,  to  enable  him  to  sliare  on  equitable  terms  in  the  benefit  of 
Ae  iasoo  of  the  additional  shares,  could  not  be  maintained.  Pratt  v. 
American  BeU  Tdephane  Co.  (141  Biass.  225),  465. 

See  CovanrrunoiiAi.  Law, 


STATUTE  OP  FRAUDS, 
to  naiuft  dnft  lor  4r— rei^  debt  to  sastiisi'.]    An  oial  agree. 
to  aooeyt  a  dnH  for  the  drawer's  debt  to  a  third  paKy  is  within 
the  irtiftnto  of  iiands  whsnsver  the  oial  promise  to  pay  such  would  be, 
tat  ia  valid  when  upon  a  new  eoniridemtion  i>ecween  the  promisor  and 
creditor.    OhapUne  v.  AUdnmn  (40  Ark.  67),  5S1. 
%  M^ginmnmk  to  »ato  diild  an  hair.J    Whape  a  husband  and  wife,  in  eoa^ 
sMswtimi  thst  a  yonng  gid  shoold  live  with  them  as  th^lr  dUld  until 
thsif  rtssth,  and  xendar  sneh  servioe  as  she  was  able,  amUy  sgsasd  to 
wri^  tar  lUr  hair,  and  at  thfllr  death  to  will  her  their  eattoiestato  which 
eonaisted  at  the  death  of  the  survivor  of  real  estato  and  also  of  pesBonal ' 
proper^  exceeding  $50  in  value,  hM,  tliat  the  agreement  was  within  the 
statute  of  frauds,  and  performance  on  the  part  of  the  §^1  would  not  take 
it  out  of  the  stotnte.     WaUam  v.  £ofi^(105  Ind.  622).  222. 

3.  Oontraol  not  to  ta  pesfonnod  in  a  year.]    An  oral  contract  for  services 

not  to  be  completed  in  a  year  is  void,  although  made  subject  to  deter> 
mination  sooner  on  the  happening  of  a  certain  event.  Mtytr  v.  RoberU 
(46  Axk.  80),  567. 

4.  Mntoallty.]    A  contract  of  service  for  more  than  a  year,  signed  only  by 

the  employer,  is  void  for  want  of  mutuality,  and  the  other  party  cannot 
make  it  efEecti  ve  by  written  acceptance  after  the  employer  has  refused  to 
perform.     WWdMon  v.  Heaiwnrieh  (58  Ifich.  574),  708. 

STATUTE  OF  LIMITATIONS. 

1»  Defendant  to  hiding  hot  viJtlito  jnxisdiction.]  Defendant  accepted  a  bill 
in  Austria  in  May,  1878,  due  in  three  months.  In  July  of  that  year  lie 
abscpnrtud  and  came  to  New  York,  where  he  lias  since  lived  under  a  fie- 
titious  name  but  not  otherwise  concealed.  Plaintiff  discovered  him  in 
April,  1882,  and  brought  this  action,  //i^.  barred  by  the  statate  of  limi 
tations.     Bngel  v.  FUeher  (102  N.  T.  400),  818. 

2.  Payment  by  Joint  debtor.  Pa3rment  by  one  joint  debtor  cannot  avoid  the 
effect  of  the  statute  of  limitations  as  to  another.  WaiUre  v.  Kr^ft  (28  S. 
C.  578),  44. 
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STOCK. 
A0  Pbofbktt,  628. -..^ 

8T0CE-JOBBINe. 
A0  SEATizrB,  466. 

SUNDAY. 

1.  I«bor  on  —  barbar.]  The  oocurt  will  take  Jadieial  notlee  thst  esnyiiig  on 
the  business  of  a  barber  on  Sunday  is  not  neoesaaij.  8Mey,  F'rederiek 
(45  Ark.  847),  555. 

8.  Municipal  ordinance  «^  general  law.]  A  Tillage  may  ordain  that  places 
of  business  shall  not  be  kept  open  on  Sunday,  although  the  genend 
law  only  forbids  such  labor  on  Sunday  as  "  disturbs  the  peace  and  good 
order  of  society."    McPherton  v.  l^Uage  of  Ohebante  (114  IlL  46),  857. 

SURETY. 

1.  Liability  of  estate.]  The  iestate  of  a  deceased  sure^  on  a  bond  given  by 
-o  an  insurance  agent  for  faithful  conduct  and  accounting,  is  liable. for 
moneys  coming  into  the  agent's  hands  after  the  surety's  death,  but  not 
for  moneys  coming  to  his  hands  on  his  retention  in  the  agency  after  he 
had  made  default  to  the  knowledge  of  the  obligee.  Bapp  ▼.  Ph€mix  /»- 
surance  Company  (118  111.  890),  427. 

%,  Hight  to  exact  indemnity  or  further  security  from  principaL]    One  of 

'  several  sureties  of  a  trustee  on  his  bond  to  secure  the  beneficiaries  cannot 

'  ^maintain  a  bill  to  compel  him  to  substitute  solvent  sureties  for  those  who 

'  hiave  become  insolvent,  or  give  counter  security,   on  pain  of  removal 

JUdgeway  v.  Potter  (114  111.  457),  875. 

See  Xbgotiablb  Instrument,  722. 

TAXATION. 

1.  Of  national  banks.]    In  the  assesi^iuent  of  shares  of  national  banks  in  a  city, 

when  the  owner  does  not  reside  in  the  ward  where  the  bank  is  located 
and  has  no  real  estate  therein,  the  assessment  may  be  made  upon  a 
special  list,  although  the.  owner  lives  and  is  assessed  for  personal  propert][ 
.  in  another  ward.  Matter  of  AppFn  of  AfcMdhon  v.  Palmer  (102  N.  Y. 
176),  796. 

2.  ]    The  mere  fact  that  some  corporations,  or  some  personal  property, 

are  subject  to  a  less  rate  of  taxatioa  than  banks,  will  not  vitiate  the  law 
imposing  taxes  upon  bank  shares,  unless  it  clearly  appears  to  be  the 
legislative  intent  to  effect  discrimination  against  them.     Id. 

3.  .]    The  provisions  of  the  act,  authorizing  proceedings  to  punish  for 

misconduct  in  refusing  or  neglecting  to  pay  a  tax  upon  personal  property, 
are  not  unconstitutional.     Id. 

See  Constitutional  Law,  GJJS. 

TELEGRAPH. 

» 

Regulation  of  charges  by  State.]    3ee  Ck>NaTrruTiONAL  Law,  201 . 
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TEN  ANTS  IN  OOMKOK. 
Anowanoe  for  rvpaizB  and  impiKovamenU  by  ona.]    On  partition  of  land  hold 
in  common,  ono  tenant  may  be  reimbarsed  for  neceasarir  repairs  and  im- 
proTements  nuule  at  his  expense.    Ford  y.  Knapp  (103  N.  Y.  185),  783. 

TRADE-MABK. 
I^amily  name.]    A  mannfactarer  has  the  right  in  good  faith  to  use  his  own 
name  as  a  trade-mark  upon  his  goods,  although  it  is  the  same  as  that  of 
another  manufacturer  of  like  goods  who  uses  the  same  as  a  trade-mark. 
Sogers  y.  JSogers  (58  Conn.  131),  78. 

TRUST. 
Haacisalon.]  A  wife,  for  the  purpose  of  eyadlng  her  husband's  importunities 
to  dispose  of  her  lands,  and  for  a  loan  from  a  trustee,  conyejed  them  in 
trust  to  pay  her  the  income  for  her  life,  and  on  her  death  for  her  children 
with  power  to  sell  and  to  conyej  in  certain  contingencies,  and  reserying 
no  power  of  reyocatioa.  The  contingency  of  her  sunriying  her  husband 
was  not  proyided  for.  The  trustee  sold  and  inyested  the  proceeds.  MM, 
that  on  the  husband's  death  the  widow  was  not  entitled  to  rescind  the  trust. 
'     Kej/et  y.  Oartetan  (141  Mass.  45),  446. 

XfoaUnocteBL]   Bee  Dbosd,  680. 

See  Will,  163. 

USUBY. 
Bee  CcnrFLiCT  of  Laws,  607. 

VOLUNTARY  OONVEYANCB. 
BeeFBAVD,  105. 

WAREHOUSEMAN. 
liability  lor  fiJsa  mprasentatlon  of  safety  of  building.]  The  defendant, 
proprietor  of  a  wawhouse  for  storage,  represented  it  in  circulars  to  be 
fire-^roof  on  the  exterior.  A  statute  required  such  buildings  to  haye 
fire-proof  metal  window  shatters.  There  were  no  shutters,  and  the 
window  frames'  were  of  wood.  By  that  representation  the  plaintiff  was 
induced  to  store  goods  in  the  warehouse.  The  warehouse  caught  fire 
from  another  building  on  the  window  frames,  and  with  its  oontenta 
was  consumed.  HM,  that  a  nonsuit  on  the  ground  that  the  representa- 
tion was  a  mere  opinion  was  error.     Htckeif  y.  MorreU  (108  N.  T.  454)» 

884. 

WARRANTY. 

Bee  Sals,  261. 

WATER  AND  WATER  COURfflB. 

t  Gtaotofailliito — right  to  matntaJndanu]    MThflso  the  owner  of  aaeslKto 
eonyeys  a  part,  npon  wUdi  is  a  mill,  with  a  dam,  "  and  all  tiie  water 
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ngbto  tmd  piiTilegoB  thereanto  keloi^{ll|p  «M 
parchaaexB  of  the  aenrient  estate  take  it  sabjeet  to  the  right  of  the  holden 
of  the  mill  pfoperty  to  MMirtite  tmA  a  dm  «•  will  imiae  the  water  to  tba 
ordteay  Mfht  hiioie  tis  ffMt»  wmd  whan  tkat  hrighl  iim  il^iiiin 
by  the  iwe  of  infeihaasit  tktj  aajr  miatBln  a.  pw— aiat  ^Ha  af  the 
wuiie  height.    Jmnwaiff  t.  Mmn  (106  laid.  MOK  740. 

&  Aoorslioii— nda  far  apportlonmanf  ■]  The  proper  mode  of  apportioning 
aocretione  among  liparian  ownen  is  the  following:  Measure  the  entfcre  liver 
front  as  it  was  wwen  the  lots  wore  laki  eat,  and  neto  the  ^ggrcgnia  BMiiAnr 
of  feet  frontage,  as  well  as  tftnt  of  each  lot;  then  meamne  a  Mne  tenm  as 
nearly  as  inay  be  with  the  middle  thread  of  the  sCKam  oppertto  the  Aore 
line  ao  iiieasared;  then  diyide  the  thread  Hna  into  as  many  equal  parts  as 
there  are  lineal  feet  in  the  shore  line,  giving  to  each  proprietor  aa  many 
of  these  parts  as  his  property  measaree  in  feet  on  the  shore  line;  and  then 
complete  the  dlvlston  by  drawing  lines  betfteen  the  poittia,  imigii  nag 
the  lot  or  pioroel  belonging  to  each  proprietor  bott  upon  tin  Aim  and 
ilTer  lines     Kehr  y.  Snyder  (114  111.  Sl8),  8W. 

See  AocRBTiON,  866. 

WHAKF. 
Xiahdityof  ownarfor  injury  to  vassal  by  obitoraollatt.]    The 
wharf  is  liable  for  an  injury  to  a  vessel  lawfully  uilBg  %  ly 
tion  in  the  river  botUmi  adjoining  it,  known  to  hte  baf  a»t  la 
ef  the  vessel.    Berber  v.  AbendrM  aOd  K.  Y.  406),  881. 

WHARVBB. 
See  MuiiBCifAL  CcfunftLMfnott,  0M. 

WILL. 
1.  Ambigoity  —  avldanoa.]  A  testator  devtsad  land  to  "the  four  boys.' 
Meld,  that  parol  evidence  that  he  had  seven  sons,  three  of  whom  were 
adults  living  in  their  own  homes,  and  the  cither  four  were  minors  living 
wHh  him,  and  his  declarations  before,  at  and  after  like  eiecuttm  ef  Ae 
will,  were  competent  to  show  that  the  devise  was  intended  for  the  ndnon. 
Bradkf  v.  Usee  (118  m.  837).  423. 

fl.  Attestation — wttnasses  not  in  presence  of  eaoh  other.]  Witneaaes  to  a 
win  need  not  attest  it  in  the  presence  of  each  other.  Johneon  v.  Jchneon 
(106  Ind.  475),  762. 

8>  Dying  without  issue.]  A  will  gave  the  residuum  to  the  testator's  son  Daniel 
.  and  his  heirs,  and  in  case  the  sons  "  should  die  without  lawful  issue,"  to 
the  testator's  other  children.  A  codicil  gave  a  specific  bequest  oat  of  the 
residuum  to  the  testator's  son  James.  Daniel  survived  the  testator. 
Held,  that  Daniel  took  an  absolute  estate.  Quaekenboe  v.  Eingeland  (102 
N.  y.  138),  771. 

4.  Z«egaoy — Intarest]    A  legacy  of  a  fund  in  trust  to  pay  the  income  to  the 

;.  ..testaier's  giaaddanghter,  the  trustee's  daughter,  or  saeh  pQftien  as  he 

.  might  consider  best,,  and  payable  within  one  year  from  the  testator's  dtnth 
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atlha coaywitMHWi  of  the  ezeeator,  does  not  draw  Inteieei  iintU  •  /ear 
fkom tfaB teateloi^s death.    BarUeUv.  /SZoter ((S8 Coim.  102),  78. 

A.  Mliiliiinlptlnin  —  applleatiOB.]  A  testator  doTiaed  a  "hooee  and  lot  in 
Fatoka,  niinds,'*  deaorifaiiig  it  as  **  the  north  two-thirds  part  of  lot  No. 
19  in  block  10.*'    At  the  time  of  ezeeating  the  will  she  owned  that  part 

lot  and  lot  13  in  the  same  Uoek,  but  at  the  time  of  her  death  she  owned 
011I7  lot  Id.  In  the  abeenee  of  eridence  that  she  owned  a  honse  on  lot  19 
at  the  time  of  the  execution,  hM,  that  the  description  woold  not  Jostify  a 
recoverj  of  lot  12.    Baw&n  v  AUen  (118  III.  68),  89a 

C  Salt  to  set  aside  for  mistato  ^^vldenoe— deolarations  of  testator.  |  In  a 
salt  to  set  aside  a  will  beeanse  not  expressing  the  testator  s  intentions, 
declarations  of  the  testator  before  and  after  the  execution  are  inadmissible. 
Oimch  T.  Eadham  (27  W.  Va.  796),  84ft. 

%  Time  within  wiiloh  It  may  be  prorod.]    In  the  absence  of  statutory  regn 
lation,  a  will  may  be  admitted  to  probate  at  any  time  after  the  testator's 
death,  but  sett  done  and  rights  acquired  under  a  prsTious  grant  of  admin- 
istration will  be  protected.     ROhan  t.  MuMer  (114  DL  848),  809. 

•»  Thrust — charitabia — certainty.  ]  A  provision  by  will  that  the  whole  estate 
should  "  be  used  at  discration  by  the  selectmen  of  B.  for  the  special  bene- 
fit of  the  worthy,  deserving,  poor,  white,  American,  Protestant,  demo- 
cratic widows  and  orphans  residing  in  B.,"  is  yalid.  Bmrdii$if  T.  Sdtmtr 
men  of  Bridgeport  {6S  Conn  489),  152. 

WtfMi  aatanoptiaLj    See  UfASRiAOK,  488. 

See  Iksubahcb,  277,  MAitmini^  M^  ^ 

ft 
W<ttD&  ^ 

OoBvlotlOB.]    See  Otatotb,  149. 

Djfing  wfttaont  issas.  j    See  Wiu^  TIL 

r]    See  AamsB,  784. 

r.]    As  C(nmu0T»  414 
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